This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System— United States Seriea 

THE 

FEDERAL REPORTER 

WITH KEY-NUMBER ANNOTATIONS 



VOLUME 196 

PERMANENT EDITION 
CASES ARGUED AND DETERMINED IN THE 

CIRCUIT COURTS OF APPEALS, CIRCUIT 

AND DISTRICT COURTS, AND COMMERCE 

COURT OF THE UNITED STATES 



JULY — AUGUST, 1912 



ST. PAUL 

WEST PUBLISHING CO. 

1912 



Copyright, 1912 

BT 
WEST PUBLISHING COMPANÏ 

(196 FED.) 



FEDERAL REPORTER, VOLUME 196^ 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS. AND 

THE COMMERCE COURT 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hoa. WILLIAM L, PUTNAM, Circuit Judge Portland, Me. 

Hon. WILLIAM SCHOFIELD, Circuit Judge' Malden, Mass. 

Hon. FREDERIC DODGB, Circuit Judge ^ Boston, Mass. 

Hon. CLAEBNCK HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts' Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Ehode Island Providence. R. L 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES, Circuit Justice Wasliington, D. C. 

Hon. B. HENRY LACOMBE, Circuit Judge New Yorlc, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New Yorlt, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New Yorlc, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Connectieut Hartford, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New Yorlc Brooldyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New Yorli Broolilyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York NTorwioh, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New Yorlî New Yorlc, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New Yort New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hou. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOHN B. McPHBRSON, Circuit Judge' Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G..BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton. N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Eiizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania' Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsyivania Philadelphia, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, E. Pennsyivania' Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsyivania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsyivania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsyivania Pittsburg, Pa. 

> Died June 10, 1912. ' Appointed Circuit Judge. Took oath ot 
• Appointed Circuit Judge July 23, 1912, office Aprll 8, 1912. 

to Bucceed William Schofleld. «Appointed July 16, 1912. 
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EDÛRTH CIRCUIT, 

Hon. EDWARD D. WHITB, Circuit Justice...., Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, MarylançJ' ,,.i..3ialtimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland.. .....Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B., D. North Carollna.. .,.i...Wilsoa, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carollna Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, 'E. ahd W. D. S. C.Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston. W. Va. 



FIFTH CIRCUIT 



Hon. JOSEFTi R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. MçCORMIck, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, CIrcuH Judge Huntsvllle, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda .Pensacola, Fia. 

Hon. JAMES W. LOCKE, District judge, S. D. Florlda" Jacksonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPBER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUPUS E. FOSTER, District Judge, E. D. Loulsiana , New Orléans, La. 

Hon. ALECK BOARMÀN, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. iSIlLES, District Judge, N. and S. D. Mississippi.. Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Teias Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER t. BURNS, District Judge, S. D. Texas ....Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Raplds, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohib. 

Hon. LOYAL E. KNAP.PBN. Circuit Judge Grand Raplds, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky, 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, E. D. Michigan' Détroit, Mich. 

Hon. ARTHUR J. TUTTLB, District Judge, E. Mlobigan' Détroit, Mich. 

Hon. CLARENCB, W. SESSIONS,. District Judge, W. D. Michigan .........Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio ; Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio ..Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohia 

Hon. JOHN E. SATBR, District Judge, S, D. Ohio.. Columbus, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee KnoxviUe, Tenn. 

Hon. JOHN B. McCALL, District Judge, W. D., Tennessee .Memphis, Tenn. 

• Dled Juné 6, 1912. ' Résignation effective June 1, 1912. 

• Resigned July 9, 1912. • Appolnted August 6, 1912, to succeed Alexis C. Angell. 
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SÈVENTH CIRCUIT 

Hon. HORACE! H. LURTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Juflge Sheboygan, Wls. 

Hon, CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. llUnols « Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Sprlngfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indlanapolls, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wlsoonsln Milwaukec, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. WlBconsln Madisoa, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Okiahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Okiahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal, 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington».. ..Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. Callfornla San Francisco, CaL 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon BDWARO B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

• Reslgned August 5, 1912, 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Preaiding Judge ..Washington, D. C. 

Hon. ROBERT W. ARCHBAtD, Associate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN B. CARLAND, Associate Judge Washington, D. C. 

Hon. JOLIAN W. MACK, Associate Judge Washington, D. C. 
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THE CIRCUIT AND DISTRICT COURTS 

AND THE COMMERCE COURT 



RENDER V. ARKANSAS VALLEY TRUST 00. 

(Circuit Court of Appeals, Eightli Circuit. April 13, .1012.) 

No. 3,657. 

1. Appeal and Eerob (§ 970*) — Trial (§ 67*) — Review~-I)i.scretion of Coubt 

— liEoi'ENiNG Case. 

A party cannot as a matter of riglit aslc the court to reopen a case for 
furttier évidence, after lie lias rested, but such a request Is addressed to 
the Sound discrétion of ttie court, and Its ruling thereon will not be re- 
vievved, unless a clear abuse of discrétion is shown. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3849- 
3851; Dec. Dig. § 970;* Trial, Cent. Dig. § 157: Dec. Dig. § 67.*] 

2. CORPOEATIONS (§ 401*)— REPRESENTATION BY OfFICER— CONTRACT WITII An- 

OTiiER Corporation of which IIb Was an Officer— Validity. 

That an ofHcer of a corporation who in its behalf, and actlng within 
his authority, made a contract with anotber corporation, was also an 
offlcer of the lattef, does not invalidate the contract where the iuterests 
of the two companies vvere not adverse, and the one for which he acted 
could be in no way injured by carrying out the contract. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1363, 1364. 
1595; Dec. Dig. § 401.*] 

3. BiLLB ANP Notes (§ 493*) — Actions— Défenses— Burden of Phoof. 

Défendant, who was président of a coal conipany, but reslded in an- 
other State, on its behalf made an arrangement that it should become a 
depositor in plaintiff's bapk under an agreeraent that the bank should 
pay out the money only on présentation of a particular form of check or 
order. Beiug advised of an overdraft, he signed a note therefor on behalf 
of the Company as président, and also Indorsed it personally before de- 
livery. Held that, in an action on the note, he was entltled to show as a 
défense that, in fact, the company was not indebted to plaintiff when the 
note was given, and that évidence that iilaintifC charged to the company's 
aecount checks aggregatlng a large amount which were not in the form 
agreed on, nor signed by the offlcers required by the agreement, cast upon 
plaintiff the burden of proof to show that the money so paid out was ac- 
tually applied to the use and benefit of the company. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1652- 
1662 ; Dec. Dig. § 493.*] 

•For other cases aee same toplc & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
196 F.— 1 
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In Error to the Circuit Court of the United States for tlie Western 
District of Oklahoma. 

Action at law by the Arkansas Valley Trust Company against S. P. 
Render. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

T. G. Chambers (Flynn, Ghambers & Lowe andi J. D. Lydick, on 
the brief), for plaintiff in error. 

B. F. Burwell (Read & McDonough and Burwell, Crockett & John- 
son, on the brief), for défendant in error. 

Before SANBORN, ADAMS, and CARIvAND, Circuit Judges. 

CARL,AND, Circuit Jùdge. The Arkansas Valley Trust Company, 
hereafter called the Triist Company, brought suit against Render to 
recover the sum of $4,648.59, with interest, as a balance due upon a 
promissory note dated July 8, 1908, for the sum of $10,000, payable 
to the Trust Company on demand, and given by the Arkansas Valley 
Coal Company, Limited, hereafter called the Coal Company, and in- 
dorsed by Render before delivery under such circumstances as to make 
him one of the makers of the note. Render, by his answer filed in the 
suit, admitted that he signed the name, of the Arkansas Valley Coal 
Company, Limited, to the note, as président of the company, and that 
he indorsed the same individually. He further alleged that the note 
was given to the Trust Company to take up overdrafts claimed by 
the Trust Company to hâve been made by the Coal Company upon its 
account with the Trust Company ; that prior to the transaction of any 
business between the Trust Company and the Coal Company, about 
June, 1907, the Coal Company made and entered into a verbal agree- 
ment with the Trust Company, whereby the Coal Company agreed to 
deposit its f Unds with the Trust Company ; that it was further agreed 
between the Coal Company, represented by its président, Render, and 
the Trust Company, represented by Gardner, its treasurer, that ail 
drafts, checks, or orders drawn on the funds of the Coal Company in 
the hands of the Trust Company should be iri a certain form, viz., 
that the check or order drawn on the Trust Company should be signed 
by the vice président of the Coal Company, and that there should 
be attached to the cheçk a voucher or account setting forth the 
purpose or object for whiçh the check was drawn, and such vouch- 
er or statement should be certified by the secretary of the Coal 
Company and countersigned by the treasurer of the same ; that 
there should also be attached to said voucher or statement a receipt 
to be signed by the p^rtyjn whose'favor the check was made before 
the check was to be paid by the Trust Company ; that the Trust 
Company, in violation ôfsaidi agreement, paid numerous and divers 
checks and orders signed by the vice président of the Coal Company 
without the ,sànie hayïng the voucher or statement of account above 
mentioned attached thereto, and without the same being certified by 
the secretary of the Coal Company and countersigned by the treasurer 
of thè sàme ; Ihat said checks and orders, althoUgh drawn for sums 
of money not due and owing by the Coal Company, were paid to 
th^ amount çf $39,331.12 by the Trust Company; that, by reason o£ 
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the premises, nothing was due upon the note sued upon ; that Render, 
when he signed the note as président pf the Coal Company and in- 
dorsed the same individually, supposed and believed that the sum of 
$10,000 for which the note was given represented moneys paid! out 
by the Trust Company upon checks or orders drawn in accordance 
with the foregoing agreement. 

When the case was called for trial, the court ruled that, as the issues 
stood upon the pleadings, the burden of proof was upon the défend- 
ant, whereupon Render was sworn as a witness and testified in his 
own behalf substantially as follows : 

"I live at Lawton, 0kl. I was a stockholder in and président of the Coal 
Company, which did business at Ft. Smith, Ark. In June, 1907, I made an 
arrangement with Mr. Gardner, treasurer of the Trust Company, whereljy the 
Coal Company agreed to deposit its funds with the Trust Company, and the 
Trust Company agreed that it would pay the vouchera or checks of the Coal 
Company only when signed by Mr. Hiekey, the vice président and gênerai 
manager of the Coal Company, certifled by Mr. Bedwell, seeretary, and coun- 
tersigned by Mr. Gardner. Mr. Gardner was also a stockholder in and treas- 
urer of the Coal Company. Render produced and there was admitted in év- 
idence exhibits numbered 1 to 129, being checks and orders drawn by the Coal 
Company in violation of the alleged agreement, and which had been paid by 
the Trust Company, amounting in ail to $39,331.12. Thèse checks were chargea 
against the aecount of the Coal Company and became a part of the over- 
drafts for which the note was given. Render received statements from time 
to time of the amount of money drawn from the Trust Company by the Coal 
Company, but he did not see the vouchers or checks upon which the funds 
of the Coal Company were paid out until September or October, 1909, over 
a year after the note was given. Many of the vouchers in évidence were 
signed only by E. G. Hiekey, vice président, and none were signed according 
to the agreement testified to by Render. From December 21, 190T, including 
il balance in favor of the Coal Company on that day of $3,921.93, there was 
deposited with the Trust Company by the Coal Company down to October 19. 
1908, the sum of $187,771.57. Excluding the disputed vouchers, there was 
paid out for the Coal Company during this time by the Trust Company the 
sum of $148,448.11. Including the disputed vouchers there would be a crédit to 
the Coal Company of 41 cents. If the disputed vouchers on the présent record 
are not chargeable to the Coal Company, then there would be a balance oï 
$39,331.53 to the crédit of the Coal Company, which would more than offset 
the note." 

After the testimony had been introduced, both sides rested, and 
counsel for the Trust Company moved for a directed verdict in its 
favor, whereupon counsel for the Coal Company asked leave to in- 
troduce testimony for the purpose of showing that Gardner was not 
treasurer of the Coal Company when Render made the agreement 
with him in regard to the form of voucher or check which the Trust 
Company should pay; and further asked leave, if the court was of 
the opinion that the burden of proof was upon Render, to show that 
the money paid by the Trust Company on unauthorized checks was 
not paid for the use and benefit of the Coal Company that the case 
be reopened so that this fact could be shown. The court denied the 
motion of counsel for Render, granted the motion of counsel for the 
Trust Company, and directed a verdict in its favor in the sum of 
$5,140.66. To the déniai by the court of the motion made by counsel 
for Render and the granting of the motion made by counsel for the 
Trust Company counsel for Render at the proper time duly excepteu, 
and thèse rulings' are the only errors assigned. 
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.[1J,,T,he, motion made by coijnsel for Render was addressed to the 
' àd'iSiâ 'dipretion of tHe Mil court, and; unless à clear abuse of dis- 
ci'etion îsvshown, thiscbuttwillriot interfère.; , It does net appear but 
thàt fuir opportunity was ' given to counsel to présent whatever dé- 
fense he had, and, if he failed to présent ail his case when he had the 
opportunity he could not, as a matter df right, âsk the court to re- 
open the case after he had rested. This leaves the question as to 
whether the trial court érred in directing a verdict for the Trust 
Company as the only one to be consideredi. If évidence that the 
Trust Company paid môney upon unauthorized checks placed the 
burden of proof upon it to show that the money it paid out upon the 
unauthorized checks actually went to the use and benefit of the drawer 
of the check, then it is difïBcult to see why the court did not commit 
error in directing a verdict. On the other hand, if the burden of proof 
was upon Render to show that the money paid on unauthorized checks 
was not paid out for the benefit of the Coal Company, then the ruling 
of the court may be sustained. 

Render had the right ,to show in défense of the suit against him 
that there was nothing due upon the note. For this purpose, he 
had the right to show the state of the account between the Coal Com- 
pany and the Trust Company. He did show that the Trust Com- 
pany had paid out on vouchers or checks which he claimed were 
unauthorized the sum of $39,331.12 of the moneys of the Coal Com- 
pany. The question then is: Was there sufficient évidence intro- 
duced by Render to show that the Trust Company ought to be 
charged with this amount? The agreement testified to by Render 
as to the form of voucher or check, entered into between himself 
as président of the Coal Company and Gardner as treasurer of 
the Trust Company, must be admitted. That the vouchers intro- 
duced in évidence were not in accordance with the agreement must 
also be admitted. Before considering the effect of the agreement, 
however, we must consider the contention made by counsel for the 
Trust Company that the agreement was void for the reason that Gard- 
ner, who represented the Trust Company, was also a stockholder and 
officer of the Coal Company. 

[2] The principle of law that an agent cannot serve two masters 
without acquainting both of ail the facts attending a particular transac- 
tion is invoked. Gardner, however, had no personal interest in making 
the agreement that was in any sensé adverse or antagonistic to the 
interests of the Trust Company, nor was the interest of the Coal 
Company in the agreement such an adverse interest as would prevent 
Gardner from acting for the Trust Company. It was an ordinary 
business arrangement which could in no sensé injure the Trust Com- 
pany if performed. Gardner was acting within the scope of his au- 
thority in obtaining the deposits of the Coal Company, and could very 
properly agrée that thèse deposits should be paid out only in a certain 
way. Render lived in Oklahoma, and he undoubtedly wanted some 
arrangement that would secure the funds of the Coal Company against 
unauthorized disbursements. We are, therefore, of the opinion that 
there was nothing in the relation of Gardner to the Coal Company 
ihat would render the agreement made by him with Render void. 
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The rule of law invoked is based upon the principle that an agent will 
not be allowed to represent two masters whose interests in the par- 
ticular transaction are adverse. 

[3] Render could hâve simply told Gardner not to pay eut the 
moneys of the Coal Company except upon the présentation of a par- 
ticular form of check or order, and the instructions would hâve been 
binding. The évidence is wholly to the effect that Gardner acted only 
for the Trust Company in making the agreement. In such a case 
the fact that he was also an officer of the Coal Company for which 
he did not act beconies immaterial. As he acted only for the Trust 
Company, his knowledge of the agreement must be chargeable to the 
Trust Company. \Ve are satisfied that it having been shown by Ren- 
der that the funds of the Coal Company had been paid ont by the 
Trust Company to the amount of $39,331.12, upon unauthorized 
vouchers or checks, that the Trust Company could not claim crédit 
for such payments without showing that the money was actually ap- 
plied to the use and benefit of the Coal Company, or that payment on 
thèse unauthorized vouchers was known to and ratified by the Coal 
Company. Zane on llanks and Banking, § 149: Gladstone Exchange 
National Bank v. Keating et al., 94 Mich. 429, 53 N. W. 1110; Met- 
ropolitan National Bank v. Race, 32 111. App. 126; National Dredging 
Co. v. Président, etc., 6 Pennewill (Del.) 580, 69 Atl. 607. 16 L. R. A. 
(N. S.) 593, 130 Am. St. Rep. 158; Coots v. Bank of the United 
States, 3 Cranch, C. C. 95, Fed. Cas. No. 3,204; Ellis v. Western Na- 
tional Bank et al, 136 Ky. 310, 124 S. W. 334; 3 Morse on Banks 
and Banking (3d Ed.) §§ 440-440b. This view of the law compels 
us to hold that the testimony of Render made a prima facie case 
against the Trust Company as to the unauthorized vouchers, and that 
the burden of proof was thereby shifted from Render to the Trust 
Company, either to show that there was no such agreement as testified 
to by Render or that if made it had been waived, or that the money 
paid out was paid out for the use and benefit of the Coal Company. 

We bave carefully examined and considered the argument of coun- 
sel for the Trust Company, but we are not persuaded that their view 
of the case is the correct one. 

Judgment reversed, and new trial ordered. 



PATTISON V. DALE et al. 

(Circuit Court of Appeals, Sisth Circuit. April 11, 1912.) 

No. 2,172. 

1. Intebnal Revenue (§ 24*) — Distillery Wareiiouse— Stoeed Liquors — 

RiGHTS OF OWNERS. 

Where distlUed Ilquor is stored in a distillery warehouse under control 
of the collector of the district and in charge of the internai revenue 
storekeeper as provided l)y U. S. Corap. St. lî)01, pp. 2122-2124, §§ 3271- 
3274, et seq. providing for a .joint custody of the warehouse hy the distiller 
and the storekeeper, the distiller's surrender of c-ontrol does not dlvest 

*For otber cases see same topic & § «uaibëk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hls title nor preveht his déaling with the property subject to tbe para- 
, mount rights of the government. 

[Ëd. Noté. — For other cases, see Internai Revenue, Cent. Dig. §§ 68-71 ; 
Dec. Dig. § 24.*] 

2. Wabehoxjsembn (§ 15*) — Plbdges — Whiskt in Distillert Waeehotjses. 

D. S. lOomp. St. 1901, p. 2130, § 3287, provides that, as spirits are re- 
ceived in a dlstillery warehouse, the gauger or storekeeper must place on 
the head of eaeh barrel ,an engraved stamp signed by the collecter or 
storekeeper and gauger, showing number of proof gallons, name of distil- 
ler, date of recelpt in the warehouse, and sériai numbers of barrels In 
progressive order, and that no tviro or more casks or packages warehoused 
in the Same dlstillery shall be marked wlth the same number. Held, that 
where, after spirits had been deposited in a dlstillery warehouse and prop- 
erly marked as provided, the distiller pledged a certain number of barrels 
speelflcally designated by number, by Issulng warehouse receipts, to the 
pledgee therefor, describing particular barrels by number, number of 
wine gallons, the date when made, and the number of warehouse stamp. 
etc., and thereafter became a bankrupt, he thereby effectlvely created an 
équitable lien in favor of the pledgee, the validlty of which neither he nor 
hls trustées could be heard to deny. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 81-34, 37 ; 
Dec. Dig. § 15.*] 

Pétition to Review, and Appeal from, an Order of the District 
Court of the United States for the Southern District of Ohio. 

In the matter of bankruptcy proceedings of David Rohrer. On 
pétition of Edward M. Pattison to review, and appeal from, an order 
of the District Court (186 Fed. 997) denyin^ petitioner's claim as 
against Charles W. Dale andJ others, trustées of the bankrupt, to cer- 
tain whisky in distillery warehouses, pledged by the bankrupt. Order 
and decree reversed, and cause remanded, with instructions to over- 
rule defendant's demurrer to such claim. 

Thls proeeedlng is to review an order made by the référée and afflrmed 
by the District Court, sitting in bankruptcy, holding that certlfieates ealled 
warehouse receipts describing certain barrels of whisky and given to se- 
cure présent loans, were invalid, and that the whisky be held by the trustées 
and administered free of any lien or claim of the holder of the eertifieates. 
David Eohrer was adjudged a bankrupt November 15, 1909, and trustées 
were appointed, who in Deeember foUowing flled an application in the court 
below stating that Eohrer had been engaged In dlstilling whiskles at his 
distillery in Germantown, Ohlo; that as part of his dlstillery plant he 
maintained four buildings and nsed them only for storing his whisky and 
improving It by âge and until the government tax was paid ; that at the 
time of the adjudication there were stored in three of thèse buildings 9,849 
barrels of whisky, which (with 32 barrels stace sold under order of court) 
are claimed to bave passed into possession of the trustées; that certain per- 
sons named claim interests in the whisky, some claiming to hâve bought, 
others to bave bonght from such vendees parts of their holdings, others 
to bave loaned money to Rohrer upon pledge; that the "entlre number of 
barrels of whisky were ail the time in the actual and exclusive possession 
and eontrol, from and after its manufacture and deposit in said storehous- 
es," of Rohrer; that the whisky was never dellvered to such vendees and 
pledgees or into their possession and eontrol. The prayer is that such 
daimants be required to file answers and cross-petitions setting up tbe na- 
ture of their several clalms, and that on final hearing the rights and inter- 
ests of the parties may be ascertained and determined, and also for an or- 
der to sell the whisky. 

Pattison appeared by answer and Intervening pétition and admltted the 
manufacture and storage of the whlskies, but denied the alleged possession 

*For otber cases séesame toplc & § ncmber in Dec. & Am. Digs. 1907 to date, Si Rep'r Indexes 
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of Rohrer or that of the trustées, and alleged that the whiskles were and 
are "in the sole and exclusive possession and control of the govemment 
of the United States" ; that the taxes due the United States on the whiskies 
at the time of the adjudication are unpaid; that on February 23, 1906, he 
loaned Rohrer $5,000 upon his note for that sum payable in four months, 
which was renewed from time to tlme. and to secure same Rohrer assigned 
and transferred in writing his entire interest in 700 barrels of the whisky, 
whieh were stored in warehouses Nos. 1 and 2 before mentioned and de- 
seribed by sériai nunibers placed on the barrels. June 29, 1905, Pattison 
loaned a further sum of $500 to Rohrer, who gave his four months' note, 
and it in llke manner has been renewed from time to time, and to secure 
the original note and renewals Rohrer assigned and transferred to Pattison 
in writing 100 barrels of whisky then stored In warehouse No. 1, describing 
the barrels by sériai uumbers; that there is due $5,500 with interest from 
.Tanuary, 1910; that at the times the money was loaned, Rohrer delivered 
to Pattison five written instruments, copies of which are attached to the 
pleading and each of vvhlch, except descriptions and dates, is as follows: 

"Germantown, O., Feb. 23rd, 1906. 

"Received in my Distillery Bonded Warehouse No. 1, First District of 
Ohio, for account and subject to the order of E. M. Pattison, deliverable only 
on the retum of this warehouse receipt and the written order of the holder 
thereof, and on payment of the United States govemment tax and ail other 
taxes and storage at the rate of five cents per barrel per month from stor- 
age free. 

"Two hundrcd barrels D. Rohrer Pure Bourbon Whisky, entered Into 
bond as follows: 

"Sériai Number, 108003, 10,S2U2 ; net wlne gallons, 9810.73; proof, 101. 
102; proof gallons, 9988.28; when made, Feb. 15^ 16, 17, 19, 20, 21, and 
22, 1906; warehouse stamp, Y 45103, 302. 

"Gauged by F. P. Thompson, U. S. Gauger. 

"Loss or damage by flre, the éléments, riots, accidents, évapora tion and 
shrinkage at owner's rlsk. It is hereby guaranteed that the loss by natural 
evaporation and on account of defective cooperage on each and every barrel 
of this whisky shall not be more than one gallon in excess of the govemment 
allowance during the lîrst seven years of the bonded perlod. 

"It is expressly provided that in the payment for excess under this guar- 
antee, the basis of settlement shall be the cost price of sald whisky in bond 
at the date of tax payment figured upon the original contract price there- 
for, and the carryiug charges thereon added thereto, together wth the in- 
ternai revenue tax thereon at the rate of tax imposed by the intemal revenue 
law upon distilled splrits at the date of the wlthdrawal. 

"The owner of the whisky under this receipt in accepting It agrées to 
furnish the money to pay ail taxes when the same becomes due. 

"This warehouse receipt is given in conformity with the warehouse laws 
of the State of Ohlo and the laws of the United States in force at this date. 

"David Rohrer, Proprietor." 

It is alleged that 590 barrels of this whisky were sold and removed froni 
the warehouse by Rohrer wlthout the knowledge or consent of Pattison, 
but that 210 barrels remain. The prayer Is that as against the trustées or 
any other défendants the court adjudge tltle to the whisky in the 210 bar- 
rels to be in Pattison. Later, an amendment was made alleglng in substance 
that for more than 40 years, and ever slnce the enactment of the revenue 
laws relating to the storing of whisky in distillery warehouses, It has been 
the usual and customary course of business of distillers to sell, pledge, and 
transfer whisky deposlted by them In such warehouses by the issuance and 
dellvery of warehouse receipts, and describing and identlfying the whisky 
sold or pledged. by the sériai numbers of the barrels, dates of manufacture, 
warehouse stamps thereon, number of warehouse, and agreeing in the receipts 
to hold the whisky for account and subject to the order of the vendees and 
pledgees, and so to obtaln money and advances of money to enable them 
to carry on business as distillers; that during ail this time distillers, bank- 
ers, brokers, dealers in whisky, etc., hâve under such custom and usage 
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regarded and eonsidered the warehouse receipts as giviiig constructiv* pos- 
session of the barrels of whisky, and as conveying either an absolute tl- 
tle or spécial interest accordlng to tlie nature of the transaction, and as 
partaking in many respects of the character of commercial paper, trans- 
férable by Indorsement either absolutely or as collatéral security, and 
as Investing the bolder of the receipts wlth title, property in, or posses- 
sion of the barrels of whisky mentioned in the receipts, and as constîtut- 
ing the owner of the warehouse Issulng and delivering the receipts as 
bailee for the vendee or pledgee; that thls practice has become an im- 
portant part of the commercial System of the country, and is well known and 
understood. > 

The trustées flled a gênerai demurrer, which was sustained by the référée, 
and his action was afflrmed. The order is that the whisky be held by the 
trustées and adminlstered free of ail claim and lien of Pattison, and the 
case was brought hère both on appeal and pétition to revise In matter of 
law. No question is made touching remedy. 

John Healy, W. H. Mackoy, and M. L. Buchwalter, for petitioner. 
L,. W. James and T. B. Paxton, Jr., for respondents. 

Bçfore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The légal efïect of the warehouse documents ^ must be tested by the 
government's custody and control of the warehouses and whisky, and 
the necessity of the situation so created. 

[1] As to the warehouses: The distiller is bound to provide a 
warehouse on his distillery premises for the storage of distilled spirits 
of his own manufacture until the tax is paid. When approved and 
reported on by prescribed fédéral officers, it becomes a "bonded ware- 
house of the United States, to be known as a distillery warehouse" 
and is placed "under the direction and control of the coUector of the 
district, and in charge of an internai revenue storekeeper * * * " 
(U. S. Comp. Stat. 1901, p. 2122, § 3271), and "in the joint custody of 
the storekeeper and the proprietor thereof," but must be kept securely 
locked and not opened except "in the présence of such storekeeper" ; 
and no articles shall he received in or removed from such warehouse 
"except on an order or permit addressed to the storekeeper and signed 
by the collector" (page 2124, § 3274). As the spirits are received in 
the warehouse, the gauger or storekeeper must place upon the head of 
each barrel an engraved stamp signed by the collector, or storekeeper, 
and gauger, showing number of proof gallons, name of distiller, date 
of receipt in warehouse, and sériai numbers of barrels in progressive 
order, and "no two or more casks or packages warehoused at theisame 
distillery shall be marked with the same number" (page 2130, .§ 3287) ; 
the distiller is required within five days after the first of each mottth 
to enter the spirits for deposit, and give bond for payment of the tax 
before removal (page 2133, § 3293) j the tax must be paid by the dis- 
tiller "within eight years from the date of the original entry for de- 
posit" (page 2110, § 3251). Spirits may on payment of the tax be 
withdrawn from the warehouse on application to the collector (page 
2135, § 3294) ; the gauger must on receiving the coUector's order 

1 Spécimen copy appears iu statemeut. : 
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gauge the spirits in the présence of the storekeeper before renioval 
(pages 2133-2135, §§ 3294, 3295); removal of. spirits on which tlie tax 
lias not been paicl is forbidden under severe penalties of fine and im- 
prisonment (page 2136, § 3296). 

According to the dates of the warehouse documents, the whisky 
in question was made in February, March, and April, 1906, and pre- 
sumably was stored in those months ; it might remain there until the 
corresponding months of 1914. 

Examination of thèse statutory provisions will show them to be very 
comprehensive. The government requires distillers to furnish distillery 
warehouses of the kind in question, subject to approval of the Com- 
missioner of Internai Revenue. It has placed them under the direc- 
tion and control of collectors and in immédiate charge of storekeepers 
with the keys. It has through severe penalties guarded against removal 
of whisky until the tax is paid. While thèse means of control and pro- 
tection do not divest the distiller of title to either warehouse or whi.sky, 
it is plain that during the time of storage he is made to surrender the 
dominion and control of an owner. This is none the less true be- 
cause the "duty which the revenue officers owe in regard to the 
security of the warehouse and the safe-keeping of the spirits therein" 
is to the government. United States v. Witten, 143 U. S. 76, 79, 12 
Sup. Ct. 372, 373, 36 L. Ed. 81. Nor is such surrender of dominion 
and control affected by the joint custody of the warehouse that is 
given to the storekeeper and proprietor. His property is so ex- 
clusively held and dominated by the government, that not even his 
creditors can seize it through attachment or other process. McCul- 
lough, Jr., v. Large (C. C.) 20 Fed. 309, 312; Conard v. Pacific Ins. 
Co., 31 U. S. 262, 280, 8 L. Ed. 392. It is not a sufficient answer to 
say, as is earnestly contended by one of learned counsel, that the dis- 
tiller avails himself of his "right of ownership, possession, or control 
to inspect and repair the cooperage and to regulate température in the 
warehouse," because he cannot enter or do thèse things except in 
présence of the storekeeper. The distiller cannot remove the spirits 
except on application to the collector and payment of the excise tax. 
And, aside from removal to other places of storage under formalities 
and bond (which practicalh' préserve the government's power and con- 
trol), there is no apparent object of removal during the aging process. 
The manifest purpose of allowing the spirits to be stored eight years is 
to enable the distiller to postpone payment of the tax until the spirits 
ripen into whisky and so become fit for market. The cost of producing 
whisky obviously requires either the possession of capital, or the means 
of obtaining it, during this waiting period Just how much time is 
so required does not appear, but it is common knowledge that several 
years must elapse before the spirits can be marketed to the best ad- 
vantage of the distiller. 

[2] As to pledge: We thus reach the controlling question whether 
this inévitable situation so far removes the product from the control 
of the distiller as to enable him to pledige or otherwise charge his in- 
terest in it. To state the question more specifically : Can it be rightly 
predicated of this situation that the change of physical possession and 
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control which takes place betweeh the distiller and the government 
f urnishes a basis for the distiller, through constructive delivery made 
in virtue of the title remaining in him, either to efïect the change of 
possession requisite to a pledge or to create its substantial équivalent 
by équitable lien? It is a familiar doctrine that possession is of the 
essence of a pledge, but that such possession may be constructive in- 
stead of actual. Any considération of the subject must take into ac- 
count the nature of the thing designed to be pledged. If it be capable 
of manual delivery, the means of efïecting a change of possession are 
simple ; , if not, resort is had to constructive delivery. Constructive 
delivery is controlled by the necessity of the case. The object is to 
put the pledge under the power and control of the pledgee. Are the 
custody and control of the government an adéquate substitute? 

In Casey v. Cavaroc, 96 U. S. 467, 477 (24 L. Ed. 779), it was held 
that placing with its président bills and notes belonging to a bank for 
deposit with a firm (of which the président was a member) in pledge to 
secure a loan made to the bank (and the président turned the securities 
over to an employé of the bank and they were in fact used by the 
bank) was not such a change of possession as was necessary to create 
a, privilège by the law of Louisiana ; Justice Bradley saying : 

"The différence ordlnarlly recognized between a mortgage and a pledge 
is that tltle is transferred by the former, and possession by the latter. In- 
deed, possession may be considered as- of the very essence of a pledge. 
« * * The possession need not be actual; it may be constructive, as 
where the key of a warehouse eontaining the goods pledged is delivered, or 
a blU of lading is asslgned. In suoh case, the act done will be considered 
as a token, standing for actual delivery of the goods. It puts the property 
under the i)0\ver and control of the creditor. In some cases, such construc- 
tive delivery cannot be effected without doing what amounts to a transfer 
of the property also. The assignment 6f a bill of lading Is of that kind. 
Such an assignment is necessary, where a pledge is proposed, in order to 
give the constructive possession requlréd to constitute a pledge; and yet 
it formally transféra the tltle also. In such a case, there is a union of two 
distinct forms of security — that of mortgage and that of pledge; mortgage 
by virtue of the tltle, and pledge by virtue of the possession." 

The cases of Union Trust Co. v. Wilson, 198 U. S. 530, 25 Sup. 
Ct. 766, 49 h. Ed. 1154, and Security Warehousing Co. v.Hand, 206 
U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789, fur- 
nish illustrations of what conditions will, and what will not, be re- 
garded as suiBcient to exclude the owner frotn control of goods ca- 
pable of delivery, which he owns and desires to pledge. In both cases, 
the place of storage was part of the structure of the pledgor. In 
the first case, the facts justified the conclusion that a change of pos- 
session was wrought ; but the facts of the second case induced the 
court to characterize the scheme as a "mère prêteuse, a sham." This 
court in Re Cincinnati Iron Store Co., 167 Fed. 486, 492, 93 C. C. A. 
122, 128, held that the fact that pledged iron was stored with distinct 
marks to identify it on the premises of the pledgor, and placed in 
the custody of one of its employés, did not invalidate the pledge, 
"provided; the possession , was ^ctually ; changed from the pledgor to 
the pledgee, and the pledgor's dominion over the property otherwise 
removed." Again, in Hurley v, Atchison, Topeka & Santa. Fé Ry., 
213 U. S. 126, 134, 29 Sup. CJt. 466, 469 (53 L. Ed. 729), where a 
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mining company had contractée! to mine and deliver coal sufficient to 
meet the current needs of the railroad company, but through financial 
embarrassment was unable to do so, and in order to enable the min- 
ing company to keep its agreement the railroad company furnished the 
mining company with money in advance of the agreed times of pay- 
ment, it was held that this implied "a purpose that the coal as mined 
should be delivered, and is from an équitable standpoint to be con- 
sidered as a pledge of the unmined coal to the extent of the advance- 
ment." 

The décisions mentioned are amply illustrative of the gênerai law 
respecting the necessity of change of possession to sustain a pledge, 
where the pledgor's custbdy and control admit of such change. It 
is manifest, however, that there are marked différences between the 
facts of those cases, also of their class, and the facts of the instant 
case. True, the government is not a bailee of the whisky, in the sensé 
that it has issued or would issue warehouse receipts to the distiller. 
Nor is it responsible to the distiller's pledgees as agent or otherwise. 
But there is a union of interests in the government and the distiller 
that is important. The distiller, as stated, requires time both to âge 
his whisky and pay the excise tax. The government exacts custody 
and control of the spirits as a condition of granting the time. The 
duration of thèse conditions — this isolation and environment — extends 
into years. It results that the whisky product becomes an object of 
recognized value. Is there no lawful way to utilize this value as se- 
curity ? 

The présent warehouse documents were executed and issued by the 
distiller. They each apparently bear the signature of a United States 
gauger, indicating that he gauged the whisky described in the receipts : 
but there is nothing in the record to show that the original receipts in 
fact bear his signature. If the gauger did sign them, such act could 
only amount to an individual statement of the présence of the whisky ; 
it would not bind the government. But it is admitted that Rohrer 
manufactured the whisky and stored it in the warehouse, and we need 
fiot consider that feature" of the case. There is much contre ver sy, 
however; touching possession of the whisky; Pattison claiming that 
it is in the government, and the trustées that it was in the distiller 
and is now in them. This results in contention on the part of the 
trustées that the distiller was nothing more than his own warehouse- 
man respecting his own warehouse receipts. The argument assumes 
the question. It tréats Rohrer's relations to the warehouse and 
whisky precisely as if his custody and control were absolute and ex- 
clusive. It will not do to say either that he was in actual possession, 
or that he could (without paying the tax and losing the opportunity 
given to âge the spirits) efïect a physical change of possession. Union 
Trust Goi V. Wilson, supra, 198 U. S. 537, 25 Sup. Ct. 766, 49 L. 
Ed. 1154. The most that he could do was, in virtue of his title, to 
give constructive possession through symbolic delivery ; and then only 
subject to the rights of the government. And this seems to be just 
what he attempted to do; for the receipts were given in "conformity" 
with the laws of the United States, and each contains an agreement 
that the plédgee shall supply the money to pay the excise tax. 
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It is urged that thé distiller's power through payment of the tax 
to defeat the attempted; pledge reduces the transaction to one of Per- 
sonal obUgation alone of the distiller, and in eflfect destroys the se-, 
curity altogether. Illustration of this is said to be f urnished by the 
fact, admitted in this case, that 590 barrels of the 800 attempted to 
be pledged were sold and removed from the warehouse by Rohrer 
without the knowledge of Pattison. Serious as this is, it does not 
seem to be 'décisive.' It must be conceded that it tends, to fimit the 
desirability and value of the whisky as security. But this does not 
prove that there was no pledgeable interest in the whisky. One test 
of this may be seen in the apparent right of the pledgee, through 
seasonable and proper judicial proceedings, to prevent'the distiller 
from exercising his right of withdrawal upon showing his purpose to 
convert the pledge. It would hardly be claimed that because an agent 
acting as custodian of a pledge, or because a regular warehouseman, 
had wrongfully surrendered or otherwise disposed of the pledge to 
the damage of the pledgee, his f raud \vould operate to overthrow the 
settled law sanctioning pledges so raade. Nor is the claim tenable that 
the whisky gave crédit to the distiller, and the pledge operated to de- 
fraud his gênerai creditors. The whisky was not visible. The public 
had no access to the warehouses. Taney v. Penn Nat. Bank, 187 Fed. 
703, 109 C. C. A. 437 (C. C. A. 3d Cir.) ; Union Trust Co. v. Wilson, 
supra, 198 U. S. 538, 25 Sup. Ct. 766, 49 L. Ed. 1154. It is said ail 
trouble could hâve been avpided by storing in gênerai bonded ware- 
houses. This may be assumed ; but it would apply to ail distillers, 
and yet it is not shown that such warehouses are at ail adéquate. 
Their sélection is within the discrétion of the Commissioner of In- 
ternai Revenue, and but few of such warehouses seem to.have been 
provided. The possibility, however, of obtaining grèater safety and 
better security does not answer the question whether whisky in dis- 
tillery warehouses is susceptible of valid pledge. 

The présent transactions took place in Ohio. There is no statute of 
the State that appears to affect the présent question. In Thorne v. 
Bank, 37 Ohio St. 254, it was held in respect of hams in the exclusive 
custody and control of the owners, which apparently could hâve been 
changed to the creditor, that (syllabus) : 

"An Instrument In the form of a warehouse receipt, executed by a debtor 
to his creditor, on property owned by the debtor, who Is not a warehouse- 
man, for the sole purpose of securing such creditor, is void as agalnst other 
creditors, where the property remains In the possession of such debtor." 

The case of Hunt v. Bode, Assignée, 66 Ohio St. 255, 64 N. E. 
126, présents facts différent from those in Thorne v. Bank and recog- 
nizes the principle that the delivery must be such as the nature of the 
case admits. The owner of warehouse receipts representing whisky 
stored with a warehouseman, delivered them in pledge to a bank, and 
while the bank was in possession of the receipts the owner pledged his 
equity in them to another, gave notice of his action to the bank, and 
it accepted. In the first paragraph of the syllabus it is stated: 

"A wrltten pledge or transfer of an interest in warehouse receipts, or 
choses in action to secure a debt is valld, without actual or manual de- 
livery, where such receipts or choses in action are being held by anothec 
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oreditor on pledge as collatéral security for a loan of money made by him 
to the same pledgor, or transferror, tbe second pledge or transfer being équiva- 
lent to actual dellvery of the property pledged or transferred ; and a re- 
quest by tbe pledgor or transferror to bis first pledgee, that wben bis debt 
is paid be deliver tbe collatéral to bis otber creditor, constltutes sufïicient 
possession of tbe collatéral by sucb otber creditor." 

The pledgee of the equity never had actual possession of either- 
the warehouse receipts or the whisky represented by them, and yet 
the transaction was treated as constituting "sufiîcient possession of the 
collatéral by such other creditor." This resuit was reached, as pointed 
eut in the opinion, through the intent of the holder of the equity to de- 
liver possession so far as the nature of the situation would permit. 
Thus it was said (page 269 of 66 Ohio St., page 128 of 64 N. E.) : 

"It is the application of tbe familiar rule that the transfer Is complète and 
delivery made, vvhen tbe owner bas done ail tbat be can do in the premises, 
and bas given sucb possession to the pledgee or transférée as the nature of 
the property and its situation will permit. * * * This was ail the de- 
livery that could then lie made, and it was at least a constructive delivery, 
and this we tbink meets tbe demanda of the law." 

The principle so recognized is settled ; indeed, it is the basis of 
symbolic delivery. We may add some illustrations to those men- 
tioned earlier herein, ending with that found in Hurley v. Atchison, 
Topeka & Santa Fé Ry., supra, which related to unmined coal. See 
2 Kent's Com. (13th Ed.) pp. 500, 501 ; Ex parte Fitz, 9 Fed. Cas. 
185, involving locomotive engines ; MaComber v. Parker, 14 Pick. 
(Mass.) 497, 505, concerned a pledge of bricks as they were made and 
held in a brickvard ; Bank v. Harkness, 42 W. Va. 156, 167, 24 S. E. 
548, 32 L. R. A. 408, had relation to 1,800 barrels of oil in a tank; 
Nevan v. Roup, 8 lowa, 207, 211, a pledge of oats contained in rail 
pans on the lands on which the grain was grown and threshed ; Jew- 
ett V. Warren, 12 Mass. 300, 301, 7 Am. Dec. 74, a pledge ai logs 
within a boom. 

There is also to be added the weight and effect of the custom re- 
specting the pledge of whisky deposited in distillery warehouses. The 
averments in this behalf are set out in the answer and cross-petition 
and of course so far as well pleaded are admitted by the demurrer. 
They are to the effect that thèse transactions were had in accordance 
with a custom of trade of more than 40 years' standing, extending 
throughout the country; that under the custom, distillers, bankers, 
brokers, and dealers in whisky hâve during that time treated ware- 
house documents like thèse as giving constructive possession of the 
barrels of whisky and as conveying an interest in the whisky accord- 
ing to the nature of the transaction; and that the receipts hâve been 
treated as transferring, through indorsement, the rights of the orig- 
inal holders in the whisky described in them. We cannot under the 
pleadings accept the suggestion that this custom rests on or is affected 
by a statute of the state of Kentucky. In Gibson v. Stevens, 49 U. 
S. 384, 398 (12 L. Ed. 1123), Chief Justice Taney, when speak^g of 
instruments which were regarded by the court as transferring the légal 
title and constructive possession of certain flour and pork held in ware- 
houses in Indiana, said of the course of trade: 



Xi 196 FBDBBAL BBPORTBB 

"It has éxlsted long enough to assume a regular form of deallng, and It 
«lubraceB such a wlde extent of tèrritory, and is of such gênerai importance, 
tMt Its ordlnary course and ÙBagés are now publldy known and understood; 
and It Is the duty of thetourt to recognlze them, aa It judlclally rècognlzes 
thé gênerai and establlshed usages of trade ou the ôceàn. For if, by any 
décision of thls court, doubt shbBld be thrown upon the valldlty and safety 
of a contraet falrly made accordlng to the' usages of thls trade, and in the 
ordlnary course and forms of business, the want of confidence would seri- 
ously: embarrass Its opérations, to the Injury of aù connected with 
it * • •" 

Furthermore, we mùst test the intent and efïect of thèse warehouse 
documents as we should if thé suit were between Rohrer and Pattison. 
As Judge Knappen said in Re Cincinnati Iron Store Company, supra, 
(167 Fed. 492, 93 C. C. A. 128): 

"A change of possession to the extent of furnishing notice to third per- 
sons becon?es Immaterial, as no rights of such persons hâve Intervened." 

It is tp be observed, too, that in Hunt y. Bode the controversy was 
betiWeeri the pledgee and the assignée in insolvency of the pledgor; 
and although a creditor of the assigner prosecuted the case to the 
Suprême Court, he failed. And in Hurley v. Atchison, Topeka & 
Santa Fé Ry. Co., supra, it was held (page 134 of 213 U. S., page 
469 of 29 Sup. Ct., 53 L. Ed. 729) : 

"The équitable rights of thé parties were not changed by the commence» 
ment of bankruptcy proceeditigs." 

See, also, Wilson v. Leslie, 20 Ohio, 161, 166; York'Mfg. Co. v.- 
Cassell, 201 U. S. 344, 351, 26 Sup. Ct. 481, 50 L. Ed. 782; Security 
Warehousing Co. v. H^nd, supra, 206 U. S. 424, 425, 27- Sup. Ct. 720, 
51 L. Ed. 1117, 11 Ann. Cas. 789; Zartman v. First National Bank, 
216 U. S. 134, 138, 30 Sup. Ct. 368, .54 i.. Ed. .418.; 

We are constrained to hold that, as between Rohrei; and ï'attison, 
the effect f?i the delivery of the warehouse documents was to jnvest 
Patt^so^ with constructivé possession; of the barrels of. whisky de- 
scribed iri'the receipts. The warehouse documents coptain the sub- 
stantial éléments of well-understood warehouse receipts, and no ques- 
tion is made 33 to their form. It is clear that Rohrer intended to 
deliyer, and Fattison understood that he was to acquire, constructive 
possession QÎ tthe barrels pf whisky. This. mutual purpose ought to 
be ,carriçd oùt if it can be, Accordinig tp the présent record, the trans- 
actions wçre entered intp in good f aith to secure loans of money then 
made. Thé descriptions of the warehouses by their numbers and of 
the barrels containing the whisky dealt with are spécifie and furnish 
açcurate. meâhs pf identification. The barrels bear sériai nùmbers, 
and we hâve seén that the act provides that : 

"No two or mpre casks or packages warehoused at the same distiller j 
Bhall be marked with the same number.": , 

We conclude on this record that the action of Rohrer wâs an ap- 
propriation of thèse barrels of whisky to the purpose of securing Pat- 
tisoil and Pâttisofl alone in respect b£ moneys then advanced by him. 
It results that if we are in error in our bélief that constructive pos- 
siession was given, at least an équitable lien on the whisky was erèâted. 
Afi the présent learhëd Chief Justice, whenspeaking of certain mu- 
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nicipal bonds, said in Walker v. Brown, 165 U. S. 654, Ç^, 17 Sup. 
Ct. 453, 457 (41 L. Ed. 865) : 

"To dedlcate property to a partlcular purpose, to provide that a spécifie 
créditer and tliat creditor alone shall be autliorized to seek payment of liis 
debt from tlie property or Its value, is unmistakably to create an équitable 
lien." 

See, also, Fourth Street Bank v. Yardley, 165 U. S. 634, 17 Sup„ 
Ct. 439, 41 L. Ed. 855 ; Gardner v. National City Bank, 39 Ohio St. 
600, 604; Hurley v. Atchison, Topeka & Santa Fé Ry., supra, 213 
U. S. 134, 29 Sup. Ct. 466, 53 E. Ed. 729; Bank v. Day, 150 lowa, 
696, 699, 700, 130 N. W. 800. 

It must be remembered that we are concerned hère with only the 
210 barrels of whisky remaining in the distillery. As between Rohrer 
and Pattison, could Rohrer be heard to say that he did not pledge this 
whisky, or at least that he did not create an équitable lien upon it? 
We think not. We hâve seen that the trustées stand no better than 
the bankrupt. 

Furthermore, instruments similar to those now in issue hâve been re- 
cently upheld in well-considered décisions. In Taney v. Penn Nat. 
Bank, 187 Fed. 689, 702, 109 C. C. A. 437, 450 (C. C. A. 3d Cir.), Judge 
Gray cogently discussed the question of the sale of whisky stored in 
distillery warehouses. A pledge was also involved, and both court 
and counsel treated the subject of sale as embracing ail material ques- 
tions of pledge. We hâve purposely refrained from discussing sales. 
The question does not arise ; and we were told in the argument that 
such an issue is to be presented to the court later. In the course of 
his opinion Judge Gray said : 

"The relation between the distiller and the offlcers of the government in 
custody of his whisky is sui generis. It is prescribed by law and is not 
«ontractual. But a situation is thereby created, as above deseribed, which 
in our opinion brings both of the cases before us withln what we think is 
the well-settled rule of law ih Pennsylvania, permitting under certain cir- 
cumstances a valid sale of Personal property, as against ereditors, to be 
made in the absence of physical delivery of the property sold." 

The case below is reported under the name In re Miller Pure Rye 
Distilling Co. (D. C.) 176 Fed. 606. Judge McPherson there reached 
the same conclusion. 

Merchants' National Bank of Baltimore v. Roxbury Distilling Co., 
196 Fed. 76, was brought in the Circuit Court of the United States 
for the District of Maryland, and decided by Mr. John Hinkley, Spé- 
cial Master. Distillery warehouse receipts given in pledge were sus- 
tained. A statute of Maryland provides that ail warehouse receipts 
issued by a United States distillery warehouse shall be governed by 
and be subject to the state act as fully as are the warehouse receipts 
of any warehouseman. Irrespective of the statute, the master said : 

"It seems clear to me that there is adéquate reason for recognlzing the 
■\'alidity of distillery warehouse receipts whicli has been glven to them by 
long course of dealing by the traders and the banks, and that this conten- 
tion should prevail. It Is a growth and development of the doctrine of con- 
structive or symbolical delivery which I hâve attempted to trace in this opin- 
ion, and of the underlying princlple that the courts wlU rëcognizé as con- 
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str)ietl\;e delivery that form of dellvery which the character and situation 
of the goods Imperatively requires." 

He reached the conclusion that the receipts "are valid not only inter 
partes or' against solvent distillers, but ab.*;olutely as vesting titïe in 
such purchasers or liens in favor pf such pledgees, against subséquent 
creditors." His report was on March 25, 1912, sustained by Judge 
Morris, who said: 

"But independent of thê spécial enactment of Maryland with regard to 
distillery warehouses, I aln in f ull accord ' with the spécial master in his 
conclusion that becauseof the peeuliar situation of the distilled spirlts stor- 
ed in a bonded distillery warehouse, there is by the transfer efCected by the 
warehouse certiflcate as full a delivery of the goods as is commereially pos- 
sible under the spécial cireumstances atteuding distilled spirlts stored in 
the bonded distillery warehouses of the United States. * * * 

"It appears that this constructive dellvery is comnionly made use of by 
those deallng in whislvy, and money is loaned on pledges of the certifleates 
by banlis and others in sums of great magnitude. This is so because whis- 
lîy usually must be kept in the distillery warehouse flve years to mature, 
and in no other way could the neeessary money Ije raised and the whislîy 
Itself be commereially dealt wlth except by the use of thèse warehouse cer- 
tifleates representing the whisky." 

The order and decree below must be reversed, and the case re- 
manded, with instructions to overrule the demurrer, and for further 
proceedings not inconsistent with this opinion. 



SCIIMULBACH v. CALDWELL et aL 

(Circuit Court of Appeals, Fourth Circuit. March 2, 1912.) 

Xo. 1,032. 

1. Courts (§ 489*) — Jueisdictton of Fedekal Courts— Suit to Enfobce Me- 

CHANic's Lien. 

A fédéral court of equity ha s jurisdiction of a suit to enforce a me- 
chanic's lien given by a state statute where there is the requisite di- 
versity of citizenship and amouut- involved, although the statute may 
designate a particular state court in which such suits shall be brought. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1324-1330, 1333- 
1341, 1372-1374 ; Dec. Dig. § 489.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 0. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Courts (§ 342*) — Suit to Fobeclose in Fédéral Court— Fobm of Suit. 

Where a fédéral court has jurisdiction of a suit to enforce a mechanic's 
lien because of diverse citizenship and the amount involved, the form of 
the suit, whether In equity or at law, is determined by the rules govern- 
Ing its own jurisdiction and procédure, and not by the state statute cre- 
ating the lien. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 912, 913; Dec. 
Dig. § 342.*] 

3. Pleading (§ 406*) — Objection That Suit Was Premattjeely Bbougiit— 

Waiveb by Fait-ure to Demub. 

In a suit to foreclose U mechanic's lien, where the contract is made a 
part of the Mil, and shows that by its terms the contract priée was not 
duG when the suit was brought, the objection should be taken by de- 

*Soi otber cases see same topic & { kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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murrer, and is ■waived ,by an answer to the merits which also sets up a 
coiinterclaim on which an affirmative judgment is demanded. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 1355-1359, 1361- 
1365, 1367-1374, 1386; Dec. Dig. § 406.*] 

4. CoNTRAOTs (§§ 284, 232*) — Building Contracts— Substa:ntial Perform- 

ance— Waiver OF Strict Performance. 

Under a building contract providing that no altérations from the spéci- 
fications should be made except on written order of tbe archltects ot 
owner, and, when so made, the value of the vyork added or oraitted 
should be computed by the architects, and, if either party dissented, de- 
termined by arbitration where the contract was iiot strictly observed by 
either party, some altérations being ordered in writing and others orally, 
and it did not appear while the work was in progress that there was auy 
différence between them as to the value of extra work. the owner who 
has taken possession of and used the building cannot defeat a suit for 
such extra work on technical grounds because written orders therefo# 
were not always given nor because there was no previous arbitration. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1292-1302. 
1308-1310, 1312-1316, 1326-1338, 1340-1342, 1344-1340, 1350, 1351; Dec. 
Dig. §§ 284, 232.*] 

5. Contracts (§ 300*) — Building Contracts— Delat in Completion of Work 

— LiQUiDATED Damages. 

A provision of a building contract requiring the contracter to pay a 
stated sum per day as liquidated damages for delay beyond a given date 
in completing the worls: is valid, and the courts will not refuse to enforce 
it because a ])art of the delay was caused by the owner or other con- 
tractors for which he is responsible, where either by compétent and 
satisfactory évidence or by a contractual standard flxed by the parties 
theiiiselves the delay can be apportloned between them with reasonable 
certainty. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1372-1381 ; Dec. 
Dig. § 300.*] 

6. Contracts (§ 348*) — Building Contracts — Delay in Complktion of Work 

—Provision for Liquidated Damages. 

A provision in a contract for a building that the contraetor should pay 
!$50 per day as liquidated damages for each day the completlon of the 
building was delayed beyond a spécifie date, but that he should "hâve 
crédit for such days as the architects and owner shall certify at the time, 
as days when the weather forbids work, and crédit for each and everj 
day he is delayed by the owner or other contractors employed by the 
owner," niakes the contracter liable prima facie for each day the work 
was delayed, and he has the burden of provlng the days for which he 
is entitled to crédit by certiflcates from the architects or otherwise. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1095, 1754- 
1759, 1762-1780; Dec. Dig. § 348.*] 

7. Meciianics' Liens (§ 157*) — Riqht to Lien— Filinq or Excessive Claim. 

The statutory right to a mechanic's lien cannot be denied because the 
claimant flled an excessive claini. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 268- 
274 ; Dec. Dig. § 157.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Wheeling. 

Suit in equity by George W. Caldwell and Lester Drake, partners 
as Caldwell & Drake, against Henry Schmulbach. Decree for com- 
plainants, and défendant appeals. Modified. 

See, also, 175 Fed. 429. 

•For other eases see same toplc & % numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
196 F.— 2 
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■ J.= W. Ritz and Nelson C. Hubbard (S. M. Noyés, Alfred Caldwell, 
an4 Hubbard & Hubbard, on the brief s), for appellant. 

John A. Howard and John J. Çoniff (James W. Ewing, on the 
brief), for appellees. 

Befpre GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
, District Judge. 

CONNOR, District Judge. Plaintiffs, appellees, citizens and rési- 
dents of thé State of Indiana, on the 9th day of Fëbruary, 1905, en- 
tered into a contract with défendant, appellent, a citizen and résident 
of the State of West Virginia, whereby they contracted to furnish 
certain material and do certain wo'rk in the construction of a 12-story 
office building, jn the city of "Wheeling, W. Va., on the land described 
in the record, of which défendant was the sole owner. Among the 
provisions material to a détermination of the questions presented 
upon the record are the f ollowing : The price to be paid to plain- 
tiffs for the material furnished and work donc, contemplated by the 
contract, was $231,698 — 

"payments to be mode eyery thirty days on estimâtes of archltects, providing, 
however, that th^work is satlsfactory, ten per cent. (10%) of each estimate 
to be reserved untll completion of the contract. The final payment to be 
ma de twenty (20) day g after the contract Is completed and satlsfactory to the 
architeets and the owner." 

M. F. Giesey and F. F. Faris were named as the supervising archi- 
teets "acting as the agents of the owner." The contractors agreed 
and bound themselves to bave ail of the work contemplated by the 
contract fànishedand ready to turn over to the owner by December 
31, 1905— 

"and, là case of a f allure, in thls pa.rticular agreed to pay the owner the 
sum of flfty dollars (?50) per day, as mèasured damages for each and every 
day beyond the 31st day of December, 1905, that the said failure exists, pro- 
■vided, however, that sald contractors shall hâve crédit for such days as the 
arehitect and owner shall certify at the time, as days when the weather for- 
blds work, and crédit for each and every day he is delayed by the owner, if 
such delay is also certlfled to by the architeets and owner at the time it 
occurs." 

It is f urther provided : 

"No altérations shall be made in the work shown or described by the draw- 
ings or spécifications except upon a written order ofthe architeets or own- 
er, and when so made, the value of the work' added or omitted shall be 
computed by the archltects, and the amount so aseertained shall be added to 
or deduoted from the contract price. In case of laissent, from such award by 
either party hereto, the valuation of the work ; added or omitted , shall be 
referred to three (3) dislnterested parties, one to be appointed by each of 
the parties to this contract and thethird by the two thus chosen; the de- 
clsioii of tinj' two t>f whoni shall be filial àiid binding, and each of the par- 
ties hereto shall pay one-half the expetise ôf such référencé." 

A large nuuibér of altérations were made during the coristruction of 
the building. ''Some of thé material and work, called for by the con- 
tract, was omitted. For various reasons, not necessary to specify at 
this time, plaintiffs were delayed in commencing the construction of 
the building. ■ 
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Plaintififs allège that: 

"On the 6tli day of August, 1907, they ceased to labor on, or furnish ma- 
terlal for the said building, having then fully completed the construction of 
sald building In accordance with the said contract." 

On the 17th day of August, 1907, they filed with the clerk of the 
county court of Ohio county an account of the amount due them and 
a description of the real estate upon which said building was con- 
structed, as prescribed by the statute, etc. On the 21st day of Au- 
gust, 1907, plaintiffs filed their bill in equity in the Circuit Court of 
the United States for the Northern District of West Virginia, alleg- 
ing that there was a balance due them on said building and for ex- 
tras of $49,725.75. The purpose of the suit is to enforce the lien on 
said building and lot given by the statute of West Virginia. Attached 
to the bill is a copy of the contract and exhibits containing an item- 
ized statement of plaintiffs' claim. Défendant, in due course, filed his 
answer, in which he admits that plaintiffs on August 6, 1907, ceased 
to labor or furnish material on said building, but dénies that they 
had then fully completed the construction thereof in accordance with 
the contract. He dénies that the amount claimed for extras is cor- 
rect, allèges that he is entitled to a crédit of $6,329.06 for wprk omit- 
ted, also that he bas paid on account of the original contract $2,700 
more than he is credited with. He allèges that by reason of delay 
on the part of plaintiffs from December 31, 1905, to August 6, 1907, 
to complète the building— being 583 days — he is entitled to recover, 
as measured damages, $50 per day, making $29,150. Exhibits, spéci- 
fications, etc., are attached to the answer. The pleadings disclosed a 
controversy in fespect to: (1) The amount due plaintiffs on original 
contract. , (2) The amount due for extras. (3) The amount due de- 
fendant . for omitted work. (4) The amount due défendant on ac- 
count of delay. 

After taking testimony, the judge proceeded to consider "the mat- 
ters of principal dispute, involving légal propositions," and thereupon 
referred the cause to the master with spécifie directions in respect to 
the mannèr in which, and the principles upon which, the account 
should be' stated- In the opinion of the judge défendant was not en- 
titled to recover any amount for delay. To this ruling défendant ex- 
cepted. The master filed his report showing the amount due plain- 
tiffs on thé original contract and for extras, and amount due défend- 
ant for "yv.ork , omitted. The report discloses a most caref ul and in- 
telligent considération of the questions referred to the master. Each 
item of extra and omitted work and material is considered separately, 
foUowing strîctly the direction of the court. The amount found to 
be due on the original contract was $21,309.50, for extra work $11,- 
520.89, This amount is found to be sUbject toa crédit, for omitted 
work,' pf^ ^3,281.37. A liumber of exceptions were filed ty défend- 
ant. They.'were considered by the court, and a decree made declar- 
ing a balance due plaintiffs of $35,739.49. Frdm this decree défend- 
ant prosectites this appeal based upon 39 assigrirneiits of error. The 
cause was submitted ifi this court upon briefs and oral argument upon 
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certain propositions of law. It is first insisted that the Circuit Court 
did not hâve jurisdiction of the suit. ' 

[1] This contention is based upon the language of the West Vir- 
ginia statute respecting the enforcement of mechanics' liens. Section 
10, c. 75, Code of Wfest Virginia, provides that : 

"Any person liavlng a lien, under or by virtue of thls chapter, may en- 
force the same by flling a MU inchancery in the circuit court of the county 
in which hls account Is flled as aforesaid, etc." 

It is earnestly insisted that, because the mechanic's lien is the créature 
of the State statute, it can be enforced only in the court prescribed by 
the statute. It is unquestionably true that, when the Législature of 
a state créâtes a right, it may prescribe in which of its courts the right 
may be enforced, and may make, within the limitation of its own Con- 
stitution, such jurisdiction either exclusive or concurrent. Usually 
mechanics', liens are enforced in thôse courts having jurisdiction of 
the causa litis, the enforcement of the contract; the lien being regarded 
as ancillary tq the principal remèdy. This generally carries actions 
for the recôvèry of money claimed to be due on contracts for ma- 
terial furnished or work and labor performed into the courts of 
law, where the claimant has an adéquate remedy for the establishment 
of his debt. It f requently occurs, however, that questions of priority 
or conflicting liens are presented in which cases the law court has not 
the machinery for bringing into the record ail interested in the pro- 
ceeds of sale of the property and so moulding its decrees that the rights 
of ail persons in interest may be protected, their Hens transferred to 
the proceeds of the property, thus enabling the court to bring it to 
sale under such conditions that the purcliaser will acquire a perfect 
title and the owners and lienors receive its fulî value. That the Légis- 
lature of West Virginia had this purpose in view is indicated by the 
provision in the section of the statute which requires the plaintifif to 
make ail other persons having liens parties and permitting any other 
person acquirihg a lien before a decree shall be passed to make him- 
self a party. The statute further provides that, if the original plain- 
tifif fails to establish his claim, the suit shall not be dismîssed, but may 
be prosecuted by any other party, etc. Whether it was the purpose 
of the Législature to confer exclusive jurisdiction upon the court 
of chancery or only to permit the claimant to file his bill in chancery, 
thereby giving that court concurrent jurisdiction with the law court, 
it is not necessary for us to inquire. It is significant that the terms 
used in conferring the right is permissive, and not mandatory. In 
neither view ean we suppose that it was the purpose of the Législature 
to divest the jurisdiction of the fédéral court when the éléments of 
diverse citizenship and the amount prescribed by the statute existed. 
This jurisdiction is of constitutional origin, and cannot be divested by 
state législation. ît is elementary learning that in cases such as this 
the jurisdiction is based not upon the character of the right to be en- 
forced, but the diversp citizenship of the parties. The fédéral court, 
in such cases, administers the state law, as found in the state statutes 
and construed by the state court. The contention of the learned coun- 
sel that, because the state statute confers jurisdiction upon the chancery 
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court of the covinty in which the notice of lien is filed, therefore the 
jurisdiction of the fédéral court is excluded, would carry us to a con- 
clusion which would oust the jurisdiction of the fédéral court in al- 
most, if not every, statutory right or cause of action, because in every 
case the spécial statute or the Code of Procédure of each state pre- 
scribes the state court in which suits shall or may be brought for their 
enforcement. 

[2] Assuming that the Circuit Court had jurisdiction, because of 
diverse citizenship of the parties, it is settled that whether the suit 
is to be at law or in equity is dépendent upon familiar principles of 
fédéral jurisdiction and procédure. In Clark v. Smith, 13 Pet. 195, 
lOL. Ed. 123, it issaid: 

"The state Législatures ceitaiuly hâve no aiitliority to prescribe the forms 
and modes of t)roeeedins in the courts of the T'nlted States ; but, havinpr 
created a right and, at the same time, preseribed a reniedy to enforce it, if 
the reniedv i)rescril;ed is substantially consistent with the ordinary modes 
of proceeding on the chancery side of the fédéral courts, no reason exists 
why it should not be pursued in the same form as it s in the state courts. 
On the contrary. propriety and convenience suggest that the praetice should 
not materially differ when tltles to land are the subjects of investigation." 

This rule has been uniformly followed in the fédéral courts, and has 
been speciiically applied to suits to enforce mechanics' liens. In Davis 
V. Alvord, 94 U. S. 545, 24 L. Ed. 283, Mr. Justice Davis says: 

"It is a suit in equity requiring spécifie directions for the sale of proper- 
ty, such as are usually given upon the foreelosure of mortgages and sale of 
mortgaged premises." 

And Mr. Justice Field in Sheffield Furnace Co. v. Witherow, 149 

U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853 says : 

"The foreelosure of a mechanic's lien is essentially an équitable proceed- 
ing." 

Jefferson Hôtel Co. v. Brurabaugh, 168 Fed. 867, 94 C. C. A. 279, 
was a suit in equity to enforce a mechanic's lien. In Healey Ice Mach. 
Co. v. Green (C. C.) 181 Fed. 890, notwithstanding the state statutes 
creating the lien gave a right of action at law for its enforcement, ju- 
risdiction in equity in the fédéral courts was maintained. 191 Fed. 
1004. We are of the opinion that the Circuit Court had jurisdiction 
of the suit. The distinction between this case and the ruling of Judge 
Keller in Hirsch v. Independent Steel Ce, 196 Fed. 104, cited by 
counsel, is clear. 

[3] Appellant next insists that, by the terms of the contract, the 
final balance is not due until 20 days after the building is completed 
satisfactory to architects and owner. It is alleged that the building 
was completed on August 6, 1907, and the suit brought August 21, 
1907. There is no allégation of a demand on the architect and owner, 
or either of them, for a certificate of satisfaction. If this question had 
been raised by demurrer, which may bave been donc, as a copy of 
the contract was attached to and made a part of the bill, it would 
probably hâve been sustained, and plaintiffs compelled either to amend 
or submit to a dismissal of their bill. Counsel for appellee nieet this 
contention by saying that défendant has estopped himself from rely- 
ing upon this défense by taking possession of the building, andi also 
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by, relying on the 'doctrine of substantial compliance or performance, 
The answer to both thèse positions, is found in the f ailure to set them 
up in the bill, which simply allèges completion of the building "in 
accordance with the said contract, It is well settled that parties may, 
by contract,, make completion of a building to the satisfaction of the 
owner and bis architect a condition précèdent to the right to demand 
the contract priçe. Défendant did not demur to the bill because, upon 
its face, it appeared that the suit was prematurely brought, or that the 
condition précèdent had not been complied with, but filedi an answer 
denying the allégation of completion, and set up a counterclaim upon 
which he demanded an affirmative judgment for a large amount. 
When the dtefendant, "instead of objecting that the action is brought 
prematurely, présents issues upon the merits of the case, and includes, 
with his déniai, a counterclaim for damages and also claims set-off and 
asks for a judgment and proeeeds to the trial of the case upon the 
merits," he waives the défense that the action is prematurely brought. 
20 Am. & Eng. Enc. 520. It is true that, reading the contract as a part 
of the bill, it appears that the balance due on the building was not pay- 
able until "twenty days after the contract is completed and satisfactory 
to owner and architects," and that the suit was brought before the 
expiration of the 20 days aftef completion, and without alleging that 
it Was satisfactory to the owner and architects or any fact relieving 
plaintifîs f rom showing such satisfaction. Thèse vices in the bill were 
apparent upon its face and subjected it to demurrer. We are of the 
opinion that they were waived by the answer. Following the filing 
of the answer an immense mass of testimony was taken, comprising 
more thah r,750 pages of the prînted record and conSuming two years' 
time. During this time no question was presented, or motion made, 
tô dismisâ' the bill for that' it was prematurely brought. At the hear-, 
ing before Judge Dayton, December 23, 1909, it appears that the ques- 
tion was.!ràised. The learned judge discusses it in the light of the 
testimony'and authorities. It is sufficient for us to say that we côn- 
cur in the conclusion reached by him for thè reasons clearly set fOrth' 
in' 'hJB opinion. "The mère statement ôf : the proposition that the 
ownèr, under such a contract, for mère trifling def aults, or, at his owh 
willy may déclare himself dissatisfied, and thereby be permitted to 
retàin, as in this case, over $20,000 of the contract price for àll time, 
and àt the same time, tâke possession of and receive the use and ben- 
efit of the work donc, réfutes its soundness in morals and good . con- 
science. ■ It bas there fore long since been held that substâtttial com- 
pliance with the terms of the Contract is ail that can be required. This' 
i? the holding of the Suprême Court of Appeals in this state in West 
Building Company v. Saucer, 45 W. Va. 483 [31 S. E.-. 965,72 Amr 
St. Rep.; 822] ." Défendant in his answer admits that' there is due 
on the contract $21,309.58 ; the only différence betweert him ând plaïn- 
tiffs being the payment'of $2,700, promptiy conceded by plaihtiffs. 
Défendant took possession of the building, installed tenants, and lias 
been reeeàvingi the rents-since plaintiffs ceased to work theréupdn. ' 
We are of the opinion that the court below correctly refused to dis-' 
miSs thcbill." ' ■ ^'' • = ;■■-■ '"'^' ' 
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[4] We are thus brought to a considération of the claim for ex- 
tra work and material. Défendant contended in the court below, and 
strongly insists hère, that plaintiffs are not entitled to any compensa- 
tion for extra work and materials unless it is shown that the provi- 
sions of the contract in that respect are met and complied with. As 
pointed out by Judge Dayton, the contract provides that payment for 
extra work shall not be allowed "except iipon a written order of the 
architects or owner," whereas the spécifications provide that changes 
must be authorized "by the architects and owner." The terms of the 
contract control — it is there that the negotiation is completed — and the 
minds of the parties met. It is also provided that, in case of dissent 
of either party from the values allowed for extras, the matter shall 
be submitted to arbitration, etc. The finding of the master, based 
upon abundant évidence, shows that a very large portion of the ex- 
tras were made upon the written order of the architects. Only $1,- 
532.17, for which no written orders were given, was allowed. While 
it is true that no arbitration was had in respect to différences of 
amount allowed for work done upon written orders, it is apparent that 
at no time during the performance of the work did either party bave 
any notice of a différence in respect to the value thereof ; therefore 
no occasion arose for invoking an arbitration. We do not think the 
agreement to submit différences to arbitration precludes the party do- 
ing the work to sue for compensation. It is not a condition précèdent 
to his right of action. The master bas carefuUy examined the testi- 
mony in regard to each item of extras. He has, as directed by the 
order of référence, carefully scrutinized the charges. In regard to 
the other charges he has found that each altération was necessary — 
in many of them it would hâve been impracticable for the architects 
to bave given a written order. It is évident that neither of the par- 
ties were adhering strictly to ail of the terms of the contract in re- 
spect to thèse items of extra work. There is ample ground upon 

• which to base the conclusion that in regard to them there was, by 
course of conduct, a waiver of the terms of the contract. They enter 
into the building, enhance its value, and défendant is in the enjoyment 
of them. As said by Mr. Justice Holmes in Bartlett v. Stanchfield, 

■ 148 Mass. 394, 19 N. E. 549, 2 L. R. A. 625, cited in the opinion of 
Judge Dayton, dealing with a charge for extras in a suit upon a build- 
ing contract very similar to this : 

"Attempts of parties to tle up by contract thelr freedom of dealing with 
each other" are futile. The contract is a tact to be taken into account In in- 
terpreting the subséquent conduct of plaintifC and défendant, no doUbt." 

While courts will enforce contracts, as made by the parties, they 
will require that both parties shall "live up" to them. One may not 
by a course of conduct induce another to act upon the understanding 
that there is a waiver of strict performance, thereby obtain an ad- 
vantâge or benèfit and repudiate liability for f air compensation by in- 
voking the terms of the contract. To do so is inéquitable. Whatever 
difiiculties a court of law may find in dealing with such cases by rea- 
spo of technical rules of pleading disappear in a court of equitywhere 
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it is. apparent that one partyhas acquired a benefit from the work'done 
a^d rtiE^tçnal f urnished by the other, under such circumstances as to 
mâke it inéquitable to withhold compensation. It is manifest that the 
extras for which no written order was given corne within this prin- 
çiple. The master has properly held the plaintiffs to strict proof in 
respect both to the necessity for the work and its value. He has re- 
jected every doubtful clairti. Thèse fjndings hâve been approved by a 
iearned and careful judge. The course pursued in the construction 
of the building in this respect is much like, and we think cornes clearly 
within, the well-reasoned and sustained opinion of this court in Jef- 
ferson Hôtel Co. v. Brumbaugh, supra. The exceptions, in respect 
to the extras, cannot be sustained. There is no exception to the find- 
ings in regard to the claim by défendant for omitted work. 

[5] We are thus brought to the considération of the claim of de- 
fendant for "measured damages" for delay. The terms of the con- 
tract are clear and free from difficulty. For each day of delay, in 
completing the building after December 31, 1905, plaintiiïs agrée to 
pay to défendant $50 "as measured damages." It is further provided 
that plaintifïs are entitled to a crédit "for such days as the architect 
and owner shall certify, at the time, as days when the weather forbids 
work; and crédit for each and every day they are delayed by the 
owner, or other contractor employed by the owner, if such delay is 
also certified by the architects and owner at the time." The Iearned 
'udge below was of the opinion that the évidence brought this case 
within the principle announced in the Jefferson Hôtel Co. Case, supra, 
and excluded ail claim for measured or liquidated damages. It there- 
fore becomes necessary to ascertain the facts in that case, and see just 
what this court there decided. It appears from a careful examination 
of the opinion that Brumbaugh entered into a contract with the Jef- 
ferson Hôtel Company to rebuild, for a stipulated sum, a part of the 
hôtel which had been destroyed by fire. The work to be donc was 
specified, provision made for supervising architects, etc. The Hôtel 
Company awarded a number of other independent contracts for dif- 
férent departments of the work and furnishings. The contract with 
Brumbaugh contained a clause whereby he agreed to pay to the Com- 
pany as liquidated damages $150 a day for delay in completing the 
work after October 1, 1901, "excepting delays caused by the party of 
the second part." The opinion does not , disclose the causes of the 
delay. The Hôtel Company, as does the défendant hère, set up a 
claim for liquidated damages for delay. Judge Dayton, writing for 
the unanimous court, says : 

"We deem it sufficient to say that It must be conceded that, in the re- 
building of this hôtel, a number of contracts, independent of the plaintifCs, 
weïe let whéreby a large amoùnt of work was to be done and material fur- 
ûlshed by the company by and through independent contraetors. It must 
be conceded, also, that the entire completion by plaintlfC of his contract 
work was dépendent upon thèse other contracts, or some of them being com- 
jileted first. For thèse conditions, the Hôtel Company must be held re- 
sponsible." 

The opinion proceeds to point out the various causes which, in the 
course of the construction of a building on which a number of inde- 



SCHMULBACH V. CALDWELL 25 

pendent contractors were engaged, would cause delays in the work 
upon which the principal contracter was engaged. It is further said : 

"Courts cannot know ot thèse conditions as they actually existcd at tlie 
tlme, and the évidence would be very unsatisfactory taken montlis uftev 
that would attempt to set forth ail such conditions. Therefore the courts 
hâve laid down a very salutary rule to the effect that they will not attempt 
to apportlon such delays when the causes thereof hâve beeu mutual, but will 
refuse under such circumstances to enforce the penalty." 

An examination of the cases cited in the opinion (Stewai^t v. Kete- 
las, 36 N. Y. 388; Heckman v. Pinkney, 81 N. Y. 211 ; Weeks v. Lit- 
tle, 89 N. Y. 566) disclose that no question in regard to enforcing a 
contract for liquidated damages is presented. It is because of the 
difïàculty referred to that parties frequently, and especially in build- 
ing contracts, insert a clause providing for a stiptilated sum as meas- 
ured or liquidated damages. The courts effectuate the intention of 
the parties as expressed in their contracts, and, subject to certain lim- 
itations, hold that amounts so agreed upon are liquidated damages, 
and not penalties. The principle is discussed and the authorities cited 
in Charleston Lumber Co. v. Friedman, 64 W. Va. 151, 61 S. E. 815. 
Mr. Justice Brannon quotes, with approval, the language of the New 
Jersey court in Monmouth Park v. Willis Iron Works, 55 N. J. Law. 
132, 26 Atl. 140, 19 L. R. A. 456, 39 Am. St. Rep. 626: 

"Where damages for breach of contract are uncertain in amount and not 
readily susceptible of proof, then, if the parties hâve expressly agreed upon 
a sum as the measure of compensation for the breach and that sum is not 
disproportiouate to the presumable loss, it may be recovered as liquidated 
damages. Stipulations for spécifie or liquidated damages, ou breach ot a 
contract to build within a liniited time, are enforceable." 

Again it is said : 

"Because of the difflculty of ascertaining with certainty the damages aris- 
Ing from failure to complète working contracts within the stipulated time, 
the parties to such contracts frequently provide for the payment of a speci- 
fied amount as licjuidated damages for failiire to perform the contract in 
time and the courts hâve unhesitatlngly upheld and enforced such provi- 
sions." 30 Am. & Eng. Enc. 1263. 

In Friedman's Case the court sustained and enforced a contract for 
the payment of $10 a day for failing to complète a contract by a stip- 
ulated date. There is nothing in the circumstances attending this con- 
tract, the character of the work, the size and cost of the building, or 
other facts to take it out of the principle announced in thèse cases. 
The défendant is entitled to enforce the contract in this respect and 
recover the amount fixed as measured damages, unless for some valid 
légal reason, arising upon the évidence, he is prevented from doing 
so. The contract in the Jefiferson Hôtel Case provided that for each 
day's delay the contractor was to pay $150, "excepting delays caused 
by the party of the second part." It is said in that case : 

"The enforcement of penalties is not favored in equity, and they are so 
enforced only after the demandant therefor bas shown that he himself bas 
strictly complied on bis part with ail the contract requirements prerequisite 
to such enforcement." 

This is unquestionably true where the claim made by the défendant 
is for a penalty. If, however, as in this case, the claim is for meas- 
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ured or liqtïidated damages the amount whereof is expressly agresd. 
upon by the parties, the principle there involved does not apply. On 
the contrary, itis held by the court of West Virginia that: 

"In the absence of aetual fraud or mlstake, a court of equlty will not in- 
terfère with a contract made between parties compétent to contract" (Bank 
V. Benlngton Coal & Coke Oo., 51 W. Va. 60, 41 S. E. 390); and "It is tlie 
duty of'the court to construe'con tracts as thèy are made by the parties 
thereto, and to give ftill forte and efifect to the language used when it is 
clear, plaln, simple and unambiguous" (Griffln v. Coal Co,, 59 W. Va. 480, 55 
S. E. 24, 2 L. R. A. [N. S.] 1115). 

The question is discussed by the présent Chief Justice in Sun Print- 
ing & Pub. Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L- Ed. 
366, with a weahh of learning, upon both American and English au- 
thorities, reaching the conclusion that : 

"The namlng a stipula ted sum to be paid for the nonperformance of a. co ve- 
nant is eoncluslve upon the partle,s in the absence of fraud or mutual mis-^ 
take. Parties may. In a oage, where the damages are of an uncertain na- 
ture, estlmate and agrée upon the measure of damages whlch may be sus- 
tained from the breach of an agrcement;" 

The learned judge belovv cited this, and other cases, but was of the 
opinion that the principle announced in them did not apply because 
it appeared that thg delay had arisen by the joint and mutual fault 
of the owner or his independent contractors. It seems that in the Jef- 
ferson Hôtel Case the court found it impossible to separate such de- 
lays as were caused by plaintiffs from those caused by défendant and 
its independent contractors; hence refused to allow défendant to re- 
cover for any delays. The judge below; in. this casesays: 

"But it is inslsted that the contract itself hère provides. In express ternis.- 
for such apportionment of delay, aud in this particular dlffers from the- 
terms of the one In the Jefferson Hôtel Case, It seems to me that this can- 
not change the situation. The law Is that courts by reason of the very un- 
certainty, the impossibillty to fairly and justly détermine the causes of such 
mutual delays and their efCects, will not attempt to apportlon, This belnç 
true, no prlvate contract, by its terms, can change the law or compel them 
to do so." ____ 

Tvvo questions are thus presented : Hâve the parties in this case 
provided for such apportionment? That is, agreed upon a rule for 
the guidance of the court? The amount is agreed upon "as measured 
damages'' for each day's delay after December 31, 1905. If the con- 
tract contained no other provision, no duty would be imposed, or 
power conferred, upon the court, in the absence of évidence of a 
vvaiver,, to apportion the delays or inquire into their cause. The num- 
ber of days during which the delay continued, after the period fixed 
for completion, multiplied by the amount to be paid per day, would 
fix the amount for. which the contractors are liable. Recdgnizing that 
there would be days of delay for which the contractors should not be 
liable, the parties provide that, from the whole nucnberof days of 
delay, the contractors are entitled to a crédit for "the days when the 
weather forbids work * *• * for eaiîh and every day they aire 
delayed by the owner, or other contracter employed by the owner." 
Thus three classe$ of delays, for which the contractors are to be cred- 
ited, are expressly provided. Recognizitig, further, that controversies. ^ 
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would arise by reason of the conditions enumerated in the opinion in 
the Hôtel Case, the parties make spécifie provision for ascertaining, 
at the time of delays, whether they fall within the classes for which 
crédit is to be allowed. It is provided that crédit shall be allowed 
for "such days as the architect and the owner shall certify, at the time, 
as days," etc. Thus the parties hâve relieved the court of the very 
difiScuIty experienced in apportioning the delays, which constitute the 
reason assigned by it for refusing to do so. If the parties in this 
case hâve complied with the terms of their contract, a simple problem 
is presented to the court — easy of solution. But it is said, because the 
courts refuse to apportion delays, no private contract can change the 
law. The answer is twofold — there is no décision of controllinar au- 
thority upon this court, and we are not aware of any principle of law, 
which prevents or relieves the court from apportioning the delays 
when, either by compétent and satisfactory évidence, or by a con- 
tractual standard fixed by the parties, they can do so with reasonable 
certainty. It is only in those cases where neither of thèse éléments 
are found that the court refuses to apportion the delays or assess the 
damages. The genesis of the principle is found in the familiar rule 
that the party who seeks to recover damages for breach of contract 
carries, throughout the trial, the burden of proving the breach and 
showing either the damage which he has sustained or such évidence 
as will enable a jury, under the instruction of the court, to assess the 
amount of damages to which he is entitled. Of course, if he fails in 
the fitst he recovers nothing, if in the second, he recovers but nom- 
inal damage ; in other words, he must show to the court that there has 
been a breach of the contract and what damages, within the contem- 
plation of the parties, hâve proximately flowed therefrom. If, as in 
the Hôtel Case, he shows a breach of contract and the amount of liq- 
uidated damages agreed upon, but leaves the question as to the num- 
ber of days for which he is entitled to recover in such uncertainty that 
it is impossible to fix them, he will fail to recover any amount. This 
principle, however, has no application when the claimant shows the 
number of days for which he is entitled to recover the sum stipulated 
as liquidated damages, and also shows a contract placing upon the 
defaulting party the duty of showing the number of days with which 
he is entitled to be credited. This case is further removed from the 
principle applied in the Hôtel Company Case because the parties hâve, 
by their contract, prescribed the rule or manner of showing the num- 
ber of days for which the party in default is entitled to crédit. It is 
entirely compétent and essential to the freedom of contract for parties 
to make provision against difficulties pointed out by the courts in de- 
cided cases. If this were not so, the business and industrial life of 
the people would be iinduly restricted in its growth and adaptation to 
the necessities and demands of a progressive civilization. It is one, 
and not the least, of the advantages of our judicial System that busi- 
ness and social life conforms itself to the law as declared by the 
courts, and so adjusts its growth to légal principles. The courts say 
to the litigants in one case: "Your contract is too indefinite in its 
provisions to enable us to enforce it. To do so would be mère spéc- 
ulation as to the measure of your rights and remédies." To meet this 
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difficulty, the parties^ under the advice of learned counsel, remove the 
4ifficulty by making certain and definite that which in the first instance 
was uncertain and indefinite, or by providing a standard by which the 
uncertainty is removed. In this case plaintiffs agrée to pay $50 for 
each day of delay, after a fixed period, in completing the building. 
This is an absolute obligation. 

[6] Plaintiffs further say that for certain days of delay they shall 
be entitled to a crédit, and provision is made for ascertaining the num- 
ber of days of delay which corne within the excepted class. No prin- 
ciple of public policy, restricting the freedom of contract, prohibits 
the parties f rom placing thèse provisions in the contract, or preventing 
the court from enforcing them. If the plaintiffs hâve taken certificates 
from the architects and owner showing that the days for which they 
are entitled to crédit are "such days" as fall within either of the ex- 
cepted classes, the measure of plaintiffs' liability is a simple matter 
of calculation. If they hâve not done so, other and more difficult ques- 
tions will be presented. The burden is on the plaintiffs to show the 
number of excepted days for which they are entitled to crédit. As 
we hâve said in regard to the completion of the work and the charges 
for extras, it was compétent for the parties to contract that certificates 
of the conditions entitling the plaintift's to crédit shall be given. It is 
also true that, notwithstanding this provision, the plaintiffs may show 
that either by mutual consent, or by conduct showing an intention to 
waive the certificates, or by conduct on the part of défendant render- 
ing it inéquitable to demand strict compliance with the provisions of 
the contract, they are not required to produce the certificates. 30 
Am. &: Éng. Enc. 1259. We forbear discussing the évidence relating 
to the causes of the delay or the conduct of the parties in respect to it. 

[7] To the suggestion that plaintiffs hâve, by their conduct in filing 
a lien claiming a larger amount than is found to be due, forfeited their 
statutory lien, it is sufficient to say that it is not within the power of 
a court of equity to deprive plaintiffs of a légal statutory right. To 
do so would be to write into the statute a pénal clause not found there- 
in as it cornes from the Législature. Where an asserted lien is of 
purely équitable origin and dépendent upon the en forcement of équita- 
ble doctrines, the court may, in proper cases, and upon well-under- 
stood équitable maxinis, or principles, refuse to déclare or enforce it, 
as, for instance, "he who asks equity must do equity," or "a party 
must corne into equity with clean hands." 1 Pom. Êq. 165-167. Such 
liens, being exclusively of équitable conception and création, are en- 
forceable only in a court of equity, which may attach to them qual- 
ifications and conditions based upon the enforcement of honest dis- 
closures and fair dealing. In this case the lien is the créature of lég- 
islation and enforceable in courts of equity either, aS hère, by express 
provision found in the statute, or because of the inadequacy of courts 
of law to afford complète and adéquate relief. We hâve examined 
the authority cited by counsel. Griff v. Clark, 155 Mich. 611, 119 N. 
W. 1076, 29 L. R. A. (N. S.) 305, and notes, 130 Am. St. Rep. 582. 
We f ail to find from the principal case, or those cited in the note, any 
satisfactory standard or rule by which courts may be guided in dis- 
missing or declaring Hens invalid for excessive claims. Without en- 
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tering into the labyrinth of conflicting décisions, we think it safer to 
adhère to well-settled principles, and hold that a court of equity will 
enforce the right created by the statute in accordance with the testi- 
mony in the cause. In adjudging cost it is proper to consider the 
reasonableness or bona fides of the claim. If, however, we were per- 
mitted to adopt the suggestion of défendant, we would fail to find 
adéquate reason for reaching the conclusion to which we are invited. 
Défendant, in his answer, admitted that he owed plaintiffs, on the 
contract, over $20,000. The master finds that he owed them soine 
$8,000 for extras. There is a debatable controversy in regard to their 
hability for Hquidated damages which was decided by the learned Dis- 
trict Judge in their favor. The judgment, in so far as it relates to 
the balance due on the contract, and the charges for extra and omitted 
work and material, must be afifirmed. In respect to the claim of de- 
fendant for liquidated damages for delay in the conipletion of the 
building it must be reversed. The cause will be remanded to the end 
that the court may hear in such manner as it deems proper the testi- 
mony in regard to the defendant's claim and plaintiffs' claim for crédit 
thereupon. In view of the fact that a very large portion of the tes- 
timony was taken in regard to the controversy over the charge for 
extra work, we think that there should be an équitable apportionment 
of the cost in this court. The cost of this court, including the cost 
of printing, will be divided equally between the plaintiffs and the de- 
fendant. L,et this be certified to the court belovv. 
Modified. 



DETROIT TRUST CO. v. PONTIAC SAVINGS BANK et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 7, 1912.) 

No. 2,211. 

1. Bankruptcy (§ 292*) — Trustée— Plenaky Suit— Jukisdiction— Defend- 

ant's Consent. 

Bankr. Act July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3431), witli référence to controversies betweeu tlie trustée ancî 
adverse claimants, provides that such suits shall only be brought or pros- 
eeuted in the court where the banlirupt whose estate is belng adininis- 
tered by such trustée migbt hâve brought or prosecuted them if proceed- 
ings in bankruptcy had not been instituted, unless by consent of the pro- 
posed défendant. Held, that where a bankrupt's trustée sued to recover 
money paid by the baukrupt to a creditor In a fédéral court where he 
was entitled to sue only in case the défendant consented, and the défend- 
ant appeared generally, answered to the merits, without questioning the 
court's jurisdiotion, and did not challenge the same until by an objection 
made to further testimouy, the defendant's consent to the court's juris- 
dictlon would be presunied. 

[Ed. Note. — For other cases, see Bankruiitcy, Cent. Dig. §§ 410, 413, 
415, 416 ; Dec. Dig. § 292.*J 

2. Bankruptcy (§ 292*)— -Couets— .Turisdictiox~Plenary Suit— Consent. 

Where a bankrupt's trustée sues to recover a payiiient by the bank- 
rupt to a creditor in a court having jurlsdlctlon only by the defendant's 
consent, such consent need not be given before the suit brought. 

[Ed. Note.— For other cases, see Bankruptcy, C'eut. Dig. §§ 410, 413, 
415, 416 ; Dec. Dig. § 292.'*] 

•For other cases see same topic à § nombkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. CotTBTS (J 276*)— Fedebal Coubts— OBJectIoiî to Jurisdiction— Waivek. 

Where a suit Is cognlzable In the fédéral courts, objection to the juris- 
dlctioDi of the court pf the district ot suit is waived by deftndant's ap- 
pearance and pleadlng to the merits. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815 ; Dec. Dlg. ? 
276.» 

Waivep of rJght as to district in whleh suit may be brought, sée notes 
to Memphis Savlngs Bank v. Houchens, 52 0. C. A. 192; McPhee & Mc- 
Ginnlty Oo. v. Union Pac. K. Co., 87 0. C. A. 634.] 

4. Chattei Moetoages (i 197*) — Validity— Failuee to File— Effect— 

"Ckeditors op Moktgaoob." 

Comp. Laws Mlch. § 9523, as amended by Pub. Acts 1907, No. 332, pro- 
vides tliat every chattel mortgage not accompanled by Immédiate deliv- 
ery, and followed by an aetual and continued change of possession of the 
things mortgaged, shall be absolutely void as against "credltors of the 
mortgagor," or against subséquent creditors, unless the mortgage or a 
copy, thereof be flled as directed in the statute. Seld, that the words 
"creditors of the mortgagor," as determined by the Michigan Suprême 
Court, mean subséquent creditors in good faith and without notice of the 
mortgage, and that the statutory invalidity of an unflled chattel mortgage 
extends to ail credltors who become such after the giving and before the 
" flling of the mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. I?ig. §§ 430^ 
433 ; Dec. Dlg. § 197.» 

ControUing effect of state décisions in United States courts, see note 
to Wllson V. Perrin, 11 C. C. A. 88.] 

5. Bankruptcï (§ 188*) — Effect or Adjudication^— Attachment—Ijien. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), does not act as an attachment of the baiikriipt's property, nor it- 
self create a lien In favor of credltors who become such after the giving 
of a chattel mortgage by a bankrupt, but before the flling thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

6. Chattel Mobtgages (§ 196*) — Failtike to File— Lien. 

Comp. Laws Mich. § 9523, as amended by Pub. Acts 1907, No. 332, pro- 
vides that a chattel mortgage not accompanled by an immédiate delivery 
and followed by an aetual and continued change of possession shall be 
absolutely void as against the creditors of the mortgagor, and as against 
subséquent purchasers of the mortgagees in good faith. Held, that as 
to creditors who become such between the giving and the fillng of a chat- 
tel mortgage, in accordance with the décision of the Suprême Court of 
Michigan, the act itself does not create a lien on the mortgaged property 
prior to the lien of the mortgage, but merely glves a right to a lien to be 
fastened by some sort of a proceeding. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 429, 
438-441; Dec. Dig. § 196.*] 

7. Bankruptcy (§ 188*) — Liens— Assignments fob Creditors. 

The mère fact tliat a lien is ereated by statutory assignment in favor 
of subséquent creditors for f allure to record a chattel mortgage does 
not give a lien under the Bankruptcy Act. 

[Ed. Note.— B'or other cases, see Bankruptcy, Cent. Dlg. §§ 270, 286- 
289, 291-295; Dec. Dig. § 188.*] 

8. Bankbuptoy (I 188*) — Lien— Enfoeoement— Intervention of Bankruptcy 

Pboceedings. 

Where no suit was Instituted prior to bankruptcy to fasten a lien on 
property of a bankrupt covered by a chattel mortgage In favor of cred- 
ltors who became such after the exécution but before the flling of the 

*For otber cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mortgage, a blU for such relief could not be malntalued after the Inter- 
vention of bankruptcy. 

fEd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
2S9, 291-295 ; Dec. Dig. § 188.*] 

Appeal f rom the District Court of the United States for the East- 
ern District of Michigan. 

Suit by the Détroit Trust Company, trustées of the estate of Charles 
Coates, bankrupt, against the Pontiac Savings Bank, impleaded with 
Charles Coates. Decree for complainant, and défendant appeals. Re- 
versed and remanded. 

H. R. Martin and H. Geer (Elmer R. Webster and Geer, Williams, 
Martin & Butler, on the brief), for appellant. 
B. B. Selling, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On May 19, 1902, Coates, the présent 
bankrupt, gave appellant a mortgage upon his stock in trade, fixtures, 
etc., to secure a then existing debt. The mortgage was not filed unti! 
September 9, 1902. It does not appear that the failure to so file was 
fraudulent in fact. On January 10, 1903, there was paid to the bank. 
in satisfaction of the mortgage, from moneys paid on the purchase of 
the stock and fixtures from Coates, the sum of $2,120.50. Proceed- 
ings in involuntary bankruptcy were begun against Coates on Feb- 
ruary 16, 1903, and he was adjudicated bankrupt on March 6th fol- 
lowing. The trustée then brought this suit against the bank for the 
recovery of the amounts of the claims of creditors who became such 
between the giving and filing of the mortgage. Complainant's brief 
asks this recovery for the benefit of creditors generally. See In re 
Martin (C. C. A.) 193 Fed. 841. Upon final hearing on pleadings and 
proofs decree was entered for complainant, from which this appeal 
is taken. 

[1] A preliminary question is presented as to the jurisdiction of 
the court below over the présent suit. Section 23b of the Bankruptcy 
Act, relating to jurisdiction over controversies between the trustée 
and adverse claimants, provides that such suits "shall only be brought 
or prosecuted in the court where the bankrupt, whose estate is being 
adrtiinistered by such trustée, might hâve brought or prosecuted them 
if proceedings in bankruptcy had not been instituted, unless by con- 
sent of the proposed défendant. * * * " Thg bank appeared gen- 
erally and answered to the merits of the bill without questioning the 
jurisdiction of the court. After it had taken some testimony under 
the issues joined, it challenged the jurisdiction for lack of defendant's 
consent thereto by way of objection made to further testimony. Juris- 
diction was not given unless by virtue of the facts stated. The dis- 
trict court overruled the objection. Défendant contends that the stat- 
ute contemplâtes a consent previous to the filing of the bill, and that, 
in any event, consent is not given by mère failure to deny jurisdiction. 
That the bill in this case could bave been maintained only by def end- 

•For otber cases see same topic & ! hcmbbr lu Dec. & Am. Dige. 1907 to date, & Rep'r indexe» 
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ant's consent îs settled by Bardes v. Hawarden Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed., 1175. In that case the question of juris- 
diction wàs raised by demurrer to the bill. 

[2] It was net decided that consent must be given before suit be- 
gun, nor was it deterniined what wbuld amôUnt to consent. In sup- 
port of the contention that consent was not given by appearance ând 
pieading to the merits reliance is hadupon' Louisville Trust Co. v. 
Comingor, 184 U.' S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, and kindred 
cases. In the Gômingor Case an attempt was made by summary pro- 
ceedings to subject an adverse claimant of property to the jurisdic- 
tion of the bankruptcy court. ' The case involved specially the right 
to summary method of procédure as distinguishedl f rom the usual 
forms of judicial procédure. The case before us is the ianiiliar form 
of plenary suit, according to the ordinary and regular mode of judi- 
cial proceeding. The court had jurisdiction of the subject-matter. 
The consent required of défendant was only to the particular tribunal. 
No question of method of; procédure was . involved. W.& think the 
distinction between the twO' classes of jurisdictional questions was 
recognized by this court in Sinsheimer v. , Simonson, .107 Fed. 898, 
906,47 ce. A. 51., 

[3] Where a suit is. cognizable in the fédéral courts, objection to 
the jurisdiction' of the court of the district of suit is waived by ap- 
pearance and pieading to the merits. Central Trust Co. v. McGeorge, 
151 U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98; Interior Construction, 
etc., Co. V. Gibney, 160 U. S. 217, 220, 16 Sup. Ct. 272, 40 L. Ed. 
401 ; Western Loan & Savings Co. v. Mining Co., 210 U. S. 368, 28 
Sup. Ct. 720, 52 L. Ed. 1101; Erie R. R. Co. v. Kennedy (C. C. A. 
6) 191 Fed. 332, 334, and cases there cited. i In Grand Rapids, New- 
aygo,& Lake Shore Ry. Co. v. Gray, 38 Mich. 461, it was held that 
by pieading to the merits the défendant subjected himself to the juris- 
diction of a court of spécial and limited jurisdiction, to which he 
otherwise would not hâve been subject. We think the analogy of 
thèse cases is' décisive of :the question before us. It has been held 
by several of the District Courts that appearance and pieading to 
the merits in plenary suits by a trustée, without objection to juris- 
diction, is a consent thereto. In re ConnoUy (D. C.) 100 Fed. 620, 
626; In re Steuer.(D. C.) 104 Fed. 976, 977; Ryttenberg v. Schefer 
(D. C.) 131 Fed.: 313, 317; Sheppard v. Lincoln (D.C.) 184 Fed. 182, 
183. We think this the correct view, and that the court below rightly 
overruled the objection to its jurisdiction. 

The bill attapks the payment to the bank, first, as an unlawful préf- 
érence under the bankruptcy act ; and, second, as invalid under sec- 
tion 9523, Comp. Laws Mich. 1897, as amended by Act No. 332 of the 
Public Acts of 1907, which provides that every chattel niortgage "not 
accompanied by an immédiate delivery, and followed by anactual and 
continued change of possession of the things mortgaged, shall be 
absolutely void as against the Creditors of the mortgagor, and as 
against subséquent purchasers or niortgagees in good faith," unless 
the mortgage or à copy thereof be filed as directed in the statute. 

[4] In this court the charge of unlawful j^reference is abandoned, 
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and relief is asked solely by reason of the invalidity of the mortgage 
under the Michigan statute. It is settled by the décisions of the Su- 
prême Court of Michigan that the words "creditors of the mort- 
gagor" mean subséquent creditors in good faith and without notice 
of the mortgage, and that the statutory invalidity of an unfiled chat- 
tel mortgage extendis to ail creditors who becanie such after the giv- 
ing and before the filing of the mortgage. Recovery can be had hère 
on but one of two théories : First, that the bankruptcy act créâtes a 
lien in favor of the creditors under which the rights given by the 
Michigan statute can be enforced ; or, second, that the Michigan stat- 
ute créâtes such a lien. 

[5] The bankruptcy act does not operate as an attachment of the 
bankrupt's property, nor itself create a lien in favor of creditors of 
the class before us. York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782; Crucible Steel Co. v. Holt (C. C. A. 6) 174 
Fed. 127, 98 C. C. A. 101, aiiSrmed by the Suprême Court April 1, 

1912, 224 U. S. 262, 32 Sup. Ct. 414, 56 L. Ed. . The controlling 

question, therefore, is whether the rights given by the Michigan stat- 
ute to the class of creditors named amount to an actually established 
lien, or, on the other hand, to a mère right to create a lien. The in- 
terprétation of this statute as adopted by the Suprême Court of Mich- 
igan must be accepted by the fédéral courts. Thompson v. Fairbanks. 
196 U. S. 516. 25 Sup. Ct. 306, 49 L. Ed. 577; York Mfg. Co. v. Cas- 
sell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; In re Doran (C. 
C. A. 6) 154 Fed. 467, 83 C. C. A. 265. 

[B] The learned district judge was of opinion that it was not nec- 
essary, under the Michigan statute, that the creditors in question 
should hâve obtained a lien upon the mortgaged property as a condi- 
tion précèdent to relief as against the mortgagee. Since the décision 
below, the case of In re Huxoll, 193 Fed. 851, has been decided by 
this court. We there carefully reviewed and considered the Michigan 
décisions, and reached the conclusion that the Michigan statute does 
not of itself create a lien upon the mortgaged property prior to the 
lien of the mortgage; but gives merely a right to a lien, requiring a 
proceeding of some kind for its fastening. We there held that the 
right to lien was lost if such proceeding was not taken before bank- 
ruptcy. 

It is urged that an assignée for the benefit of creditors is held by 
the Suprême Court of Michigan to hâve a right to avoid an unre- 
corded chattel mortgage so far as afFects the rights of creditors of 
the class hère concerned ; and it is insisted that the rights of a trustée 
in bankruptcy are no less than those of a statutory assignée. But, as 
we pointed eut in the Huxoll Case, the Michigan décisions mean no 
more than that the assignée is by the assignment given a lien upon 
the property which did not before exist. 

[7] The mère fact that a lien is created under statutory assign- 
ment for the benefit of creditors does not give a lien under the Bank- 
ruptcy Act. This conclusion directly follows from the décision in 
York Mfg. Co. v. Cassell, supra; for under the Ohio décisions the 
superior rights of creditors under an invalid chattel mortgage could 

190 F.— 3 
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be enforced by an assignée in insolvency, by the personal représenta- 
tives of a deceased insolyent, as well as by the receiver of an insolvent 
corporation. Cincinnati Equipment Co. v. Degnan (C. C. A. 6) 184 
Fed. 834, 842, 107 C. C. A. 158. In the Degnan Case we declined to 
yield to the contention that, because a trustée in bankruptcy could not 
enforce the superior rights of creditors under the Ohio statute, relief 
could not be had by virtue of a receivership under a creditors' bill. 
And in the Huxoll Case we said that "the fact that an assignée for 
the benefit of creditors is by the assignment given a lien does not of 
itself give such a lien to the trustée in bankruptcy." There is nothing 
in the décision of this court in Foerstner v. Citizens' Savings & Trust 
Ce, 186 Fed. 1, 108 C. C. A. 267, opposed to the proposition above 
stated. In the Foerstner Case relief was denied to the claimant un- 
der an unfiled real estate mortgage upon the ground that the Ohio 
statute, as construed by the highest court of that state, gave the mort- 
gagee merely a contract for a lien, as distinguished from an actual 
lien. Heineman v. Schloss, 83 Mich. 153, 157, 47 N. W. 107, is cited 
as authority for the proposition that a bill of complaint gives the 
same équitable lien that a proceeding in garnishment brought by the 
creditors represented by the trustée would hâve given. 

[8] While we find nothing in that case supporting the proposition 
stated as applied to the situation before us, the question is immaterial 
hère, because no bill in equity had been filed preyious to the bank- 
ruptcy, and it is clear, under the authorities we hâve cited, that the 
filing of such bill after bankruptcy cannot hâve the effect claimed. 
The cases of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. 
Ed. 122, and In re Ransford, 194 Fed. 658, decided by this court 
March 13, 1912, contain nothing opposed to the views we hâve ex- 
pressed, as to the necessity of lien before bankruptcy in suits of the 
character of that before us. 

There is no merit in the suggestion that the Huxoll Case does not 
control the case before us from the fact that the question in that case 
was merely one of priority between creditors. That case turned 
squarely upon the décisive propositions that the existence of a lien 
prior to bankruptcy waà necessary for enforcement in bankruptcy of 
the prior rights of creditors of the class before us, and that no such 
lien is created by the Michigan statute. The fact that in this case 
the mbrtgaged property had been sold, and that attempt is made to 
reach not the property itself, but the personal responsibility of the 
mortgagee, gives the trustée no greater rights. The décision in the 
Huxoll Case must be adhered to, and is décisive of the présent con- 
troversy. 

The decree appealed from must be reversed, with costs, and the 
case remanded to the District Court, with directions to enter décret 
dismissing the bill of complaint. 
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PACIFIC CREOSOTING CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1912.) 

No. 2,047. 

CUSTOMS DUTIES (§ 81*) — LIQUIDATION. 

Under Act June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, 
p. 1986), wliicli provides ttiat when imports sliall hâve been passed free 
of duty, and that, when duties shall hâve been liquidated and paid, such 
passage or settlemeut shall, after one year, be concluslve, etc., a coUector 
may liquidate duties before or after one year from entry, but. after once 
liquidatlng, he cannot, in the absence of fraud or protest, rellquidate after 
a year from the date of entry. 

[Ed. Note. — For other cases, see Cu.stoms Duties, Cent. Dig. § 197 ; Dec. 
Dig. § 81.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action by the United States of America against the Pacific Creosot- 
ing Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

The governnient brought this action In the court below, charging in the 
first count of its complaint that the défendant there (the plaintiff in error 
hère) imported Into the United States from London, and on the 3d day of 
August, 1908, entered at the United States customhouse at the port of Taco- 
ma, State of Washington, 2,181 iron drums containing créosote, and that on 
November 27, 1909, the entry was duly liquidated by the collector of customs 
for the district of Puget Sound, and there was found to be due to the plain- 
tif? the sum of $6,567..30 as duties upon the merchandise, which was of the 
value of $14,594, demand for which duty had been duly made and the pay- 
meut thereof refused. In its second count the plaintiff alleged that on the 
29th of August, 1908, the défendant imported into the United States from 
London and entered at the United States customhouse at the port of Tacoma 
1,000 Steel drums and 482 barrels, ail containing créosote, and that on No- 
vember 27, 1909, that entry was duly liquidated by the collector of customs 
for the district of Puget Sound, and there was found due to the plaintiff the 
sum of $4,462.65 as duties upon the merchandise, which was of the value of 
.$9,917, and that demand had been duly made for such duty on the défendant, 
wtiich the défendant refused to pay. 

In its answer the défendant denied that the entry of the merchandise men- 
tloned in the first count of the complaint was ever liquidated at any time af- 
ter September 15, 1908, and denied that there ever was found upon liquidation 
thereof any duty due thereon, and dénies that there ever was any such duty 
due. The answer further. set up by way of affirmative défense that more 
than one year prior to November 27, 1909, and more than one year prior to 
the alleged and attempted liquidation referred to in the flrst count of the 
complaint, the said drums were entered and were passed free of dùty by the 
collector of customs for the district of Puget Sound, and delivered to the de- 
fendant, who was the owner and importer thereof. The answer eontained 
similar déniais and a similar affirmative défense in respect to the créosote 
mentloned in the second count of the complaint. A reply flled by the govern- 
ment put in issue the affirmative averments of the answer. Upon the trial, 
after the évidence was closed, the court, upon motion of the government's 
attomey, Instructed the jury to return a verdict for the plaintiff, which was 
done, and the défendant to the action has brought the case hère by writ of 
error. 

•for other casea see same toplc & $ numbbb in Dec. & Am. Digs. 1907 to date. & Rep'r ludexas 
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George E. de Steiguer, of Seattle, Wash., for plaintiiï in error. 
Elmer E. Todd, U. S. Atty, 

Before GIEBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The dé- 
fense was based upon this statute of the United States : 

"That whenever any goods, wares, and merchandise shall hâve been en- 
tered and passed free of duty, and whanever dutles upon any Imported goods, 
wares, and merchandise shall hâve been liquidated and pald, and such goods, 
wares, and merchandise shall hâve been delivered to the owuer, importer, 
agent, or consignée, such entry and passage free of duty and such settlement 
of duties shall, after the expiration of one year from the time of entry, in 
the absence of f raud and In the absence of protest by the owner, importer, 
agent, or consignée, be final and conclusive upon ail parties." 18 Stats. L. 190. 

The contention on the part of the plaintiff in error is that the mer- 
chandise in question was passed free of duty at the time of the re- 
spective entries at Tacoma, and that, therefore, the action is barred 
by the statute just quoted. This the government disputes. Tacoma 
is a subport at which there is a deputy collector of customs, but the 
office of the collector is at Port Townsend. The record shows that 
there is no naval officer in the customs district of Puget Sound. Un- 
der such circumstances, the collector is by section 2622 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 1809) required to exécute ail of 
the duties in which the co-operation of a naval officer is otherwise re- 
quired. 

The évidence shows that previous to the entries in question similar 
merchandise had been admitted free of duty at the port of Port 
Townsend, and that, when the first of the importations in question 
was entered at the subport of Tacoma, it was claimed by the im- 
porter and recognized by the deputy collector as being entitled to 
free entry, and was delivered to the importer; that the other and 
later shipment was also claimed by the importer as entitled to free 
entry, but was classified by the deputy collector as dutiable, on which 
the duty had been paid or secured. Without either payment or se- 
curity, however, that importation was also delivered to the importer. 
The évidence shows that according to the customs régulations, as well 
as the practice at the port in question, the liquidation of duties was 
made, and required to be made, by the collector at Port Townsend; 
that according to the practice prevailing at the subport of Tacoma, 
if the imported goods appear to the deputy collector to be entitled to 
free entry, they are at once delivered to the importer, and, if in the 
preliminary examination by the deputy and his assistants they seem 
tg be dutiable, they are either held until the duty is paid, or released 
upon the understanding that it will be paid. Two copies of the state- 
ment form of entry are thereupon sent from the office of the subport 
to the collector's office at Port Townsend (and such the record shows 
was donc in the matter of the entries hère in question) for liquida- 
tion by that officer. It appears from the évidence that some previous 
similar importations had been there considered entitled to free entry 
and had been so admitted, but that the liquidation of thèse entries 
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was suspended by the collector at Port Townsend; that finally that 
officer addressed to the Secretary of the Treasury this letter; 

"Office of the Collector of Customs. 
'Tort of Port Townseiid, Wasli. 

"Port TowiiseiMl, Wash., Octolier 26, lî)09. 
"Tlie Honorable, the Secretary of the Treasury, Division of Customs, Wash- 
ington, D. C. 
"Sir: InvithiK the attention of the Department to T. D. 299S0, -.vherein the 
Board of U. S. General Appralsers décides that iron drums are unvisual cover- 
ings for créosote oll, I hâve the honor to request you to advise this office 
whether the enclosed entries C. E. 81 and 147a, of August, 1908, coverlng sim- 
ilar merchandise imported at Taconia, Wash., should be classifled and liqiii- 
dated in aceordaiice «'ith the above décision. Thèse goods are eaçller impor- 
tations and the liquidation of the entrles v\*as suspended avvaiting the ac- 
tion of the Board of U. S. General Appraisers and advice from the Depart- 
nsent whether the board's décision should be treated as rétroactive to this 
extent. If duty is assessed on the drums in (piestion covered by the enclosed 
entrles, It wonld aniount to about Ijîll.SOO. The question aiso arises whether 
there is any limitation upon the liquidation of the.se entrles, the goods hav- 
ing been entered and passed free of duty more than one year ago (Art. 1065, C. 
R. 1908), although this office is inclined to the opinion that the limitation 
does not begin to rim iiutil after the liquidation of the entry. 

"Respectfully, ï\ C. Ilarper, Collector." 

The évidence shows that, pursuant to instructions, the collector of 
the port on November 27, 1909, liquidated the duties and ascertained 
the amounts properly collectible to be those sued for by the plain- 
tiff. The évidence being without substantial conflict, the trial court 
properly instructed the jury to return a verdict for the plaintifif, which 
was done. As said by this court in the case of Abner Doble v. United 
States, 119 Fed. 152, 56 C. C. A. 40: 

"The law does not prescrlbe the time when the collector shall liquidate the 
duties. Hë may liquidate before or after a year from entry. The only limi- 
tation upon hls action in that regard is that, after once llquldating, be may 
not, in the absence of fraud or protest by the o^vner, importer, agent, or 
consignée, reliquidate after a year from the date of entry." 

See, also, United States v. De Rivera (C. C.) 7î Fed. 679; Gan- 
dolfi V. United States. 74 Fed. 549, 20 C. C. A. 652. 
The judgment is affirmed. 



DUBOIS v. INTERNATIONAL PAPER CO. 
(Circuit Court of Appeals, First Circuit. March 8, 1012.) 
No. 929. 
1. Mastee and Servant (§ 158*) — Injury to Servant— Accident. 

Where a person 42 years old, of avéra ge Intelligence and the expéri- 
ences of a man who was as a boy brought up on a farm and who had 
later been engagea in logging opérations, was injured whlle working on 
a pile of pulp logs, cansed by hls being thrown from the pile by his 
dropping a heavy log on a light one, projecting beyond the edge of the 
plie, while standing astride the light log, the injury was tlie resuit of 
pure accident, and the employer was not llable for failure to warn hlm 
agalnst the danger. 

[Ed. Note. — For other cases, see Alaster and Servant, Cent. Dig. § 304; 
Dec. Dig. § 158.*] 

•For oUier cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Mastee and Servant (§ 265*) — Tnjubt to Servant— Liability of Master. 

An employé, suing In tort for a Personal Injury, must, to recover, show 
that he was in the exercise of ordlnary care, and that the employer was 
guilty of négligence. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dlg. §§ 877- 
908; Dec. Dlg. §265.»] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Action by Napoléon Dubois against the International Paper Com- 
pany. There was a judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

Henry P. Hollis (Alexander Murchie, on the brief), for plaintiff in 
error. 

Fred C. Demond (William W. Thayer and Streeter, Demond & 
Woodworth, on the brief), for défendant in error. 

Before ÇOLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

AL,DRICH, District Judge. [1] It seems to us that the question 
in this case is a simple ône, and that the resuit might well be left upon 
the reasoning of the learned judge who presided at the jury trial and 
directed a verdict for the défendant. The reasons there given for 
directing a verdict were given to the jury as follows : 

"Now It bas seenied to me In tWs case that the injury was sustalned by 
the plaintiff belng thrown ofC thls log plie by his own act. In hlmself drop- 
ping the heayy log upon a llght one projecting beyond the edge of the pile, and 
oausing the light log to kick up in such a uianner as to throw him upon 
[from] the pile. 

"It would not be proper for you to find that the employer's négligence was 
the cause of that injury. It was the plalntiïî's own act which placed him 
astrlde of the lighter of those two logs. It was the plalntifE's own act that 
eaused the lighter log to kick up and throw him from the pile. 

"It is not clalmed that the employer was négligent in setting the plaintiff to 
work on the pile — not claimed that he did any wrong in doing that. If he was 
a man whom the employer çould properly set to work on the top of that pile 
of logs, then it has seemed to me that there could be no négligence; that the 
employer could not be .iustly eharged with négligence in failing merely to 
tell him in so many words: 'Now, if you drop a heavy log on the projecting 
end of a light one, that log will kick up. You must be careful not to get 
astrlde of the log, and where you will be thrown from the pile if it does kick 
up.' 

"It seems tO me, if the expérience had beeu what this man's has been, ac- 
cording to his own story, and who might be properly set to work on a plie 
of this kind, the employer is not justly chargeable with négligence in failing 
not to give him this spécial warnlng. It seems to me this danger Is one nec- 
essarily obvions to him, and it is only against dangers not obvions that the 
law requirès the employer to warn his employé." 

The plaintiiï was a workman who was brought up on a farm, his 
father was a farmer and carpenter, and he had worked with him in 
both lines. He afterward worked at little jobs of building in and 
about cotton mills, and one winter with his father in logging works 
in the woods. That winter he sawed logs and hauled them with a 
horse, and must hâve loaded and unloaded. A year or so before he 

,*For other cases see same topic & § nvmbek in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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was injured he worked for the défendant, repairing a dam, running 
an auger in connection with timbers which went into the structural 
repairs. He was 42 years of âge, of average intelligence, and 
it mnst be assumed that he had had the observations and expéri- 
ences of the ordinary man who as a boy was brought up on a f arm, and 
had later been engaged somewhat in working upon timbers and in 
Jogging opérations. 

The week before the injury the plaintiff had worked on logs, at 
times rolling logs in the yard and into a creek, and he loaded logs on 
cars to be taken to the water, and it is supposed, as an incident to it, 
unloaded them. 

The pile of logs on which he was working when injured consisted 
of pulp logs, and was from 25 to 30 feet high. There were from 16 
to 19 tiers, and that part of the tier on which the plaintifif was work- 
ing, when injured, was ahout 20 feet high, and the logs were from 6 
to 18 inches in diameter and from 6 to 8 feet long, and he was rolling 
logs ofif the pile and into the river. He was put onto this work by the 
superintendent, and he had for tools a cant dog and a pick. He was 
unaccustomed to the use of the cant dog, but it is not understood that 
the cant dog eut any figure in bringing about the injury. 

The plaintiff's principal contention is that the work was dangerous, 
that the employé was unaccustomed to the particular kind of work 
in question, and that the superintendent should hâve explained the 
dangers and warned the employé against them. We hâve no dis- 
agreement with the rule of law which the plaintiff urges in respect to 
the duty of warning; but we think its reasonable scope does not in- 
clude cases like this. The length of the logs varied, it is true; but 
that was not an uncommon thing. On the contrary, it is usually so, 
as is well known. It is also a matter of common knowledge that nei- 
ther wood piles nor log piles are piled or rolled into tiers with any 
degree of exactness as to length, or with any view to having the ends 
squared to a line. We perceive no especial différence between this 
particular log pile, in respect to danger, and the old-fashioned sled- 
length wood pile. Everything about it was open and obvions to the 
glance. The ordinary man raised on a farm, and working on wood 
and logs, would see ail that an expert would see. He would see some 
etids projécting beyond others. The ordinary man or boy would know 
that the weight of a heavy log rolled over the end of a small log pro- 
jécting beyond its bearing would throw up the other end of the small 
log. A farmer boy would see and appreciate a practical thing like this 
quicker than a civil engineef, who had studied books on engineering, 
rather than having had practical life with respect to such situations 
on the farm and in the woods. 

[2] It is quite true that if the élément of powerful and intricate 
machinery were involved in moving or rolling logs, or even if the pile 
were a promiscuous one, with now and then strips of iron of occa- 
sional railway ties, the proposition would be quite différent. Under 
such circumstances, duty would quite likely require the employer to 
caution ; but this was a plain and obvious pile of logs. The action is 
tort, and the employé, in order to recover, must not only hâve been 
in the exercise of ordinary care with respect to his safety, but the 
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employer must hâve been guilty of neglecting some duty which the 
relations between the employer and the employé and the implied ob- 
ligations placed upon him. 

We are unable to perceive fhat it was either the duty of the super- 
Àntendent to foresee and warn a man, of the expérience and life of 
this plaintiflf, against the gênerai danger of standing astride of a small 
log while roUing a heavy log over its projecting end, or to stand by 
and safeguard the employé in that respect. 

Cases upon assumption of risk, obvious danger, and want of due 
care suflSciently demonstrate that there is no ground of recovery un- 
der circumstances like thèse; but we prefer to put the décision in 
this case upon the ground that it was an accident pure and simple. 
Certainly there was no tortious wrong on the part of the défendant, 
and the injury resulted because the plaintiff, who n^ust hâve known 
the danger as well as anybody if he had stopped to think, thought- 
lessly and accidentally happened to stand astride of the small log 
when he rolled the heavy log over its projecting end. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers its costs of appeal. 



DENVER ENGINEERING WORKS CO. v. ELKIN et al. 

(Circuit Court of Appeals, Thlrd Circuit. March 27, 1912. Retiearlng 
Denied June 25, 1912.) 

No. 1,580. 

«AM!S (§ 359*) — Action fob Pricb— Défenses— Evidence— StjrriciENCT. 

In An action against a corporation for the price of machinery, évidence 
held to warrant a flnding that the account had been asslgned by plaintiff 
to a thlrd person, who âischarged it in a transaction with the corpora- 
tion. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1056-1059; Dec. 
Dig. § 350.»] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by the Denver Engineering Works Company against John 
P. Elkin and another. Judgment for défendants, and plaintifï brings 
error. Affirmed. 

See, also, 181 Fed. 684. 

Griggs, Baldwin & Pièrce, for plaintifï in error. 

Harry F. Stambaugh and Watson & Freeman, for défendants in 
error. 

Beforè GRAY and BUFFINGTON, Ch-cuit Judges, and YOUNG, 
District Judgé. 

iBUFFINGTON, Circuit Judge. In the court below the Denver 
Engineering Works Company, a corporation of Colorado, brought suit 
against John P. Elkin and T. L. Eyre, citizens of Pennsylvania, to 
recover $9,000, being the price of certain machinery sold by the plain-* 
*For other «moi s«e lam* toplc & i mumbbb in Dec. & Am. Dise. 1907 to date, & Rep'r Indexes 
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tiff to the Terrenates Consolidated Mining Company of Arizona. The 
défendants were stockholders of the latter company and had guar- 
anteed payment by it of such bill. They defended, on the ground 
that said account had been assigned by the plaintiff to one Meloy, 
and tViat, in performing a certain contract thereafter made between 
Meloy and certain stockholders of the Terrenates Consolidated Min- 
ing Company, Meloy had used, and the Terrenates Company and the 
défendants and their associâtes had accepted, said account as part 
payment by Meloy of his indebtedness of $15,000 on such contract. 
The parties subsequently waived trial by jury and proceeded by réf- 
érence, which resulted in a report in favor of the défendants. This 
report the court below refused to confirm, but proceeded to make its 
own fiindings of fact, and thereon to enter judgment in favor of the 
plaintiff for the amount in suit. On writ of error thereto, this court, 
in an opinion reported at 181 Fed. 684, 105 C. C. A. 1, wherein the 
waiver and proceedings are fully recited, reversed the action of the 
lower court, holding that "the only power possessed by the court 
concerning the report was the power to confirm it or reject it," and 
that "it could not, in the absence of an agreement to that effect, dé- 
cide questions of fact, and thus exercise a power over the referee's 
report greater than it could exercise over the verdict of a jury." On 
the remand of the case the court below directed a new trial, which 
resulted in the référée again finding in favor of the défendants. On 
confirmation of that report by the court below, and entry of judg- 
ment in favor of the défendants, this writ of error was sued out by 
the plaintiff. 

Waiving, for présent purposes, ail question as to our right to re- 
examine the finding of the référée, we hâve in point of fact examined 
the voluminous testimony and exhibits in this case, and we find noth- 
ing to warrant our arriving at a conclusion other than that of the réf- 
érée. The case turned on the question of whether Meloy owed the 
$15,000 to the Terrenates Company, and whether the claim in contro- 
versy, which he then owned, was used by Meloy, and accepted by that 
Company, as a part payment of said indebtedness. Thèse questions, 
which are ones of mixed fact and law, the report found, and we think 
rightfuUy, in favor of the défendants. Without discussing at length 
the complicated and voluminous proof bearing on those questions, 
and restating the involved transactions between Meloy, the Terrenates 
Company, and the défendants and their associated stockholders, we 
content ourselves with confining ourselves to the questions on which 
the case finally turned, and with what the référée well stated in his 
report touching those crucial questions as embodying our views and 
conclusions. His report in that respect says: 

"I am clearly convineed that Meloy owed $15,000, and that, with the 
plaintiff's consent and by its direction, its claim was used in part paymeat oï 
that $15,000, and extinguished. According to Meloy, who testified for the 
plaintiff, the agreement between him and the plaintiff was: 'I was, if possible, 
to use the assignmeut of this claim as a part of my $15,000 payment, and 
if I did use it I was to pay the Denver Engineering Works Company the 
cash.' In pursuance of this arrangement, the plaintiff assigned its claim ab- 
solutely to Meloy, and authorized him 'to eollect and receive the same, and to 
give full and bindlng reeeipts and acquittances therefor, and to sue tor and 
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collect tBé same In the name of. the Denver Engineering Works Company or 
otherw^lse'; and thereupon the plalntlff nottfled each défendant and the Terre- 
nates Company of the fact of the assignment, and of the authorlzatlon to 
Meloy 'to recelve ail sums due or to grow due thereon, and to receipt there- 
for and discharge same as fully as we ourselves might do.' Now, If Meloy 
did owe the $15,000, and If under thls authorlzatlon and notice he used the 
plaintiffl's claim as a part payment thereof, surely that clalm was extin- 
gulshed. As to the fact that the clalm in suit was so used, and as to the 
time that thls hapi>èned, the testlmony is uneontradlcted. The évidence of 
four Wltnesses is involved. The two défendants and their wltness testify 
elther direetly to the fact or to corroborating clrcumstanees, and the plaln- 
tlffs wltness, who necessarlly knew what the fact was, and who was called 
in rebuttal by the plalntlff, interposed no déniai. For the reasons set out In 
the referee's original report on the former trial, I am convineed as to the 
fact that the plalntiff's clalm was used, just as the plaintlff intended, and 
gave notice, that it should be used, to wit, as a part of Meloy 's $15,000 pay- 
ment. Thereupon (provided, of course, Meloy owed the $15,000) the clalm In 
suit was necessarlly extlnguished, as It seems to me, and the plalntlffs only 
clalm was agalust Meloy, and, had Meloy thereafter pald or secured the $6,- 
500 balance of what he had agreed to pay, it seems to me that he would 
thereby hâve been entltled to a reeelpt In full for thè $15,000." 

The judgtnent of the court below, confirming the referee's report, 
is affirmed, with costs in that court and this. 



CONDIT ELBCTRICAL MFG. 00. v. GENERAL ELECTRIC 00. 

(Circuit Court of Appeals, First Circuit. April 18, 1912.) 

No. 954. 

t'ATENTS (§328*) — Yalidij:y and Infringement— Electbic SwiTcir. 

A preliminary Injunction, restralning Infringement of the Bmmet and 
Hewlett patent. No. 789,597, for a hlgh potentlal switch, held properly 
granted on the évidence. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Suit in equity by the General Electric Company against the Condit 
Electrical Manufâcturing Company. From an order (191 Fed. 511) 
granting a preliminary injunction, défendant appeals. Affirmed. 

C. V. Edwards, of Kew York City (Edward P. Payson, of Boston, 
Mass.,, on the brief), for the appellant. 

William K. Richardson, of Boston, Mass. (A. D. Salinger, on the 
brief), for appellee. 

Before CQLT and PUTNAM, Circuit Judges, and ADDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. This is an appeal from an order grant- 
ing a preliminary injunction in respect to the Emmet and Hewlett 
patent, No. 789,597. There was also a motion for a similar injunc- 
tion under the Hewlett and Emmet patent, No. 800,916, but that mo- 
tion was denied. There is, however, no question before us in respect 
to such déniai. Therefore, while both of thèse patents were sustained 

♦É'or othér cases see same toplc & § number In Dec; & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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by this court in General Electric Company v. Hartman, 187 Fed. 131, 
109 C. C. A. 49, we only hâve to consider the single question raised 
by the appeal from the order granting the preliminary injunction under 
the Emmet and Hewlett patent, and we see no reason for disturbing 
the injunction as it now stands. 

The order for the preliminary injunction was based upon the cogent 
finding of fact: 

"That the defendant's structure is an Infringement of the Emmet and Hew- 
lett patent seems clear. There is so close a correspondence between the com- 
plainant's devlce and the defendant's as to lead to the conviction that the 
defendant's devlce Is a close copy of the complainant's, especially as évidence 
of an Independent origin is lacking. The défendant cannot justify the manu- 
facture of the complainant's structure upon the ground that a patentable 
noncarbonlzable oll is used wlth it by the défendant or Its customers. The 
structure, belng adapted to avoid the evlls of carbonlzatlon of oll, is patent- 
able because of its adaptation to such purpose. Whether It Is actually used 
for that purpose Is immaterial." 

Upon considération of the record and the arguments, we are satis- 
fied, so far as the case now présents itself, with the above conclusion 
in respect to the question of fact ; and, in view of what was described 
and decided when the patent in question was first before this court, 
it seems quite unnecessary to reiterate or discuss the mechanical élé- 
ments and the proofs, which were quite sufficient to justify the con- 
clusion reached by the Circuit Court. 

The order of the Circuit Court is affirmed, with costs for the ap- 
pellee. 



BURDETT-EOWNTREB MFG. CX>. v. STANDARD PLCNGEB 
ELBVATOR CO. 

(Circuit Court, E. D. Pennsylvanla. December 13, 1911.) 

No. 3. 

Patents (§ 328*) — Validitt and Infeingembnt— Eiectbic Elevatob. 

The Rowntree patent. No. 666,699, for a slgnaling System for electrlc 
elevators, which enables a single person at the motor to control thelr 
movement, covers a new combinatlon and arrangement of known élé- 
ments, resulting in greatly Improved opération and discloses patentable 
Invention; also held tnfringed. 

In Equity. Suit by the Burdiett-Rowntree Manufacturing Company 
against the Standard Plunger Elevator Company. On final hearing. 
Decree for complainant. 

See, also, 197 Fed. 743. 

Charles M. Nissen and Frank T. Brown, tor complainant, 
J. S. Wooster and C. V. Edwards, for défendant. 

J. B. McPHERSON, District Judge. The patent in suit, No. 666,- 
699, was granted January 29, 1901, for an improvement in electric 
elevators — ^not in ail electric elevators, however, but only in those that 
belongto "* * * the type wherein, when the elevator-hoisting 
motor is set in opération, it will be automatically arrested when the 

*For otbtgr ca«e> ie« «uns toplc & i mVUBBB In Dec. & Ain. Digs. 1907 to data, & R«p'r Iaâax«s 
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car reaches a . î»redetermined stopping point or landing'. * * *" 
And not in ail atitomatic electric elevators either, for it is to be noted 
that the invention obviously does not apply to an elevator that carries 
persons— rcither to a .passenger elevator, or to a freight elevator car- 
rying its own operator — but solely to an automatic elevator that car- 
ries nothing but freight. "Dumb-waiter" is a coUoquial name for the 
class, and to this class the patent must be restricted. AndI it should 
be noted further that the sole object of the invention is "to provide a 
signalling System for (such) electric elevators. * * * " 

In a word, instead of a System in which thè movemerit of the car is 
controlled either from the car itself or from any fioor along its path, 
the patent offers a system in which every such movement is controlled 
by one person only, and at one place only, namely, by the motor at- 
tendant, and at the motor itself. A convenient name for the System, 
although the name is not used in the patent, is the phrase "one-point 
control." In order to accomplish the object of the patent, three Sys- 
tems of signais are used — the call, the floor-bell, and the door or lamp 
System. 

The claims insisted upon deal with the call signais in the first group, 
Nos. 1, 2, 3, 5, and 7 : 

"1. In an automatle elevator, a hoistlng mechanlsm, means for controlllng 
the same, sald means operatlng to start thé car and to arrest it automat- 
Ically at any predetermined landing, a push-button for each floor at which 
the car is to stop, a circuit for each push-button, and a signait actuated by 
the opération of each push-button, for signifying in advance of the startlng 
of the car the floor at which the car Is desired to stop, as and for the pur- 
pose set forth. 

"2. In an automatic electric elevator, a holsting mechanlsm, means for con- 
trolllng the same, sald means operatlng to start the car and to arrest it 
automatically at any predetermined stopping point, a signal corresponding 
to each floor or landlng at which the car is to stop, and arrangea to indicate 
to the holsting-niechanlsm attendant in advance of the startlng of the car 
the floor at which the car is to stop, a circuit for each signal, and a push- 
button arranged in each signal circuit, as and for the purpose set forth. 

"3. In au automatic electric elevator, a holsting mechanlsm, means for 
controlllng the same, sald means oi)eratlng to start the car and to arrest it 
automatically at any predetermined stopping point, signais arranged adja- 
cent to the sald cpntroliing means to indicate to the attendant the manner 
of control of the holsting mechanlsm to cause the car to proceed to any 
partlcular floor or landlng, a circuit for each signal, and a push-button ar- 
ranged to each floor or landlng, each push-button controlllng a signal-circuit, 
as and for the puQWse set forth," 

"5. In an automatic electric elevator, a hoistlng mechanlsm, means for con- 
trolllng the same, sald means operatlng to start the car and to arrest It au- 
tomatically at any predetermined landlng, a signal corresponding to each 
landlng at which the car Is to stop, a push-button arranged at each floor, 
each push-button controlllng the circuit of its corresponding signal, whereby 
the holsting mechanism attwidant may be notlfled in advance of the opéra- 
tion Df sald controlllng means to send the car to any floor, as and for the 
purpose set forth." 

"7. In an autonjatlc electric elevatpr, a hoistlng mechanlsm, means for con- 
trolllng the same, sald means operatlng to start the car and to arrest It au- 
tomatically at any predetermined stopping point, a séries of 'Send' signais and 
a séries of 'Call' signais, sald 'Send' and 'Call' signais being arranged In prox- 
Imlty to the controlllng means, a circuit for each signal, a push-button ar- 
ranged at each landlng for controlllng the circuit of the 'Call' signal cor- 
responding to that floor, and push-buttons arranged to control the circuits o£ 
sald 'Send' signais, as and for the purpose set forth." 
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The floor-bell. signais appear in the second! group, Nos. 9, 10, and 11 : 

"9. In an automatic electric elevator, a hoistlng mechànism, means for 
controlllng the same, said means operating to start the car and to arrest It 
automatically at any predetermined landing, a signal arrangea at each floor, 
said signais operating respectively to indicate that the car requires atten- 
tion at the particular floor at which it Is located, a push-hutton for control- 
llng said signal, said push-button being arranged in convenient relation to 
the controlliiig means, as and for the purpose set forth. 

"10. In an automatic electric elevator, a hoistlng mechanlsm, means for 
controUing the same, said means operating to start the car and to arrest It 
automatically at any predetermined landing, a signal arrangea at each floor 
or landing, circuits for said signais, and a push-button arrangea in conven- 
ient relation to the controlllng means for controlllng the circuit of each sig- 
nal, as and for the purpose set forth. 

"11. In an automatic electric elevator, a hoistlng mechànism, means for 
controlllng the same, said means operating to start the car and to arrest it 
automatically at any predetermined landing, a séries of signais arranged in 
convenient relation to the controlllng means, means arranged at each land- 
ing for controlllng the circuits of said signais, in conibination with a signal 
arranged at each landing, circuits for said landing-signals, and means, also 
arranged in convenient relation to the controlllng means, for controlllng the 
circuits of said landing-signals, as and for the purpose set forth." 

And the door or lamp signais appear in the third group, Nos. 12, 13, 
14, 15, and 17: 

"12. In an elevator, a hoistlng mechànism, means for controlllng the same, 
said means operating to start the car and to arrest it automatically at any 
predetermined stopping iioiiit, a signal device arranged in convenient rela- 
tion to said controlllng means, a circuit for said signal device, a switch ar- 
ranged at each landing of the elevator shaf t, each switch adapted to be closed 
when the elevator shaft or well door is closed, and to be opened when such 
door is opened, as and for the purpose set forth. 

"13. In an elevator, a hoistlng mechànism, means for controlllng the same, 
said means operating to start the car and to arrest the same automatically 
at any predetermined stopping point, a door at each floor at which the car 
is to stop, a switch operated by each door, a signal device arranged in con- 
venient relation to said controlllng means, said signal device controlled by 
the door-switches for signaling the motor attendant, in advance of the ac- 
tuatlon of said controlllng means, whether the doors are opened or closed, 
as and for the purpose set forth. 

"14. In an automatic elevator, a hoistlng mechànism, means for controUing 
the same, said means operating to start the car and to arrest it automat- 
ically at any predetermined landing, a signal arranged adjacent to the con- 
troUing means, a circuit for said signal, a switch arranged at each floor or 
landing, said switches arranged in said signal-circuit, and each switch adapt- 
ed to be opened or closed, according as the elevator shaft or well door js 
opened or closed, in corabination with a signal for calling attention to the 
door being open in advance of the opération of the controUing means, and 
means arranged adjacent to the controUing means for closing the circuit of 
such signal, as and for the purpose set forth. 

"15. In an automatic elevator, a hoistlng mechànism, means for controUing 
the same, said means operating to start the car and to arrest it automatic- 
ally at any predetermined landing, a signal arranged In convenient relation to 
the controUing means, a circuit therefor, a switch arranged at each landing 
and included in said signal-circuit, each switch adapted to be controlled by 
the door at such landing, in combination with a signal arranged at each land- 
ing, a circuit for each signal, and a push-button arranged in convenient re- 
lation to the controlllng means for controUing the circuit of each landing- 
signal, as and for the purpose set forth." 

"17. In an elevator, a hoistlng mechànism, means for controlllng the same, 
said means operating to start the car and to arrest it automatically at any 
predetermined stopping point, an auxUiary switch actuated coincidently with 
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thefSettlng In opération o( the holstlng mechanlsm, a signal arrangea în con- 
venleiit relation to the côhtrolUng means, a circuit for sald signal, sald cir- 
cuit arrangea to be controlled by sald auxlllary swltch, whereby when the 
car Is In motion the fact wUl be Indlcated, as and for the purpose set forth.'* 

Thèse are ail combination claims, and the fundamental question in 
the case, the only question that really needs considération, is whether 
the patented device is a true combination or a mère aggregation of élé- 
ments. Every élément is old, and the défendant contends that no in- 
vention can possibly be involved in arranging old and well-known sig- 
nais in close and cohvenient proximity to an old and well-known mo- 
tor. But in my opinion the argument may be satisfactorily answered. 
It is, true that the line between a combination and an aggregation is not 
always easy to draw, and it is also true that the case before us may lie 
within the twilight zone, but the balance of my judgment is in favor 
of the patent. The dévice has proved to be useful. It is an obvious 
advance on any preyious arrangement of signais and motor. It saves 
much time both of. employés and of the elevator. It prevents interfér- 
ences and struggles between différent floors over the control of the 
car. In several particulars it reduces greatly the danger of opération, 
and it: distinctly promotes ■ eflficiency in gathering andi transporting 
goods. Thèse solid advantages are well established, and, as I think, 
are enough to décide the dispute. It must be conceded that in the last 
analysis the patent does not do much rnorç than move signais f rom one 
place to another without changing their function, but iii doing this a 
real contribution has been made to the art, and a contribution I think 
of considérable value. By the grouping and arrangement that are said 
to be merely aggregation, it seems plain that an intimately related 
whole has in fact been evolved, in which each part has been made more 
effective tû accomplish the common object, and in which this increased 
efïiciency is due to the ngw relation of each part to the others. The 
total resuit is certainly greatly imprbved in the several particulars al- 
ready referred to ; and, while it is not a tangible product that has been 
improved, the new method of opération produces a clearly perceptible 
advance in the art. Elevators with one-point control arrangement of 
signais and motor are opei^ated more rapidUy, more easily, more safely, 
and more efficiently, and this greatly improved opération seems to be a 
new and bénéficiai resuit produced by a new combination and arrange- 
ment of known éléments within the meaning of the language used in 
Loom Co, V. Higgins, 105 U. S. 580, 26 L. Ed. 1177. See, also, Nat, 
etc., Co. V. American, etc., Co., 53 Fed. 367, 3 C. C. A. 559. 

The successive opération of the signais and of the motor is not a dé- 
cisive objection; and the necessary intervention of human agency is 
equally unimppttant A device need not be wholly automatic before 
it can be iprotected by a patent, nor need ail its movements bè simul- 
taneous. "The test is whether there is a new unitary resuit, to the pro- 
duction of v^hièh the dîfïéréht éléments co-act." Novelty Glass Manu- 
facturing dô.'f, BrèbkfieliJ (C. C. A., 3d Circuit) 170 Fed. 946, 95 C. Ç. 
A. 516, and I tfiink that test may safely be applied in the présent case. 
The resuit produced by the patent is a method of opération, :safer,sim- 
pler,.mC)re efficient, and more ecottomical, and in my opinion invention 
was required'to çontrive the mearis of producing it. 
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It may be that the patented System is inferior to the defendant's in- 
stallation in one particular at least — ^perhaps in others also — but that 
fact alone is not a satisfactory answer to the charge of infringement. 
Powell V. Leicester Ce, 108 Fed. 386, 47 C. C. A. 416; Cochrane v. 
Deener, 94 U. S. 780, 24 L. Ed. 139. The défendant may hâve im- 
proveé upon the patent hère or there, but I do not think the déniai of 
infringement is relied upon with much confidence, if the main défense 
— that the plaintiff has patented a mère aggregation — is not sustain- 
able. It is more than probable that Mr. Dunn, who left the plaintiff's 
service to enter the defendant's, took with him ample knowledge of the 
plaintifif's System, and used it in the manufacture of the defendant's 
device. Regina, etc., Ce. v. Paillard (C. C.) 85 Fed. 644; Kelsey Co. 
V. Spear'Co. (C. C.) 155 Fed. 976; Spirella Co. v. Nubone Co. (C. 
C.) 180 Fed. 470. Neither is it worth while to spend time over the 
prior art, for this plainly contains no such combination as the patent 
shows. 

Claim 1 is perhaps drawn too broadly, and I do not find it necessary 
to pass upon its validity, but a decree may be entered sustaining the 
other claims hereinbefore quoted and finding infringement. 



STANDARD PLUNGER ELBVATOR CO. v. STOKES et al. 
(District Court, S. D. New York. May 8, 1912.) 

1. Patents (| 298*) — Suit pok Infringement— Pbkliminabt Injunction. 

In a patent suit, if there appears to be any fair question as to in- 
fringement, a preliminary injunction will not be granted. 

[Ed. Note. — For ottier cases, see Patents, Cent. Dig. § 478 ; Dec. Dig. § 
298.* 

Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Ce, 72 C. C. A. 123.] 

2. Patents (§ 298*) — Suit fob Infbingement— Pbeliminart Injunction — 

Plungeb Elevatoes. 

A preliminary Injunction against alleged infrisgement of the Larsson 
patent. No. 963,905, for a plunger hydraullc elevator, denied on the ground 
that infringement was not shown with suffieient certainty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 478 ; Dec. Dig. § 
298.*] 

In Equity. Suit by the Standard Plungçr Elevator Company 
against William E. D. Stokes, Fred A. Jones, Thure Larsson, and 
the Greeiey Square Hôtel Company. On motion for preliminary in- 
junction. Denied. 

Edwards, Sager & Wooster and Alexander T. Mason, for com- 
plainant. 

Southgate & Southgate, for défendants Jones and Larsson. 

Ulman & Dennen, for défendant Greeiey Square Hôtel Co. 

MAYER, District Judge. This is an application for a preliminary 
injunction to enjoin the défendants from infringing claims 1, 2, 
and 3 of United States letters patent numbered 963,905, dated july 

"For otber cases see same topic & § humbbr lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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12, 1910, gfanted in the name of the dtefendant Larsson, and covering 
a "plunger hydraulic elevator." The same parties were befoïe the 
court on a motion for a preliminary injunction relating to patent 
No. 899,224, and in that case a preliminary injunction was granted 
by Judge Ward. 

The défenses in the présent case are, in substance, the same as 
those passed upon in the case before Judge Ward, with the exception 
that the défendants urge that the structure they proposed to install in 
the hôtel of the Greeley Square Hôtel Company does not infringe 
the patent now in suit. It is unnecessary to discuss at length the 
légal efïect of the agreement of September 13, 1902 (Exhibit C), for 
that agreement has been construed by Judge Ward, and with his 
construction I agrée. 

It is claimed, however, that, although Larsson was in the employ 
of the complainant corporation when the patent in suit was applied for 
on August 1, 1904, yet that he made the invention prior to his em- 
ployment by the complainant, and therefore that the complainant is 
not entitled to the benefit of the provisions of the agreement of 
September 13, 1902, in respect thereof. This contention is not sus- 
tained either by the intent of the parties as gathered from the in- 
strument or by the particular language employed. The agreement 
provides that Larsson grants to the complainant company the ex- 
clusive license to use "ail othér future patents and inventions de- 
vised or acquired by him with relation to elevators and their appli- 
ances." What was manifestly in the minds of the parties as borne 
out by their contemplated relations was that the complainant com- 
pany should hâve the exclusive right to use ail inventions devised or 
acquired by Larsson during his employment and ail patents, whether 
the invention had been previously devised or was devised during the 
term of employment. From any point of view, therefore, the com- 
plainant is the exclusive licensee of the patent in suit No. 963,905. 
The défendants are estopped from questioning the validity of the 
patent; but, so far as the question of infringement is concerned, the 
défendants are in the same position as any third party, and they are 
entitled to a considération of what the patent covers, and to assert 
that their structure is not tributary to the patent in suit. 

[1] If, therefore, there appears to be any fair question as to in- 
fringement, it is the practice in this circuit to refuse preliminary in- 
junction. Reed Mfg. Co. v. Smith & Winchester Co. et al, 107 Fed. 
719-720, 46 C. C. A. 601. 

[2] The important question, therefore, is whether the structure 
complained of is an infringement. The patent relates to an improve- 
ment in the "plunger hydraulic elevator." This type of elevator 
consists, in substance, of a cylinder sunk into the ground a distance 
equal to thg rise of the elevator, and into this cylinder is fitted a 
plunger of smaller diameter, usually made hollow. The stuffing box 
on the top of the cylinder contains a séries of leather or rubber pack- 
ings which fît tightly to the plunger. The plunger slides up and down 
through the stuffing box, which thus forms a liquid seal, preventing 
the escape of water between the stuffing box and the plunger. The 
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car or platform is arranged on top of the plunger. When water 
under pressure is let into the cylinder, the plunger is forced upwardi 
to Hft the "car, while, on the other hand, when water is let out of the 
cylinder, the plunger lowers in the cylinder, allowing the car to come 
d'own. The patent in suit covers a simple, but highly valuable, safety 
appliance. It is necessary to provide a guiding means at the end 
of the plunger called a plunger guide, so that, in case of accident, 
such as failure to shut the water ofï while the car is going up, the 
plunger will be forced out of the working cylinder. If the plunger 
guidte is résilient so that it will pass through the stuffing box of the 
cylinder, the plunger is liable to pass out of the cylinder at considéra- 
ble speed, and then drop back on top of the stuffing box or to its 
side, and cause a serious accident. On the other hand, if the plunger 
guide cannot pass through the stuffing box, it will tear off the stuffing 
box, thus breaking the cylinder, or tear ofï the plunger guide, which 
will drop back in the bottom of the cylinder, and be removable there- 
from only at considérable expense and trouble. Unless removed, the 
car could not go to the bottom of its run. The device of the patent in 
suit provides the guiding means and also the safety factor protect- 
ing the cylinder by the expédient of a connection between the guiding 
means and the end of the plunger, which shall be so constructed as 
to allow the water to flow through the stuffing box when the car 
exceeds its normal upward travel. In such event, the reduced area 
of the connection permits the water to flow through the top of the 
stuffing box without injuring any of the parts of the apparatus, and 
thereupon the plunger is relieved from the pressure tending to send 
it upward, and the car will stop without damaging any of the ap- 
paratus. It bas been the practice since almost the beginning of the 
art to put rigid guides on the bottom end of the plunger to keep it 
from swaying. This was accomplished in the so-called Higgins pat- 
ent, No. 181,263, dated August 22, 1876. 

It is also claimed that it was old to relieve the water pressure, but 
it is insisted that in the old construction there was no guide at the 
lower end of the plunger, and therefore that without such guide on a 
long run elevator the plunger will vibrate to such an extent as to 
render the opération dangerous. 

It is also claimed that there were installed in the An.sonia Hôtel 
prior to September, 1902, under Larsson patent No. 781,435, devices 
having flexible guides, but not having pressure relieving means 
whej-eby, when the working part of the plunger exceeds its normal 
upward travel, the pressure will be relieved without allowing the 
plunger to escape from the control of the guiding mechanism. In 
the exhibits referred to by the défendant (Larsson Exhibits 2 and 3) 
rigidl guides and channels are shown, but those channels cannot be- 
come operative until the guides hâve been torn oflf by the stuffing box 
or the stuffing box damaged by the guides. In thé construction 
shown in Larsson Exhibit No. 4, there are evidently no means for 
relieving pressure before the guides strike the stuffing box. 

The complainant urges that the défendants hâve not pointed out 
any construction where there has been a combination of a guide for 
196 F.— 4 
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preventing the vibration of the plunger and a reduced connection for 
relieving the pressure before the guides strike the stuffing box. The 
construction of the défendants which is hère attacked hâs the guides 
and the means for relieving the water pressure before the guides 
strike the stuffing box, but défendants claim that their construction 
does not respond to the terms of claim 1, 2, and 3 of the patent of 
the plaintiff. Thèse claims are as follows: 

"1. The combination wlth a cylinder, plunger and stuffing box of a hydraulic 
elevator, of a guldlng means connected to the lower end of the plunger and 
arranged to engage the stuffing box, the connection between the guiding 
means and end of the plunger being constructed to allow the water to escape 
through the stuffing box when the plunger exceeds Its normal travel. 

"2. The combination wlth a cylinder, plunger and stuffing box of a hydraulic 
elevator, of a guiding means for the lower end of the plunger, and a reduced 
connection between said guiding means and the end of the plunger, whereby 
water is allowed to escape through the stuffing box. 

"3. The combination with a cylinder, plunger and stuffing box of a hy- 
draulic elevator, of a guiding means for the lower end of the plunger, the 
lower end of the plunger havlng a reduced connection to the guiding means." 

Examihïng défendants', structure as illustrated in Larsson Exhibit 
No. 5 and described in the affidavits, it appears that that structure 
consists of an ordinary cylinder plunger and stuffing box. The 
plurjger slides up and down the stuffing box, and on the bottom of 
the plunger are arranged four guiding wings. Eight holes are bored 
through the plunger, and, if the plunger exceeds its normal run, thèse 
holes will run above the stuffing box, and the pressure inside of the 
cylinder will be relieved by water flowing out of thèse holes in the 
plunger. The guides are not constructed to go up to or engage 
the stuffing box. When the water pressure in the cylinder is re- 
leased, the guides are several feet below the stuffing box, and the 
escape of water does not take place through the stuffing box, but 
through the holes in the plunger. The plunger is made of the 
same smooth diameter its entire length, and the seal between the 
plunger and the stuffing box is never broken. 

The défendants claim that thèse relief holes in the plunger are an 
old and ordinary feature which bas been used for inany years by 
Robert Wetherill & Co., Incorporated, the employers of the défend- 
ants Jones and Larsson. 

Comparing, therefore, the defendant's structiire with the claims, 
it is apparent that the guiding means are not "arranged to engage 
the stuffing box," and that there is no connection between the guid- 
ing means and the plunger constructed so as to allow the water to 
escape through the stuffing box. Further, the reduced connection 
specified in claims 2 and 3 is not to be found in the défendants' 
structure. There is a good deal of discussion as to how broad the 
patent is, and as to the limitations in the claims. It may be hère 
remarked that the complainant does not contend for a broad constn;c- 
tion of its patent such as would include the devices in elevàtors in- 
stalled in the Ansonia Hôtel, but, on the contrary, states that the 
Ansonia devices do not disclose the invention of the patent in suit. 
This brings us, then, to the limitations. 

It is true that the de ice shown in Larsson Exhibit No. S performs 
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the same functions as the corresponding parts of figures 5 and 6 of 
the patent in suit. Of course, it is elementary that the same func- 
tions may be performed and the same resuit attained, but without 
infringement. The complainant urges that the défendants' device re- 
sponds literally to the claims in suit, and that those claims need not 
be expanded or modified in any degree. It seems to me, however. 
that there is a substantial controversy hère, and that it cannot be said 
with reasonable certainty that the complainant must succeed at 
final hearing. I am inclined to think that the fundamental thought 
of claim 1 is the arrangement to engage the stuffing box and the con- 
nection to allow the water to escape through the stuffing box. The 
fundamental thought of invention sought to be secured by claim No. 
2 is the reduced connection between the guiding means and the end 
of the plunger, whereby the water is allowed to escape through the 
stuffing box, and in claim No. 3 the reduced connection from the 
lower end of the plunger to the guiding means. The complainant 
says that thèse contentions are mère quibbles, and ignore the spécifi- 
cation of the patent in suit, which shows clearly that it is only under 
abnormal conditions that the guiding means of claim 1 will "engage 
the stuffing box," and that, on the other hand, there is no doubt that 
défendants' guiding means will engage the stuffing box in the event 
of an abnormal run of the elevator. 

I am inclined to think, however, as above stated, that what the 
inventor had in mind in claim 1 was to accomplish the resuit by the 
engagement with the stuffing box therein described, while in the 
défendants' structure it is not expected that the stuffing box will 
be engaged except in some extraordinary situation. So, too, I think 
the inventive thought described in claims Nos. 2 and 3 was the re- 
duced connection which obviously is not employed in the défendants' 
structure. 

The complainant urges, however, that, in any event, the défendants 
come within the authority of Time Telegraph Co. v. Himmer & 
Carey (C. C.) 19 Fed. 322, and similar cases, but I am of the opin- 
ion that they hâve not shown facts sufficient to sustain satisfactorily 
the burden in this regard upon this application. Certain of the 
features employed in défendants' structure are concededly old, and, 
within well-known restrictions, the défendant Larsson had the right, 
after his contract had expired, to use his inventive genius in any di- 
rection or manner which did not conflict with the licenses granted to 
and the contractual relations engaged in with the complainant Com- 
pany. 

Whatever may be the resuit on final hearing, the complainant's 
case on this application for preliminary injunction is not complète to 
the point of reasonable certainty, for it is by no means clear that 
the défendants' structure infringes, and admittedly there has not 
been a prior adjudication or a complète récognition by acquiescence. 

The motion for preliminary injunction is denied. 



52 196 FEDEEAL EBPORTÉÔ ' 

' AUTO SPRING REPAIRER CO. v. GRINBERG et al, 
(Circuit Court, S. D. New York. January 6, 1912.) 

1. Patents (§ 129*) — Suit foe Infringement— Défenses— Estoppei. 

A llcense given by the owner of a patent to defendauts, on a sale to 
them of a job lot of parts used In niaklng the patented article, to finish 
up such parts into completed articles and market the sauie, does not es- 
top défendants from contesting the validity of the patent, vvhen sued for 
Infrlngement by maklng the patented article as a whole after the parts 
sold had ail been used. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. g§ lS2i,4-186; Dec. 
Dig. § 129.*] 

2. Patents (| 328*) — Invention— Auiq Speing Rbpaiber. 

The Petze patent. No. 899,^68; for au auto spring repairer for emer- 
gency use, in view of the prior art, Is void for lâck of Invention. 

3. Patents (§ 265*) — Suits fob Infbingembnt— Right of Assignée to Sue 

FOE Priob Infeingements. 

An assignment of a patent in the usual form does not convey to the 
assignée the rlght to recover damages for prior Infringements. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 407-409; Dec. 
Dig. § 265.*] 

In Equity. Suit by the Auto Spring Repairer Company against 
David Grinberg and Adolph Morris, sued as the Manhattan Storage 
Company, and Adolph Morris, doing business as the Manhattan Stor- 
age Company. On final hearing. Decree for défendants. 

See, also, 175 Fed. 799. 

Charles S. Champion, for complainant. 

Sidney S. Meyers (Walter H. Pumphrey, of counsel), for défend- 
ants. 

HAZEL, District Judge. This is an infringement suit relating to 
patent No; 899,468, granted September 22, 1908, to William R. Petze, 
for improvements in spring repairers, and by him assigned to com- 
plainant. T?he principal object of the patentée was to provide a de- 
vice which could be readily applied to the springs of motor cars to 
reinforce them so as to permit the car to continue its journey after a 
spring had been fractured or broken. The device in suit specifically 
consists of a bow-shaped tie-piece which is shorter than the spring 
and which can be connected to a break, either at the end or in the cen- 
ter; together with the means for fastening the same to the spring 
adjacent to the break. The novel feature of the patent, as claimed by 
the complainant, consists in providing means at one or both ends of 
the spring repairer for attaching one end of the tie-piece to the motor 
car or vehicle as a substitute for the broken spring. 

The défenses are: (1) That the assignment of the patent to the 
complainant by the patentée does not confer the right to sue and re- 
cover damages for infringements prior to its date.; (2) that the patent 
is invalid; and (3) noninfringement. 

[1] The complainant proceeds broadly upon the theory that a li- 
cense was given by complainant's predecessor permitting the using up 

•for other cases see same topic & i nvmseu in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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of parts of incompleted structures that hadi previously been sold to 
the défendants ; and that the défendants, who subsequently caused to 
be made a number of arches, were concluded to deny the invalidity 
of the patent. The license is in the nature of a mémorandum of ac- 
knowledgment of the payment of the sum of $15 "for job lot of parts 
appertaining- to what is known as the 'Auto Spring Repairer,' " and 
permission is therein granted the Manhattan Storage Company to fin- 
ish up such parts into complète repairers with leave "to market same." 
The défendants contend that this was not a license or right to manu- 
facture; that the transaction was simply one of sale of the job lot 
parts ; . that the doctrine of estoppel is inapplicable, and the défense 
of invalidity of the patent may properly be interposed. 

On motion for preliminary injunction, and later, on motion to amend 
the answer and dismiss the injunction, it was held, on practically the 
same showing as hère, that the mémorandum of delivery constituted 
an implied license to make the tie-pieces and fastening means so as 
to use up the différent parts that had been sold ; and I am of a 
similar opinion, save that I think the license was without force after 
the job lot parts were used and sold by the défendants. The permis- 
sive right to make parts of an incompleted structure does not convey 
the right to make the article as a whole. Judge Hana enjoined the 
défendants f rom making and selling the devices excepting such as con- 
tained some part, or parts, which were sold and delivered by complain- 
ant's predecessor on February 13, 1909, and he held the intention of 
the parties to hâve been that the right to construct new arches — 
the main part of the device — as well as the minor parts, was given 
by the license. Auto Spring Repairer Company v. Grinberg (C. C.) 
175 Fed. 799. Such, I think, was the intention of the parties as shown 
by the évidence. Viewing it in this light, the défendants were not 
estopped from contesting the validity of the patent as to any spring 
repairers that were made and sold by them after they disposed of the 
job lot. H. Tibbe & Son Mfg. Co. v. Heineken (C. C.) 37 Fed. 686; 
Dueber Watch-Case Mfg. Co. et al. v. Robbins et al., 75 Fed. 17, 21 
C. C. A. 198; Rose v. Kirsh, 77 Fed. 469, 23 C. C. A. 246; Wooster 
V. Singer Mfg. Co., Fed. Cas. No. 18,039a. 

[2] Concededly the prior patent to Power, No. 902,250, dated Oc- 
tober 27, 1908, and of generic origin, was for an emergency repair 
device which was constructed of métal and could be applied to the 
broken spring of a motor car. It was incapable, however, of reinforc- 
ing a spring fractured at either end, since it possessed no means for 
fastening the tie-piece to the body of the car. The Petze patent in 
suit, as already mentioned, was designed to provide means for Con- 
necting the arch to a broken spring at either of its ends ; such means 
simply consisting of putting an eye in the end of the arch so as to 
conuect thereto the clips, bolts, nuts, and spring. Was this a patent- 
able accomplishment ? Was anything new and useful produced which 
had no prior existence or which an ordinarily skilled mechanic could 
not hâve produced? In view of what is shown in the Power patent 
and in the patents to Lavers and Fader, I do not think that it involves 
invention to provide spécifie means to enable fastening the device on 
any part of the broken spring. This was an improvement over the 
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JPower structure whicH would naturally suggest îtself to the skilled 
in the,art, The tie-piece or arch was old, and the clamping means 
were such as werc, commonly used to fasten together pièces of métal 
in substantially the same way as that described in the spécification. 

As to infringement, the testimony is not entirely satisfactory, though 
it would seem to indicate that during the existence of the license a 
large number of additional arches was manufactured by the défendants 
— a larger number than was required to use up the plates and bolts. 
The witness Petze testified, and he was corroborated with apparent re- 
luctance by complainant's witness Cluff, that approximately 100 com- 
pleted sets of spring repairers were sold to the défendants by the part- 
nership, and that each set comprised an arch, 4 plates, 4 bolts, 4 nuts, 
and 1 containing bag ; while the witness Gomprecht, défendants' man- 
ager, swears that the incomplète sets far exceeded the completed sets. 

[3] Irrespective, however, of whether the complainant has main- 
tained the burden of proof on the subject of infringement, there is 
another. .défense which is fatal to complainant's right of recovery, and 
that is that no right to sue and recover damages for the infringement 
was, conferred by the assignment of the patent to compla,inant. Said 
assignment is in the usual form and dbes not in terms giye the com- 
plainant corporation the right to sue and recover damages for in- 
fringemertt prior to its date, September 17, 1909. The purchase of the 
job Içt was .from the Auto Spring Repairer Company, a partnership 
and iicensee under the patent in suit; rand Petze, the patentée, did not 
assign the patent until nearly a.year after the sale of the so-called 
job Jot. It has many times been judicially diecided that a mère assign- 
ment of ^patent does not transf er a right of action for patent infringe- 
ment, Walker on Patents (4th Ëd.) § 277. Assuming that Petze re- 
tained the right to sue for infringement of his patent, the wording of 
the assignment does not entitle tlie assignée to reçpver damages for 
infringement before its date, or for infringement during the time the 
partnership was a Iicensee. Leadam v. Ringgold (C. C.) 140 Fed. 6U ; 
Moore v. Marsh, 7 Wall. SIS, 19 L. Ed. 37; Kaolatype Co. v. Hoke 
(C. C.) 30 Fed. 444; Sup. Drill Co. v. Ney Mfg. Co. (C. C.) 98 Fedi. 
734. 

The bill çiust be dismissed, with costs. 



RAUHB V. JUSTI et al. 

(District Court, E. D. Pennsylvanla. Aprll 24, 1912.) 

No. 763. 

1. COUBT8 (S. 290*) — Suit rOB iNrBINQEMBNT— JURISDICTION. 

A suit for Infringement of patents is withln the jurisdictlon of a Dis- 
trict Court of the United States undër Judicial Code (Aet March 3, 1911, 
& 231vî 24m, 36 Stat 1092 [U. S. Comp. St. Supp. 1911, p. 136]), as ona 
arlsing under the patent laws, although the bill allèges a license to th& 
défendant for the purpose of showlng acquiescence in the patents, wher.<» 

•For tftbar'èMMieè ««ine toplo & { intims U Dec. A Am. Digi. 1907 1<> datè.i & Rep'r Index*» 



RAUHB V. JU8TI 55 

It also shows that the llcense has explred, and bases no right of action 
thereon. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 832; Dec. Dig. 
{ 290.* 

Jurisdiction of fédéral courts In sults relating to patents, see note to 
Bailey v. Mosher, 11 O. C. A. 313.] 
H. Patents (§ 328*) — ^Invention— Artificial Teeth. 

ïhe Rauhe patents, No. 801,911 and No. 821,192, for improvements In 
sets of artifieial teeth, are not void on their face for lack of novelty and 
Invention. 

In Equity. Suit by Cari Rauhe against Henry D. Justi and Henry 
M. Justi. On demurrer to bill. Overruled. 

Frank V. Briesen and Henry P. Brown, for complainant 
E. Hayward Fairbanks, for défendants. 

WITMER, District Judge. [1] The bill in equity sets up letters 
patent No. 801,911 and No. 821,192, for improvement in sets of arti- 
fieial teeth, and charges the défendants with infringement, and pray- 
ing for an injunction, decree for profits, and damages. The bill re- 
fers to a license showing that the défendants had formerly acquiesced 
in the rights claimed by the complainant under the patents. It fur- 
thermore avers that the défendants without license or allowance, and 
against the will of the complainant's rights, well knowing the same, 
unlawfuUy and wrongfully did make, construct, use, and vend to oth- 
ers to be used the inventions of said letters patent, and are threaten- 
ing to continue so to do. 

The allégations of the bill must be accepted as verity, the case be- 
ing presented on demurrer. The license is not now in force, and it 
will be noticed that the complainant does not rest his right of re- 
covery on the same. It is only incidentally mentioned showing for- 
mer récognition of complainant's rights secured to him under the pat- 
ents. The controversy, as appears by the bill, is not regarding such 
former license or contract, as distinguished from St. Paul Plow 
Works V. Startling, 140 U. S. 184, 11 Sup. Ct. 803, 35 L. Ed. 404, 
and other cases cited by défendants. The cause of action or ground 
of relief is the infringement of the patents. It arises, not out of 
contract, but under the patent laws, and is therefore properly cogniza- 
ble by the District Court of the United States under the provision of 
the several acts of Congress pertaining thereto. The right to use 
the invention, whether by license from complainant, invalidity of the 
patents, and infringement, are usually matters of défense, and may 
be pleaded in answering the complainant. 

[2] Nor does it appear that the want of novelty and invention of 
the device patented is so palpable that it is impossible that évidence of 
any kind could show the fact to be otherwise. The patented article 
seems to be in demand, and an opportunity of proof should be af- 
forded to support and justify the action of the Patent Office. Amer- 
ican Fibre Co. v. Buckskin-Fibre Co., 72 Fed. 508, 18 C. C. A. 662 ; 
Krick V. Jansen (C. C.) 52 Fed. 823 ; Victor Co. v. Hawthorne Co., 
178 Fed. 455, 101 C. C. A. 439. 

. *For other cases aoe Bame topic & { numbbb in Dec. & Am. Disa. 1907 to date, & Reii'T Indexes 
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The bill is entirely sufficient to put the défendants upon their an- 
swer, and the rights of the parties will be properly and adequately 
adjusted in the further proceedings of the case. 

The demurrer is overruled, and the défendant is required to answer 
withiii 20 days. 



NORTH STAR LUMBER CO. v. JOHNSON et al. 

(District Court, D. Oregon. Aprll 15, 1912.) 

No. 3,719. 

1. QUIETING TiTLE (§ 4*) ^ACTIONS— SUIT IN EQTJITY. 

An action at law under L. O. L. Or. § 325, authorizlng an action to 
recover real property agalnst the person in the aetual possession or 
agaiust the person acting as the owner thereof when the property is not 
in the aetual possession of any one, takes the place of the action of 
ejectment, and an action may be brought agalnst a person acting as the 
ownèr where the property is not in the aetual possession of any one, 
but where a bill to quiet title alleged that the land in controversy was 
vacant, and there was nothing to show that it had ever been improved or 
cultlvated by défendant, or that he had exercised any control over it. a 
court of equity had jurisdiction to détermine adverse claims, as de- 
fendant was not acting as the owner within the statute. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dlg. §§ 5-13 ; Dec. 
Dig. § 4.*] 

2. GouBTs (§ .509*)— Fedekal Coubts— Jubisdiction. 

A fédéral court, though wlthout jurisdiction, at the suit of a party to 
annul a judgment of a state court for error or irregularity appeariug on 
the face of the record, has Jurisdiction to entertain a bill to quiet title 
to real property or remove a cloud therefrom where the requlsite diversity 
of citizenshlp exists, and in such a suit the court may inquire into the 
jurisdiction of a state court to render a judgment relied on by one claim- 
ing under it. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1364-1371 ; Dec. 
Dig. I 509.* 

Diverse citizenshlp as a ground of fédéral jurisdiction, see notes to 
Shipp v. Williams, 10 C. O. A. 249; Mason v. Dullagham, 27 C. C. A. 
298.] 

3. Courts (§ 371*) — Fedebai, Coubis— Jubisdiction— Rights Under State 

Statuies. 

The right eonferred by L. O. L. Or. § 516, authorizing any person claim- 
Ing an Interest in real estate not lu the aetual possession of another to 
sue another who claims an interest therein to détermine conflicting 
claims, may be asserted and enforeed In the fédéral court where there 
exists the requislte diversity of citizenshlp, or some other ground of 
équitable jurisdiction, and where It Is alleged and proved that both par- 
ties are out of possession. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. § 371.*] 

4. Judgment (§ 17*) — Peocess to Sustain— Jueisdiction or Nonresident 

Défendant— Service of Summons. 

A state court in Oregon does not acquire jurisdiction over a nonresi- 
dent défendant whose property has been seized under a wit of attach- 
nient issued in the action, unless summons is served on him in persoa 
or by publication, and a judgment wlthout such service is void. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 46-50, 52 ; Dec. 
Dig. § 17.*] 

•For otber cases see «ame tapie & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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5. Process (î 96*) — Service by Publication— Conditions Précèdent. 

The affldavit required by L. 0. L. Or. § 56, authorlzing an order for 
service of summons by publication on enumerated facts being made to 
appear by affldavit, is an essential requisite to a valid order for pub- 
lication of suinnions, and no order can be made unless the requisite facts 
are made to appear by affldavit to the satisfaction of the court. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §§ 108-120; Dec. 
Dig. § 96.*] 

6. Pkocess (§ 96*) — Service by Publication— Conditions Précèdent. 

An affldavit made in a slster state before a notary public thereof, but 
not authentlcated as required by B. & C. Comp. Or. § 819, provlding that 
an affldavit talven In another state niust be certified by a commlssiouer 
appolnted by the Governor to take affidavlts In such state, or by a court 
havlng a seal and clerk, before It can be used, is a nulllty, and Is not 
the affldavit prescribed by L. O. L. § 56, for an order for publication of 
summons. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 108-120; Dec. 
Dlg. § 96.*] 

7. JUDGMENT (§ 497*) — VALIDITY— COLLATERAL AtTACK. 

Where a court was proceeding agalnst one not within Its territorial 
jurlsdlctlon on a service of summons by publication, and the record 
showed that an essential step to such service was ouiltted, the presunip- 
tion that proper service vras made because of the récital in the .l'udgment 
that défendant was duly served wlth summons would not be indulged in 
as agalnst a collatéral attack. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 937, 938 ; Dec. 
Dig. § 497.*] 

In Equity. Suit by the North Star Lumber Company against John 
W. Johnson and others. Decree for plaintiff. 

Jarnes N. Davis and Veazie & Veazie, ail of Portland, Or., for 
plaintifï. 

Morgan & Brewer, of Hoquiam, Wash., for défendants. 

BE AN, District Judge. This is a suit to quiet title to certain real 
property in this state which, it is alleged in the bill and admitted by 
the answer, is vacant unoccupied land, and not in the possession of 
either party to the suit, or any other person. Both parties deraign 
title through Aaron Johnson, the plaintiff, by deed from Aaron John- 
son to Andrew Johnson dated May 21, 1904, and recorded June 7th 
of the same year, deed from Andrew to Aaron of date April 8, 1907, 
and recorded the 24th of the same month, a deed from Aaron to plain- 
tiff of date February 21, 1907, and recorded April 24th. The de- 
fendant claims through a sheriff's deed, made in pursuance of a sale 
under an exécution is,sued on a judgment recovered in the state court 
by the défendant against Aaron Johnson, a nonresident of the state, 
in an action at law commenced on April 1, 1907, and the attachment 
of the property in guit on that date as the property of Aaron, and 
the subséquent service of summons upon him by publication. The 
défendant by cross-bill affirms the validity of the judgment, sale there- 
under, and the sheriff's deed. and asks to bave his title quieted. It 
thus appears that the plaintiff is the owner of the property in con- 
troversy, unless the défendant acquired title through the sheriff's deed. 
The plaintiff insists that the judgment under which the défendant 

•Fdr otber cases see same topic & S numbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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claims is void and of no effect because (1) the défendant therein, 
Aaron Johnson, had no title or interest in the property attempted to 
be seized under the attachment at the time of the levjr but that the 
title was then in Andrew Johnson; (2) that jurisdiction of Aaron 
Johnson in the action brought against him by the défendant in the 
State court was never acquired because the affidavit for an order for 
the publication of summons in such action was of no eflfect, since it 
was made outside of the state, and not before any officer or person 
authorized by the law to take the same. The défendant challenges 
the jurisdiction of the court to détermine any of thèse questions be- 
cause (1) the plaintiff has a plain, speedy, and adéquate remedy at 
law by an action in ejectment; and (2) that the fédéral court will 
not assume jurisdiction to déclare a judgment or decree of a state 
court void for error or irregularity appearing on its face. 

[1] First. At common law an action in ejectment could be brought 
only against some person in the actual possession of the property, but 
under the Oregon statutes (section 325, Lord's Ore. Laws) an action 
to recover real property, which takes the place in this state of an 
action of ejectment, may be brought against a person acting as the 
owner thereof where the property is not in the actual possession of any 
one. It is averred in the bill, admitted in the answer, and conceded 
at the hearing that the land in controversy is vacant, and there is no 
évidence or claim that it has ever been improved or cultivated by the 
défendant or that he has exercised any control over it, and therefore 
he was not acting as the owner within the meaning of the section 
referred to, and a suit to détermine an adverse claim could be main- 
tained in a court of equity tinder the Oregon statute. McLeod v. 
Lloyd, 43 Or. 260, 71 Pac. 795, 74 Pac. 491. 

[2] Second. It may be conceded that a fédéral court has not juris- 
diction at the suit of a party to vacate or annul a judgment or decree 
of a state court for error or irregularity appearing on the face of 
the record. Nat. Surety Co. v. State Bànk," 120 Fed. 593, 56 C. C. 
A. 657, 61 L. R. A. 394. But it has jurisdiction to entertain a bill 
to quiet title to real property or remove a cloud theref rom where 
the requisite diversity of citizenship exists. This has been from time 
immémorial one of the well-kflown functions of a court of equity 
where the remedy at law was inadéquate, and in such a suit the court 
may inqutre into the jurisdiction of a state court to render a judg- 
ment or decree which is relied upon and brought before the court by 
a party claiming the benefit thereof. HoUand v. Challen, 110 U. S. 
15, 3 Sup. Ct. 495, 28 L. Ed. 52; Sharon v. Tucker, 144 U. S. 533, 
12 Sup. Ct. 720, 36 L. Ed. 532; American Ass'n v. Williams, 166 
Fed. 17, 93 C. C. A. 1; Bigelow v. Chatterton, SI Fed. 614, 2 C. C. 
A. 402; Sanders v. Devereux, 60 Fed. .311, 8 C. C. A. 629; William- 
son V. Berry„8 How. 495-540, 12 L. Ed. 1170. 

[3 ] The statutes of Oregon authorize any person claiming an in- 
terest in real estate not in the actual possession of ânother to main- 
tain a suit against another who claims an interest or estate therein 
adverse to him for the purpose of determining such confiicting or ad- 
verse claim. Section 516, Lord's Ore. Laws. And this right may bé 
asserted and enforced in the fédéral court where there exists the req- 
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uisite diversity of citizenship or some other ground of équitable ju- 
risdiction, and where it is alleged and proved that both parties are 
out of possession. Holland v. Challen, supra; Whitehead v. Shat- 
tuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873; Wehrman v. 
Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed. 167. 

[4] Coming then to the merits, and passing the question as to the 
validity of the attachment in the action under which the défendant 
claims and assuming that it was sufficient to authorize the court to 
proceed in the action, it did not confer jurisdiction to render any 
judgment which could be enforced against the attached property. The 
attachment was merely auxiliary to the main action, and liad nothing 
to do with the merits of the case or the jurisdiction of the court to 
try and détermine it. By the ruling in Pennoyer v. Neff, 95 U. S. 
714, 24 L. Ed. 565, proceeding in an action against a nonresident is 
ineffectuai unless some property of the défendant is brought within 
the control of the court and subject to its disposition by writ of at- 
tachment, but the right in Oregon to adjudicate thereon is acquired 
not by the attachment and publication thereof, as was the case in 
Cooper V. Reynolds, 10 Wall. 308, 19 L. Ed. 931, but by the service 
of summons upon the défendant either in person or by publication. 
It is the service of the summons, and not the seizing of his property, 
that gives the court jurisdiction to establish by its judgment a de- 
mand against a nonresident, and to subject his property, brought with- 
in its control by attachment, to the payment of such demands. Bank 
of Colfax V. Richardson, 34 Or. 518, 54 Pac. 359, 75 Am. St. Rep. 
664. 

[5] It appears from the record that the défendant in the case of 
Johnson v. Johnson was a nonresident of the state. Service of sum- 
mons was attempted to be made upon him by publication. Publica- 
tion under the Oregon statute can be legally had only by an order 
of the court or judge thereof. No such order can be made unless 
the requisite f acts are made to appear to the satisfaction of the court 
or judge by afïidavit. Section 56, Lord's Ore. Laws. The affidavit 
is therefore an essential requisite to a valid order for a publication 
of summons. Without it there is no foundation upon which to base 
such an order. There is nothing upon which the court is authorized 
to act. In short, there is no jurisdiction to act at ail. Galpin v. Page, 
18 Wall. 350-359-372, 21 L. Ed. 959; Cohen v. Portland Lodge B. 
P. O. E., 152 Fed. 357, 81 C. C. A. 483; Johnson v. Muier, 144 Cal. 
786, 78- Pac. 240. 

[6] Now the affidavit upon which the publication is alleged to hâve 
been founded in this case was made in the state of Washington be- 
fore a notary public of that state, and was not otherwise authenti- 
cated. The statute of Oregon then in force (section 819, B. & C. An. 
Eaws) required that an affidavit taken in another state before it can 
be used hère must be certiiied by a commissioner appointed by the 
Governor to take affidavits and dépositions in such state, or by a court 
having a seal and clerk. The affidavit in question was not so authen- 
ticated. It was therefore a nullity, and the order of publication based 
thereon was ineffectuai for any purpose. Fawcett v. Chicago R. Co., 
113 Tenn. 246, 81 S. W. 839; Seuil v. Alter, 16 N. J. Law, 147; 
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Murdbck V. Hillyer, 45 Mo. App. 292; Brunswick Hardware Co. v. 
Bingham, 1G7 Ga. 270, 33 S. E. 56. 

[7] It is claimed, however, by the défendant that this is a col- 
latéral attack upon the judgment, and, since it recites- that it appears 
to the satisfaction of the court that the défendant was "duly served 
with summons," it will be presumed in this proceeding that proper 
service Was in fact made although net shown by the record, but no 
such presumption will be indulged in where, as hère, the court was 
proceeding against a party not within its territorial jurisdiction upon 
a service by publication, and the record discloses that an essential step 
necessary to such service was entirely omitted. Galpin v. Page, su- 
pra. 

I conclude, therefore, that the judgment under which the défend- 
ant claims is void, and that the plaintiff is entitled to a decree as 
prayed for. 



nichoijAS transit co. v. piïtsburgii s. s. co. 

(District Court, W. D. New Yoriv. April 20, 1912.) 

1. CoLusioN (§ 41*) — Sheerinq or Vesset>— Bukden of Proof. 

A veesel which sheers from her proper course without apparent cause, 
and cornes into collision wlth a meeting vessel, is presumptively in fault, 
and has the burden of proof to exonerate herself. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 41; Dec. Dig. 
§ 41.*] 

2. Collision (§ 42*) — Vessels Meeting— Caee in Navigation. 

A steamer passing up with a tow on a hawser keld not in fault for 
enterlng the St. Clair Ship Canal, which is 294 feet widè and less than 
1% miles long, although another vessel had entered it coming down and 
a dredge occupied 75 feet of the east side, the weather conditions not lift- 
ing suçh as to apparently render such action dangerous. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 42; Dec. Dig. 
§ 42.*] 

3. Collision (§ 42*) — Steamers Meeting in Ship Canal— Sheering of Ves- 

sel. 

A collision in the St. Clair Ship Canal between the steamer Glldden 
passing down and the barge Magna in tow of the steamer Empire City 
passing up heUl, under the évidence, due solely to the sheering of the 
Glldden without any fault on the part of either of the other vessels, 
which rendered them liable for her injury. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 42; Dec. Dig. 
i 42.* 

Collision wlth or between towlng vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

In Admiralty^ Suit by the Nicholas Transit Company, as owner of 
the steamer John N. Glidden, against the Pittsburgh Steamship Com- 
pany, as owner of the steamer Empire City and the barge Magna. 
Decree for respondent. 

Goulder, Holding & Masten (Harvey D. Goulder and Frank S. 
Masten, of counsel), for libelant. 

Hoyt, Dustin & Kelley (Hermon A. Kelley and G. W. Cottrell, of 
counsel), for respondent. 

•For other cases eee same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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HAZEL, District Judge. On October 9, 1903, at about 9 :30 o'clock 
in the forenoon, a collision occurred in the St. Clair Ship Canal be- 
tween the steamer John N. Glidden, owned by the libelant, the 
Nicholas Transit Company, and the tow barge Magna, which was in 
tow of the steamer Empire City, both owned by the respondent, the 
Pittsburgh Steamship Company. The St. Clair Ship Canal, with a 
current of 2 or 3 miles an hour, runs in a northeasterly and south- 
westerly direction, is about 7,300 feet long, 294 feet wide, and bas on 
each side solidly constructed dikes or piers. On the day of the 
collision there was a breeze of 20 miles an hour blowing across the 
canal. A pile driver was afloat about 1,200 feet above the entrance 
to the canal, moored with her stern projecting at right angles into 
the channel for a distance of 75 feet. The steamer Empire City, 
up-bound, was without cargo. She had the Magna, also without 
cargo, in tow on a hawser of 600 feet, and proceeded through the water 
at between 7 and 8 miles an hour. By the government rules the speed 
limit for navigating the St. Clair Ship Canal is 8 miles an hour. The 
dimensions of the Empire City and barge Magna were as follows : 
The steamer, 406 feet long; beam, 48 feet; depth, 24 feet; and gross 
tonnage, 4,118; the barge, built of steel, 352 feet long; beam, 44 
feet; depth, 22 feet; with tonnage, 3,259 gross. The Glidden was 
down-bound) laden with iron ore, and her dimensions were length, 
222 feet; beam, 35 feet; tonnage, 1,322 gross. She was the first 
of the said boats to enter the canal, and proceeded at the rate of about 
5I/2 miles an hour, and, when about midway the length of the canal, 
the tow and steamer entered the opposite entrance holding up towards 
the west pier on account of the wind. Just before entering the canal, 
the tow passed the steamer W. D. Rees, down-b.ound, under a one- 
blast signal, and then, as she entered the eut, answered with an as- 
senting signal of one blast the initial signal of the Glidden. Prior 
thereto she had blown an alarm or danger signal, which was later 
repeated, to those aboard the pile driver to swing alongside the east 
pier, andi allow additional room for passing. Thèse signais were 
thoroughly understood by the Glidden, and there was no confusion 
or misapprehension therefrom. There was sufficient space for safe 
passing even though the pile driver did not swing around; still, as 
the Empire City was incumbered with tow, there was a possibility, in 
view of the wind!, that the barge would sag over and damage the 
driver. Hence the signais from the up-bound steamer to shift the 
driver around, which signais, however, were ignored by those in charge 
of the driver. The Empire City continued in her course a little to 
the windward, and, according to the proofs, passed the pile driver 
with in 10 feet. 

When the Glidden was between about 300 and 400 feet from the 
bow of the Empire City, several witnesses aboard the latter vessel, 
including the master, noticed what the Glidden frankly concèdes, 
namely, that she first veered to the westward, and then sheered or 
dropped over toward the Empire City. It was thought by the master 
of the Empire City that the Glidden had "smelled" the west bank, 
and that that was responsible for her altered course to port, which, 
in the estimation of witnesses for the respondent, approximated a 
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point. The Glidden continùêd to edge over to port, and, while her 
bow was approximately 200 f eet distant, the master of the Empire 
City, to make sure of clearing the pile driver, ported to swing a trifle 
to westwàrd; then, having accomplished his intention, he quickly 
starboarded tù avoid the Glidden whieh was still edging over, and 
checked speedi to swing thé stem of the Empire City away from a 
threatened collision. He testified that the Glidden escaped striking 
the Empire City's 'port quarter by about 25 feet ; that she then started 
to swing rapidly to port as her bow came abreast the Empire City's 
stem; that she struck the hawser about midway between the tow, 
and slidl along and struck the barge Magna's stem, with the resuit that 
the Glidden's starboard bow was crushed off from forward to aft, 
and that the towline was released on the steamer at about the time 
of collision. The évidence shows that the barge pulledl the Glidden 
up the canal, forced her stern against the west pier while her bow 
swung towards the east piér, and she sank athwartship the channel 
at about 700 feet from the lower entrance to the dike. ■ 

The principal charges of fault against the Empire City are (1) 
that her speed was improper, in that it exceeded the rate specified in 
the government rules; (2) that she did not with promptitude release 
the towline; and (3) that she did not remain outside the canal to 
avoid passing the Glidden abreast the pile driver. The principal 
charges of fault against the barge Magna are (1) that she was too 
far over to the west of the channel ; (2) that, though she had ample 
space to keep over to the westwàrd, she failed to do so. 

It is argued that the Empire City by her négligent navigation 
caused or contributed to the collision, in that she ported and swung to 
the east towards the Glidden to avoid the pile driver, a movement which 
caused the master of the Glidden, who saw that the steamers were 
passing each other periloiisly close in the vicinity of the pile driver, 
to put the Glidden's wheel hard a port, and that, when the Empire 
City starboarded, owing to her proximity and speed, she drew the 
Glidden towards her, and oflf her course. 

It is conceded on ail sides that the Glidden's sheer caused the col- 
lision, and the principal- question seems to be whether the résultant 
conséquences are attributable to the négligent maneuvering of the Em- 
pire City in her effort to avoid the pile driver, or to the fault of 
the barge in getting in the path of the Glidden. The évidence as to 
distances, the extent of the sheer, and the crowding to westwàrd of 
the barge is conflicting, and, as usual in such cases, is difficult to 
harmonize; but by a considération of the probabilities and circum- 
stances the true situation has I think been fairly ascertained. Libel- 
ant's évidence tends to show that immediately after the initial sheer 
of the Glidden she completely recovered and straightened up ; but 
that later on, when her bow was abreast the Empire City's stern, she 
came within the influence of the latter's stern suction, and, though 
every effort was made to avoid a collision with the barge by pro- 
ceeding undèr a hard port wheel and backing, she was unable to re- 
cover from the sheer because the Magna, which was "close in westerly 
and holding up to the west, but beginning to swing down, came into 
their starboard bow, and both bows swung towards the center of the 
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canal." Whether the barge was over to the westward of the mididle 
of the channel, and whether she contributed to the colHsion are ques- 
tions of which I shall speak hereafter. The évidence indicates that 
no real danger was apprehended on account of the Glidden's sheer 
until she cleared the stern of the Empire City, at least such was the 
opinion of Capt. Humble, who believed that the Glidden would 
straighten up; while Capt. Smith of the Glidden, fearing collision 
from the time his steamboat began to sheer, before the bows of the 
vessels were abreast, instructed the watchman to call on deck the men 
below. 

As I view the évidence, the speed of the tow was not excessive. 
The estimâtes of Capt. Smith and Engineer Lumby of the Glidden 
that her speed was approximately 10 miles an hour — "pretty nearly 
fuU speed" and "coming pretty fast" — are not as reliable as that of 
the witnesses on board the Empire City, who hâve testified that her 
speed did not exceed 8 miles an hour. Of course, if by proceed- 
ing more slowly she could with safety to herself hâve avoided the 
collision, it was her duty to do so; but, as she was with tow, her 
entry into the canal between the piers did not make it wholly safe 
to proceed on her lower check. According to the proof s, it was neces- 
sary to hold up the barge to keep her from sagging toward the east 
pier, and this could not hâve been done had she navigated much 
slower than the speed permitted by the government régulations. 

Nor is the contention that the Empire City crowded the Glidden 
supported by the évidence. The burden of proof is upon the libelant 
to establish the négligence of the steamer and tow. There was enough 
room for the steamers, properly navigated, to safely pass each other 
without collision. The towing steamer entered the eut to the eastward 
of the center of the canal, and continued along perhaps doser to the 
middle then she would hâve done were it not for the pile driver. 
Taking into considération that the stern of the driver projected 75 
feet into the channel, and that there was a distance of 10 feet be- 
tween the Empire City and the end of the driver and her beam, the 
Glidden still had fully 161 feet, more than half the entire width of 
the canal, in which to navigate and effectuate safe passing. There 
is no satisfactory évidence to show that the Empire City at any time 
navigated to the westward of the middle of the channel. Accord- 
ing to Benham, master of the steamer Rees, a disinterested witness, 
no part of her went to westward of the middle of the channel, al- 
though he said that she "was just about the center of the canal for 
most of the distance." The testimony of the master of the Empire 
City and her crew in relation to her course is that she was just 
a trifle to the eastward of the center of the canal. Dwyer, foreman 
of the pile driver, however, testified that the Empire City passed the 
pile driver 20 or 25 feet away, but in his written statement to proc- 
tors for respondent, made a short time after the collision, he stated 
that the distance was about 10 feet. The towing steamer scarcely 
could hâve passed at her speed doser than 10 feet to the pile driver 
with reasonable safety to herself. But even assuming that, when the 
bows of the passing steamers came abreast, the suction of the more 
powerfui steamer augmented the Glidden's sheer, I am still unable 
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to find any fault due to improper navigation by the Empire City. 
She did nothing ont of the ordinary to cause the descending steamer 
to drop out of her course, and, as already stated, there was enough 
space to enable her to escape the forces or subtleties of suction. 

[ 1 ] The probabiHties f rom the circumstances ail point to a grad- 
uai sheering towards the eastward which was augmented on coming 
alongside the stern of the Empire City. In such a situation the tow- 
ing steamer was not in f àtilt, but the Glidden was bound to exon- 
erate herself, and the presumption is that she is to blâme for her 
sudden sheer out of her course. Minnesota S. S. Co. v. Lehigh Val- 
ley Transportation Co., 129 Fed. 22, 63 C. C. A. 672 ; The Australia, 
120 Fed. 220, 56 C. C. A. 568. As bearing upon her prédilection to 
sheer, there is évidence by several reliable witnesî^es that the Glidden 
was difiScult to steer, and had on i)revious occasions, in rivers when 
there was no other vessel around to afïect her movements, sheered 
as much as two points. She was oîten so erratic in her navigation 
that the claim of the respondent that the efïect of her propinquity 
to the west bank explains her conduct which resulted in the disaster 
is not wholly without reason. 

[2] Libelant further cofltends that the Empire City was négligent 
in entering the canal; that, knowing of the présence of the pile 
driver, she should bave stopped to allow the barge tO anchor or tail 
off. With this contention I am unable to agrée. While it is doubt- 
less the rule that if the situation, because of wind and weather, were 
such as to make it obviously dangerous to the Glidden for the tow 
to pass through the canal in view of the position of the pile driver, 
then it was her duty to remain away or to keep a sufficient distance 
from the descending steamer to avoid injuring her. But this rule 
bas no application to the elicited facts and circumstances. The St. 
Clair Ship Canal is less than a mile and a half in length, and ves- 
sels are almost constantly passing through with the wind blowing 
across the canal at as great a rate as on the day of the collision; 
and, had the tow waited for the Glidden to pass down, it is not un- 
likely that she would bave had to delay for other vessels navigating 
in the same direction. 

[3] In contradiction of the contention that the towline was not 
released with promptitude, it appears by the évidence that the hawser 
was let go on the steamer as rapidly as possible. True, there was no 
one stationed aft to release it, but on the instant Capt. Humble saw 
that the Glidden failed to straighten up as he expected she would 
do he ordered the towline released, and such direction was obeyed 
with corhmendable alacrity. 

The hext question is whether the barge was to the westward of 
the middle of the canal, and failed to duly port to keep over to 
the eastward. It is not shown that she was at fault for crowding or 
using more SpaCe than she was entitled to use. On the contrary, there 
is muçh évidence to persùasively show that she, in fact, was over to 
eastward of midchannel. True enough, when she first entered be- 
tweèn the piers, her bow was a little to the westward of the middle 
oî the cariai, and her stern sagged oiï to leeward, but she straightened 
up, and did not again veer over westward of the center of the canal 



NICHOLAS TRANSIT CO. V. PITTSBDRGH S. 8. CO. 65 

before the collision. She was parallel to the piers when the Glid- 
den was alongside the stern of the Empire City, and she was then 
about 60 feet from the east pier. Her master in describing the ac- 
cident testified that, when he saw the Glidden sheer into the tow- 
line, he immediately slacked it, quickly turning the wheel to starboard, 
and then to hard aport, in his efforts to prevent the collision, which, 
however, it was impossible to avoid. The witnesses for respondent, 
Johnson, Olsen, Humble, and Brown, testified in substance that the 
barge, in the position in which she was just before the collision, could 
not hâve cleared the pile driver, which brought her to about 70 or 75 
feet from the east pier. Opposed to such testimony, Haskell, wheels- 
man of the Glidden, swore that at the time of the collision the Magna 
was headed to the westward, that she dropped off a little, and that 
the vessels collided a little to the westward of the center of the chan- 
nel. Taking into considération the probabilities arising from the 
location of the vessels, when thé accident occurred, I think it has 
been proven that the Magna was to the eastward of midway of the 
channel, and did not by négligent navigation contribute to the mishap. 

In conclusion, I may state that, if it were necessary to détermine 
herein that the Glidden by reason of her sheer was at fault for in- 
juries sustained by the Magna, I should hesitate to so détermine. 
It is évident that after her initial sheer Capt. Smith, perceiving that 
the Empire City held up shghtly to the westward to avoid striking the 
pile driver, deemed it prudent to navigate somewhat doser to the east 
bank, and it is not improbable that this was the cause of her dévia- 
tion to port. Therefore I am disinclined to believe that had she been 
navigated differently the collision would not hâve ensued. Her mas- 
ter was not required tp ;exercise the greatest degree of care and cau- 
tion, and the évidence shows that he used such care and nautical 
skill as the situation demanded. But the question of inévitable ac- 
cident loses its importance in vie\y of libelant's failure to prove that 
either the Empire City or the barge Magna were negligently navi- 
gated, or that the collision occurred by reason of their contributory 
négligence. 

Decree for respondents dismissing libel, with costs. 
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(District Court, W. D. New York. April 20, 1012.) 

1. Evidence (§ 568t)— Suit for Collision — Evidence as to Speed or Oveb- 

TAKING VeSSEL. 

While it is a général rule that the testimony of witnesses on board a 
vessel as to what toolc iJlace thereon Is entltled to more weight than the 
testimony of witnesses on other boats, yet the testimony of the officers 
of an overtaken vessel, who are experienced navigators and know the 
speed of their own vessel, as to the speed of the overtaking vessel, is 
entitled to considération. 

[Ed. Kote. — For other cases, see Evidence, Cent. DIg. §§ 2392-2394; 
Dec. Dig^ § 568.*] 

•For other cases see same topic & § mumbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r IndezM 
196 F.— 5 
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2., OOU.ISION,(§§ 52, 51*) — OVEBTAKING VESSELS— RULES GOVEBNING. 

\ Undér rule 20 of tbe navigation rules for the Great Lakes (Act Feb. 
«, 1895, ç. 64, 28 Stat 645 [U. S. Comp. St. 1901, p. 2891]), a vessel which 
has àssented to the passlng of an overtaklng vessel is bound to keep her 
course and speed, but by rule 22 the overtaking vessel is required to 
keep eut of the way, and to run at mpderate speed in order to reduce 
the slze of her displaeement waves and the danger from her suction, es- 
peclally in narrow channels. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 62, 57-61; 
,D«E. Dig. il 52, 51i* 

Collision by overtaking vessels, see note to The Rebecca, 60 C. C. A. 
254.] 

3. Collision (§ 51*) — Ovebtaking Vessels— Bffect of Displacement Waves. 

The thepry that the displacement waves of a large vessel when passing 
a smaller may cause the latter to shçer Is recognlzed in the admlralty 
law of thls country, and imposes upon the larger vessel when overtaking 
the smaller the duty of keeping at such a distance as to avoid the effect 
of such force. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. S§ 57-61! Dec 
Dig. l 51.*] 

4. Collision (| 66*) — Ovebxàkino Vessels— Fault of Ovebtaking Steamee. 

A collision in the jbetroit river between the steamer Glidden, passing 
up and the overtaking steamer Princeton heH on the évidence due solely 
to the fault of the Princeton, which was mueh the larger vessel, in failing 
to keep out of the way, and in navigating at such high speed and so 
close to the Glidden as to cause the latter to sheer. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. S 84; Dec. Dig. 
8 66.*] 

In Admiralty. Suit by the Nicholas Transit Company, as owner 
of the steamer John N. Glidden, against the Pittsburgh Steamship 
Company, as owner of the steamer Princeton. Decree for libelant. 

Goulder, Holding & Masten (Harvey D. Goulder and Frank S. 
Màsten, ofcounsel), for. libelant. 

Hoyt, Dustin, Kelley, McKeehan & Andrews (Hermon A. Kelley 
and George 'Vy^. Cottrell, of counsèl), for respondent. 

HAZEL, District Judge. The libel wàs filed to recover for dam- 
ages incurred at about half an hour after midnight on October 15, 
1902, by the steamer John N. Glidden in a collision with the propeller 
Princeton, one of the large steamers of the Great Lakes, in the Dé- 
troit river at a locality known as Ballard's Reef channel. Both steam- 
ers were going upstream, the Glidden, from Sandusky to Duluth, 
heavily laden with coal, the Princeton, from Lake Erie to L,ake Su- 
perior, without cargo, but carrying a water ballast aft and none in 
her forward compartment. The Princetoii's draught was 14V^ feet 
aft, and nothing forward, her forefoot being raised out of the water 
and her bow striking the surface of the water at her keel. Shé was 
475 feet long; keel, 454 feet; beam, 50 feet. 'Tlie. Glidden was 222 
feet in length; ijeam, 35 feet; and loaded to the d-epth of 16 feet, 
nearly her full draught. She was the colliding vessel. The Détroit 
river àt the point of collision was âbdût one rtiile wide, while the 
channel in which the steamers were navigating was 30O feet wide, 
and was màrkëd on the east side withthree gas buoys. There was a 

•For gtlier, «asfs-sçe lame topic à i nvmbsb In p§ç, tfAm, Ois»- 1907 to date, & Rep'r IndexM 



NI0H0LA8 TRANSIT CO. V. PITT8BURGH S. 8. CO. 67 

current of between one and two miles an hour. The night was 
dark and clear, the moon shining, and there was no wind. 

The Glidden was ahead, and) first sighted the masthead light and the 
red and green lights of the Princeton as the latter came over the Lime 
Kiln Crossing, about a mile below. On passing a tow she checked 
down to between four and five miles an hour over the land, and while 
proceeding a little westward of the Malden Ranges, headed on the up- 
per gas buoy, there came to her a one-blast signal from the Princeton, 
which was then about a half mile astern, requesting permission to pass 
on her starboard side. Her first mate, Cuthbert, who was on the pilot 
house, having just before relieved Capt: Smith, deemed it unsafe for 
the Princeton to pass at this point in the channel on account of her 
high speed, and answered by blowing three whistles, indicating his de- 
sire that she slow dbwn. This indication was thoroughly understood 
by the Princeton which responded by checking down, and after an 
interval of about a minute again signified, by appropriate signal, her 
désire to pass. The Glidden, which had meanwhile starboarded her 
helm and straightened up on a course about 50 feet from the west 
side of the channel, keeping the Malden Ranges open to the westward 
of her course, then answered an assent to the second passing signal. 
The Princeton rapidly approached, and, when her stem reached a point 
abreast of the boiler house of the overtaken steamer, the latter sud- 
denly deviated from her course, and headed across the channel in the 
direction of the Princeton. The first mate promptly directed the 
wheelsman, McFern, to starboard and to hard astarboard, in order to 
swing the imperiled steamer to port, and, though the order was prompt- 
ly obeyed and was promptly responded to by her helm, the Glidden 
nevertheless sheered into the Princeton, and the two vessels collided 
at the blufï of their bows at an angle of about two points. The force 
of the impact rolled the bow of the Glidden to port, while that of the 
Princeton was swung around towards the invisible bank, bringing her 
almost in range with the gas buoys which marked the east boundary 
of the channel. The Glidden had not altered her speed of between 
four and five miles an hour. 

The witnesses are in conflict as to the rate of speed at which the 
overtaking vessel was navigating; it being variously estimated at from 
6 to 12 miles an hour. Her officers, and such of the crew as testified 
on the point, say that after slowing down she went at a rate of 
from 7 to 71^ miles an hour. Her engineer on watch swore that, 
when the Princeton was near the Malden Ranges, he received a chad- 
burn signal to slow down from fuU speed — 12 miles an hour — to half 
speed, and that, after running for about 10 minutes, he was signalled 
to stop, and directly afterwards felt the jar of the collision. He was 
unable to state how rapidly she was then running, or how long it would 
take after slowing down from full speed to make an appréciable ré- 
duction. Five witnesses, including her master, hâve, however, sworn 
that the Princeton's speed was not in excess of 7^/2 miles an hour past 
the land; while to the contrary, two witnesses for the Glidden-^her 
master and first mate — say that the Princeton was coming at about 
12 miles an hour. Upon the truthfulness of the testimony as to her 
speed and the latéral distance of the Princeton from the Glidden when 
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they lapped dépends largely the question of her asserted négligence, 
though, of course, asîde from this there is thç broader question as 
to whether she was not primarily at fault for passing the Glidden in 
such a way as to originate by her swell the disastrous shèer which 
precipitated the collision. 

[1] The respondent invokes the rule that the testimony of wit- 
iiesses who were aboard a vessel and who swear as to what actually 
occurred thereon is entitled to more weight than is the testimony of 
witnesses on other boats who form estimâtes merely from observation. 
Such rule, without doubt, is an excellent guide for the ascertainment 
of particular occurrences, but, not unlike other rules of évidence, it 
has limitations, and of necessity such testimony must be considered 
with the elicited facts and circumstances and the probabilities arising 
from the situation. The estimâtes of the Princeton's speed by the 
master and first mate of the Glidden were not those of novices, but 
were the estimâtes of skilled navigators who daily, d'uring the season 
of navigation, observe the speed at which vessels pass one another, 
and therefore, in view of the closeness of the steamers when they lap- 
ped, should not be wholly ignored or discredited. Moreover, they knew 
the speed at which their vessel was proceeding through the water, 
saw the Princeton in the distance, and noticed her speed and latéral 
waves. Indeed, as bearing upon his observation as to her speed, it 
will be remembered that Cuthbert withheld consent to her passing be- 
cause she was then coming too fast. It was but a short interval be- 
fore the Princeton came abreast the Glidden's quarter, and) the prob- 
abilities are not entirely unwarranted that her speed, though reduced 
from 12 miles an hour, was nevertheless too rapid for passing so close 
to the Glidden, which as the overtaken steamer had the right of way. 

[2] It is true enough that, under rules 22 and 23 of the act regu- 
lating navigation on the Great Lakes and their Connecting contributory 
waters, the GHdden was bound to keep her course and speed!, but the 
overtaking steamer was also bound to keep out of her way. Her con- 
sent to the Princeton's passing on her starboard side in this locality 
cannot be construed as a modification or waiver of the burden placed 
upon the Princeton, as an overtaking vessel without tow, to run more 
slowly in order to reduce the size of her displacement waves and pre- 
vent suction, and to cautiously and properly navigate whenever there 
is a probability of imperiling the ahead vessel. This principle finds 
support in many adjudications. City of Paris, 9 Wall. 634, 19 L. 
Ed. 751; The Great Repubhc, 23 Wall. 20, 23 L. Ed. 55; Whitridge 
V. Joshua Dill, 23 How. 448, 16 L. Ed. 581 ; The C. H. Northam, Fed. 
Cas. No. 2,689. In the last-cited case Judge Benedict held that a 
steamboat passing a tow in a narrow channel without reducing her 
speed is liable if by her swell she injures the tow; that she is bound 
to know the depth of the water, the width of channel, and whether 
her swell will endanger the safety of other boats. As Ballard's Reef 
channel in which the collision occurred, though not a confined chan- 
nel, was but 300 feet wide and about 21 feet deep, it is not improbable, 
in view of the proximity of the vessels and the large and powerful 
swell of the Princeton, that a rate of speed exceeding by two or three 
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iiiiles that of the Glidden — a much smaller vessel and one heavily 
laden — interfered with her movements, and endangered her safety. 

There is testimony for respondent tending to show that the distance 
betvveen the two vessels was from 150 to 200 feet, that the Glidden 
was within 25 to 50 feet of the gas buoy, or close to the east bank 
and to the westward of the Princeton. Witnesses for the libelant, 
hovvever — ^the master, mate, and two of the crew — testified that the 
distance apart was only from 40 to 55 feet. I am not prepared to 
accept as true this version as to the niimber of feet between the two 
courses, yet I am satisiled by the évidence that the latéral distance be- 
tween the two vessels was much less than 150 feet. But. whatever the 
space may hâve been, the irréfragable inference in my judgment is that 
the swell or displarement wave of the Princeton was the primary 
cause of the Glidden's sheer, which she endeavored to overcome by an 
effort to keep her course, and to counteract the efifect of her deflection 
by whatever cause it was produced, as was required of her in tlie ex- 
ercise of due care. The Ohio, 91 Fed. 547, 33 C. C. A. 667; The Fon- 
tana, 119 Fed. 853, 56 C. C. A. 365. 

There was much discussion on summing up as to whether the sheer 
was attributable to the suction or wave displacement of the Princeton. 
It was conceded that, if her suction caused the Glidden's divergence 
from her course, she was in fault for failing to take into considération 
such force of the water, and to keep at a safe distance. Many expert 
witnesses testified that suction exerts itself only when the stern of one 
vessel passes the bow or stern of another, either in passing in opposite 
directions or in overtaking a vessel and passing her in the same direc- 
tion ; and that the tendency of suction or displacement waves is never 
to push the stern away and draw the bows together. Counsel for re- 
spondent in his brief explains that suction is generally caused by the 
propeller wheel which in its révolutions draws towards it the bow or 
stern of another vessel, passing in the same or opposite directions, and 
by the sudden rushing of the heaped-up waters between the boats 
towards the wake of the steamer causing the suction ; and he con- 
tends that the theory of a bow wave or swell by which the collision 
is claimed to hâve been caused is entirely novel in admiralty, and has 
never before received serious considération. 

[3] There is no disinclination to disagree with the testimony defin- 
ing suction, its subtle force and effect, and mode of opération or mani- 
festation, but, nevertheless, hbelant's claim as to the force of the 
Princeton's wave displacement is entitled to serious considération. 
The proposition that damage may ensue to a vessel owing to the swell 
of another vessel does not involve a new problem. Marsden, Colli- 
sions at Sea (6th Ed.) 493 ; The Columbia, 61 Fed. 220, 9 C. C. A. 
455; The Asbury Park (D. C.) 138 Fed. 925; The New Hampshire 
(D. C.) 88 Fed. 306. In Cadwell against The Ship C. F. Bielman, 
a libel for collision in the Toronto admiralty district, reported in 10 
Exchequer Reports of Canada at page 155, the force of displacement 
waves of a large steamer when passing a smaller steamer on a course 
was clearly recognized, and it was there claimed, as hère, that the 
force of the waves would push the stern of the smaller vessel away 
, from the larger, and would bring their bows together. And the court 



70 196 FEDERAL REPORTER 

stated that in such a situation it was the duty of the overtaking steam- 
er to pass at such a distance that no harm would resuit to the other 
vessel either from suction or displacement waves. Such, I conceive, 
is also the rule in this country. , 

[4] The mate Cuthbert, who had sailed the lakes 36 years, 19 years 
an officer, emphatically testified that from the time the Princeton 
lapped the Glidden amidships her swell came forcibly against the 
Glidden, and that, when she reached a point forward of amidships, 
the power of the swell was such as to throw the Glidden's stern off 
to port; that he had observed such influence manifesting itself many 
times. Capt. Smith was of a similar opinion, having made the same 
observations during the course of his expérience. Capt. Boyce of the 
Princeton admitted that there might be an effect on a smaller boat 
from the waves of a larger boat, but denied that the repelling force 
would be sufficient to throw out the stern. A number of expert wit- 
nesses hâve corroborated the master of the Princeton in his view, 
and hâve testified that it would be impossible for any force to be ex- 
erted by the bow of one vessel upon any part of another vessel in 
passing; that the force of suction is exerted exclusively by the stern 
of a vessel; that they are not aware of any force of a bow wave ex- 
erted on an overtaken vessel in the manner claimed by libelant. I 
am left unpersuaded by thèse opinions and observations relating to 
the latter subject, and think that the fact that the Princeton was with- 
out draught forward, causing her to strike the surface of the water 
at her full width, gave additional force to her waves and swell. 

Counsel for libelant in his brief has mathematically demonstrated 
that the force of the Princeton's wave was extraordinarily powerful. 
He assumes a conceded speed for the Princeton of not less than 7 or 
7% miles an hour, and deduces that her swell or displacement wave 
consisted of 4,500 tons of water, 2,250 tons moving to port and a like 
quantity to starboard. Assuming such calculations to be correct, the 
probability that an extraordinary wave force was exerted on the 
Glidden which it was beyond her power to withstand, and which was 
the direct cause of the accident, is not lacking in certitude. 

The respondent, however, further contends that, aside from the 
questions heretofore discussed, the évidence clearly shows that the 
Glidden's sheer was entirely due to the difficulty in properly steering 
her and to her habit of sheering. The évidence establishes that she 
was steered by a hand steering device, and it was practically conceded 
that at times she steered with difficulty and took sheers which were 
hard to counteract ; that she deflected from her course at times when 
there seemed to be no reason for so doing. But, however difficult 
it was, on* occasion, to steer her, and though she was known to hâve 
frequently deviated from her course, and though her helm required 
watchfulness, she is'*not open, under the proofs here)n as heretofore 
stated, to an accusation of a fault of this kind at the time of the col- 
lision in controversy. In Nicholas Transit Company v. Steamer Em- 
pire City and the Barge Magna, 196 Fed. 60, a case in which the 
Glidden was concerned, and in which the décision, though written 
just shortly prior to the présent décision, is simultaneously filed, I 
substantially said that her prédilection for sheering and the difficulty 
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in steering her were features which manifested themselves before she 
passed the Empire City and came into collision with the barge Magna 
in tovv of the Empire City, a collision which culminated in the sink- 
ing of the Glidden and in her total abandonment by her owner. But 
in this case the proofs are that her sheer into the Princeton was not 
precipitated by any defects in her construction or steering device, or 
by any fault of navigation, or by any inhérent tendencies to diverge 
from her course; but, on the contrary, the responsibility rests with 
the Princeton for her f ailure to navigate in the channel and to over- 
take the Glidden with that degree of care and caution which she was 
bound to exercise in order to avoid injuring the overtaken steamer. 
The spécifie faults charged in the libel and supported by the évi- 
dence are that the Princeton, being the overtaking vessel, did not keep 
out of the Glidden's way ; that her speed under the circumstances was 
excessive; that she was navigated so rapidly and so close to the Glid- 
den as to deflect her from her course. As the Glidden was properly 
navigated and as efforts were promptly made by her to break the 
sheer, the Princeton alone must be held in fault A decree in libelant's 
favor, with costs, and référence to a commissioner to ascertain the 
damages, may be entered. 



THE CONDOR. 
(District Court, S. D. New Yorlï. April 22, 1912.) 

1. Seamen (§ 9*) — Pebfobmanoe of Service— Duty to Stay with Ship. 

A crew is obliged by its articles to stand by the ship and obey the mas- 
ter until the voyage is done, unless she corne to such a pass as to be dan- 
gerous to human life, or they hâve reasonable ground for so believlng; 
but, In case of a différence between them and the master as to seaworthi- 
ness, it is the better practiee at least to demand a survey when in port. 

[Ed. Note. — For other cases, see Seamen, Cent DIg. §§ 31-33; Dec. 
Dlg. §9.*] 

2. Seamen (§ 21*) — Right to Wages— Désertion. 

Seamen held not justified in deserting their ship, and to hâve forfeited 
their right to extra wages exacted as a condition of serving out the voy- 
age, on the ground of her unseaworthiness, where they were not requlred 
to be more than 15 hours from a port, and two surveys at différent ports 
had resulted in flndings that she was fit to proceed. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 92-110; Dec. 
Dig.i21.*] 

3. Seamen (§ 9*) — Seaworthiness of Vessel— Décision of Masteb. 

So long as a master does what he can to obtain an impartial opinion as 
to the seaworthiness of hls vessel, acts in accordance with it and wlthin 
reasonable bounds of a fair judgment, and trusts hls Ufe upon the ven- 
ture equally with his men's, his décision must control as to whether the 
voyage shall break up, and the whole shlp's company is bound by it. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 31-33; Dec. 
Dlg.|9.*î 

In Admiralty. In the matter of the Condor. Suit for wages. Li- 
bel dismissed. 

•For otlier cases see same topic & S nvmber in Dec. & Am. Dlgs. 1907 to date, & Rep't Indexai 
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B. B. Coyne, for libélants. 
John M. Woolsey, for claimant. 

HAND, District Judge. [1] The law of this case is plain enough, 
and it is this : A crew is obHged by its articles to stand by the ship 
and obey the master until the voyage be donc, unless she corne to such 
a pass as to be dangerons to human life. Hartiey v. Ponsonby, 7 El. 
& B. 872; The Shawnee (D. C.) 45 Fed. 769; U. S. v. Ashton, 2 
Sumn. 13, Fed. Cas. No. 14,470; The Heroe (D. C.) 21 Fed. 525; 
U. S. V. Nye, 2 Curt. 225, Fed. Cas. No. 15,906; The Hibernia, 1 
Spr. 78, Fed. Cas. No. 6,455; tJ. S. v. Givings, 1 Spr. 75, Fed. Cas. 
No. 15,212; The C. F. Sargent (D. C.) 95 Fed. 179. It is the sea- 
men's reasonable belief, rather than .the fact which controls. U. S. 
V. Ashton, supra; U. S. v, Nye, supra; The Hibernia, supra; U. S. 
V. Givings, supra. . The better practiçe at 'least is to demand a survey 
when in port.^, The Hibernia, supra; U. S. v. Givings, sùpra. In- 
deed, in The C, F. Sargent, supra, this is required of the seamen in 
the case of a différence between them and the master as to seaworthi- 
ness. 

[2] The question, therefore, is whether the seamen thought her 
unseaworthy, and whether they had reasonable ground to think so. If 
the proposai had been that they .should sail around the Horn with the 
boat in that condition, I should hâve had less doubts as to the pro- 
priety of their refusai. The ship's bottpm was strained, and many of 
the rivets were actually out. Some of the plates were sprung. While 
I think that there was very little lèakiug after she was repaired in 
Port Montt, it would hâve been a question whether she was in any 
condition to stand heavy weather for a Ipng time. That was not what 
was expectçd of her, but only that she should çoast along from port 
to port up to Callao. No single stretch was longer than 260 miles, so 
that she'wduld never be more than 15 hours from a harbor. Nor does 
it appear that she could not hâve been beached in extremis at différent 
places along thé coàst. 

The question of whether she was fit or unfit for such service is, 
therefore, the real question. I cannot say that under air conditions 
she would inevitably hâve. been able to make a harbor as she was; 
but that she should havé foundered in so short a distance, with her 
own time to choose whèn she should leave each port, seems to me to 
hâve been çjctremely unlikely,'and no increàse 6î the risk which every 
man incurs who embarks upon the sea. This is corroborated by sev- 
eral facts, and, first, that ail the officers had no hésitation in taking 
her; on her course and r;emaining with her. Indeçd, they thought it 
unnecessary to refit her at the first dry dock, but waited until their 
return from Ecuador. They may hâve been reckless; but they were 
in part mèn with familles, and not presumably indifférent to their own 
safety. Nothing of the sort is suggested, and I musf assume that they 
honestly thought thàt they were incurring no serioùs risk. 

Moreover, both at Ancud and at Port Montt surveys were held and 
the ship was given leave to sail. There is nothing to impeach thèse 
surveys. It is true that at Ancud the diver was the sole source of 
information, and he was one of the surveyors; but his information 
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of what he found and what he had donc proved true, and there is no 
reason to question the indépendance of judgraent of the other two. 
The libelants seem to suppose that, because the diver did the work, 
he must hâve had a bias to release the ship ; but there is no ground 
to suppose so. He was employed presumably to do what he could to 
repair her, not to contract to make her seaworthy. At most it can 
be supposed only that, having been employed by her master, he woukl 
hâve some bias to take the master's view of the staunchness of the 
vessel when he was through. That may be ; but it ought not to destroy 
the validity of the survey, when none of the surveyors were responsi- 
ble for that staunchness. It is quite unfair to say that their survey 
amounted to no more than the diver's certificate as to his own work. 

However it may be of the Ancud survey, none of thèse considéra- 
tions apply to that made at Port Montt. It is true that of thèse sur- 
veyors one only was a mariner; but they were as well fitted as it was 
possible to get under the circumstances. The)' made an examination, 
and agreed that she might proceed as the other surveyors had said. 
Now, although the crew talked with two of the second surveyors, and 
presumably learned what they had found, they did not ask for another 
survey. They might hâve thought the survey unfair, or unsatisfac- 
tory, or they might not ; but it would hâve been the more natural 
course, had they supposed that the surveyors had been prejudiced or 
incorrect, for them in some way to challenge their resuit. Prima 
facie, the survey was the honest judgment of impartial men. In addi- 
tion, there was a German consul, to whom, being Germans, they could 
hâve asked leave to apply; but they did nothing of the sort. 

Finally, however, I do not believe that they ever thought their lives 
in any danger. The master says that they were afraid that they would 
lose their clothes, and put the value at flO. Both Frederick and 
Schrader said on the stand that they were concerned about the loss 
of their clothes. Indeed, Schrader, one of the two spokesmen of the 
crew, at first told me that they wanted the contract as security for 
their clothes, but when I pressed him till he saw that this would not 
answer, said that they were an incidental considération. I must say 
that the incident did not impress me favorably then, and, when I came 
to read the dépositions, it rather confirmed my impression that they 
felt conscious that their position was untenable as to the safety of 
their lives, and were trying to hâve it appear that they only wanted to 
hâve some security against loss of property. On the whole case they 
hâve not satisfied me, either that they honestly feared for the ship's 
safety, or that they had any reasonable ground to fear. 

A judge should, of course, be careful not so to construe the law as 
to force the crew to risk their lives on any unseaworthy ship ; but, on 
the other hand, if they may finally choose, without subséquent ques- 
tion, to regard any in jury to the ship as absolving them from further 
service, the condition of their master will be quite helpless. Hère 
they probably knew the actual fact that no crew could be got nearer 
than Valparaiso. The situation was not, so far as I can see, that of 
a crew harshly held to a bargain now become dangerous, but of one, 
not sincerely afraid, but attempting to exploit the necessities of their 
master. If so, it is sureiy a very dangerous practice to encourage. 
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and oné which directly promûtes insubordination and mutiny. Dis- 
cipline on the sea is not like that on the land in ordinary industrial 
employments. The relations between master and man require an au- 
thority which is not necessary when both parties hâve immédiate re- 
course to constituted authority. No doubt countless misery and 
brutality has arisen f rom the exercise of master's authority ; but the 
substance of that authority still remains in civilized countries, and 
must remain, if men are to put to sea for weeks, out of reach of the 
usual methods of keeping order. 

_ [3] So long as a master does what he can to obtain impartial out- 
side opinion, acts within reasonable bounds of a fair judgment, and 
trusts his life upon the venture equally with his men's, his décision 
must control as to whether the voyage shall break up, and the whole 
ship's Company is bound by it. To hold otherwise is to imperil his 
authority and the whole safety of ships and thpse upon them. — -- 
Libel dismissed. 



CHIN KBB V. UNITED STATES. 

(District Court, W. D. Texas, El Paso Division. May 3, 1912.) 

No. 322. 

Judgment (§ 559*) — Conolusiveness— Judgment of Acquittai, in Cbiminax. 
Prosecution — Déportation of Chinese. 

Défendant, a Chinese person, was arrested for belng unlawfuUy in this 
country, and an order of déportation was entered by the commissloner, 
from whlcli he appealed. On the hearing he claimed to be a native of 
the United States, and produced the record of habeas corpus proceedlngs 
followlng a previous arrest, In vchlch it v?as so adjudged. Pending the 
appeal, he was Indicted for having such record In his possession with in- 
tent to defraud the United States ; the indictment charging that it was 
false, in that he was not the person to whotn it related, but had substitut- 
ed hls own photograph therein for that of the person of the same name 
who was discharged. On trial of the indictment he was acquitted. Held, 
that such acquittai was a bar to the déportation proceedlng, belng conclu- 
sive as against the United States upon the question in issue therein. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1077, 1078; 
Dec. Dlg. § '559.*] 

Proceédings for déportation by the United States against Chin 
Kee. From an order of déportation, défendant appeals. Rèversed. 

George Estes, for appellant. 

S. Engelking, Asst. Dist. Atty., for the United States. 

MAXEY, District Judge. The appellant, Chin Kee, was arrested 
in El Paso, Tex., charged with being a Chinese laborer and unlawfully 
in the United States. Upon the hearirig before the commissioner, an 
order of déportation was entered, from which Chin Kee has appealed. 

Upon the hearing he claimed to be a citizen of this country, and in 
support of such claim introduced a copy of a record from the United 
Statèë District Court for the Northern District of California. This 
record contains the proceédings in a habeas corpus matter, instituted 

•For otber cases se? same toplc & i numsbr la Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 



CHIN KEB V, UNITED STATES 75 

in the year 1900; and it was found by the référée in the case that 
the Chin Kee who applied for the writ was a native of the United 
States, having been born in the city of San Francisco in 1875. Upon 
considération of the report of the référée, an order was passed) on 
March 19, 1900, by the court, discharging the relator, Chin Kee, from 
custody. Subsequently, on, to wit, the 8th day of October, 1910, the 
appellant was indicted at the El Paso division of the court for having 
in his possession, with intent to defraud the United States, the 
record containing the habeas corpus proceedings above mentioned. 
It was alleged in the indictment that the record was false, in that 
the appellant had substituted his own photograph for that of the 
Chin Kee who was released from custody in March, 1900. To the 
indictment, a plea of not guilty was interposed by the appellant, and 
the issue was submitted to the jury. After due considération of the 
case, a verdict of acquittai was returned, and judgment followed dis- 
charging the appellant. 

Whether the court would hâve reached the same conclusion as 
that announced by the jury présents a question not necessary to be 
considered. The court is, however, of the opinion that the judgment 
of acquittai in the criminal case is a bar to the présent proceeding 
and requires the discharge of the appellant. The conclusion reached 
by the court is basedi upon Cofifey v. United States, 116 U. S. 444—445, 
6 Sup. et. 441, 29 L. Ed. 684, where it was said by Mr. Justice 
Blatchford, as the organ of the court : 

"This doctrine is peculiarly applicable to a case like the présent, where, 
In both proceedings, criminal and civil, the United States are the party on 
one side and this elaimant the party on the other. The judgment of acquit- 
tai In the criminal proceeding ascertalned that the facts which were the 
basis of that proceeding, and are the basls of this one, and which are made 
by the statute the foundatlon of any punishment, Personal or pecunlary, did 
not exlst. This was ascertalned once for ail between the United States and 
the elaimant, in the criminal proceeding, so that the facts cannot be again 
litlgated between them as the basis of any statutory punishment denounced 
as a conséquence of the existence of the facts. This Is a necessary resuit 
of the rules laid down in the unanimous opinion of the judges In the case 
of Rex V. Duehess of Kingston, 20 Howell's State Trials, 355, 538, and which 
were formulated thus: The judgment of a court of concurrent jurisdiction, 
directly upon the point, is as a plea a bar, or as évidence concluslve, be- 
tween the same parties, upon the same matter directly in question In àn- 
other court; and the judgment of a court of exclusive jurisdiction directly 
upon the. point is. In like manner, concluslve upon the same matter between 
the same parties, coming incidentally in question in another court for a 
différent purpose. In the présent case, the court Is the same court, and 
had jurisdiction, and the judgment was directly upon the point now Involved, 
and between the same parties." 

Upon the authority of the Cofïey Case, the order of déportation 
should be reversed, and the appellant discharged from custody. And 
it is so ordered. 
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MEECHANTS' NAT. BANK OF BALTIMORE v. EOXBURY 
DISTILIJNG CO. 

(District Court, D. Maryland. March 25, 1912.) 

1. Warehousemen (§ 15*)— DisTiLLBEY Wabehousb Receipts—Negotiabil- 

ITY AND TkANSFER. 

Distillery warebouse recelpts represent the property, and under the 
statutes of Maryland, which expressly make them negotiable instruments, 
as well as by tlie gênerai commercial law, their transfer in the usual 
course of business by way of sale or pledge opérâtes as a delivery of the 
property thereiu described. 

[Ed. Note.— For otber cases, see Warehou.semen, Cent. Dig. §§ 31-34, 
37 ; Dec. Dig. § 15.*] 

2. Warehousemen (§ 15*) — Distillery Wakehouse Rbceipts — Righis qv 

Pledgees. 

Certain distillery warehouse reeeipts were pledged to secure Personal 
loans made to the président of the dlstilling company. A law of the 
state which took efCect before some of the assignments made such re- 
eeipts negotiable instruments, and It appeared that prier to that time the 
business of the company had been conducted on aeeount of the président, 
who had then transferred it to the company together with ail the whisky 
In store, and that such pledges as were made by hlm afterward were to 
secure renewals of his former indebtedness or for new loans with which 
to take up the old ones. Also, that he was the owner of practically ail 
of the stock of the company and personally conducted its business without 
objection on the part of its directors. Èeld, that under such facts the 
pledgees took good title to the whisky represented by the reeeipts as 
against the creditors of the company. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 31-34, 
3T; Dec. Dig. § 15.*] 
S. Warehousemen (§ 15*) — Distillery AVarwiouse Receipxs— Pkioriit as 
Betwebn Pledgees— Duplioate Receipts. 

Where warehouse certiflcates pledged by a distillery company were in 
some cases canceled and others for the same barrels, but in smaller lots, 
substltuted therefor, for convenience in selling, there was no release of 
the lien which continued from the date of the original certiflcates and 
took precedence over that of dupllcate certiflcates for the same whisky, 
subsequently issued and pledged to others ; the latter receipts belng ef- 
fective, however, to create second liens as against gênerai creditors. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 31-34, 
37 ; Dec. Dig. § 15.*] 

4. Taxation (§ 507*) — Lien for Taxes— Maryland Tax on Distilled Spir- 

ITS. 

Under Act Md. 1892, c. 704 (Code Md. art. 81, § 214), which Imposes 
a county tax on distilled spirits in bond, requlrlng the distillery to make 
stated reports and to pay such taxes, for which it is given a lien on the 
spirits, as construed by the Maryland Court of Appeals, a county has no 
lien on whisky owned by a distillery for the tax due on other whisky 
on storage In its warehouse which has been sold or transferred to others, 
because of its failure to pay such tax, in which capacity it acts merely 
as coUector for the county. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. Il 937-941 ; Dec. 
Dig. i 507.*] 

5. BiLLs AND Notes (§ 534*) — Provision foe Attorney's Fees— Construction. 

Where a note secured by a pledge of whisky in bond contained a provi- 
sion that on default the holder mlgût seu the collatéral and apply the 
proceeds to the payment of the note with ail costs and attorney's fees, 
on a sale of the whisky by receivers for the pledgor, leaving nothing for 

*For otber cases see same topic & i nvmbes in Dec. & Am. Digs. 1907 to dat«, & Rep'r Index*» 
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the holder of the note to do except to prove its elaim, it was not entitled 
to costs or attorney's fées. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1946, 
1947 ; Dec. Dig. § 534.*] 

In Equity. Suit by Merchants' National Bank of Baltimore against 
the Roxbury Distilling Company. On exceptions to report of John 
Hinkley, Spécial Master. Exceptions overruled and report confirmed. 

The following is the opinion of John Hinkley, Spécial Master: 

The Roxburj- Distilling Company is a body corporate, duly incorporated 
under the laws of the state of West Virginia by charter dated May 9, 1900, 
and expiring May 15, 1920. At the time of its incorporation and until the 
appointmeut of receivers on February 21, 1910, it conducted a distillery in 
Washington eounty, Md., having a complète distillery plant and several bonded 
warehouses for the storage of whisky distilled by the Company, pending the 
payment of the internai revenue tax of .^1.10 per gallon and the withdrawal 
of the whisky. The président of the company and the active manager of the 
business was George T. Gambrill, who was largely interested as a stockholder 
of the company. The original capitalization of the company was $100,000, 
divided Into 1,000 shares of JiîlOO each, of which George T. Gambrill owned 
960 shares. On .Tune 16, 1904, the company was reorganized and the capital 
increased. to $400,000 preferred stock and $200,000 common stock ; $.300,000 
of the preferred stock and ail of the common stock exeept the qualifying 
shares of directors belug owned by Gambrill. In April, 1906, the capitaliza- 
tion was Increased by the addition of .?400,000 of preferred stock and $200,- 
000 of common stock,"so that the capital stock thereafter consisted of $800,000 
of preferred stock divided into 8,000 shares of the par value of $100 a share, 
and $400,000 of coumion stock divided into 4,000 shares of the par value of 
$100 a share. 

Prlor to June 19, 1906, the opérations of the distillery were carried on for 
account of Gambrill, he paying and receiving crédit for the expenses, and the 
whisky produced belng billed to hlm and placed in the bonded warehouses of 
the company for his account. On June 19, 1906, in accordance with an offer, 
dated June 12, 1906, from Gambrill submitted to a committee of the directors 
and ratifled by the directors and stockholders, Gambrill sold to the company 
certain property, including ail his whisky on storage, for the sum of $607,- 
678.18 ; the considération being payable $200,000 in common stock at par and 
$407,678.18 in cash, to be realized by the sale of the company's new preferred 
stock. The $200,000 of common stock was used largely as a bonus to purchas- 
ers of the preferred stock. The property assigned from Gambrill to the Com- 
pany consisted of 13,363 barrels of whisky in bond, a quantlty of free whisky — 
that is, whisky on which the tax had been paid— certain packing and label- 
iug materials, bottling plant, etc., accounts receivable to the amount of $51,- 
10<).94 and the good will of the selling business previously conducted by Gam- 
brill under the name of the Roxbury Rye Distributing Company. There is 
also included in the total an advertising account of $10,923.89 and sundry 
smaller Items of expense account. 

On June 19, 1906, an assignment, including In gênerai terms the property 
sold, was executed by Gambrill to the Roxbury Distilling Company, and on or 
shortly prior to that date, journal entries were made credlting his account 
with $407,672.18. This sum so credited was thereafter paid in instaliments 
to Gambrill by cash payments, assumption of his notes, or merchandise débits, 
until in February, 1910, his account showed a débit balance against him of 
$8,607.35, which he attempted to ofCset by an unauthorized crédit made by him 
on February 15, 1910, of salary from July 1, 1906, to March 1, 1910, at 
$15,000 a year. 

A considérable quantity of the whisky sold by Gambrill to the company had 
been previously hypothecated by him to seeure his notes. Some of thèse notes 
were assumed or paid by the company and charged from time to time against 
his account. Many of them, however, are still unpald, and storage receipts 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Gep'r Indexes 
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for some of the same barrels sold by hlm to the company are stlll outstanding 
iti tbe hands of bis credltors. 

On January 1, 1908, the Boxbury DIstilling Company executed a mortgage 
of Its property In Washington county, Md., to the Carnegie Trust Company 
to secure an Issue of $350,000, 6 per cent, bonds, of whieh bonds $349,000 hâve 
been Issued and are outstanding and appear to be held entlrely by pledgees 
as security for loans. 

On February 21, 1910, the présent proceeding was instituted by the Mer- 
chants' National Bank, a large creditor of the company, and on the same day 
Charles A. Webb and Sullivan Pitts were api)oInted receivers of the company. 

On February 25, 1910, S. Johnson Poe was appointed co-receiver, and ou 
March 1, 1910, an order was passed glvlng notice to credltors to iîle their 
clalms on or before June 1, 1910. 

During the course of the opérations of tbe company certlflcates purporting 
on their face to be storage warehouse receipts were Issued by the Roxbury 
DIstilling Company and certain barrels of whisky designated by the govern- 
ment sériai numbers were therein designated as being held on storage for ac- 
count of the holders of the certlflcates. Some of thèse certlflcates were is- 
sued to outright purchasers of whisky, who bought from GambrlU or from the 
company, some were pledged as security for money borrowed by the Roxbury 
DIstilling Company, and some were issued to Gaœbrill and pledged by hlm 
to secure loans made to him. The receivers' report, flled March 29, 1910, 
shows that they found stored in the bonded warehouses of tbé company 17,- 
825 barrels of whisky and 1,301 half barrels, making a total of 19,126 pack- 
ages. Of this, the report states that there were sold by GambrlU to other 
persons before the sale of the whisky business to the Roxbury DIstilling Com- 
pany in the year 1906, but stlll remainlng on storage in the bonded ware- 
houses, 615 barrels and 1,125 half barrels, making 1,740 packages, and leaving 
17,386 packages whlch had not been so sold. It was diseovered that there 
had been considérable duplication of thèse storage warehouse receipts. That 
is to say, receipts had been issued to différent parties for the same barrels 
of whisky ; In a great many cases two receipts having been Issued ; in some 
cases three; occasionally four; and in one instance five. The receivers' re- 
jtort states the extent of this duplication tobe as foUows: 

Of the 17,âiS6 packages of whisky of the company, two sets pf receipts hâve 
been lissuéd on 10,592 packages, three receipts on 4,145 of the duplicated 
packages,. 4 receipts on 1,158 of the tripllcated packages, and a fifth receipt 
for 3 quadruplicated packages. Thèse figures will probably not be modified 
substantialjy by a careful analysis of the testimony now before the Master. 

This gross fraud had contlnued for a number of years, and large sums of 
monéyiWerç obtained from banks, trust çompanies, and other innocent holders 
upon the, f^ith of the pledging of thèse certlflcates as collatéral for loans. 

A sàlë ojftbe large bulk of whisky whieh came into the hands of the re- 
ceivers lias béen made by them and ratlfled by the court and the purchase 
money paid; ^the whisky remainlng in the bonded warehouses subject to pay- 
ment of , tax and withdrawal from tlme to time at the pleasure of the pur- 
chasers, JSo far as possible, the whisky sold to outright purchasers was not 
Included in the sale, but was reserved for tliç beneflt of such purchasers sub- 
ject to the final décision pf the question of the validity of the receipts. A 
number' of thèse purchasers ajpplied to the court by pétition, and in most cases 
an order of court was passed authorizlng the receivers to deliyer the whisky to 
them upon their flllng a bondto refund the, value thereof In case the décision 
should be adverse. ■ ,;. 

The reàt éstate, machlnery, flxtures, tools, and trade-marks covered by the 
mortgage bave not, y et been sold, but bave been advertiseâ by the receivers 
for sale on May 31, 1911. 

On March 27 and 28, 1911, the question of the validity of the warehouse 
rfeceipts was argued before me by the holders and pledgees of such receipts, 
and the contention was made by certain credltors holding duplicated receipts 
that the receipts were invalld as passing title to the goods in the warehouse 
of ah tnsolyeat distiller. The questions rela,tlng to the détermination of the 
prloritles of fhe varions liolders of duplicated receipts were argi^ed before me 
on April 10, l3, and 17, lôll, and are now also to be determlned. 
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Characteristics of Bonded DistUlery Warehouses, Fédéral Statutes, and 

Testimony. ^ 

The object of the bonded distlllery warehouse is to enable the distiller to 
keep the spirits dlstilled by him in storage until they hâve the requislte âge 
for consumption, deferring the payment of the government tax during this 
period, and the rights of the govermnent being protected by the complète su- 
pervision of the process of distillation and control over the product until the 
tax has been paid. The provisions of the Fédéral Statutes are contained in 
sections 3247 to 3334, title "Internai Revenue," subtitle "Distllled Spirits," 
which will be found at 3 Fédéral Statutes Annotated, p. 630 et seq. ; 2 U. S. 
Compiled Statutes, p. 2104 et seq. 

The manner of operating distilleries and the means taken by the govern- 
ment to control the process of manufacture and the spirits produced until the 
internai revenue tax is paid are further shown by the testlmony of Daniel A. 
Miller, the Deputy Colleetor of Internai Revenue for the Internai Revenue 
tHstrict of Maryland. Miller's Testlmony, pp. 800-830. See, also, Treasury 
Décisions under Internai Revenue Laws, vol. 10 (1907) and vol. 12 (1909). Dé- 
cisions Nos. 1,278, 1,488, 1,494, and 1,503. 

The main features are the payment of an internai revenue tax of $1.10 per 
proof gallon, gauging and stamping being done by government offlcers; per- 
mission to keep the spirits for not exceeding eight years without paying the 
tax, in bonded distlllery warehouses on the distiller's premises under control 
of a government storekeeper; that no one but the distiller is recognized by 
the government ; that no one but the distiller can withdraw the spirits f rom 
bond and that the government does not make delivery to the holder of a ware- 
house receipt or keep any record of or supervision over such reeeipts ; that 
on payment of the tax the spirits must be immediately removed from the 
bonded warehouse ; that an allowance is made for "outage" or loss of volume 
by evaporatlon not exceeding certain quantifies in a sliding scale, the maxi- 
mum allowance being 13% gallons per barrel of not less than 40 gallons, the 
nsual capaeity of a barrel being 46 or 47 gallons ; that the government offlcers 
keep the keys of the distlllery warehouse and can enter it In the absence of 
the distiller, but the distiller cannot enter except in the présence of the gov- 
ernment storekeeper. 

The statutes provide (section 3271 [U. S. Comp. St. 1901, p. 2122]): 

"Every distiller shall provide, at hls own expense, a warehouse, to be sit- 
nated on and to constitute a part of his distlllery premises and to be used 
only for the storage of distllled spirits of his own manufacture tmtil the tax 
thereon shall hâve been paid, * ♦ * and such warehouse, when approved 
by ttie Commissioner of Internai Revenue, on report of the collecter, is hereby 
declared to be a bonded warehouse of the United States, to be known as a 
distlllery warehouse, and shall be under the direction and control of the col- 
leetor of the district, and in charge of an internai revenue storekeeper, as- 
signed thereto by the Commissioner." 

Treasury Décision No. 1,278 holds that since the certlficate holder for 
whisky on which the tax remains unpaid has not an unconditional ownership, 
no spécial tax as a Wholesale dealer is required of him. 

Treasury Décisions Nos. 1,488, 1,494, and 1,503 hold that the counterslgning 
of warehouse certiflcates by a United States gauger or writing or printlng 
his name upon them is forbidden as tendlng to imply a government authenti- 
cation of the certiflcates, but permit the gauger to furnish an independent 
copy of a gauge report which the distlllers may attach to warehouse certifl- 
cates Issued by them. 

Charter of the Company. 

In the argument of the case, the question was raised as to the sufflelency 
of the powers in the charter of the Roxbury Distilling Company to authorize 
it to malntain a storage warehouse and issue warehouse reeeipts. I do not, 
however, flnd any difflculty on this point. The objects and purposes of the 
corporation as deflned in the charter include the foUowing: 

"First. Thfe distilling and manufacturlng of whisky, spirits and alcohol, and 
the dealing In and sale of the same ; and for such purposes to hâve, hold and 
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coEstruct ail necessary buildings, plants, machlnery aiid appliances sultable 
fOF'the same. 

"Second.'The buying and selling of grain and other materials In connection 
therewith, and tbe sale of the produets of the same. 

* • * • * * •* * * • 

"Fourth. The owning and leasing' real estate for the conduct of sald busi- 
ness." 

Section 3271 of the Fédéral Statutes, as above quoted, requires that every 
distiller shall providé at his owu expensé a warehouse to be situated on 
and to constitute a part of his distillery premises and to be used ouly for 
the storage of dlstllled splrts of his ovvn manufacture until the tax thereon 
shall hâve been pald; so that urider the statute the maintaining of a 
storage warehouse is obligatory upon every distiller and is hence ineluded 
in the charter ppwers of distllling and manufaeturing of whisky, spirits, and 
alcohol and the dealing in and sale of the same and construction of nec- 
essary buildings. 

Form of Warehouse Receipt. 

The form of warehoUse receipt used by the Eoxbury Distllling Company 
for lots of more than flve barrels is as follows: 

United States Internai Revenue. 

bbla. Stored in Wareliouse No , 

Séries K (Trade-Marlt) No 

Dietlllery Warehouse of the Roxbury Distllling' Co. 15th District of Md. 
Roxbury, Washington Co„ Md. 
This Is to certlfy that on (date) we bave on storage in the above-named distillery 

warehouse l:or account and risk and subject to the order o( barrels of our Pure 

Rye Whi.«îky distilled, marked and numbered as per margin, whicb we will dellver only 
upon présentation of this warehouse receipt and upon payment of the tax and storage at 

the raté of flve cents a month for each barrel from 

This receipt is Issued in déférence to the laws of the state of Maryland, and of the 
United States of America. Lobs or damage by lire, the éléments, accidents and natural 
decay, at Owner's risk. 

Charges for storage foUow the whisky and vAll not be collectée until the yoods are 
with&rawn; accrued charges for storage, thercfore, should 6e arrangea ietween the huy- 
er and seïler uliencver this receipt changes hands. 
For checks against this receipt, see withdrawais endorsed on other side. 
Thomas Leishear [Seal] Geo. T. Gambrill [Seal] 

Treasurer. Président.. 

Sériai Numbers. Wine Galls. Proof. , Proof Galls Date of Bntry. 



The receipts for five-barrel lots, of which a great mauy were Issued, are 
in the same form, except that thèse receipts liear no date of issue, and the stor- 
age charges are six cents a month per barrel instead of five cents. The dates 
of the issue of the five-barrel certiticates can be supplied, and in most cases 
iave been supplied in the testimony, by Inspection of the stub of the re- 
ceipt book from which they were taken. On some of the certiticates is- 
sued to pledgees the rate of storage is stricken out. In addition to thèse 
two forms of receipts Intended to be negotiable, there were earlier forms, 
one signed by Mr. Gambrill personally before the Incorporation, another 
signed by Mr. Gambrill alone as président and not countersigned by the 
treasurer, and also a form of receipt marked "nomiegotiable." Thèse are al- 
luded to in the testimony, which shows that only a few.of the nonnegotiable 
receipts are outstanding, and none of them appear to hâve been presented 
to me by the claimants or petitioners. On May 10, 1904, a resolution was 
passed by the directors providlng that ail receipts thereafter should be sign- 
ed by the président and treasurer, and that the earlier forms should bfr 
recognized for delivety of the goods or exchanged if the holders so désire. 

Valldlty of Distillery Warehouse Heceipts Governed 
by Local Law. 

It must be recognized that the détermination of the question of the valldl- 
ty of distillery warehouse receipts dépends upon the local law regulating 



MERCHANTS' NAT. BANK V. EOXBURT DISTIIXING CO. 81 

transfers of Personal property, and that the fédéral courts in determining 
such questions are governed by the local law so far as the same "has been 
reguiated by statute or has by virtue of judicial décisions l;(>conie a rule of 
property upon which titles are founded and recoguized. ïhe décisions of 
courts of other states, and even of the fédéral courts of other districts, are 
authorities only to the extent that they elueidate principles of comnion law 
applicable to the case, or interpret statutes of simllar import to the Mary- 
land statutes. Brvant v. Swofford Bros., 214 V. S. 279, 290, 29 Sup. Ct. 614, 
53 L. Ed. 997; Security Warehousing Ce. v. Hand, 206 U. S. 415, 425, 27 
Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789; ïork Mfg. Co. v. Cassell, 
201 U. S. 344, 351, 352. 26 Sup. Ct. 481, ,50 L. Ed. 782; Thompson v. Fair- 
banks. 196 U. S. 516, 522, £5 Sup. Ct. 306. 49 L. Ed. 577; Dooley v. Pease, 
180 U. S. 126, 128, 21 Sup. Ct. 329, 45 L. Ed. 457; Etheridge v. Sperry. 
139 U. S. 260, 277, 11 Sup. Ct. 565, 35 L. Ed. 171; Green v. Van Bu.skirk, 7 
Wall. 139, 148. 150, 151, 19 L. Ed. 109 ; Sioux City R. K. v. N. A. Trust Ce, 
173 U. S. 99, 107, 19 Sup. Ct. 341, 43 L. Ed. 628. 

The Maryland Statutes. 

The Maryland statutes bearing upon the question of the validity of dis- 
tillery warehouse recelpts are the following: 

(1) The recording act. Code, art. 21, § 41, being originally the Act of 1729, 
c. 8, which now reads as follows: 

"No Personal property, of any description whatever, whereof the vendor, 
mortgagor or donor shall remain in possession, shall pass, alter or change, 
or any property therein be transferred to any purchaser, mortgagee or donee, 
unless by bill of sale or mortgage acknowledged and recorded as hereln pro- 
vided; but nothing hereln sliall be construed to exteud to any sale or gift, 
where the same is accompanied by delivery, nor to invalidate such transfer 
as between the parties thereto." 

(2) Article 14 of the Code, title "Bills of Lading, Storage and Warehouse 
Eeceipts," being originally Act of 1876, c. 262, with sections subsequently 
added. The provisions of the 11 sections of this act are as follows: 

"Section 1. Ail bills of lading and ail receipts, vouchers or acknowledg- 
ments whatsoever in writing, in the nature or stead of bills of lading for 
goods, chattels or commodities of any kind, to be transported on land or wa- 
ter, or on both, which shall be executed in this state, or being executed else- 
where, shall provide for the delivery of goods, chattels or commodities of 
any kind within this state, and ail warehouse, elevator or storage receipts 
whatsoever for goods, chattels or commodities of any kind stored or deposit- 
ed, or in said receipts stated or acknowledged to be stored or deposited for 
any purpose In any warehouse, elevator or other place of storage or deposit 
in this state, shall be and they are hereby constltuted and declared to be 
uegotiable Instruments and securities, unless it be provided in express terms 
to the contrary on the face thereof, in the same sensé as bills of exchànge 
and promissory notes, and full and complète title to the property in said in- 
struments mentioned or described, and ail rights and remédies incident to 
such title, or arising under or derivable froni the said instruments, shall in- 
ure to and be vested in each and every bona fide holder thereof for value, 
altogether unafCected by any rights or equities whatsoever, of or between the 
original or any other prior holders of or parties to the same, of which such 
bona flde holder for value shall not hâve had actual notice at the time he 
became such." 

Sections 2, 3, 4, and 5 relate to bills of lading only. 

Section 6 provides that every instrument described in the preceding sec- 
tions shall be conclusive évidence in the hands of a bona fide holder that the 
goods hâve been actually received and were in the custody of the person or 
corporation issuing the instrument. 

"Sec. 7. Every acceptance of an order and every other voucher whatso- 
ever, for any goods, chattels or commodities as on storage or deposit, where- 
by the custody or possession of such goods, chattels or commodities shall be 
acknowledged or certified by any warehouseman, wharflnger or other per- 
son or corporation within this state, and which acceptance or voucher shall 
aot on Its face provide or stipulate in terms that it shall not be negotiable, 
196 F.— 6 
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shall be held and taken when Issued tô be a negotlable receipt and Instru- 
ment to ail Intents and effects within the meaniug and opération of this 
article. 

"Sec. 8. Any instrument declared negotlable by this article shall be held 
and taken to hâve been issued within the meaning of this article when it 
shall hâve been signed and shall hâve been dellvered out of the custody of 
the person or corporation to be charged or bound by the same, or of hle 
or Its agent or offlcer aforesaid." 

Section 9 prohlbits the Issulng of bllls of ladlng or storage receipts un- 
less the goods hâve been actually recelved to be transported "or shall be 
actually in the possession or custody, or upon the preniises, or under the 
absolute and exclusive control of sueh person or corporation * * • at 
the tlme when such instrument shall be issued," with a punishment by fine. 

Section 10 punlshes the issulng of duplleates or delivery of goods except 
to the holder of such instrument. 

Section 11 saves ail civil rlghts notwithstandlng the crlmlnal provision. 

(3) The Act of 1906, c. 19 (effective June 1, 1906, under Constitution, art. 
3, § 31), addlng a new section to article 14 to be known as section 12. This 
statute in f uU wlth its tltle is as f oUows ; 

"An act to add a new section to article 14 of the Public General Laws, 1904, 
title 'Bllls of L'ading, Storage and Mevâtor Receipts,' relating to ware- 
house receipts, to come in after section 11 of said article, and be called 
section 12. 

"Section 1. Be it enacted by the General Assembly of Maryland, that a 
new section be and the same is hereby added to article 14 of the Code of 
Public General Laws, 1904, tltle 'Bllls of Ladlng, Storage and Elevator Re- 
ceipts,' tô come in after section 11 of sald article, and to be called section 
12, and to read as follows : 

"12. Bonded warehouses of the United States, known as dlstillery ware- 
houses, as deflned by and existing under the laws of the United States of 
America and situated in this state, shall be deemed to be warehouses within 
the contemplation and meaning of this act, and such distUlery warehouses 
shall be subjeet to ail the provisions of this article not inconsistent wlth 
the laws of the tTnited States regulating the conduct and opération of such 
dlstillery warehouses, and ail wàrehoùse receipts hereafter issued by sueh a 
distlllery wàrehoùse shall be governed by and subjeet to ail the provisions of 
this article as fully to aU Intents and purposes as the wàrehoùse receipts of 
any other warebousemau, corporation or person conducting a gênerai ware- 
houslng business in this state. 

"Approved February 27, 1906." 

This last statute, read in connection with the two former ones, and with 
the fédéral statutes regulating dlstillery warehouses, to ,my mind removes 
from question ail >yarèhouse receipts Issued on or after June 1, 1906, by dis- 
tlUers for splrits of their own manufacture stored in their own bonded ware- 
houses and vests tltle absolutely In the certiflcate holder fts owner, or in the 
pledgee of such certiflcate for the purposes of securlng bis loan. This Is 
the clear intent of the statute expfessed In unmlstakàblé and apt terms. 

;The constitùtionality of this act is attacked by reasOû of Its suhjéct not 
' betng deseribed in its title under Constitution, art. 3, § 29. Statuteà' hâve 
f requently beén held vold for this reason by the Maryland Court of Appeals, 
but only wiiérè there was something misleading in the tltle, or Somè provi- 
sion in the body of the statute, to which the title failed to call attention, 
as In Luman v. Hitchens, 90 Md. 14, 23, 44 Atl'. 1051, 46 L. R. A. 393; Christ- 
mas V. Warfleld, 105 Md. 530, 541, 66 AU. 491. 

On the other hand, it has been repeatedly held that a title indicatlng the 
addition of a new section to an existing act or article of the Code and re- 
ferring to the subject-matter, or even without such référence to the subject- 
matter, is an approprlate tltle. Second German American Bldg. Ass'n v. 
Nèwman, 50 Md. 62, 65; State v. Àpplegarth, 81 Md. 293, 303, 31 Atl. 961, 
28 l: R. A. 812 ; Garrlson v. Hill,, 81 Md. 551, 554, 555, 32 Atl. 191; Hlmmel 
V. Bichengreen, lOT Md. 610, eiS, 69 Atl. 511; Kingan Packlng Association v. 
Lloyd, 110 Md. 619, 625, 73 Ail. 887. See, also, a very full discussion of the 
scope and purpose bf this coristituflonal provision by Burke, J., in Fout v. 
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Frederick County, 105 Md. 545, 66 Atl. 487, citlng Cooley's Constitutlonal 
Limitations (3d Ed.) 175, 158. 

In the same case the argument of appellants glves tlie substance of the 46 
cases In whieti the application of this section of the Constitution had beeu 
previously consldered in Maryland. 

Article 14 relates to bllls of lading, storage, and elevator reeeipts, and the 
new section added by the Act of 1906, c. 19, glves to warehouse reeeipts Is- 
sued by a distlUery warehouse the attributes given to other warehouse re- 
eeipts by that article. 

Glven the fact that storage warehouse reeeipts of a gênerai warehouseman 
are good notwithstandlng the recordlng laws, and the intention of the Légis- 
lature belng that dlstlllery warehouse reeeipts should hâve the same attri- 
butes, I can see no necesslty for entitUng the act otherwlse than as addlng 
an additlonal section to article 14. 

I hâve carefully consldered the crltlclsms of the phraseology of thls act 
contalned on pages 12 to 16 of the brléï of the Franklin Bank, But I can- 
not see any force In them. "Bonded warehouse of the United States" Is a 
loose and inaccurate description of a dlstiller's warehouse for the storage of 
taxable splrits under bond to the United States; but this Is the exact lan- 
guage used in section 3271 of the Fédéral Statutes. The foUowing words, 
however, "known as dlstlllery warehouses, as defined by and existing under 
the laws of the United States," are a proper description of such warehouses, 
which are also called by the same désignation of "distillery warehouses" In 
the fédéral statute to which référence is made, and which are of unlform 
character. 

Slnce the receivershlp in this case on February 21, 1910, the Législature 
has repealed the whole of article 14 of the Code, and by Acts of 1910, ce. 336 
and 406, has enacted the Unlform Bllls of Lading and Warehouse Reeeipts 
Acts instead of said article 14. Thèse acts both took efCect June 1, 1910, and 
do not affect the présent case. 

Valldity Irrespective of Statute. 

The question of the valldity of warehouse reeeipts Issued prior to the Act 
of 1906, c. 19, or irrespective of that act, by distillers for splrits of their 
own manufacture stored in their own bonded warehouses, is an extremely 
Interestlng one and has been fully and ably argued. My conclusion after 
carefiil considération of the arguments and of the authorities cited is In 
favor of the valldity of such reeeipts in the hands of purchasers or pledgees ; 
and that they are valid not only Inter partes or agalnst solvent dlstUlers, 
but absolutely as vesting tltle hi such purchasers, or liens In favor of such 
pledgees, àgalnst subséquent credltors. 

The Maryland law requlrlng the recordlng of bills of sale (Code, art. 21, § 
41) makes an exception of cases where there Is a "dellvery." There has been 
no physical dellvery hère, and to sustaln the dlstlllery reeeipts as passing 
tltle it is necessary to brlng them wlthin the scope of constructlve dellvery. 

Constructive Dellvery. 

Where the goods are of such a nature or In such condition or In such situ- 
ation that the moving of the goods Is elther Impossible or productive of 
great and unreasonable inconvenlence or expense, the developœent of com- 
merce and the growlng necesslty orf ready sales and pledges has caused cer- 
tain substltutes for physical dellvery to be recognlzed by mercantile custom 
and to recelve judicial sanction. The growth of thls constructive or sym- 
bollcal dellvery following the advancing complexity of trade is extremely 
Interesting. 

In Hall V. Elchardson, 16 Md. 396, 412, 77 Am. Dec. 303, the court says 
as to what eonstitutes dellvery: "Regard must be had to ail the facts bear- 
ing upon the partlcular question, and, especially, to the character of the trans- 
action In which the parties may hâve been engaged, to ascertain whether the 
delivery was such as the nature of the case admttted." 

And agaln: "Where the goods are pondérons, actual delivery is not re- 
qulred; a constructive dellvery may be ImpUed from various acts, among 
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whlch are, deslgnating them for the use of the purchaser by marklng, or 
removing them for the purpose of belng delivered." 

Ainong the Maryland cases illustrating thls are the following: Van 
BruDt V. Pike, 4 GUI, 270, 275 (45 Am. Dec. 126), a case of pig Iron In whlch 
the court applles the test "Incapable in the ordlnary course of business of 
actual dellvery." Atwell v. Miller, 6 Md. 10, 18, 61 Am. Dec. 294, a case in 
whlch baies of heavy goods were set aside and marked while In the vendor's 
possession. See, also, Thompson v. B. & O. K. R., 28 Md. 396, a case involv- 
ing the transfer of ownershlp of pig Iron. 

In Hatch v. Standard OU Co., 100 U. S. 124, 25 L. Ed. 554, there was a 
sale of a million barrel staves under a contraet that dellvery should be 
deemed complète upon piling and countlng the staves, though still under the 
eontrol of the vendor, and the court held as against a créditer of the ven- 
dor that title had passed to the vendee by constructlve dellvery. See, also, 
Léonard v. Davis, 1 Black, 476, 17 L. Ed. 2ii2, in whlch logs floating in the 
water were held to hâve passed Into the constr active possession of the ven- 
dee. 

In 35 Cyc, Tltle Sales, p. 309, it is said: "Aud where from the character 
or condition of the goods an actual manual dellvery is impraeticable, a con- 
structlve or symbolical dellvery is sufficient." 

Bills of Lading. 

Passing from the class of cases in whlch the character of the goods de- 
livered justifies the récognition of a constructlve or symbolical dellvery, we 
next come to that class of cases where the goods are not at hand to be phys- 
ically transferred, Cut are in transit by land or water, and so we flnd the 
carrier's reeeipt or bill of lading recognlzed as évidence of ownership and 
possessing negotiability. An early case illustrating thls development of the 
law of constructlve dellvery is Couard v. Atlantic 1ns. Oo.. 1 Pet. 386, 445, 
7 L. Ed. 189. See, also, Baltimore & Ohio R. li. v. Wilkens. 44 Md. 11, 22 
Am. Rep. 26, before the Act of 1876, c. 262, and Tiedeman v. Knox, 53 Md. 
612, after that act. 

Warehouse Receipts. 

From bills of lading the tïftnsition is easy to the reeeipt of a warehouse- 
man, a party independent of the seller and the buyer, a dlsiuterested per- 
son acting merely as custodian of the goods. Gibson v. Steveus, 8 How. 384, 
399, 401, 12 L. Ed. 1123. 

A "warehouse reeeipt" has been defined to be a written contraet between 
the owner of the goods and the warehouseman ; the latter to store the goods, 
and the former to pay for that service. Slnsheimer v. Whitelyj 111 Cal. 378, 
380, 43 Pac. 1109, 52 Am. St. Rep. 192. 

In Haie v. Milwaukee Dock Co., 29 Wis. 482, 488, 9 Am. Rep. 603, in a most 
instructive opinion, after stating that the English courts place bills of lading 
and warehouse receipts on the same footing, the court adds: "And so do the 
courts of this country, in whieh it has been held that the indorsement and de- 
llvery of the warehouse document transfers the légal title and constructlve 
possession of the property. It is a good symbolical dellvery, équivalent, in 
the then situation of the property, to the dellvery of the property itself." 

I can do no better at this point than repeat the language of Robinson, J., 
in State v. Bryant, 63 Md. 66, 68, quoted in the brlef of the Merchants' Na- 
tional Bank: 

"Goods and chattels in the hands of the carrier were incapable of being 
actually delivered during the transit, and after they arrived at the place of 
dellvery, it might be to the interest and convenience of the owner that they 
should be stored to await a future sale. Hence for the purpose of facilitating 
business transactions, the law recognlzed bills of lading, warehouse, elevator, 
and storage receipts, as the symbols of the property represented by them, by 
the delivery or indorsement of whlch the title to the property was transferred 
to the holder. They stood In the place of the property, and operated as a con- 
structlve or symbolical delivery of the property itself." 

General Warehouseman Isaulng Reeeipt for His Own Goods. 

As I read the cases, the decided welght of authority is In favor of the 
proposition that a gênerai warehouseman having goods of other parties in 
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hls warehouse may store his own goods tlierein and issue receipts against 
theJi which will hâve the valldity of warehouse receipts. 

In 30 Ain. & Kng. Ency. of Law (2d Ed.) p. 74, the stateynent is made: 

"By the weight of authority a warehouseman having property of his owu 
stored lu liis warehouse may, in the absence of statute, issue receipts therefor, 
and pledge them as collatéral securlty for hls own debt by delivery of the 
receipt." 

In 31 Cyc. p. 806, It Is sald: 

"And at eommon law a warehouseman, having property of hls own in store, 
may make a pledge of It to seeure a debt, by executlng and delivering an or- 
dinary warehouse receipt which will be valld against subséquent credltors." 

In Swedish- American National Bank v. First National Bank, 89 Minn. 98, 
at page 116, 91 X. W. 218, at page 224 (99 Am. St. Rep. 549), the Suprême 
Court of Minnesota sald: 

"It is elenientary that a valid pledge of Personal property can be created 
only by a delirery to the pledgee of either an aetual or constructive possession 
of the pledged property. ïhe delivery of a recoguized symbol of title, such 
as a warehouse receipt, Issued by a warehouse as owner, is sulRcient as a 
constructive delivery. But in such case the identlcal property must be re- 
tained by the pledgor as ballee of the pledgee. Other property of like char- 
acter and kind cauuot be substltuted. National Exchange Bank v. Wilder, 34 
JNIinn. 149, 24 N. W. 699. Thls is the common-lavv rule, and is presumed to 
be the same in ail the states." 

In State, use of Hart-Parr Co.. v. Robb-Lawrence Co., 17 N. D. 257, 115 N. 
W. 846, 16 Ij. R. a. (N. S.) 227, the question was presented of a gênerai ware- 
houseman Issuing receipts for his own goods, and decided In favor of the va- 
lldity of such receipts. The North Dakota Suprême Court bases its décision on 
the argument that, if the warehouseman should deliver the goods physlcally 
to the pledgee and then receive the goods back on storage, the warehouse re- 
ceipt would be good, and then asks the pertinent question, "Was such a formai 
transfer and retransfer of the aetual possession necessary to create a valid 
pledge and deposit or ballment of the property?" The form of eertiiicate in 
the case cited Is a fiction and reads: "Recelved in store from the Hart-Parr 
Co. on account of themselves the goods named below." 

It may be noticed in passlng that the certificates in the Miller Pure Rye 
Distilling Co. Case in the fédéral court in Pennsylvania, discussed below, con- 

tain a simllar fiction, "Recelved on storage from ourselves subject to 

our order" ; while in the Foxtown Distilling Co. Case, also discussed below, 
the direct statement is used, "This certifies that I hâve in this distillery 

warehouse — to be delivered to J. M. Sheldon & Co., or order, on returu 

of this warehouse receipt," etc. ; and in the case at bar a similar direct state- 
ment Is used, "This is to certlfy that on (date) we hâve on storage In the 
above-named distillery warehouse for account and risk and subject to the 
order of," etc. 

In the Robb-Lawrence C&se, last cited, a number of authorities bave beeu 
coUected by the court. In the note to the Robb-Lawrence Case in 16 L. R. 
A. (N. S.) 227, the cases for and against the valldity of a warehouseman's 
recmpt for hls own goods are coUected, and it is said: "It Is held by what is 
proliably the weight of authority that such a pledge is valid." See, also, the 
opinion of Judge Cooley, in Merchauts' & Manufacturers' Bank v. Hibbard, 
48 Mich. 118, 122, 11 N. W. 834, 836 (42 Am. Rep. 465). In which the court 
held that a pledge made by a warehouseman in the form of a warehouse 
receipt for his own flour was valid, adding "for the laws of trade are made 
and exist for the protection of trade, and they should not tolerate rules which 
hâve the effect to border the chambers of commerce with légal pitfalls." 

Receipt of Vendor or Pledgor Who is Not a Warehouseman. 

A vendor or pledgor cannot make himself a warehouseman by issuing re- 
ceipts for his own goods in his own possession, and the doctrine of construc- 
tive delivery by warehouse receipts stops short of permitting him to do so. 

In the Maryland case of State v. Bryant, 63 Md. 66, the court held, in an 
opinion by Robinson, J. (Alvey, C. J., dissentlng), that a canner could not, by 
issuing a storage receipt for tomatoes canned by him, make himself a ware- 
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houseman and could not be conTicted undcr Act of 1876, c. 262, for unlaw- 
fully dellverlng the goods for whlch such a recelpt had been Issued. At pag« 
70 of 63 Md., the court says: 

"It is clear, then.'both from the language of the act itself, and the pur- 
poses for whlch It was passed, that the Législature never meant to déclare 
that a mère recelpt, Issued by one engagea In the canning business, for goods 
canned by him, and whlch were to remain In bis possession, subject to the 
order of the purchaser, should pass tltle to the goods as against ail other 
persons, and should also be negotiable in the same sensé as bills of exchange 
and promissory notes. Nor do we see any reason, either of public or pri- 
vate interest, why the act should be so construed by implication. Persons; 
engagea In the canning business hâve the same right to make sales of goods 
canned by them by delivery, or by the indorsenients of bills of lading, ware- 
house, or storage receipts, as persons engagea in any other business. And 
If the act of 1876 is to be construed as embraclug receipts issued by them 
for goods of their own cannhig, and whlch are to remain in their possession, 
upon the same grounds it must be construed to extend to receipts Issued by 
ail other persons — to the farmer, for wheat in his barn, and to the manu- 
facturer, for goods In his factory. Such a construction would in a measure 
repeai the well-settled law of this state, which déclares that no sale of Per- 
sonal property of whlch the vendor remains In possession, shall be valid 
excépt as between the parties, unless by a blU of sale or mortgage duly ex- 
ecuted and recorded ; and would destroy the safeguards, which the law bas 
wisely thrown around the sales of Personal property, for the protection of 
purchasérs and creditors." 

In the case of Securlty Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. 
et. 720, 51 L, Ed. 1117, 11 Ann. Cas. 789, an évasion was attempted by the 
Racine Knltting Company in leasing a portion of Its premises to the Secu- 
rlty Warehousing Company so as to enable the latter to issue warehouse re- 
ceipts. The Suprême Court of the United States held that this did not 
amount to a warehousing of the goods. 

In Thurber v. Oliver (C. C.) 26 Fed. 224, Judge Morris, sltting in this 
court, held, foUowlng State v. Bryant, supra, that a canner could not Issue 
a valid storage warehouse, recelpt for his own product. 

It' is hardly necessary to cite more than thèse three décisions on this 
point, emhr^cing as they do the deflnlte judgment of the highest court of 
the State, the Suprême Court of the United States, and the court in which 
the case at bar is now pendlng. There are a great many such cases, in some 
of which varions transparent déviées of a flctitious warehouseman or a 
flctltloui^ çossepglon of a real warehouseman were attempted, as In Security 
Warehousmg Co. V; Hand. 

In re MilUbourne Mills Co., 172 Fed. 177, 96 C. C. A. 629, SO L. E. A. 
(N. S.) 552, naaybereferredto hère as a récent case whlch is dlscussed in 
the Miller Case in the Pennsylvania fédéral courts (clted infra). This case 
was that of :a milling eompany whose storage receipts for Its own grain and 
flour.were held not to be warehouse receipts. 

Washington, County Bank t. Motter, 97 Md. 545, 55 Atl.- 313, was a pre- 
dsely simllar case to the Mlllbourne Mills Case. 

The case of Textor v. Orr, 86 Md. 392, 38 Atl. 939, was strongly urged by 
CQunsel for. the Franklin Bank, as authority for the broad contention that 
a pledge of :personal property In the debtor's custody cannot be liiàde valid 
against subséquent creditors otherwlse than by a chattel morgage. As this 
is an important Maryland case, I hâve glven it careful eonsideraition. In 
this case McGauIey, the debtor, and Textor, the credltor, signed a paper by 
whlch McOauley "glves" certain barrel hoops in McCauley's possession to 
Textor "as securlty for the payment of four notes" and Textor "agrées to 
release his. daim against said hoops npon the payment of the last-mèntloned 
note." McCauley havlng made an assignment to Orr for the benefit of cred- 
itors,' Oie «oùrt said (page 397' of 86 Md., page 939 of 38 Atl.): 

"Itils cleffr, we thlnk, that the contract above set forth did not constitute 
a pledgeôf 'the hoops as securlty for the debt, because transfér'of possession 
of the tblnè pledged to the pledgee or to a tbird party for his beneflt Is es- 
scBtiàl td"the création of à pledge. Càsey v". Cavaroc, 96 U. S. 490 [24 h. 
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Ed. 779] ; Moors v. Readlng, 167 Mass. 322 [45 N. E. 760, 57 Am. St. Rep. 
460], In the case now before us, the hoops remalned In tUe possession and 
imder the control of McCauley. 

"Nor can the agreement be effective as a blll of sale or chattel mortgage, 
as against third parties, beeause It is net acknowledged and recorded as re- 
<iuired by the Code, In ail cases where the seller or mortgagor of chattels 
remains in possession. Article 21, | 40, of Code." 

And the court held that the paper was good Inter partes and against prlor 
ereditors as an équitable mortgage, but not good against subséquent cred- 
itors. 

Thls case shows that a debtor n:ay hypothecate his goods to secure hls 
créditer against ail possible claiinauts In either one of two ways: 

(1) By a dellvery of the article pledged. 

(2) By a chattel mortgage duly recorded. 

But there is nothing In the case to deny the effect of constructive dellv- 
ery or of warehousing universally recognized as équivalent to such delivery. 
There was no warehousing in the case or anything in the nature of a ware- 
house receipt, but siniply a clear évasion of the recording law by an attempt 
to pledge undelivered goods, which the court refused to sanction. I cannot 
regard this case as niaking as strongly against the icarehouseman of his 
•own goods, as the other cases last cited. 

Warehouse Reeeipts of a Distiller for Hls Own Goods In His Bonded Dis- 

tillery Warehouse. 

We now corne to the exact turning point of the case at bar : Whether a 
■distiller's storage reeeipts for spirits manufactured by him, beiug in the 
form of dlstillery warehouse reeeipts, are to be consldered as having the 
validity (Independently of the Act of 1906, c. 19) of the reeeipts of a gên- 
erai warehouseman, or whether they come wlthin the exception of a flctitious 
receipt for his own goods by one who is not a warehouseman. It seems 
clear to me that there is adéquate reason for recognizing the validity of dls- 
tillery warehouse reeeipts which has been given to them by long course of 
dealing by the traders and the banks, and that this contention should prevail. 
It Is a growth and development of the doctrine of constructive or symbolical 
delivery which I hâve attempted to trace in this opinion, and of the under- 
lying principle, that the courts will recognize as constructive delivery that 
form of dellvery which the ehai'acter and situation of the goods impera- 
tively requires. I was much struck wlth the phrase of one of the counsel 
that any form of dellvery of distllled spirits other than by the storage re- 
eeipts of the distiller is "commerdally impossible." The situation Is qulte 
différent from that of camied tomatoes, flour, or other products of manufac- 
ture. Hère the goods must be stored untU they attain the requisite âge. 
The annual production, worth perhaps $5,000,000 per annum in Maryland, 
or 130,000,000 in six years, must be available for sale or hypothecation or 
the industry cannot be carried on. To pay the taxes and store the goods 
in a "free" warehouse would involve loss and expense which would be ab- 
solutely useless and ruinous to the manufacturer. Let us consider wbat the 
éléments of this loss and expense would be: 

(1) The payment of the tax of .$1.10 per gallon Immedlately upon the dis- 
tillation of the spirits instead of at the end of six or eight years would in- 
volve a loss in interest of from 39.6 cents to 52.8 cents per gallon, almost 
équivalent to the initial value of the spirits when distllled. 

(2) The distiller would forfelt the allowance for leakage or evaporation 
known as "outage" amountlng to say 30 per cent, of the bulk of the goods, 
«r 33 cents per gallon for the tax if estimated upon the original bulk. 

(3) The Insurance would be trebled, as the "free" goods would hâve to be 
insured for $1.60 per gallon instead of 50 cents per gallon. 

If my càlculatlons are correct, the loss and expense by not allowing the 
spirits to remaln in bond might reach $1 per gallon on spirits of which the 
initial value is about 50 cents per galloB, which would be prohibitive. The 
System of allowing the goods to remaln In the warehouse unde* fédéral su- 
pervision and control is expressly designed to faeilitate the maturlng or 
agiug of the spirits without putting the distiller to this expense, and H a 
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single distiller sliould avail hlniself of the bouded distillery warehouse Sys- 
tem it would be cominerclally impossible for any competitor to wlthdraw 
his product Immediately after distillation, pay the tax, and store the prod- 
uct in a "free" warehouse of a gênerai warehouseuiau. 

General bonded warehouses apart from the distillery preuiises are author- 
ized by the fédéral statute In the discrétion of the Comniissioner of Internai 
Revenue, but it appears from the testimony that the only warehouse of this 
sort in Âlaryland was abandoned 10 years ago. 

The spirits must stay in bond ; and, staying lu bond, they must be sold 
or carrled financially during the aging process and must be susceptible of 
a form of constructive or symbollcal delivet'y which will make a valid sale 
or pledge. The statutes I bave quoted show that the govemment reeognizes 
only the distiller and that there Is no possible way of delivering the goods 
or of waréhousiiig them, except by the storage receipt of the distiller him- 
self. The fédéral statute, while not recognizing the receipts of the distiller, 
does recognize the place of storage as a warehouse, and I see no reason why 
the récognition of a warehouse receipt as a form of symbollcal dellvery cfin- 
not be extended to a distillery warehouse receipt for hIs own goods by the 
distiller himself. The reason of the rule requlring dellvery in order to pass 
title to Personal property Is that the goods shouid not appear to be In the 
ownership of the vendor or pledgor and give hlm a false crédit. This reason 
does not reach this case. The goods are hidden from vIew under the pow- 
orful eontrol of the govemment Offlcers. There is not that "ostensible own- 
ership" which tlie court sald In one of the cases must be negatived to eou- 
stltute constructive dellvery. No one giving crédit to a distiller could pos- 
slbly know whether hIs warehouse is full or empty, and there Is no décep- 
tion such as would resuit from having canned goods or flour in possession 
of which the title had passed. Moreover, from the universal course of car- 
vying on the business of marketing the product of a distillery, the faet that 
receipts are outstanding is well known to any one who deals with a dis- 
tiller. 

As it présents itself to me, therefore, the dellvery of thèse receipts must 
be recognized by the courts, or the distillers must enormously increase their 
capital to enable them to carry the product for six or eight years exclu- 
sively on their own resources. 

Custom. 

In the testimony offered before me, Mr. John H. Wlght, président of the 
Sherwood Distilllng Company (Testimony, p. 626, and foUowlng), and Mr. 
William P. Cummings, président of the Melvale DIstilling Company (Tes- 
timony, p. 633), two large distilleries In this district, and Mr. Charles T. 
Crâne, président of the Farmers' «& Merchants' Xational Bank (Testimony, p. 
636), showed that distillery warehouse receipts simllar to those In contro- 
versy in the présent case were commonly Issued by distillers and were re- 
garded In the trade and by the banks as équivalent to a dellvery of the 
goods for the purpose of passing title to the goods on storage or hypothe- 
cating such goods to pledgees of the certificates. This testimony is cor- 
roborated by Mr. George G. Atkinson, the Secretary of the Baltimore Ware- 
house Company (Testimony, p. 321). Mr. Atkinson testlfled that the produc- 
tion of whisky in Maryland is over 200,000 barrels a year, and that it is 
praetically ail represented by receipts of this kiud. It Is true that a cus- 
tom of this sort cannot be recognized, as Judge Archbald says in the Miller 
Case, cited Infra, when It Aies in the face of the law ; but when a custom Is 
found to be universal, and the f allure of the court to recognize such cus- 
tom involves the unsettling of securities of considérable magnitude com- 
monly recognized by the trade and the banks, It is the duty of the court. 
If not in contravention of any fixed principle of law, to recognize the custom 
judiclally. 

In Gibson v. Stevens, 8 How. 384, 399, 12 L. Ed. 1123, Chlef Justice Taney, 
in speaklng of the récognition of the negotiabllity of warehouse receipts as 
équivalent to dellvery, said: 

"It has exlsted long enough to assume a regular form of dealing; and it 
embraces such a wide extent of territory, and is of such gênerai Importance, 
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that Its ordinary course and usages are now publlcly known and \inderstood ; 
and it is the duty of the court to recognize them, as it judicially recognizes 
the gênerai and established usages of trade on the océan. For If. by any 
décision of this court, doubt should be thrown upon the validity and safety 
of a contract, fairly made accordiug to the usages of this trade, and in 
the ordinary course and forms of business, the want of confidence would 
seriously enibarrass its opérations, to the injury of ail connected with it, 
and woiild certainly be not less injurious to the agriculturist and producer 
than to the merchant and trader. 

"This mode of transfer and delivery has been sanctioned in analogous 
cases by the courts of justice in England and this country, and is absolutely 
necessary for the purposes of commerce." 

The point was made in the argument, and has consideruble weight, that 
the parties who are contesting the validity of thèse distillery warehouse 
receipts in the présent case are themselves the holders of similar receipts. The 
gênerai creditors are few in number and small in amonut; the aggregate 
as shown by the receivers' report being only about $6,000. None of thèse 
creditors hâve taken part in the présent contest. It seenis to me fair to 
argue that the présent contestants holding similar receipts themselve.»!, and 
relying upon thelr validity when they took them, are sliown to liave known 
of this method of dealing between this distillery and its customers or the 
banks from which it borrowed. It is true they did not know in fact. and 
could not know, of the fraud of Gambrill in issuing duplicate receipts for 
the same barrels, as they had no right to inspeet the conipany's books for 
the purpose of ascertaining vvhat receipts had been Issued. It is clear, how- 
ever, that by acceptiiig similar receipts as collatéral for loans made by them, 
they knew of this uiethod of dealing with the whisky on storage and that 
the receipts were habitually taken as a constructive delivery of the goods. 

They dispute the very form of delivery which they themselves relied upon 
in their transactions. 

Distillery Warehouse Receipt Cases in Other States. 

There hâve been a few décisions in other states as to the character of 
distillery warehouse receipts as proper warehouse receipts. In the most im- 
portant of thèse cases the receipts were issued in Kentucky and they turn 
upon the Kentucky Statutes. I cannot regard the cases of Cxreenbaum v. 
Megibben, 10 Bush, 419, Cochran v. XUpy, 13 Bush, 49,5, and other Kentucky 
cases cited, as of much authority in determining the question of the valid- 
ity of the receipts in the case at bar, as the Kentucky statute seems to fix 
the status of the eustodians of whisky as warehousemen. The statute as 
quoted in 13 Bush, at page 501, makes "ail persons, firms, corporations, com- 
panies, etc., who shall reeeive cotton, pork, corn, whisky, etc., or any kind of 
produce, merchandise. etc., or any description of Personal property what- 
ever, in store, or undertaklng to reeeive or take care of the same, with or 
without compensation, warehousemen." And another section, quoted on 
page 502 of 13 Bush, and referred to on page 505 of 13 Bush, "was intended 
to apply to property owned by warehousemen." Thèse statiites are so broad 
that the décisions under them sustaining distillery warehou.se receipts can- 
not hâve very great weight on the gênerai question of the status of such re- 
ceipts. 

In Commonwealth v. Walker. 121 Ky. 274, 80 S. AV. 180, the court says: 
"Section 2572A, Ky. St. 1903. defines the word 'distiller,' and subsection 6 
thereof recognizes him In the capacity of warehouseman, and authorizes 
him to issue warehouse receipts." Prom an examlnation of the Kentucky 
Statutes I flnd that this section was enacted in 1896. 

In Van Schoonhoven v. Curley, 86 N. Y. 187, a distillery receipt was is- 
sued by a distiller in Kentucky for certain barrels of whisliy and the holder 
dellvered the receipt to a third party with a mémorandum of sale of the 
goods to him. The original holder theu secured possession of the whisky 
In contravention of the rights of hls vendee. The décision turned on the 
fact that the statute in force at that tlme required the withdrawal of the 
whisky within one year from the tinie the receipt was issued (Instead of 
eight years, as at présent), and it was held that, a year havîng elapsed, the 
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delivery to the original holder protected the distiller, as the time for whicb- 
he agreed to hold the whisky on storage had explred. The foUowlng lan- 
guage of the court In thls case, at page 191 of 86 N. Y., contains a very 
strong argument lu favor of the gênerai valldity of distillery warehouse 
recelpts durlng the storage perlod: 

"The défendants were warehousemen, not In the usual sensé, but from 
necesslty and force of law. Thelr dutiee were by statute confined to a single 
article and that of their own production. As the place of storage of that 
article is deflned by statute, so is the length of tiine prescrlbed durlng whlch 
the storage may continue. As distillers, they were required to provide a 
warehouse on their distillery preniises, constitutlug a part of It and to be 
used only for the storage of distilled spirlts of their own manufacture untU 
the tax thereon Is paid. This, iipon approval of the proper offlcer, 'Is de- 
clared to be a bonded warehouse of the United States to be kiiown as a dis- 
tillery warehouse' (R. S. of U. S. § 3271 [U. S. Comp. St. 1901, p. 2122]) and 
placed In the joint custody of the proprletor thereof and the storekeeper 
assigned to It by the government (R. S. of U. S. 5 .'5271 [page 2124]). * » * 
Thèse provisions were known to or at least bindiiig on both parties at the 
time of making the receipt" 

Conrad v. Flsher, 37 Mo. App. 352, 8 h. R. A. 147, is a case in the St. 
Louis Court of Appeals in whlch there is soine discussion of the valldity of 
distillery warehouse reeeipts. In that case there was a contract between 
Stagg, Hume & Co., distiller.s, and Conrad for the manufacture of a certain 
quantlty of whisky which was to be subsequently delivered to Conrad, and 
f or . whlch : the distiller held Oonrad's notes. Conrad, on theeve of failure, 
being Indebted to a third party, undertook, thougli not a distiller or a ware- 
houseman, to issue storage reeeipts and pledge theni. The lien of the un- 
paid distiller was held superior to the rlghts of the pledgee. The questions 
declded in this case do not appear to me to be In point. The reeeipts were 
not those of the distiller. 

In Miller v. Browarsky,'l30 Ta. 372, 18 Atl. 643, a référée sustalned a dis- 
tillery warehouse receipt as^ against a prlor sale not evldenced by such a 
luceipt, and the court affirmed his finding. 

In Rosénhaum v. Batjer, 154 Pa. 544, 25 Atl. 754, the question of the- 
valldlty of distillery warehouse reeeipts was suggested by the lower court, 
but not declded. The case turned on a question of estoppel and was af- 
firmed by the Suprême Court of Pennsylvania without an opinion. See, also, 
Kell V. Harris, 1 Pa. Co. Ct. R. 171; 5 Central Rep. 865; Sloan v. Johnson, 
20 Pa. Super. Ct. 643; Exchange Bank v. Uhlman, 5 Pa. Dist. R. 480. 

The last three casgs are ail décisions of Inferlor courts In Pennsylvania 
in favor of the valldity. 

The Pennsylvania Fédéral Cases. 

The précise question involved In thls case, the valldity of distillery ware- 
house recelpts of an Insolvent distiller, bas been before the fédéral courts of 
the Third circuit quite recently In two cases. One of thèse cases Is In re- 
Miller Pure Rye Dlstilling Co., 176 Fed. 606, being a case tn the District 
(■'ourt for the Eastern District of Pennsylvania declded by McPherson, Dis- 
trict .Tudge. The same case on appeal to the Circuit Court of Appeals for 
the Third circuit was heard by Bufflngton and Lannlng, Circuit Judges, 
and Archbald, District Judge, and there entitled Taney, Trustée, v. Penn 
National Bank. TJie other case is In re Foxtown Dlstilling Co., In the Cir- 
cuit Court for the Western District of Pennsylvania, declded by Orr, J., 
confirming the report of a spécial master. This case Is pehdlng on appeal 
to the Circuit Court of Appeals for the Third circuit, and is there entitled 
Boarts, Trustée, y. Selden. For brevlty I will call thèse cases the Miller 
Case and the îJo^town Case. 

la the Miller Case, Judge McPherson in the lower court sustalned the 
validité of the reœlpts. On appeal Judgé^ Archbald delivered an opinion 
reversi^g Judge MePherson and holding the reeeipts Invalld. Judge Lantilng 
dellver'^d a;separate>opinlon concurrlng with Judge Archbald. Judge Biif- 
fingtw dissented, being of opinion that the recelpts were valld. I am lu- 
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formed that a reliearlng bas been granted, so that the ease Is not now flnally 
decided. 

In the Foxtown Case, Judge Orr dellvered no opinion, but sustalned the 
spécial master upon exceptions to bis report holding the recelpts valld. No 
opinion has yet been filed In the Circuit Court o£ Appeals In thls case, and 
I understand that it has been argued, and a motion for reargument granted. 
So that tbere is no final décision of the question in elther case, and we bave 
the conflicting views of flve fédéral judges, three In favor of the receipts and 
two contra. 

It may be noted that the Pennsylvanla statute, whlle very differently ex- 
pressed, does not differ materially in purpose from the Maryland warehouse 
and bllls of lading statute as it stood before the act of 1906. 

The Act of Assembly of Pennsylvanla of September 24, 1866 (P. L. 1867, 
§ 1363) makes warehouse recelpt and bills of lading negotiable, and provides 
that any person to whom the said recelpt or bill of lading may be transfer- 
red shall be deemed and taUen to be the owner of the goods, and adds "so 
îis to give security and validity to any lien created on same, subject to the 
payment of freight and charges thereon." Thls statute is, if anything, more 
strongly in favor of the ownership of the recelpt holder than is the original 
Maryland statute, and if it had had a final construction in the fédéral courts 
of the Thlrd circuit adverse to such recelpt holders, I might feel compelled 
to follow* such construction as to certlflcates prier to the amendatory act 
of 1906. As thèse cases now stand, they are shnply divergent views of 
eminent judges, and leave the question practically undecided. 

In the Foxtown Case there was a gauger's certiflcate on the face of the 
recelpt. In the Miller Case there was a gauger's certiflcate accompanying 
the receipt. In the Eoxbury Case, the case at bar, I gather that thèse 
gauger's certificates dld not usually accompany the recelpts, though in a few 
cases they hâve been ofCered in évidence with them. I think, with great re- 
spect, that Judge Archbald's and Judge Lanning's opinions in the Miller 
Case attach too much importance to the question of government custody. 
We must concède that the government is not the warehouseraan and that 
its supervision is for a spécial and limited purpose, the collection of the 
tax, and opérâtes only to restrict and control the real warehouseman, who 
is the distiller. We may concède ail thls and still not weaken the argument, 
whlch is most cogent to my conclusions, namely, that by reason of the gov- 
ernment control and by reason of the government's refusai to recognize any 
one but the distiller, the dlstlUer's receipt is the only possible form of de- 
llvery which can be employed unless we are to exclude from commerce and 
banlîlng thls large mass of property. 

I quote from the very clear and convlnclng reasoning of Judge McPherson 
on thls point: 

"Save In one respect the case cannot be distingulshed. I think, from In 
re Millbourne Mills Co., 172 Fed. 177 [96 C. C. A. 629, 30 L. R. A. (N. S.) 
552], and, unless the distinction justifies the application of a différent rule, 
the order of the référée was right. In my opinion, however, a material dlf- 
erence between that case and this is to be found in the fact that the pledged 
property hère was stored in a bonded warehouse established and maintained 
under the laws of the United States. It is true that the whisky dld not 
cease to belong to the coinpany simply because it was stored in the ware- 
house. It was the product of the bankrupt's sklll, labor, and capital, and 
in no sensé belonged to the government. The stringent régulations of the 
fédéral law concerning tthe custody of distilled spirits are intended to pro- 
teet the government's rights to the tax. They bave no other ultimate pur- 
pose, but I think it cannot be denied that thèse régulations interfère so se- 
riously with the owner's right to deal freely with the spirits that property 
in such a situation should not be treated as grain and flour, for example, 
are treated in the warehouse of a mllling company. In the case of a mill- 
iug Company, nothing except the eonveuleuce or the désire of the parties pre- 
vents the company from delivering possession of the grain or flour to the 
pledgee ; and therefore, if they choose to make a contract of pledge wlthout 
actual or construotive dellvery of the property, they must abide the consé- 
quences. But dellvery of spirits in a bonded warehouse cannot be ofCered 
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by a pl^dgor oï aceepted by the pledgee. The splrlts must remain where 
they are untll tli-J fax is paid and the government formally permlts the re- 
moval." In re. Miller Pure Kye Distilllng Co. (D. 0.) 176 Fed. 606, 608. 

It may be noted, too, that in Pennsylvania there are gênerai bonded ware- 
houses which do not oxist in Maryland, and the possiijility of the distiller 
storing hls goods In such warehouses and so gettlng a receipt of an inde- 
pendent ballee is another one of the grounds of the opinions of both Judge 
Archbald and Judge Lanning adverse to the distiller's reeeipts.i 

The State Tax Cases. 

In construing the statutes of Maryland euaeted for the purpose of taxing 
distilled spirits as Personal property, distinct récognition is given in four 
cases by the Maryland Court of Appeals to the distiller as a warehouseman 
having spirits in his custody and to the holders of the warehouse receipts as 
owners of the spirits by vlrtue of the receipts as negotiable évidences of 
ownership. 

The statute is Act of 1892, c. 704, and îs aniended by Aet of 1900, c. 320, 
and codlfied uuder the article Revenue and Taxes in the Code of 1904, art. 
81, §i 214 to 224. 

In Monticello Distilllng Co. v. M. & C. C. of Balte, 90 Md. 416, 45 Atl. 
210, the Revenue Act of 1892, c. 704, Imposing a tax on spirits in bond, was 
considered by the court. The court held the tax eonstitutional except for 
the absence of a provision for notice to the parties Interested to appear be- 
fore the State Tax Cominissioner to contest the valuation or for an appeal 
from hls décision and suggested an amendnient of the statute. McSherry, 
C. J., throughout the opinion recognizes the distiller as the warehouseman 
and the certificate holder as the owner of the spirits. 

90 Md. page 424, 45 Atl. page 211 : "Of the large number of barrels of 
spirits included In the returns coinparatlvely few belonged to the eompany, 
by far the larger portion were owned by persons who were unknown to the 
Company. The évidence of thèse persons' ownership were certiflcates is- 
sued by the eompany. Thèse warehouse certiflcates pass by delivery, and 
after they leave the possession of the warehouseman or the distiller he eau, 
with difflculty, if he can at ail, keep trace of them." 

90 Md. page 426, 45 Atl. page 212: "And the peculiar nature of the prop- 
erty itself, the linown difflculty in tracing its ownership and the ease and 
faeility wlth which the tltle to it was transférable, were ail vital éléments 
to be considered in devising a scheme for subjecting the persons who owned, 
had possession of or controUed thèse distilled spirits, to the obligation ot 
contributing their just share to the publie burden." 

90 Md. page 426, 45 Atl. page 212: "As the distiller or the warehouseman 
is the individual through and from whom the tltle passes to others by means 
of certiflcates which he, and he alone, issues." 

90 Md. page 426, 45 Atl. page 212: "It is no hardship because it Is al- 
ways in the distiller's or the warehouseman's power to imuiediately reimburse 
himself the taxes advanced for the unknown owner, and he may do this 
by selling enough of that owner's spirits for the purpose." 

90 Md. page 432, 45 Atl. page 214: "As there is no provision of law glving 
the distiller, the warehouseman or the owner of the spirits the right to be 
heard." 

In Fowble v. Kemp, 92 Md. 630, 48 Atl. 379, the court held that the taxa- 
tion of distilled splrlts in the hands of the distiller, though owned by other 
parties, was valid as to the counties in this state; a method of hearing on 
appeal being provided by Act of 1898, c. 275, which, however, dld not ap- 
ply to Baltimore City. 

In Carstalrs v. Cochran, 95 Md. 488, 52 Atl. 601, the taxation of spirits 
In the distiller's warehouse was agaln considered under the amended statute, 
Act of 1900, c. 320, and the court held the taxation to be lawful. Pearce, 
J., In the opinion quotes considérable portions of the text of the opinion 

^ Since thfs opinion was rendered by the spécial master, the Circuit Court of Appeals 
for the Third Circuit has decided both cases referred to In tavor of the validity of the 
certiflcates. Tanegr v. Pena Nat. Bank (BoarU T. Selden) 187 Fed. 689, 109 C. C. A, 437. 
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of McSherry, 0. J., iu ilonticello Distilling Co. v. M. & C. C. of Balto,, 
90 Md. 416, 45 Atl. 210, includlng some of the passages I hâve qiioted above. 
He also says (95 Md. 506, 52 Atl. 604): "The holder of the certiflcate hàs 
actual knowledge ot" the quantity of sprits belonging to him in the distiller's 
hands." 

ïhe case of Haimis DistilHng Co. v. M. & C. C. of Balto., 114 Md. 678, 80 
Atl. ?>19, involves, the court says, the collection of taxes on distilled spirits 
"in the custody of the appellant corporation" under Code, art. 81, §S 214-224, 
whieh "require, aniong other things, that the custodian of distilled spirits 
shall pay for the owner the taxes levled with référence to the property, bnr 
reserve a lien upon it as a means of reimbursement for the payment." and 
cites Monticello Distilling Co. v. Balto. City, 90 Md. 416, 45 Atl. 210; Fowble 
v. Kemp, 92 Md. 637. 48 Atl. ?>79; Carstairs v. Cochran, 95 Md. 488. 52 Atl. 
601; Carstairs v. Cochran, 193 U. S. 10, 24 Sup. Ct. 318, 48 L. Ed. 596; Ilan- 
nis Dlst. Co. V. Balto., 216 U. S. 285, 30 Sup. Ct. 320, 54 L. Ed. 482. 

Urner, J., makes use of the following expressions: 

"The statutory duty * * * to pay taxes validly levied with respect to 
property in their custody." 

"It Is obviously iiupracticable to identify at any glveu time the hoUlers of 
the negotiable warehouse certlflcates who own the spirits in storage." 

It is true that thèse cases did net arise on a daim of ownership by the 
certiflcate holders as absolute owners or as pledgees, as in the présent case of 
the Roxbury Distilling Company certlflcates ; but I am unable to aceept the 
contention of the counsel for the Franklin Bank that the scope of the expres- 
sions used is to be limited to a qualifled ownership as against solvent distil- 
1ers only, and think it clear from the repeated expressions of the Court of 
Appeals that the holder of a certiflcate of the distiller for whisky in a bond- 
ed warehouse is treated by that court as the owner of the goods, implying a 
right to assert snch ownership as against sulisefiuent pnrchasers or sul)se- 
quent credltors of an insolvent distiller. 

The case of Carstairs v. Cochran, 95 Md. 488, 52 Atl. 601, was appealed to, 
and affirmed by the Suprême Court of the United States in Carstairs \. 
Cochran, 193 U. S. 10, 16, 24 Sup. Ct. 318, 319 (48 L. Ed. 596). 

In this case, 5Ir. .Instice Brewer, in delivering the opinion of the court and 
sustaining the constitutionality of the tax, says: "And that for spirits so in 
bond ne.gotiable warehouse receipts hâve been issued, do not affect the qvies- 
tion of the power of the state." 

In the case of M. & C. C. of Balto. v. Hannis Distilling Co., in the United 
States Circuit Court for the District of Jlaryland (1908), the piiyinent of the 
Maryland state tax by a distiller was again resisted, and. the vnlidity of the 
tax being upheld, an appeal was taken to the Suprême Court of tlie United 
States. Upon this appeal reported in Hannis Distillhisr Co. v. Balto., 216 U. 
S. 285, 80 Sup. Ct. 326, 54 L. Ed. 482, the court reviewed the fédéral and 
state décisions, and, holding that the (luestion had been settled beyond con- 
troversy, disniissed the appeal for want of .lurisdiction. 

In Thompson v. Kentncky, 209 U. S. 340, 28 Sup. Ct. 533, 52 U. Ed. 822, a 
similar question as to the validity of a state tax under the laws of Iventucky 
was presented to the United States Suprême Court upon appeal froni the 
Court of Appeals of Kentncky. The validity of the tax w,-is sustained, and, 
as in the Maryland cases, the distiller is spokeu of by Mr. .Justice McKenna 
as a "warehouseman" and the certiflcate holders as "owners." See. also, 
Hartman v. Bean, 99 U. S. 393, 397 (25 L. Ed. 455), where the court says: 
"Concède that the owner of the distilled spirits may sell the same while the 
spirits are deposited in the bonded warehouse, still his sale nmst be regarded 
as subject to the tax, as the purchase was in this case, whioli means that the 
purehaser takes the property subject to the lien iu favor of the United States 
that Is created by the act of Cougress." 

The Gambrill Indietment Case. 

Slnce the argument before me iu this ease, the Court of Apiieals of Mary- 
land has rendered a décision on April 19, 1911, in the crimiual proceedings 
against Gambrill for duplication of the receipts. 

The demurrer to the indietment was on two grounds, the Implied repeal 
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of tiie crlminal section by the Act of 1910, c. 336, without a Savlng clause, 
ana the point that the recelpts in auestion were not properly warehouse re- 
celpts. Thè court sustained the demurrer on the flrst ground and did not 
express any views on the second. State v. Gambrill, 115 Md. 506, 81 Atl. 10. 

The Roxbury Dlstllllng Company as Warehouseman for Gambrill. 

I hâve not overlooked the contention made by one of the counsel that prior 
to June, 1906, that is to say, prior to the Act of 1906, c. 19, the Roxbury Dls- 
tllllng Company was the warehouseman and Gambrill was the owner, and 
consequently during that period the receipts might be treated as the recelpts 
of a warehouseman or ballee who was Independent of the owner of the goods. 
X should not be willlng to rely upon this view as giving validlty to the re- 
celpts, as I think the position of treating Gambrill and the Eoxbury Distil- 
ling Company as Independent eutitles is vulnérable. The views I hâve ex- 
pressed as to the valldity of distillery warehouse receipts render it unnec- 
essary to discuss this question at any length, but the fact that Gambrill own- 
ed ail the stock of the company except the qualifying shares of the directors 
under the original incorporation lu 1900 and continued to own ail the com- 
mon stock except the qualifying shares of directors and three-fourths of the 
preferred stock under the reorganization In 1904, seems to bring this corpora- 
tion during tliat period within the class of "one-man corporations" discussed 
in Pott V. Schmucker, 84 Md. 535, 36 Atl. 592, 35 L. B, A. 392, 57 Am. St. 
Rep. 415, and the authorities therêln cited. 

The Maryland Court of Appeals, in the case referred to, refused to recog- 
nize a corporation of this character as having a distinct existence f rom Johns 
H. R. Nieholsou, the owner of ail the capital stock, and as against credltors 
of the corporation refused to, treat Nicholson's bauking flrm as entitled to 
participate in the assets of the corporation. 

Without discusslng the contention at more length, It seems to me that the 
reasoning of that case would prevent the treating of the Roxbury DIstilling 
Company as an independent ballee of Gambrill. 

Validlty of Certlfleates In Name of and Indorsed by Gambrill. 

Holding that thèse distillery recelpts are to be recognized as valid and ne- 
gotlable warehouse recelpts, it now becomes necessary to consider the attack 
which Is made upon receipts issued by the company to Gambrill and Indorsed 
and dellvered by him as collatéral for his own loans. We may assume the 
fact, whleh I do not think Is denied, that every recelpt holder other than 
Gambrill, whether purchaser or pledgee, acted in good faith and is a bona 
flde holder for value or a bona fide pledgee for a substantial loan actually 
made. 

Now as to ail recelpts issued prior to June 19, 1906, It was proved that the 
whisky was GambrlU's, and so a receipt issued to him prior to that date 
represents the true owhershlp of the whisky which he had a right to sell or 
pledge. Code, art. 2, § 3. 

As to aU recelpts Issued after June 19, 1906, Is it not sufBcIent to refer to 
the Act of 1906, c. 19, which I bave heretofore held valid and controlling? 
ïhis act, taking etfect June 1, 1906, pro vides that ail distillery warehouse re- 
ceipts thereafter issued shall be governed by and be subject to ûU the provi- 
sions of article 14. Section 1 of that article provides that full and complète ti- 
tle shall vest In a bona flde holder of a warehouse receipt altogetUer unaffect- 
ed hy any eguities between the original or any othcr prior holders. Section 6 
provides that every such instrument shall be conclusive évidence in the hands 
of a bona fide holder that the goods bave been actually recelved and were in 
the custody of the person or corporation issulng the instrument. Section 7 pro- 
vides that such voucher when Issued shall be a negotlable receipt and Instru- 
ment. The act of 1906 Lirings distillery warehouse recelpts within thèse pro- 
visions from a date preeedlng the tlme when the company began to own Its 
product. See Farmers' Packing Co. v. Brown, 87 Md. 1, 10, 39 Atl. 625. 

In the face of the very strong négation of equities between prior parties 
eontained in section 1 and the wording of section 6, can it be said that the 
words "conclusive évidence" mean prima faeie or rebuttable évidence, or stlU 
less can the burden of proof be cast on the holders to show that the company 
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got the money? Expressed tersely: Before June 19, 1906, the whisky was in 
fact GambriH's ; after June 19, 1906, the certificates are conclusive évidence, 
and equities between prier parties cannot be set up. 

It cannot be successfully contended that the issuing of receipts to Gam- 
brill was ultra vires or that the receipts were accommodation paper. The 
Company was a warehouseman and had authority to issue such certificates to 
any person owning the whisky. In some cases, as for instance in the case 
of some of the barrels purchased by Gambrill from Steinhardt, he owned the 
whisky, and had a perfect right to a receipt from the company evidencing 
his ownershlp, and to pledge that receipt. On the other hand, take the ex- 
trême case of whisky not owned by Gambrill but the property of the company. 
and suppose that recefpts were fraudulently issued by Gambrill to hlmself 
signed by him as président and countersigned without examination by the 
treasurer, and then hypothecated for his own benefit to a bona fide pledgee 
without notice. 

My vlew of the act of 1906 is that even In such a case by the clear mean- 
Ing of the statute such certificates are conclusive against the company and 
against holders of conflicting certificates. GambrllFs pledgees parted with 
thelr money in good faith relying on the conclusive quallty and the negotia- 
bllity given to the distillery warehouseman's receipt by the statute. Tome v. 
Parkersburg R. E., 39 Md. 36, 17 Am. Rep. 540; W. M. R. R. v. Franklin 
Bank, 60 Md. 36. 

With this View, it seems to me unnecessary to go into the numerous au- 
thorities clted and the nlce distinctions drawn on the question of implied au- 
thority, holding out of agent, ratification by the free storage resolution of 
1909, change of Gambrlll's actual ownerehip in 1906 without notice to parties 
who had relied on the prevlous course of deallng, and other questions of the 
agency of corporate offlcers which were extensively dlscussed in the second 
argument and brlefs subsequently filed. 

The case of Thurber v. Cecll National Bank (C. G.) 52 Fed. 513, is readiiy 
dlstlnguishable by reason of the warehouse receipts in that case having the 
Word "agent" after the name of the holder, thus giving notice to the pledgee 
that the agent was not the actual owner. 

The cases in which it was held that the unauthorized attempt to make a 
corporation responsible for the debt of one of its officers are not in point when 
applled to the case of a warehouse receipt. 

The Receipts Take Priority from the Date of Their Delivery. 

This proposition, or rather the two propositions, that the first receipt has 
absolute priority, if the receipts are valid at ail, and that the date of deliv- 
ery governs, were not contested in the argument, and I shall not spend any 
time In discussing them, except to point out that this is in accord with Code, 
art. 14, i 8, above quoted. See, also, Block v. Oliver, 102 Ky. 269, 279, 43 S. W. 
238. 

Tracing Back of Bxchanged Receipts for the Same Packages. 

In some Instances, notably In the case of the Windsor Trust Company and 
its associâtes, there was an exchange of earller certificates for later certifi- 
cates fbr the same packages in five-barrel lots. It was argued that this would 
release the lien of the earller certificates and let In Intervening dupllcates 
held by other parties. The analogy was suggested to the release of a mort- 
gage and taking a subséquent mortgage, letting In intervening liens. Woollen 
V. milen, 9 Gill, 185, 52 Am. Dec. 690 ; Alderson v. Ames, 6 Md. 52, 57 ; Neidig 
V. Whiteford, 29 Md. 178; Heuisler v. Nlckum, 38 Md. 270, 276; Boyd v. 
Parker, 43 Md. 182, 202; GardenvlUe P. Z>. A. v. Walker, 52 Md. 452, 455; 
Green v. Western National Bank, 86 Md. 279, 38 Atl. 131. But thèse mortgage 
cases are not controlUng. They are ail declded on the ground that there was 
a release undel: seal which extlnguished the prior mortgage, and that paroi 
évidence côuld not be admltted to show that the loan was a continuons one, 
Tijat this Is the ground for refusing to subrogate a new mortgage to the lien of 
a prior mortgage released unéer seal is shown In Ahern v. White, 39 Md. 409, 
417; Drury v. Briscoe, 42 Md. 154. The claim to trace back In this case is 
qulte dlstlnguishable. Hère there Is no formai release of lien, but a contlnal- 
ty of lien oh certain packages evidenced by a différent or new pièce of paper. 
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One reeelpt certifies that on a certain date the company holds certaip sërlally 
nnmbered packages for accbunt of a certain party. Another reeelpt certiflea 
that on a later date they hold the same packages for the sàme party. Both 
are true, and there is no contradiction. The lien Is a continuons one never re- 
leased elther expressly or by implication. It was the clear intention of the 
parties that the substitution was merely for convenlencè In fiandllng the cer- 
tlficates for smaller lots. 

The situation seems to corne wlthln the class of illustrations glven In 31 
Cyé. p. 818, Title "Pledge," under the subdivision 7 E, "Delivery to Pledgor for 
Spécial Purpose," and Jones on Pledges, § 44, under the heading, "A pledgee 
does not lose hls lien by përmitting the pledgor t» hâve possession of the prop- 
«rty for a spécial and llmlted purpose." 

I do not flnd the Kentucky cases, whlch were relied on in argument against 
traclng back, as so deciding. 

In Block V. Oliver, 102 Ky. 269, 43 S. W..238, the older certlficate wàs not 
exehanged but surrendered by the pledgeé on payment of hls loan,' and it was 
held that the junior duplicated reeelpt thereby became valld. 

In Doherty v. Merchants' National Bank, 52 S. W. 832, 21 Ky. Law Rep. 628 
(not ofBcially reported), the bank surrendered its old receipts and took new 
ones as security for a loan. The old receipts wère then fraudulently reissued 
to other holders. Held, that the bank's lien by the exehanged' receipts was 
good. 

In Roche v. Crigler (Ky.) 67 S. W. 273 (also not offlclally reported), It 
wiU appear from a careful esatainatlon of the case that the court found a de- 
ficlency of proof of the delivery of elther the old or new receipts to thç party 
who attempted to trace back exehanged receipts, and that this was the real 
ground of the décision In favor of the subséquent reeelpt holder, to whom it 
Seems the old receipts were reissued wlth the name changed, 

Variance in Names in Exehanged Receipts. 

The right of tracing back exehanged receipts would not extend to any dif- 
férent packages substituted for those originally pledged. ■ Nor would it under 
some conditions extend to a new certiflea te to a différent party. In the in- 
stances of such variation in the parties to whom the exehanged certificates 
were issued in this case, there is évidence tending to show that the party to 
whom the new certifleates were issued is the représentative of the pledgee, 
and the new certiflcates were simply madé out in hls name not as an assignée 
or new party, but simply as agent for the original holder. I thlnk the equities 
of the case requlre the récognition of such : substitution of a représentative 
when satisfactorily explalned by the te^timony without losing the lien of the 
old certlficate. 

Dupllcate Receipts Considered as Second Liens. 

There were two views presented as to the status of holders of Junior re- 
ceipts: One, that such receipts were a nulUty and absolutely void ; the other, 
that they constltute junior liens where the flrst certlficate holder is a pledgee 
and hls debt does not exhaust the fund. It was stated ïn thé argument that 
this situation would apply bnly to cases where the Merchants' National Bank 
held the flrst certlficate; it béihg obvlous that in other cases the collatéral 
realized upon would not satlsfy the plèdgees. 

The contention that the junior reCelpts are vold rests upon the argument 
that the flrst certiflcates dérive their valldity from constrùctivè delivery and 
that there cannot be a delivery of the. same goods to tWo parties. This w^ould, 
be true of actual delivery. But is it ttue of constructlvé delivery ; that Is to 
B'ay, of warehousing? If thé owner of gooç(s in a warehoùSé represented by 
à reeelpt Issued to him pJedgés that.réc0lpt to a bank for less than the value 
of thé goods, clearly the surplus a]ipve >^e, loan for whlçh tfie security is glven 
reiDàiRs in the party Wlib^e goods are on déposit, filthpiigllj théré is a con- 
ctructivé delivery ,to' the i)iedgee. ^t is but a step from this to a do;uWé 
pledge or a senioi"and' junior hypothéeation. The issue of àupllcate receipts 
by the distiller to its pledgees SeemS to te elosely analogousto the maklng of 
twb mortgages, each appearlng on its face fo b'é a flrst ûiortgage. The mortgage 
wMch bas the eàrlief daté will be à ârstllen, and th^t Whlch bas the làtez 
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date will be a second or junior lien. I think the equity of the situation re- 
qnires thèse cUiiiliwite receijjts issued bv the owner of tlie goods to be treated 
in tUis way. Block v. Oliver, 102 Ky. 269, 43 S. W. 238. 

Marshaling of Securities. 

If the rights of holders of duplicate eertlflcates are properly held to be 
those of senior and junior pledgees, it foUows that the principle of mar- 
shallng of securities will apply. This rule Is stated in Burger v. Greif, 55 
Md. 518, 525, as follows: 

"The rule is too well settled to need the citation of authorities in its sup- 
port, that where one person has a lien upon two funds, or two pièces of 
property, and another holds a lien upon but one of those funds or pièces of 
property, that the flrst lienor vvlU be compelled, in equity, to seek satis- 
faction of his claim from that fund or pièce of property which is not cover- 
ed by the lien of the second lienor. before resorting to the fund or prop- 
erty which is covered by the second lien. Thls rule has been adopted and 
enforced so as, if possible, to enable ail the lienors to receive payment of 
their claims ; it beiug deeraed inéquitable tliat the first lienor should ex- 
haust the fund or property to which alone the second lienor could look for 
payment, while he had another fund or property from which his claim could 
be, in whole or In part, satisfied." 

The application of this rule will not be enforced to the détriment of the 
senior pledgee. though it may sonietlmes resuit in iuconvenienee in requir- 
Ing hiui to realize upon other collatéral. The rule, however, Is founded upon 
équitable principles for the purpose of preservlng the rights of the junior 
jiledgee, and I see no reason why it Is not applicable to the présent case. 

In the practical application of the rule as between pledgees of duplicated 
receipts I will ascertain the proceeds of sale of the whisl-cy pledged and, 
where the first pledgee has other collatéral, will suspend payinent until his 
other collatéral is exhausted or shown to be inadéquate. 

Where the record does not disclose that the senior pledgee has other col- 
latéral, it will be necessary for the junior pledgee seeklng the benefit of the 
marshaling to ascertain the situation with regard to other collatéral held 
by holders of prior receipts. 

Where the addltlonal securlty consista of accommodation indorsements. 
sueh accommodation indorsers should not be required to pay the first pledgee 
for the benefit of the second pledgee for whom they hâve not indorsed. I 
think such accommodation indorsers hâve a rlght to rely on the warehouse 
receipts pledgéd for the purpose of protecting thelr indorsements and to be 
subrogated In any case in which they may take up the obligations which 
they hâve Indorsed. 

Equity in Receipts Pledged. 

If it should appear that there is any equity or surplus value in any of 
the packages of whisky over and above the amounts for which the same 
are pledged by one or more receipts, such equity will belong to the pledgor 
of such receipt, whether such pledgor was the Roxbury Dlstilling Company 
or one of its purchasers. In view of the fact that most of the évidences of 
indebtedness are lu the ordlnary form of collatéral notes with power to 
the pledgee to apply the collatéral to any indebtedness of the pledgor, It 
Is not likely that this situation wlU arlse to any great extent. If it should 
arise. I will allow the equity or surplus to the pledgor if a purchaser, or 
turn it over to the gênerai fund for the benefit of gênerai credltors in case 
of a direct pledge by the company. 

Equity in Receipts Issued to Gambrlll. 

If there should be any equity or surplus value in any of the receipts is- 
sued to George T. Gambrlll and pledged by him after satlsfying the holders 
of receipts and duplicate receipts for the packages therein, I think It clear 
that, as Gambrlll is largelj' Indebted to the company for the purchasei mon- 
ey of goods he dld not dellver, no allovvance of such equity can be made to 
him, but should i-evert Instead to the fund for the benefit of gênerai credltors. 
196 P.— 7 
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Uiisatîsfled Pledgees and Purchasers are General Credltors. 

It followB from the gênerai, prlnelple of distribution of funds In equity 
that ail pledgees whose claims are not fuUy satlsfled are gênerai credltors 
for the unpald portions of thelr claims; that outrlght purchasers who are 
junior reçeipt holders wlU be ejitltled to the equity In thelr packages, If 
any, and tb be gênerai credltors for the balance of the value of the pack- 
ages for Fhich they hold recelpts; that ail holders of receipts, as owners, 
for packages which dld not corne Into the receivers' hands wlll be gênerai 
credltors for the value of such missing packages. Thlrd National Bank v. 
Lanahan, 66 Md. 461, 467, 468, 7 Atl. 615. 

Charges to be Made Against Proceeds of Sale of Partlcular Packages. 

The proceeds of sale of thèse. goods and the goods dellvered In kind by 
the receivers to outrlght purchasers are subjeet to certain charges: 

(1) The govemment tax when paid by the receivers or by other parties for 
account of the receivers wlll be a proper charge upon the proceeds of sale 
of the packages for which such tax has been pald. 

(2) The State and county taxes when paid by the receivers wlll be a prop- 
er charge against elther the funds realized from sale of such packages or 
the packages themselves clalmed by purchasers. 

In the case of purchasers, taxes pald by the company before the recelver- 
ship would also be a lien. 

(3) As to storage charges, the packages pledged by the Roxbury DlstlU- 
Ing Company or by Gambrlll were by resolution of the dlrectors passed on 
January 28, 1909 (Leishear's Testimony, p. 263) free of storage charges. In 
the case of purchasers from the Roxbury Distilling Company or from Gam- 
brlll, thèse charges are to be coUected as called for by the terms of the re- 
ceipts. 

(4) As to Insurance, it would seem that, as far as praetleable, Insurance 
pald by the receivers should be chargea against the proceeds of sale of the 
partlcular packages by some proper method of apportlonment. 

(5) The same is true of the receivers' commissions on the packages sold, 
and expense of sale made by the receivers. 

It seems falr to the gênerai credltors that they should not bear the ex- 
pense of Insurance of goods in the proceeds of which they wlU hâve no 
share, nor In the expenses incident to the sale of such assets. 

(6) The court costs and gênerai expenses of the receivers wlll be pald out 
of the gênerai funds. If such gênerai funds sufflce for the purpose. If not, 
any such defldency must be charged proportionately to the proceeds of 
sale of the packages pledged. 

Summary of Conclusions of Spécial Master. 

I am of opinion, thereforé, that the légal principles which should govem 
the flndlngs /tù be eontained In my report tn this case, subject to considéra- 
tion of sùch objections as ma^ be presented at the time of settling my re- 
port, are as foUows: 

1. That the dlstlUery warehouse receipts of the Roxbury Distilling Com- 
pany are valld évidences of ownership in the hands of purchasers or pled- 
gees; the holdihg of pledgees betng subject to the principles of the law of 
pledge. 

2. That the receipts, unless in any case It Is otherwlse stated on thelr 
face, aire negotiable and pass tltle by Ihdorsement and dellvery. 

3. That such tltle is good against ail other persons, tncludlng subséquent 
credltors. 

4. That holders of receipts for outrlght purchases fuUy paid for, where 
there are no prior receipts outstanding for, the same packages, are entltled 
to hâve the goftds upon payment of : (a) The govemment tax; (b) state and 
county taxés pàid or advanced ]by the company or the receivers ; (c) stor- 
age charges; and (d) Insurance (If any) paid by the receivers. 

5. That where the goods bave been sold by the receivers the proceeds of 
sale, where there are no prior receipts outstanding for the same packages. 
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are payable on proper accounting to outright purchasers from the company, 
as owners, and to pledgees to the extent of thelr loans, subject to the prin- 
ciples of the law of pledge. In thls accounting the proceeds of the sales 
of partieular lots of packages should be credited wlth a due proportion of 
interest earned on the proceeds of sale ; and should be charged with : (a) 
The govemment tax if pald by the company or the receivers ; (b) state and 
county taxes paid by the receivers; (c) storage charges, except where stored 
free on direct pledge by the company or Gambrill ; (d) Insurance (if any) 
pald by the receivers ; (e) a due proportion of receivers* commissions on 
such proceeds of sales and on the interest earned by such proceeds, and a 
due proportion of expense of sale; (f) a due proportion of court costs, If 
the gênerai fund will not suffice to pay the same. 

6. Thàt receipts Issued to Gambrill and indorsed by him are valid in the 
hands of holders to the same extent as receipts Issued by the company di- 
rectly to purchasers or pledgees. 

7.. That In cases of two or more receipts for the same packages the flrst 
recelpt outstanding wlll be given priority. 

8. That in determinirig the priority of duplicate receipts the date of de- 
livery of the recelpt wlll govern, whlch v?lll be determined by the date of 
the recelpt unless évidence bas been presented to show some other date of 
issue. 

9. That in determinlng prlorities, tracing back of the holding of packages 
of certain sériai numbers to previous receipts exchanged for other receipts 
for the same sériai numbers will be permitted, and the priorities determined 
by the date of the old certiflcate so exchanged. 

10. That a variance In the name in which such exchanged receipts are 
made ont will not destroy the right of tracing back if the évidence Is suf- 
ficient to show that the holding is for the same account. 

11. That where the same packages are pledged by two or more receipts, 
the rlghts of the holders are the same as tliose of senior and junior mort' 
gagées of the same property. 

12. That where the same packages are pledged to two or more parties 
and a senior pledgee bas other collatéral, the value of the whisky pledged 
will be ascertained but not paid to him until his other collatéral Is exhausted 
or shown to be inadéquate, and then it will be pald ouly to the extent of 
the deflclency, any balance being payable to jimior pledgees accordlng to 
the principles of marshaling of securlties. 

13. That any equity in packages pledged by the company after satisfying 
the pledgee or pledgees thereof will revert to the company for the benefit 
of gênerai creditors. 

14. That any equity in receipts issued to Gambrill and pledged by him will 
not be allowed to him, but to junior pledgees of the same packages or to 
the Company for the benefit of creditors after satisfying ail pledgees of 
those packages. 

15. That ail pledgees whose claims are not fully satisfled will be gênerai 
creditors for the unpaid portions of thelr claims. 

16. That outright purchasers who are junior receipt holders will be en- 
titled to the equity In thelr packages, if any, and to be gênerai creditors 
for the balance of the value of the packages for which they hold receipts. 

17. That ail holders of receipts, as owners, for paclcages which dld not 
corne into the receivers' hands will be gênerai creditors for the value of 
such missing packages. 

Settling of Spécial Master's Report 

I will now proceed with the examlnatlon of the claims, ascertalning the 
rlghts of the purchasers, the amount due each créditer and the priori- 
ties as to the différent packages in accordance with thls opinion, and, wheu 
my report is completed, I will give due notice of the time and place of set- 
tling the same, with opportunity for examination of my findings. 

Attention is called to the terms of the order of référence of thls case to 
the spécial master, by which ail objections to the report are to be filed with 
me at or before the settling thereof, and only objections so llled will be con- 
eldered by the court. 
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Brown, Marshall, Brune & Thomas, and Edgar H. Gans, for Mer- 
chants' Nat. Bank of Baltimore. 

Veriable, Baetjer & Howard, for Baltimore Warehouse Co. 
Moses R. Walter, for "Wilson DistiUing Co. and others. 
Bond, Robinson & buffy, for Charles F. Hickey and others. 
Keech, Wright & Lord, for Franklin Bank of St. Louis. 
Alexander Hagner, for Washington County Com'rs, 

MORRIS, District Judge. [1] In the niatter of the distribution of 
the fund now in the hands of the receivers appointed in this case, the 
most important question involved is the validity of the warehouse cer- 
tificates upon which as security the large loans were effected which 
constitute the bulk of the indebtedness of the insolvent corporation, 
the Roxbury DistiUing Company. 

The warehouses and the distillery were situate in Washington 
county, Md., and the warehouses were such as the distiller is required 
by the internai revenue laws of the United States to maintain for 
the storage of the distilled spirits of his own manufacture until the 
tax thereon has been paid. Such a warehouse is under the direction 
and control of the collector of the district and in charge of an internai 
revenue storekeeper and is declared by the law "to be a bonded 
warehouse of the United States to be known as a distillery warehouse." 
Section 3271 (U. S. Comp. St. 1901, p. 2122). 

Under the act of the Législature of Maryland, approved February 
27, 1906, being chapter 19 of the Acts of 1906, entitled "An act to 
add a new section to article 14 of the Public General Laws, 1904, ti- 
tle 'Bills of Lading, Storage and Elevator Receipts' to corne in after 
section 11 of said article, and be called section 12," it was enacted as 
follows : 

"Sec. 12. Bonded warehouses of the United States, known as distillery 
warehouses, as deflned by and exlstlng under the laws of the United States 
of -America and sltuated In thls state, shall be deemed to be warehouses 
wlthln the contemplation and meanlng of thls act, and such distillery ware- 
houses shall be subject to ail the provisions of this article not Inconsistent 
wlth the laws of the United States regulating the conduct and opération 
of such distillery warehouses, and ail warehouse receipts hereafter issued 
by such a distillery warehouse shall be governed by and subject to ail the 
provisions of this article as fully to ail intents and purposes as the ware- 
house receipts of any other warehouseman, coriwration or person conduet- 
ing a gênerai warehouslng business in this state." 

This state statute became effective on June 1, 1906, and was in force 
as to ail warehouse certificates issued after that date, and there are 
but few involved in this case issued prior to that date. 

It is urged by the exceptants that, by reason of the subject not being 
described in its title as required by the Constitution of Maryland (sec- 
tion 29, art. 3), this act of the Maryland Législature is void. The 
constitutional law of Maryland is what its Court of Appeals déclares 
it to be, and the Court of Appeals of Maryland has distinctly held that 
ordinarily it is a sufficient compliance with the constitutional require- 
ment if the title of the act states its purpose to be to add an additional 
section to an article of the Code and mentions the numbers of the 
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article and section. Kingan Packing Association v. Lloyd, 110 Md. 
619-625, 73 Atl. 887; Garrison v. Hill, SI Md. 554, 32 Atl. 191; 
Himmel v. Eichengreen, 107 Md. 613, 69 Atl. 511; Second German 
American Building Association v. Newman, 50 Md. 62-65. 

By the Maryland Code ail warehouse, elevator, or storage receipts 
whatsoever for goods deposited are declared to be negotiable instru- 
ments, and full and complète title to the property therein mentioned 
shall vest in the bona fide holder for value. 

But independent of the spécial enactment of Maryland with regard 
to distillery warehouses, I am in full accord with the spécial master 
in his conclusion that, because of the peculiar situation of the distilled 
spirits stored in a bonded distillery warehouse, there is by the trans- 
fer etïected by the warehouse certificate as full a delivery of the goods 
as is commerdaîly possible under the spécial circumstances attending- 
distilled spirits stored in the bonded distillery warehouses of the United 
States. 

I will not prolong this opinion by a récital of those circumstances or 
of the reasons why a constructive delivery should resuit f rom the is- 
suing of such warehouse certificates. It will be sufficient to refer to 
the very able discussion of the question in the opinion of the spécial 
master returned to the court in this case, and to the learned and con- 
vincing opinion of Circuit Judge Gray in the Circuit Court of Appeals 
for the Third Circuit in Tanev v. Pennsylvania National Bank of 
Reading, 187 Fed. 689, 109 C. C. A. 437. 

It appears that this constructive delivery is commonly made use of 
by those dealing in whisky, and money is loaned on i)ledges of the 
certificates by banks and others in sums of great magnitude. This 
is so because whisky usually must be kept in the distillery warehouse 
fîve years to mature, and in no other way could the necessary money 
be raised and the whisky itself be commercially dealt with except by 
the use of thèse warehouse certificates representing the whisky. 

The rules of commercial law are built up upon the actual dealings 
which hâve the sanction of honest and compétent merchants and which 
are necessary to carry out honest transactions in the fairest manner. 

The Maryland Court of Appeals in several cases involving the 
proper taxation of whisky stored in distillery warehouses bas recog- 
nized the holder of the warehouse certificate as the owner of the 
whisky. Monticello Distillery Co. v. Baltimore City, 90 Md. 416, 
45 Atl. 210; Fowble v. Kemp, 92 Md. 637, 48 Atl. 379; Carstairs v. 
Cochran, 95 Md. 488. 52 Atl. 601 ; Carstairs v. Cochran, 193 U. S. 
10, 24 Sup. Ct. 318, 48 L. R. A. 596; Hannis Distilling Co. v. Balti- 
more, 216 U. S. 285, 30 Sup. Ct. 326, 54 L. Ed. 482. 

I overrule the exceptions based upon the supposed invalidity of the 
certificates, and I confirm the master's report upholding their validity. 

[2] A contention relied upon by certain exceptants is that as some 
of the loans were to Gambrill himself, and as he signed the pledged 
certificates as président of the Distilling Company, the parties taking- 
the certificates in pledge had notice that Gambrill was pledging the 
Distilling Company 's property for his individual debt, and there fore^ 
the pledge was invalid. 
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Thé Spécial master held against this contention upon the grounds: 
First, that prior to June 19, 1906, ail the whisky was in fact Gam- 
brill's, and a certificate issued to him prior to that date truly repre- 
sented the actual ownership; second, that as to ail certificates issued 
after June 1, 1906, when the Maryland act went into effect making 
distillery warehouses and their receipts subject to the provisions of 
the Code, the certificates by virtue of the Code vested a complète title 
in the holder unaffected by any equities, and was conclusive évidence 
that the goods had been actually received and were in custody. 

It appears to me that there is also another ground upon which the 
holders of this class of pledges hâve good title to their certificates, 
which is that when Gambrill in 1906 transferred ail his whisky to 
the Distilling Company, Gambrill was bound to pay whatever loans 
he had individually secured by pledging it, and that in renewing thèse 
loans, or in effecting new loans to take up the old ones, the whisky 
was only pledged to carry subsisting liens on it, and the loans op- 
erated as well to benefit the company as to benefit Gambrill. 

Moreover, it is to be borne in mind as to ail transactions that in 
point of fact Gambrill was the company. He owned substantially ail 
the stock, managed ail its business and opérations, ànd conducted ail 
its financial transactions. His authority was never called in question, 
and he continued so to act during years of time, so that his method 
of conducting the business must be taken as assented to by those who 
might hâve controlled him if they saw fit to do so. In some cases 
his methods were formally authorized. 

I agrée with the spécial master that there is no, sufficient ground 
to hold that any of the pledges to secure loans to Gambrill are invalid. 

[3] In a number of instances certificates of an earlier date were 
for convenience surrendered in order to divide up into smaller lots 
the number of barrels called for by a certificate or to obtain a certifi- 
cate in the name of a purchaser of the whole or a part of the bar- 
rels enumerated in the old certificate. In thèse cases, in order to dé- 
termine the rights of the holders of such substituted certificates, the 
spécial master has taken the date of the original certificate as the 
date controlling the rights of the holders. I affirm the spécial mas- 
ter's ruling. 

This becomes of great importance because a disgraceful feature of 
the insolvency of this company is that under Gambrill's management 
certificates caUing for barrels by their sériai numbers were repeatedly 
issued, when certificates for the same barrels were already outstand- 
ing in the hands of bona fide innocent holders who had advanced 
money on them. There were, at the date of the appointment of the 
receivers, receipts outstanding for 35,479 packages, while there were 
actually in the Warehouses 17,825 barrels and 1,301 half barrels, mak- 
ing 19,126 packages. 

The spécial master has treated the older certificates, or the cer- 
tificates substituted for the older ones, as having the first lien on the 
barrels callçd for, and those holding the subséquent certificates for the 
same barrels (unless taken in substitution for an older certificate) as 
cbmihg next in priority. 
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In this I think the spécial master was plainly correct, and I over- 
rule ail exceptions based on the contrary view. I am also in accord 
with the views expressed in the spécial master's opinion and report 
as to marshaling of the securities held by senior and junior pledgees. 

[4] A pétition has been filed by the county commissioners of Wash- 
ington county asking the payment as a preferred claim with a lien on 
the whisky which came to the hands of the receivers of a balance of 
taxes for the years 1907, 1908, 1909, and 1910, amountingto $2,801.36. 

The receivers paid the county tax on ail the whisky which came 
to their hands, but they contest their liability for tax on whisky which 
they never had. 

The county tax on distilled spirits is imposed by a spécial statute 
of Maryland. Act of 1892, c. 704 (Code, art. 81, § 214 et seq.). 

It is required that the distiller shall report for taxation the quan- 
tity of distilled spirits on hand on the Ist of January in each year, 
and shall make quarterly reports showing the deliveries, and shall 
remit and pay with each report the tax on such distilled spirits, and 
shall not permit the distilled spirits to go from the warehouse with- 
out paying the tax, and any warehouseman, custodian, or agent pay- 
ing such tax shall hâve a lien on the distilled spirits covered by such 
tax. 

The Maryland Court of Appeals, in Fowble v. Kemp, 92 Md. 630- 
638, 48 Atl. 379, 382, construing this act taxing distilled spirits on 
storage, said: 

"The liability of the appellees to pay the tax due by other owners of the 
distilled spirits is a liability unlike that which they are under to pay taxes 
on the spirits which they own. In the one case their liability is that of a 
collector for the state ; in the other, it is that of owner. An owner of prop- 
erty holds It subject to the right of the state to seize it upon summary pro- 
cess for the nonpayment of taxes. As collector for the state the same person 
is not liable to hâve his own property selzed under the same process for the 
nonpayment of taxes not actually due by him at ail. This has been ex- 
pressly ruled in HuU v. Southern Dev. Oo., 89 Md. 8 [42 Atl. 943]. * * * 
So far, then, as the appellant undertook by dlstraining property owned by 
the appellees to enforce the payment of the taxes due by other owners of 
the distilled spirits though the taxes were payable by the appellees under 
the statutory obligation, the proceeding was unwarranted. The appellant 
should hâve brought suit in a court of law upon the statutory obligation, 
and when a judgment was recovered exécution could be Issued, and any 
property owned by the appellees could be levled on and sold." 

It would seem clear in this case that the Distilling Company was 
liable for having allowed the whisky to be taken away without col- 
lecting and paying over the tax, but that there was no lien on the 
whisky belonging to others which remained on storage. It is true 
there were in this case some barrels which had been overlooked and 
certificates for which had not been sold or pledged, and the receivers 
hâve paid the county tax on that whisky, but the proceeds of that 
whisky were àbsorbed in the expenses of the receivership and cannot 
be used to pay the taxes on other whisky. 

As for the claim of the state of West Virginia for a license tax, 
I am also of opinion that cannot be held to be a lien on the property 
of others held in storage by the Distilling Company. 
;[51 Another contention arises over the claim of the North Vernôn 
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National Bank of Indiana for the payment of costs and attorney's 
fées on a promissory note given by the Distilling Company, secured 
by pledge of whisky which has been sold by the receivers for more 
than sufficient to pay the debt and interest. 

The stipulation contained in the note is that upon default the holder 
may sell the collatéral at any broker's board, or at public or private 
sale, and after the proceeds of any sale hâve been applied to the 
payment of the note, and after charging ail costs and attorney's fées, 
any excess to be paid to the maker of the note. 

The language of the stipulation that the holder of the note may 
sell the collatéral and that the proceeds of any sale may be applied 
to the payment of costs and attorney's fées I think contemplâtes a 
sale by the holder of the note. In this case the collatéral was sold 
by the receivets appointed by the court, and not by or at the expense 
of the holder of the note. AU the holder of the note has to do is 
to prove his claim and receive payment. I agrée Xvith the spécial mas- 
ter in disallowing attorney's fées and costs. 

I bave not considered it necessary in passing on the exceptions to 
say more, as the able and learned opinion and report of the spécial 
master.have discussed ail the points raised by the exceptants in the 
most careful and thorough manner, with full citation of authorities, 
and I àtii in full accord with the results he has reached. 

I theref ore oVerrule the exceptions and will sign a decree to carry 
the report into effect. 



IIIESCH et ai; V. INDEPENDENT STEEL CO. OF AMERICA et al. 

(Circuit Court, S. D. West Virginia. September 19, 1911.) 

No. 203. 

1. CouBXs (§ 489*) — JuRiSDiCTiON or Fedekal Courts— Suit to Dissolve 

State Cobpobation. 

Code \y. Va. 1906, c. 53, § 57, which cônfers- authorlty on a state Cir- 
cuit Court to dissolve a corporation at suit of not legs than one-third in 
interest of its stockholders, does not créa te a rïght which a fédéral court 
of equlty has jurisdietion to enforce, especially where the bill allèges the 
solveney of the corporation aud states no other ground of equlty juris- 
dietion; the dissolution of a corporation created by the state being pé- 
cullarly a mattér for détermination by the tribunal to which the state 
has çonjmittçd it. 

[Ed. Kote.— For other cases, see Courts, Cent. Dlg. §§ 1324-1330, 1333- 
1341, 1372-13T4; Dec. Dig. | 489.* 

Jurisdietion of fédéral court as affected by stàte laws, see note to 
Barllng v. Bank of British North America, 1 0. C. A. 513.] 

2. CoKPOKATioNS (I 592*) — Suit for DissoLUTiow^StJFFiciENoy of Bill— 

West Virginia Statuib. . ' ' 

Under. Code W. Va. 1906, c. 53, § 57, authorizlng a court to decree a 
dissolution of a corporation at suit of stockholderp "if sufficient cause 
therefor be shown" as construed by the Suprême Court of Appeals of 
the state, à sufficient légal cause must bé allegedand proved, and a bill 
whleh allèges the solveuey of the corporation, and does not charge mis- 
management, nor other ground except that the corporatic>n is without 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 tO daté, & Rep'r Indexes 
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sufflcient capital or crédit to continue the business for which it was in- 
corporated, is insufflcient. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 2373-2375, 
2378, 2379, 2381, 2390, 2401 ; Dec. Dig. § 592.*] 

3. Courts (§ 307*) — Jurisdiotion or Fédéral Courts— Diversity of Citizen - 

SHIP— CONTKOVKRSy. 

A bill by nonresldent stocliholders and directors against the corpora- 
tion and résident stoclïliolders and directors praying for the dissolution 
of tlie corporation on the ground that it is withont suffieient capital to 
conduct its business, but which does uot allège misuianagement nor dis- 
agreement between complainants and the corporation or individual de- 
fendants, and from which it would pppear that their interests are iden- 
tical, does not disclose a controversy which will give a fédéral court 
jurlsdiction on the ground of diversity of eitizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 850-854; Dec. 
Dig. § 307.* 

Diverse eitizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. G. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.J 

4. Corporations (§ 189*) — Stockholders' Suit— Rigiit to Maintain. 

In matters quoad the corporation, the corporation in the flrst instance 
represents ail of its stockholders, so that they hâve no initial rlght of 
action against it, and some wrong of omission or commission on the part 
of those in eontrol must be alleged and proved before a right of action 
arises in favor of a stoekholder against the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 706-722; 
Dec. Dig. § 189.* 

Rights of stockholders to sue or défend on behalf of corporation as 
dépendent on refusai of corporation or ofiicers to act, see note to Eagle 
Iron Co. V. Colyar, 87 C. C. A. 3ÎX).] 

5. Courts (§ 493*) — Peioeity of Jueisdiction— Fédéral and State Courts. 

The institution of suits in a state court to enforce mechanic's lien 
against real estate of a corporation vests that court with exclusive jurls- 
diction to hear and détermine ail eontroversies with respect to such real 
estate, and a fédéral court cannot, pending such suit, entertain a suit for 
relief which would necessarily interfère with such jurisdiction of the 
State court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1346-1352; Dec. 
Dig. § 493.* 

Conflict of jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 0. 0. A. 356.] 

In Equity. Suit by Arthur Hirsch and others against the Independ- 
ent Steel Company of America and others. On demurrer of Taylor 
& Robinson to bill. Demurrer sustained. 

Campbell, Brown & Davis, for demurrants. 
Paul W. Scott and John H. Holt, for plaintiffs. 

KELLER, District Judge. The bill in this case was filed by certain 
stockholders, citizens of Kentucky, against the Tndependent Steel 
Company of America, a West Virginia corporation, its other stock- 
holders, and against certain (but not ail) of its creditors, seeking the 
dissolution of the corporation and the winding up of its affairs under 
the provisions of section 57 of chapter 53 of the Code of West Vir- 
ginia, which section reads as follows : 

"If not less than one-third in interest of the stockholders of a corpora- 
tion désire to wind up its afCairs, they niay apply by bill in chancery to the 
circuit court of the county in which the principal office or place of business 

•For ottier casea aee eame topic & i nduseb in Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexe» 
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of such corporation Is sltuated, or If there be no such office or place of busi- 
ness In thls State, to the circuit court of the county in whleh the other stock- 
holders, or any oné or more of them réside or are found, or in which the 
property of such corporation or any part of it may be, setting forth in the 
blU, the grounds of their application; and the court may thereupon pro- 
ceed accordlng to the prlnclples and usages of equlty to hear the matter, 
and if sufflclent cause therefor be shown, to decree a dissolution of the 
corporation, and make such orders and decrees, and award such injunc- 
tions in the cause as justice and equlty may require." 

The bill, while admitting that the company is without funds or 
resources with which to prosecute the business for which it was 
chartered, makes the averment that the company is not insolvent, and 
sets up certain agTeements which go to show that the complainants in 
the bill are really the owners of ail of its capital stock, and that, in 
con$ideration of certain moneys advanced by persons termed in the bill 
as the "syndicate," a large part of the stock of the company (but less 
than one-half thereof) had been pledged to said syndicate, but not sold 
to it, and that the board of directors, by agreement of plaintiffs, was 
now dominated by said syndicate. There is no allégation whatever of 
any mismanagement by saidl board of directors or of any friction or 
altercation between the plaintiflfs and the members of said syndicate, 
nor any suggestion of a reason for the interposition of a court, save the 
financial condition of the company, and the désire of the plaintiffs to 
hâve the afïairs of the company wound up and to hâve the protection 
of the court against the action of its crédite rspending sUch windiing up 
and dissolution. 

The bill sets up that certain judgments had been obtained against 
the company, and certain exécutions levied by the sheriff of Wayne 
county upon personal property of the company, and askedi that the 
plaintiffs in those actions ând the sheriff of Wayne county be restrained 
from selling the property levied upon. It also sets up the fact that 
suits upon several allegéd mechanics' liens had been instituted in the 
circuit court of Wayne county, W. Va., and that certain actions were 
pending in said court and in the Circuit Court of the United States for 
the Southern District of West Virginia upon causes of action which 
plaintiffs aver are not meritorious. Finally plaintiffs pray for the 
winding up and dissolution of the corporation, ând in the meahtime 
for thé appointment of receivers to operate the plant under the di- 
rection of the court. Upon this bill Judge Dayton appointed receivers 
and granted the injunction prayed for, which injunction was làter, 
upon motion, dissolved. 

The case now comes before me upon the demurrer of Taylor & 
RobirtsOh,' a partnership which is a party to a suit for the enforcement 
of a meçhanic's lien pending in the circuit court of Wlayne county, 
W. Va. This demurrer sets up five différent grounds or reasons Why 
the bill ih this cause should be dismissed as ihsufficient, namely : 
(1) That a fédéral court of èquity has no jurisdiction of the statiitory 
prOceeding under section 57, c. 53, Code of West Virginia, for the dis- 
solution of a corporation. (2) That in any event the bill does not show 
the "stifficient cause" required by the statute. (3) That there is no 
controvçrsy shown by the bill between the cornplainants and the coi-- 
pbration, or between complainants and the défendants dèsignatedl as 
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the members of the syndicale, to whom, under the allégations of the 
bill, the management of the corporation was committed by contract. 
(4) The citizenship of the complainants as stockholders of the corpora- 
tion is conclusively presumed to be that of the corporation, and) hence 
there is no jurisdiction in the fédéral court of a suit in which there is 
no real controversy between the corporation and the plaintiffs. (S) 
The bill shows upon its face that the circuit court of Wayne county 
has prior and exclusive jurisdiction of the real estate of the défend- 
ant corporation. 

The case has been fuUy and ably argued by counsel for demurrants 
and for plaintiffs, and briefs hâve also been filed to aid the court in 
reaching its conclusions, and I may say that upon some of the points 
urged the court is not free from doubt, but upon the whole case I 
come to the conclusion that the demurrer must be sustained. 

[ 1 ] Upon the first point urged on demurrer counsel for complainants 
cite Mott V. Buckhorn Portiand Cément Co., 179 Fed. 646, 103 C. C. 
A. 204; U. S. Shipbuilding Co. v. Conklin, 126 Fed. 132, 60 C. C. 
A. 680; Land Title & Trust Co. v. Asphalt Co. of America, 127 Fed. 
1, 62 C. C. A. 23; Briggs v. Traders' Co. (C. C.) 145 Fed. 254; Ste- 
vens V. Empire Casualty Co. (C. C.) 180 Fed. 283. The last two dé- 
cisions referred to are by Judge Dayton in the Northern District of 
West Virginia, and the jurisdiction of the court does not seem to hâve 
been challénged in either case and the subject is not discussed. The 
first three cases above cited to my mind hâve no application to the facts 
in the case at bar, as the section of the New Jersey statute invoked 
in those cases did not provide for a dissolution of a corporation. In 
the case of Mott v. Buckhorn Portiand Cément Co. the Circuit Court 
of Appeals for the Fourth Circuit simply held that, as construed by the 
Suprême Court of New Jersey, such suit as is provided for in section 
65 of the New Jersey corporation act (Laws 1896, p. 298) créâtes 
a right which, under proper circumstances, may be enîorcedi in a 
fédéral court, and that an intervening stockholder in an ancillary 
proceeding cannot be heard to question the jurisdiction. But it is 
to be rèmembered that the object of that suit was not to obtain a de- 
cree bf dissolution, but to administer the assets of an alleged insolvent 
corporation. 

In thè case of United States Shipbuilding Co. v. Conklin, 126 Fed. 
132, 60 C. C. A. 680, the complainants were first-mortgage bondholders 
and stockholders of the corporation. The jurisdiction was upheld by 
the Circuit Court of Appeals for the Third Circuit, but the court based 
its opinion largely upon the twenty-ninth paragraph of the bill, which 
asserted grounds of relief against the directors on accouht of mis- 
management, and the right of plaintiffs to bave canceled certain stock 
of the corporation, âlleged to hâve been improperly and îUegally is- 
sued. The court, discussing the jurisdiction question, says: 

. "By the Corporation Act of the state of New Jersey (Eeylslon 1896, p. 
298, §§. 65,66), it is enacted that, whenever, any corporation shaH become 
Insolverit, . any ereditor or stoclsholder may, by pétition or bill bf cpmplaint 
settlng forts the facts, apply to the Court of Chàncery for a wrlt of tn- 
Junctlon. and the appolntment of a receiver, and the court, being satisfled 
]^y affldaylt or othemise of the sufflelency of the application and of th^ 
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trutli of thé allégations made, may issue an injunctlon against thè corpora- 
tion and its ofBcers and agents, and may appoint a recelver for the credi- 
tors and stockholders of the Company. We are not called upon to consider 
the question whether under thls statute a créditer whose claim is not re- 
duced to judgment, and who has no lien, can malntaln a bill in equity in 
the Circuit Court of the United States for the appolntment of a re'ceiver of 
a corporation solely on the ground of the insolvpncy of the corporation. 
The complalnants hère are mortgage bondliolders and stockholders. Tlaey 
hâve a lien upon the property of the défendant corporation created by ex- 
press contract and an interest in its property which it would seem gives 
them a standing in a United States court of equity, within the principles 
enunciated by the Suprême Court in the cases of Scott v. Neely, 140 U. S. 
106, 113, 11 Sup. et. 712, 36 L. Ed. 358, and Hollins v. Brierfleld Goal & 
Iron Company, 150 U. S. 871, 14 Sup. Ct. 127, 37 L. Ed. 1113. In the former 
of thèse cases the court recognized the doctrine that where a statute of a 
State créâtes a new équitable right, capable of enforcenient by proceedings 
in conformity with the pleadlngs and practice In equity, the right will be 
enforced In the courts of the United States. The court, however, llmited the 
application of the principle thus: 'The gênerai proposition [the court saldl 
as to the enforcement in the fédéral courts of new équitable rights created 
by the states is undoubtedly correct, subject, however, to thls qualification: 
That such enforcement does not impair any right conferred, or confliet with 
any inhibition Imposed, by the Constitution or laws of the United States.' " 

Judge Lanning, who originally heard the United States Shipbuild- 
ing Company Case, had the same case before him again (140 Fed. 219) 
upon a pétition by the receiver to enter a decree dissolving the corpora- 
tion under the provisions of section 69 of the New Jersey Corporation 
Acts, and the second point in the syllabus holds that : 

"Section 69 of the New Jersey Corporation Acts, whIch confers upon the 
Chancery Court of the state power to dissolve an insolvent corporation and 
to déclare its charter forfelted and vold, does not croate a right which is 
enforceable In a fédéral court of equity; the dissolution of a corporation 
created by the state being peculiarly a matter for détermination by the tribu- 
nal to whlch the state has commltted It." 

To the same effect is Gaylord v. Kt. Wayne, M. & C. R. Co., Fed. 
Cas. No. 5,284, which latter case will be hereafter referred to upon 
another point. 

Thèse three New Jersey cases ail proceeded upon the theory that 
the cases made by the bills were, within the équitable jurisdiction of 
the fédéral courts under the doctrine laid down by Mr. Justice Bradley 
in Graham v. Railroad Company, 102 U. S. 148, 161, 26 L. Ed. 106, 
where he says : 

"When a corporation becomes Insolvent, It Is so far civilly dead that Its 
property may be adminlstered as a trust fund for the beneflt of Its stock- 
holders and credltors. A court of equity, at the Instance of the proper par- 
ties, will make those funds trust funds which in other clrcumstances are as 
much the absolute property of the corporation as any man's property is his." 

In the New Jersey cases cited in complainant's brief there was no 
allégation of sôlvency of the corporation, and in the United States 
Shipbuilding Company Case and the case against the Asphalt Com- 
pany of America there were distinct averments of insolvency of the 
défendant companies, and in the case against the Buckhorn Portland 
Cément Company there were spécifie averments tending to show that 
the Company was insolvent. In the case at bar there is no averment 
that the company is insolvent, but, on the other hand, the averments 
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of the bill are carefully drawn to négative that conclusion, and the 
sole relief prayed for is predicated upon section 57 of chapter 53 
of the Code of West Virginia. 

As to that section, I am of the same opinion as Judge Lanning as 
to the inability of the fédéral courts to decree a dissolution of the 
corporation, and, if that relief cannot be afforded, the whole case 
falls, as that is the sole object and purpose disclosed by the bill. 

[2] 2. The bill does nui show the "sufficient cause" required by 
the statute. 

In construing the meaning and effect of section 57 of chapter 53 
of the Code of West Virginia, even if a fédéral court had power to 
afford the relief contemplated by that section, such court would be 
bound by the construction given to the statute by the Suprême Court 
of Appeals of the state. In considering the meaning of this section 
and of section 58 of chapter 53 of the Code the court said: 

"Before a bill by a stockholder under section 57 or by a director or stock- 
holder under section 58 of chapter 53 of the Code will be eiitertained by a 
court of equity to appoint a receiver and whid up the aftairs of the corpora- 
tion, good cause must be shown therefor, and wlthout allégation and proof 
thereof a bill for that purpose will be dismissed." Ward v. Hôtel Randolph 
Co., 65 W. Va. 721, 63 S. E. 613. 

In the above case the allégations of the bill are stated by the court 
as foUows: 

"Briefly summarlzed, they amount to th(> cliarRe of possible insolvency due 
to mismanagement and divertlng of tUc funds of the conipany." 

In the case at bar the only charge is that the company is without 
capital or sufficient crédit and is rapidly drifting toward a condition 
of insolvency. There is no charge of mismanagement by the officers, 
or of a demand and refusai of thè corporation to itself take measures 
for its relief. It àppears that the bill does not make a case cogniza- 
ble by a state court under the interprétation of this statute laid down 
by the Suprême Court of Appeals. To the same gênerai eflfect, see 
Wheeler V. Pullman Iron & Steel Ce, 143 111. 197, 32 N. E. 420, 
17 L. R. A. 818, in which the Suprême Court of the state of Illinois 
held that "the good cause" for which a court of equity might decree 
the dissolution of a corporation under the provisions of Rev. St. 1891, 
c. 32, § 25, means "a légal cause, a cause for which the sovereign 
authority might be allowed to résume the franchise granted." I am 
of opinion that the bill does not state sufficient grounds of relief un- 
der the provisions of chapter 53, § 57, even if this court could enter- 
tain jurisdiction under that section. 

[3] 3. The next ground of demurrer is that there is no controversy 
disclosed by the bill between the complainants and the corporation. 

By the very terms of the Judiciary Act of 1789, ever since incor- 
porated into the several aniendments, jurisdiction in the fédéral courts 
founded on diversity of citizenship is limited to civil cases where 
the matter in controversy is of a certain sum or value, and is between 
citizens of différent states. "The theory upon which jurisdiction is 
conferred on the courts of the United States in controversies between 
citizens of différent states has its foundation in the supposition that, 
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possibly, the state tribunal might not be impartial between their own 
citizens and foreigners." Pease v. Peck, 59 U. S. 595-601, 15 L,. 
Ed. 520. There is hère no allégation of any domination pf the cor- 
poration adverse to the interests of the plaintifïs. In fâèt, thé plain- 
tiffs controlled the corporation until they voluntarily contracted with 
the so-called "syndicate" (largely composed of citizens of West Vir- 
ginia) to relinquish to it a majority of the board of directors. There 
is no suggestion that thèse syndicate directors (who under the laws 
of West Virginia, must be stockholders in the Company) are antag- 
onistic to the plaintifïs, but, on the contrary, it appears frbm the al- 
légations of the bill that John C. C. Mayo, Arthur Hirsch, E. A. 
Henry, and Henry Hirsch, ail of whom are plaintiffs, are also of 
the board of directors, and that their fellow members on the board, 
C. L. Ritter, C. W. Watts, Edwin Mann, B. W. Poster, H. B. Hagan, 
Joseph S. Miller, G. A. Northcott, I. J. Harshbarger, U. B. Buskirk, 
H. T. Ix)vett, and E. E. Williams, are ail made défendants to the 
bill, though the whole bill indicates that their .interests are identi- 
cal with those of the plaintifïs. Also Paul W. Scott as: one of the 
members of the syndicate referred to in the bill, and with référence 
to whose claims it is perféctly évident that the other creditors of the 
corporation will hâve serious contentions, is placed as a défendant to 
the bill (being at the same time of counsel for the plaintifïs), and John 
C. C. Mayo, another member of the said syndicate, is made a plain- 
tifï in the same bill. 

In D'awson V. Columbia Trust Co., 197 U. S. 181, 25 Sujf», Ct. 422, 
49 L. Ed. 716, it was said : 

"When the arrangement of the parties isrnerely a contrivanCe between 
f riends for the purpose of founding a jurlsdlctlon which otherwlse would not 
exist, the device cannot be allowed to succeed." 

[4] 4. The next ground of demurrer is that under the cônclusive 
légal prèsumption adopted by the Suprême Court that a corporation 
is composed ûî citizens of the state wherein they are incorporàted no 
jùrisdiction can be taken pf a suit by stPckholders against the cor- 
poration. /The doctrine whereby the fédéral courts hâve upheld their 
jurisdiçtioh as applied to suits in which à corporation is a necessary 
party has uridergone various changes si'rice the holding in Bank of 
United States v. Deveaux, 9 U. S. 61, 3 X. Ed. 38, in which Chief 
Justice I/Iarshall annouhced the doctrine that a corporation aggregate 
composed bf citizens of one state mày sue (or be sued by) a citizen 
of anothèf staté in the Circuit Court bf the United States; Very 
many'of the casés developihg thê présent doctrine are cited and ex- 
plained in the opinion by Mr. Justice Shiras in St. touis & S. P. ïi. 
Co. v.'Jaihes, 161 U. S. 545, 16 Sup. Ct. 621, 40 h. Ed. 802, and^ 
the law as laid down in that case in regard to the prèsumption of 
citizënship ié statçd as follows: 

"The prèsumption that a corporation Is composed of citizens of the state 
whlCh created it aecômpanies such corporation when it does business in an- 
other 'state; and it itiay sue or be suèd in the fédéral courts in such other 
state as a citizen of the state of its original création. We are now asked to 
extend the doctrine of Indisputable çitilsenghip, so that if a corporation of 
one state^ indisputably taken, for the purpose of fédéral jùrisdiction, to be 
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composed of citlzens of such state, Is authorlzed by the law of another state 
to do business therein, and to be endowed for local purposes, with ail the 
powers and privilèges of a domestic corporation, such adopted corporation 
shall be deemed to be composed of citizens of the second state, in such a 
sensé as to confer jurisdiction on the fédéral courts at the suit of a citizen 
of the state of Its original création. We are unwilling to sanction a doc- 
trine which, as heretofore established, went to the very verge of judiclal 
power. That doctrine began, as we hâve seen, In the assumption that state 
corporations were composed of citizens of the state which created them ; but 
■such assumption vras one of fact, and veas the subject of allégation and trav- 
erse, and thus the Jurisdiction of the fédéral courts might be defeated. 
Then, after a long contest in this court, it was settled that the presumptlon 
of citlzenshlp is one of law, not to be defeated by allégation or évidence to 
the contrary. There we are content to leave it." 

To the same effect, see Southern Ry. Co. v. Allison, 190 U. S. 326, 
23 Sup. Ct. 713, 47 h. Ed. 1078. 

The case of Doctor v. Harrington, 196 U. S. 579, 25 Sup. Ct. 355, 
49 L. Ed. 606, relied upon by complainants, is doubtless authority for 
the proposition that where the control of the corporation is in hands 
antagonistic to plaintiffs, and the corporation could, but refuses to, 
take the action necessary for relief, a suit in equity will lie, on the 
ground of diversity of citizenship, at the suit of a stockholder under 
the provisions of equity rule No. 94 (29 Sup. Ct. xxxvii), even though 
the ultimate interest of the corporation and the plaintiff stockholder 
may be the same. The case is not, in my judgment, authority for 
the proposition that stockholders may bring a suit in equity on the 
ground of diversity of citizenship, where no allégation is made to 
show an antagonistic control of the corporation, or an effort made to 
induce the corporation to take the desired action. It is my opinion 
that in matters quoad the corporation the corporation in the first in- 
stance not only stands for and represents ail of its stockholders so 
that they hâve no initial right of action, but that in respect of such 
matters there is a necessity to allège and prove some wrong of omis- 
sion or commission on the part of those in control of the corporation 
before a right of action arises in favor of a stockholder against the 
corporation, and I do not think that Doctor v. Harrington is author- 
ity for more than this. 

[5] S. The bill shows upon its face that the circuit court of Wayne 
county, W. Va., has prior and exclusive jurisdiction over the real 
estate belonging to the défendant corporation. Clause 11 of the bill 
avers that prior to the institution of the cause at bar the Hill-Clutch 
Company had instituted a suit for the enforcement of a mechanic's 
lien against the real estate of the défendant; that the demurrants, 
Taylor & Robinson, had also filed a mechanic's lien amounting to 
over $8,000, and had filed an answer or pétition in the suit instituted 
by the Hill-Clutch Company asking to hâve their claim adjudged a 
lien upon the said real estate ; and that other mechanic lien creditors 
had impleaded themselves in such suit. 

Demiirrants contend that thèse f acts invested the circuit court of 
Wayne county with prior and exclusive jurisdiction over the said real 
estate, and that neither this court, nor any other, should assert ju- 
risdiction over such real estate in view of the allégations of the bill 
referred to. In Gaylord et al. v. Ft. Wayne M. & C. R. Co., Fed. 
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Cas. No. 5,284, heard before a full circuit bench consisting of Drum- 
mond. Circuit Judge, and Hopkins and Blodgett, District Judges, it , 
' was held that thè court which first takes jurisdiction of a controversy 
and the parties is entitled to retain it to its final termination, and also 
to take possession of the res, subject of the controversy, exclusive 
of ail interférence from any other court of concurrent jurisdiction; 
and it is not essential that the court first taking jurisdiction of the 
controversy should also first take the actual possession of the res. 
To the same effect is the opinion of the Suprême Court of the United 
States in Heidritter v. Oilcloth Co., 112 U. S. 294, 5 Sup. Ct. 135, 
28 L. Ed. 729, 732, q. v. In Farmers' Loan, etc., Co. v. Lake St. 
Elevated Railroad Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667, 
it was held that the filing of a bill for foreclosure of a mortgage 
in a fédéral court, and the issuing of a subpœna in the suit, give ju- 
risdiction as against an action subsequently commenced in a state 
court by a summons which was served before service of the writ of 
subpœna issued by the fédéral court. In that case the court, by Mr. 
Justice Shiras, referring to the rule that possession of the res vests 
the court which has first acquired jurisdiction with the power to hear 
and détermine ail controversies relating thereto, says: 

"Nor is this rule restrleted in its application to cases where property has 
been actually seized under judicial process before a second suit is instituted 
In anotber court, but it often applies as well where suits are brought to en- 
force liens against spécifie property, to marshal assets, administer trusts, or 
liquidate insolvent estâtes, and In suits of a siniUar nature where in the 
progress of the litigation, the court may be compelled to assume the posses- 
sion and control ot the property to be affeeted. The rule has been deelared 
to be of spécial importance in its application to fédéral and state courts." 

In that case the suit iii the state court was filed on the same day 
as the bill in the fédéral court, and, as before stated, the process was 
executed first in the suit in the state court. No physical possession 
had been taken by the fédéral court, but it was held that the prior fil- 
ing of the bill was sufificient to invest the fédéral court with ex- 
clusive jurisdiction over the property of the défendant corporation. 
The application of the principle to the présent case so far as regards 
the real estate of the défendant is obvious, and I must hold that this 
court could not take possession of the real estate, afifected by the me- 
chanic's lien suit filed in the circuit court of Wayne County, and, as 
the jurisdiction of that property would be essential to the only relief 
prayed for in the bill, that, even were there no other objections, the 
bill discloses that the court could not at this time entertain the suit. 

However, enough has been said to show that in my judgment there 
are other and insuperable objections to the exercise of the jurisdic- 
tion invoked. 

It results that the receivers heretofore appointed must be discharged 
and directed to turn over the property in their hands to the défend- 
ant corporation, and that the bill filed must be dismissed, at the costs 
of plaintiffs. 
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rLRICH V. FREEDMAN et al. 
(District Court, S. D. New York. May 1, 1912.) 

1. Equitt (§ 143*) — Pleading— Bill— Certainty. 

A bill based on a written contract, whlch recites that It îs entered In- 
to for the purpose ot carrying out a prlor written agreement between 
the saine parties, wlth certain modifications, and provides that the prior 
agreement Is conflrmed except where the two confliet, is demurrable for 
uncertalnty, where It does not set out the flrst contract, which Is es- 
sential to an understanding of the second. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. |§ 331, 335; Dec. 
Dlg. § 143.*] 

2. CoBpoRATioNS (§ 573*) — CoNTBACTS— Construction. 

Under a contract by which a corporation agreed to transfer Its assets 
to a board of flve trustées, four of whom It was to elect or appoint, a 
provision that, "In case of a" vacancy In the board of trustées, a majorlty 
of the board shall hâve power to flll it," dld not deprlve the corporation 
of the Power, acting through its stockholders, to appoint new trustées, 
where the entire four flrst appolnted by it abandoned their trust and re- 
fused to aet. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2293-2296 ; 
Dec. Dig. § 573.*] 

3. Trusts (§ 26*) — Pleading— Bill — Txtle to Sue. 

An allégation In a blll flled by complainant as a trustée that he was 
elected, wlth others, to succeed other trustées prevlously appointed, "who 
had abandoned their sald trust and failed and neglected to perform the 
duties of their office as trustées," is one of fact, and not a conclusion of 
law, and Is a sufflcient allégation of complalnant's title to maintain the 
suit. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. S 38; Dec. Dig. 
§ 26.*] 

4. Equity (§ 143*) — Pleading— Bili^Suffioiency. 

A bill fiied by a trustée to compel a restoration of trust property al- 
leged to hâve been lllegally transferred held not suffieiently definite and 
certain in its averments to disclose complalnant's right to équitable relief. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 331, 335; Dec. 
Dig. § 143.*] 

In Equity. Suit by John O. Ulrich, trustée, against William H. 
Freednian, prime trustée, Joseph J. Mackeown, trustée, Irène M. Mul- 
holland and Katherine Meier, administratrices of the estate of John 
Mulholland, deceased, Irène M. Mulholland and John Mulholland, in- 
corporated. On demurrer to bill. Sustained. 

John O. Ulrich and Allen & Chard, for complainant. 

£wing & Ewing, for défendants Irène M. Mulholland and another. 

James R. Speers, for défendant John Mulholland, Inc 

MAYER, District Judge. To the bill in equity herein demurrers 
hâve been interposed by the défendants Irène M. Mulholland and 
Katherine Meier, administratrices of the estate of John Mulholland, 
deceased, and Irène M. Mulholland individually and John Mulholland, 
Incorporated. 

The bill allèges that on or about January 6, 1904, one Mulholland 
entered into a written agreement with International Finance & Devel- 

•For other caseï see wtm* toplc A i nviibbb la Cac. & Am. Diga. 1907 to dat*. & Rcp'r Indexe» 
196 F.— « 
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opment Company, a Delaware corporation (hereinafter called Interna- 
tional). This 1904 agfeement recites thiat pfior to September 9, 1903, 
the affairs of International were in course of reorganization ; that 
controversies had àrisen between International and Mulholland which 
it was désirable should bé settled, and that the parties entered into an 
agreement dated September 9, 1903, by the terms of which a large 
money-lending business, theretof ore conducted by International in vari- 
ons cities, was sold to Mulholland; that the ownership by Mulholland 
of certain properties enumerated in the 1903 agreement, considered 
subject to possible disputes, was admitted to be in Mulholland ; that, 
in considération of the "conveyance" of the money-lending business 
and of the promises in the agreement recited, Mulholland executed his 
notes payable to International in the sum of $1,400,000; that, because 
part of. the assets of the money-lending business sold to Mulholland 
was subject to thé payment of certain bonded indebtedness and cdn- 
tingently liable for certain other debts of International, the latter 
bound itselfi to pay and save Mulholland harmless therefrom. The 
agreement further recites that it was provided by the 1903 agreement 
that, if International did not pay the sinking fund and interest on its 
bonded indebtedness when due, then Mulholland might pay thèse ob- 
ligations himself, and, if he did so, that International had 30 days 
from such payments to pay or tender to Mulholland the amount ex- 
pended by him, and if International failed so to do, MulhoUand's 
notes should be returned to him ; that International did not make the 
interest and sinking fund payments, and that the trustée, under the 
bond issue, was proceeding to déclare the whole bonded indebtedness 
due and payable to avert which Mulholland had made thèse payments 
from time to time himself, and undertaken to exercise certain rights 
conferred by a forfeiture clause of the 1903 agreement, and since 
then had been in possession of the money-lending business claiming 
the same as his exclusive property, and claiming the right to hâve his 
notes canceled and returned to him by InternatiônaL 

It is further recited that this agreement of 19Q3 was subsequently 
ratified by the stbckholders of International ; that a receiver had been 
appointed on October 29, 1903, by the chancellor of the state of Dela- 
ware, and that International had made an alleged "conveyance" to the 
receiver of ail its property; that on December 17, 1903, a meeting 
of the stockholders of the company was held at which Mulholland 
made a proposition that was unanimously accepted. This proposition 
contemplated the taking over by Mulholland of ail the assets of In- 
ternational upon his agreement to pay its debts and to providé for 
the payment by way of liquidation of the preferred capital stock out- 
standing. This proposition was intended to settle ail possible différ- 
ences which had arisen between International and Mulholland under 
the 1903 agreement, and "to vest the title in Mulholland of the money- 
lending business conveyéd by said (1903) agreement." 

The preceding relations of the parties having thus been outlined by 

; thèse récitals. International and Mulholland thereupon agreed that the 

title to the money-lending business and ail the property and assets con- 

nected there\yith, as conveyéd by.the agreement of September 9, 1903, 
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was "confirmed in said Mulholland," and the receiver of International 
was asked to apply to the Delaware court for authority to exécute such 
papers as might be considered necessary for the "vesting and con- 
fàrming of said title in the said Mulholland." Upon proof satisfac- 
tory to the receiver that ail debts of International had been paid, he 
was requested to apply to the Delaware court for permission and 
authority "to convey to said Mulholland and exécute proper instru- 
ments to efïectuate said conveyance" ail the property of Interna- 
tional in his possession or under his control. In order that so far 
as International was concerned ail its property and rights of any and 
every description (including a miscellaneous collection of real and Per- 
sonal property) were to "pass to and be confirmed in said Mulhol- 
land" so that International or any one claiming through it should be 
"forever estopped," it was expressly declared that ail the International 
property or rights of action "are hereby sold, assigned, transferred, 
set over, and confirmed unto said Mulholland, his heirs and assigns." 
On his part Mulholland was to pay ail the valid debts of the company 
due and to become due, including the bonded indebtedness, and was 
also to exécute his obligations to the company, whereby he should bond 
himself to pay certain monthly installments until he paid in the aggre- 
gate an ârnount equal to the par value of the preferred stock of In- 
ternational, ; including so-called intérim receipts then outstanding, to 
the amourit qf about $1,584,000. He was not under any obligation to 
liquidatetlje outstanding common stock. Upon Mulholland executing 
his obligations as above set forth, the directors of International were 
authorized and instructed to deliver to him for cancellation his notes 
amounting to $1,400,000 executed by him under the agreement of 
1903. Mulholland was authorized to borrow on his bonds and to is- 
sue bonds ^ against the assets of the money-lending business up to 
$500jOOO, whiçh should be a lien prior to his obligations executed to 
liquidate the preferred stock. Subject to certain trust agreements and 
the right to pledge the assets of the money-lending business up to 
$500,000 to meet the principal and interest of bonds, Mulholland 
agreed that ail the assets of which he thus became possessed should 
be "as and for a security" for his obligations to pay the debts of In- 
ternational, and to liquidate the preferred stock thereof. 

For .the purpose of securing payment of the Mulholland obligations 
and liquidating the capital stock of International, a board of five trus- 
tées was created, four of whom were to be nominated by International 
and one by Mulholland, the latter subject to the approval of the ma- 
jority.o,f, the other trustées, and to be known as the prime trustée. 
The prime trustée was to be the active man, and to "hold in his pos- 
session- in the name and behalf of the rest as collatéral security" ail 
the assets. Mulholland was to hâve full power to sell or exchange 
any of thp. property ; the trustées, in this respect, bearing to him only 
advisory relations. The money obtained f rom such sales was to be 
invested in the money-lending business, and to be held by the prime 
trustée ^"as ■, security," or, at the option of Mulholland, was to be ex- 
pended by. him in the payment of his several obligations under the 
agreement* so fàr as the same would go. In the event of exchange, 
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"the thing acquired by the exchange" was to be held by the trustée 
in place of the asset parted with. In case of defkùlt by Mulholland, 
the prime trustée was to enter and take charge of the money-lending 
business, and, together with his associate trustées, continue in posses- 
sion and control until the default was made good, whereupon the 
prime trustée was to retire and turn over the business to Mulholland. 
The prime trustée was made removable by Mulholland, and, in such 
event, his place might Tdc filled by Mulholland with the approval of 
the majority of the trustées présent at any meeting called for that 
purpose. In case of a vacancy in the board of trustées a majority of 
the board was to hâve power to fiU it. The stockholders and holders 
of the intérim receipts in the preferred capital stock of International 
were to send in their certificates and receipts to the trustées who weie 
to issue trustee's certificates therefor, and to hold the cerifîcates of 
stock and intérim receipts thus turned in until the same were corn- 
pletely paid, whereupon the trustées were to cançel them. Mulholland 
was to pay his obligations to the prime trustée, who, acting in con- 
junction with his cotrustees, was to distribute the same from time 
to time pro rata to ail holders of trustee's certificates. The assets of 
the money-lending business being distributed in many places, it was 
agreed that it should be sufficient in those cases for the prime trustée 
to hâve potential possession through subtrustees, who, if possible, were 
to be the cashiers or managers of the several offices and subject to 
removal by Mulholland. The prime trustée was not to interfère with 
Mulholland's action in this regard except in those instances where, in 
the judgment of the prime trustée the subtrustee ought not to hâve 
the cuStody of the assets and then the prime trustée was to so repre- 
sent to Mulholland and agrée upon some other person. 

It was further agreed that, when Mulholland paid ofï his ob- 
ligations to an amount equal to the agreed value of any of the assets, 
the trustées upon his request should order the prime trustée to 
deliver the assets to him and "convey the title thereof to him, to 
hâve and to hold to him, his heirs and assigns free and discharged 
from the diebt and lien hereby created," and, in the event of his 
death, his wife or personal représentative, within one year there- 
after, should hâve the right of purchase on the same terms. This 
1904 agreement having been executed and delivered by the parties 
a board of trustées and a prime trustée were duly appointed. In 
February, 1907, the prime trustée was removed, and the défendant 
Freedman duly appointed in his place. 

The bill then allèges that on June 26, 1907, the complainant herein 
and three others were duly elected trustées by the stockholders of 
International to succeed the four trustées first appointed "who had 
abandoned their said trust, and failed and neglected to perform the 
dutiés of their office as trustées." Since June 26, 1907, two of thèse 
four hâve died, leaving the complainant and the défendant Mackeown 
as surviving trustées and the défendant Freedman as prime trustée. 
In June, 1905, Mulholland being in default, the original board of 
trustées took possession of the business. The complainant and as- 
sociâtes presumably took the places of the original trustées on June 
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26, 1907. The business was conducted from 1905 until November 
2, 1907, through the prime trustée. From June, 1905, to Novem- 
ber 2, 1907, ail the assets of the business were in the possession 
and custody of the varîous trustées through the prime trustée. In 
accordance with the terms of the 1904 agreement, Mulliolland as- 
signed and delivered to the prime trustée ah the certificates of stock 
of a corporation known as Fairview Fluor-Spar Company, which 
were held as security by the prime trustée for the payrnent of the 
obligations of Mulholland. The assets of this company were sub- 
sequently transferred to Fairview Fluor-Spar & Lead Company (here- 
after called Fairview), practically ail of the stock of which hecame 
the property of the défendant Ii^ene M. Mulholland, and she de- 
posited this stock with the prime trustée to be held by him subject 
to the 1904 agreement. Under the 1904 agreement it was provided 
that, if Mulholland paid the trustées $100,000, they should convey 
to him the title to the Fairview property free and clcar of the lien 
of the agreement, and, in pursuance thereof, Mulholland paid the 
trustées $35,000 on account, and caused Fairview to exécute in favor 
of International its promissory note for $65,000. In August, 1906, 
Fairview was indebted to the business of Mulholland, then being 
conducted by the trustées, in the sum of $167,000 in round num- 
bers, and on that day executed its promissory note therefor, and the 
same day executed a mortgage on its property to secure the pay- 
ment of the notes for $65,000 and $167,000, and that mortgage was 
duly recorded. On November 2, 1907, Mulholland was adiudged 
a bankrupt by the District Court of the United States for the East- 
ern District of Illinois, and Freedman, who was then the prime 
trustée, was appointed receiver by the court of the assets of Mul- 
holland. Neither International nor its stockholders authorized Freed- 
man or the other trustées to surrender the assets in their possession, 
nor to waive the security or lien upon the same given by the agree- 
ment of 1904. Mulholland effected a composition which was ap- 
proved by the District Court on April 2, 1908, which composition 
provided for the payment to the creditors of Mulholland out of the 
profits of the business conducted by the trustées under the 1904 
agreement, and out of the profits of the Fairview Company. It is 
alleged that Mulholland did not pay his creditors "according to the 
ternis of his composition which remains unperformed." Freedman, 
it is alleged, acting under misapprehension of his duties, delivered 
to Mulholland ail the property and assets which he had in his 
possession as prime trustée and the notes and mortgage of Fairview 
above referred to. 

In October, 1908, Mulholland caused to be incorporated vmder 
the laws of Delaware the défendant "John Mulholland, Incorpo- 
rated," with an office in New York City, where its business is now 
being conducted, and John Mulholland, the individual, sold to John 
Mulholland, the corporation, ail the assets which Freedman had de- 
livered to him, except the certificate of stock of the Fairview, and 
received in payment therefor ail the shares of the common capital 
stock of the Mulholland corporation, amounting to $250,000 pai^ 
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value. T,his agreement of sale between Mulholland and John Mul- 
hoUand, Incorporated, specifically provided that the sale and transfer 
waswjth()ut préjudice to the rights of creditors of Mulholland, and 
further sets forth the exécution of the agreement of January 6, 
1904, and the dealings and transactions had by and between Mulhol- 
land on the one hand and International, its stockholders, and its 
trustées on the other. In December, 1910, Mulholland died intestate, 
and his wife and Katherine Meier were duly appointed adminis- 
tratrices, assumed their duties, and are administering the estate. It 
is alleged that the common capital stock of $250,000 par value afore- 
said has been transferred to thèse administratrices. It is further al- 
leged, that John Mulholland, Incorporated, pays Mrs. Mulholland 
the sum of $633.33 monthly, for which she renders no services, and 
that the payment of thèse moneys is a fraud upon the beneficiaries 
under the agreement of 1904. It is further alleged that the Fair- 
view has not paid any sum whatever upon its notes or its mortgage, 
and has been in default for a long time. 

It is further alleged that the défendant Freedman can repossess 
himself of ail the assets which he delivered to Mulholland under 
misapprehension, and that the complainant has made demand upon 
him. to secure possession of such property and assets, including the 
certifiçates of stock of the Mulholland corporation and the Fair- 
view certifiçates, which, as he claims, should now be in the custody 
of Freedman as prime trustée, but that Freedman déclines to take 
suçh steps or proceedings as may be necessary to regain possession 
of such property and assets, unless he shall be so directed by the 
decree of a court of compétent jurisdiction, and it is averred that,. 
if Freedman is not ordered to repossess himself, then irréparable 
injury .will resuit to the complainant and ail other beneficiaries un- 
der the agreement. Thereupon the complainant prays (1) that the 
défendants, may answer this bill; (2) that the usual subpœna, issue;. 
(3) thàt the 'défendants Jrene M. Mulholland and Katherine . Meier,, . 
as administratrices, be ordered and directed to assign and deliver 
to Freedman: as prime trustée ail certifiçates of the capital stock of 
John Mulholland, Incorporated, now standing in their names on the 
books of the Company as administratrices, and that John Mulhol- 
land, Incorporated, be directed to issue new certifiçates of ail stock 
of the corporation to Freedman as prime trustée ; (4) that John Mul- , 
hoiland, Inçprporated, be restrained from paying to Irène M. Mul- 
hollaiid ^y sum' pending suit; (5) that Freedman, prime trustée,, 
be priiered /and directed forthwith to take ail necessary proceedings , 
to repossess himself of the property and assets by him delivered 
tp Mulholland, the bankrupt, and also to repossess himself of the 
certifiçates of, stock of the Fàirview Company and to hold the same 
subjecti'tQ. the terms of the 1,904 agreement; and (6) that the com- 
plainant rnây hâve such other and further relief as may seem proper 
ahd,e,quîta.feléj.i ,., ,, ,:, 

This sprrie.what lengthy statement pf the averments of the bill is 
necessary in order to point out the controversy, for the demurring 
défendants .insis,t that ,(1) the bill shows on its face thàt the com^ 
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plainant, for want of title, has not capacity to sue as trustée; (2) 
the bill shows that, by reason of the composition agreement, neither 
complainant nor Freedman has any title or lien; and (3) that the 
hill lacks equity. It is also claimed that there is not a proper al- 
légation of diverse citizenship. 

[1] 1. The bill is demurrable for its failure to set forth a copy 
of the agreement of September 9, 1903, or averments stating the 
terms thereof. This defect is apparent on the face of the bill, and, 
as the basic rights and relations of the parties are to be found in 
the agreement of January 6, 1904, the latter agreement cannot be 
clearly and fully understood without référence to the agreement of 
September 9, 1903. It may be that the agreement of 1903 does not 
change or afïect the relations of the parties, and yet it is impossible 
for any one reading the bill to hâve any knowledge in this regard 
or to be able to arrive at any conclusion. Several références to 
the agreement of 1903 are made in the agreement of 1904, notably 
in paragraph "First" thereof, which confirms title in Mulholland, and 
provides : 

"Sald agreement of September 9tli, 1903, is hereby conflrmed except In so 
far as events hâve modifled or rendered nugatory, and except in so far as 
this présent agreement expressly or by necessary implication lias amended, 
altered, or repealed it. It being understood that this agreement shall take 
precedenee and control of any stipulations contained in sald agreement of 
September 9th, 1903, where the same conflict." 

It does not need extended discussion to point out the necessity of 
examining the agreement of 1903 to ascertain what provisions, if 
any, survive, and what, therefore, is the correct construction of the 
agreement of 1904. Marshall v. Turnbull (C. C.) 34 Fed. 827. 

[2] 2. In respect of the title of the complainant, the demurring de- 
fendants argue that the allégation in paragraph "fourth" of the bill, 
that the then trustées abandoned their trust and failed and neglected 
to perform their duties, is a conclusion of law, and they say, further, 
that, under the terms of the agreement of 1904, there was no power 
in the stockholders of International to elect trustées to fill a vacancy, 
and that such power was conferred only upon a majority of the board 
of trustées. The clause, "in case of a vacancy in the board of trus- 
tées a majority of the board shall bave power to fill it," is permissive, 
and does not confer exclusive authority. Only the corporation itself 
(International) could exécute and give lif e to the agreement of 1904. 
It was probably not imagined that a situation might arise where ail 
. the trustées would abandon their trust, but clearly International by its 
agreement did not deprive itself of its original power and abrogate its 
right to appoint trustées. If, therefore, by abandonment, death, or 
résignation, ail of the trustées appointable by International ceased to 
perform their duties, then clearly the International would still hâve 
power to appoint persons in their places. It is unnecessary that this 
should be specifically set forth in the agreement, because manifestly it 
was the intent of the agreement that International was at ail times 
to be represented by trustées who, while not actively conduct^ng the 
Mulholland business, should be a check upon the prime trustée, and 
should hold, with him, such title or possession as was accorded undef 
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the agreement. I know of no way in which the: company could act 
in the circumstances, except through its stockholders, and the mère 
fact that the holders of trustee's certificates were to be beneficiaries 
did not divest the company of its right to take corporate action in the 
only way ordinarily in which it could act; that is, through its stock- 
holders. 

[3] I think that the allégation as to abandonment and neglect is not 
a conclusion of law, but is an allégation of fact. The complainant is 
not called upon to recite his évidence. The word "abandoned" has a 
well-settled nieaning, and, while very often an allégation of neglect 
unexplained is a conclusion of law, hère the words "failed and neg- 
lected" may be çonstrued, ejusdem generis, as meaning the same as 
abandoned. Of course, a trustée in his relations with his cestui que 
trust cannot escape responsibility by abandoning his trust but that is 
not the question hère, and, in any event, the complainant is the de 
facto trustée, and has the right to sue. 

It is further urged on this head that as International was not 
in the hands of its stockholders, but of a receiver, the stockholders 
had no power to elect trustées. The bill does not allège that the In- 
ternatiorial was dissolved, and manifestly it was not. The Delaware 
receiver presumably had the usual power to conserve assets, but that 
power could not interfère with such action as the International (then 
corporately alive) might take through its stockholders, provided such 
action was not inconsistent with the receivership or contrary to law. 

[4] 3. The demurring défendants claim that the composition effect- 
ed by Mulholland with his creditors, and confirmed by the decree of 
the United States District Court in the bankruptcy proceeding, con- 
stitutes a bar to this action. If the title to the property in question 
was not in Mulholland but in Freedman, then, of course, the trustée 
in bankruptcy could not obtain title from Freedman by the latter's 
attempted transfer. To understand the situation, it is necessary to 
consider the status of the title to the property and also the possession 
of the assets. It is clear that the agreement of 1904 transferred to 
Mulholland the title of the money-lending business of International 
as well as of other property mentioned in the agreement. The prop- 
erty thus transferred was both real and personal, and in the agree- 
ment are used terms ordinarily found in instruments transferring per- 
sonal and real property, as the case may be, such as "sold, assigned, 
transferred, set over and confirmed," and "conveyed," "conveyance," 
and "vested." Mulholland, thus holding the légal title by virtue of 
this 1904 agreement, thereupon conferred certain powers hereinbefore 
described upon the trustées and the prime trustée, and made a disposi- 
tion which, in my opinion, was in law a chattel mortgage. This is 
ascertainable from the gênerai character of the agreement, and in this 
connection it is significant that it was agreed that, when Mulholland 
discharged his obligations, the trustées, upon his request, were to or- 
der the prime trustée to deliver back the assets, and "convey the title 
thereof to him to hâve and to hold to him his heirs and assigns f ree 
and discharged from the debt and lien hereby created." Thèse are 
words of well-settled meaning constantly and customarily used to in- 
dicate the transfer of title. Further, it was provided that, in the event 
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of Mulholland's death, his widow or personal représentative should 
hâve the right to "purchase"' back the assets. The word "purchase" 
clearly rnéant to buy f rom the trustées, under the agreement, what the 
trustées owned. If it was intended that the prime trustée should be 
merely a bailee, that intention could hâve been made clear by apt 
phraseology. I hesitate to express an opinion in this respect différent 
from that entertained by the learned judge before whom the motion 
for a preliminary injunction was argued, but it may well be that he 
had other facts before him, while I hâve only the allégations of the 
bill. The provisions for the investment and the continuance as se- 
curity of the proceeds of any property sold and the substitution of 
property acquired by exchange are well within the doctrine of Brack- 
ett V. Harvey, 91 N. Y. 214. There is nothing to show whether the 
agreement of 1904 was filed in the various jurisdictions where the 
property therein referred to was situated in accordance with the fil- 
ing or recording laws of those jurisdictions, and it may be that the 
agreement of 1904 was void as to other creditors, but, as between the 
parties, it was a chattel mortgage, and therefore the trustées on No- 
vember 2, 1907 (the date of the adjudication), were mortgagees in pos- 
session. If the instrument was not a chattel mortgage, then its légal 
eflfect was to pledge the property covered by it, and, in that case, 
Freedman on November 2, 1907, was the bailee of the property, which 
now included the Fairview capital stock. In some way not dis- 
closed, the prime trustée was appoirtted the receiver in bankruptcy, 
thus accepting (whether as mortgagee in possession or bailee) a trust 
directly in conflict with the trust conferred upon and reposed in him 
by the 1904 agreement. 

At this point the bill is somewhat hazy, and the proceedings before 
the bankruptcy court are by no means clearly set forth. It is said that 
the composition agreement provided for the payment to creditors out 
of the profits of the business conducted by the trustées under the 
1904 agreement and out of the profits of the Fairview. Who was 
thereafter to conduct this business? Was its conduct remitted back 
to the relations of the 1904 agreement? What really did happen? 
Were profits paid to some extent in liquidation of the debts? It is 
alleged that Mulholland did not pay his creditors "according to the 
terms of his composition which remains unperformed," but the words 
of limitation "according to the terms of his composition" suggest the 
inquiry whether the creditors were otherwise satisfied, even though 
the composition was not carried out according to its terms. Presum- 
ably the complainant is bringing this action for substantial and not 
académie reasons, but the bill does not clearly show that the complain- 
ant represents beneficiaries. He recites that he brings this bill as trus- 
tée for International, and in behalf of its stockholders as individuals. 
But what stockholders? 

While International acted corporately through its holders of com- 
mon stock, yet the agreement seems to hâve been for the benefit of 
the holders of preferred stock. Do they complain? As the word 
"stockholders" may mean either preferred or common stockholders, 
I am unable to détermine who it is that the complainant really rep- 
resents. He may urge that the word "trustée" indicates that he is 
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represénting the beneficiaries of the trust/but this îs difficult to 
détermine from the whole structure of the bill. Probably ail this 
may be made clear if the bill should be redrawn, but the complainant, 
if the facts warrant, should show his equities on the face of the 
bill. If, however, it be assumed that the complainant, in his rep- 
résentative capacity, is suing for benefit of beneficiaries, then, even 
if Freedman were a bailee, the allégation in the bill that he was 
appointed receiver is enough to arouse suspicion, and to indicate that 
the court may hâve been imposed upon, and to cast doubt at once 
upon the regularity of the proceedings. Ordinarily a court will be 
presumed to hâve done what ought to bave been donc in every 
proceeding, but, where it is manifest that the situation was such 
as to arouse suspicion and that a person held two trust positions, 
obviously inconsistent, I doubt if any presumption of regularity 
can follow. If it is made clear that Freedman surrendered posses- 
sion of Aese assets without right or authority, and that thèse assets 
ultimately came to Mulholland, who, by device, transferred them to 
his incorporated self, equity will not be keen to seize upon technical- 
ities and to permit this property to évade its far reaching arm, 
It is true, once the jurisdiction of the bankruptcy court is submitted 
to, that it has power to détermine claims and liens, but, where a. . 
claim is adverse and not colorable, its détermination cannot as mat- 
ter of right be made in a summary proceeding but must go tp- 
plenary suit, and therefore it is not at ail certain that the bank- 
ruptcy court dealt with the liens or other rights of the trustées un- 
der the 1904 agreement. Hère, then, we hâve the spectacle of a 
trustée in possession, whether tmder a chattel mortgage or as the 
holder of collatéral security, surrendering, without right, assets to 
a bankrupt when the trustée in bankruptcy and the bankrupt and 
presumably every other party to the arrangement were obviously 
put on inquiry. If this was the situation, then a fraud was per- 
petrated which equity will go far to redress, and it will not confine 
the parties merely to an action against the faithless trustée for 
breach of trust. Finally, whatever of saving grâce there may be 
in the réservation that the transfer from Mulholland to himself 
incorporated was without préjudice to rights of creditors inures now 
to the benefit of the creditors, who may look to a court of equity 
to aid in the restoration of assets. 

4. It is not necessary to pass on the question of lâches, for, if 
the bill should be redrawn, it will probably set forth the history of 
the ; transactions since April 2, 1908 (the date of the composition 
agreement), more fully and clearly than now appears. The ques- 
tion of lâches can then be considered. 

5. In conclusion, the complainant insists that, in any event, the 
allégations numbered 27, 28, and 29 are sufficient to sustain the bill. 

In my opinion, this view cannot be upheld, because, in efïect, thèse 
allégation^ are conclusions of law, and the mère assertion that the 
paymentëi to défendant Irène M. Mulholland are a fraud is not 
enough toconstitute an allégation of fact. I bave gone beyond the 
strict requirements of an opinion, to the end that an amendied bill may 
pi-esent clearly the actual situation. 
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For the reasons stated, the demurrers are sustaïned, and, as tht 
"bill needs amendment in the several respects indicated, the com- 
plainant iriay hâve leave td serve an amended bill withiri 20 days 
on payment of costs. 



Ex parte JANUSZBWSKI. 

(Circuit Court, S. D. Ohio, E. D. December 4, 1911.) 

No. 1,594. 

1. Habeas Coepus (§ 45*) — Jubisdiction — Fédéral Coubts. 

Under Kev. St. § 753 (U. S. Comp. St. 1901, p. 592), deflnlng when the 
wrlt of habeas corpus may issue, the repugnancy of a state statute to the 
State Constitution eannot authorize a writ of habeas corpus from a fédér- 
al court unless petitloner is in custody by vlrtue of such statute, which 
Is in confiict wlth the fédéral Constitution. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §| 38-45; 
Dec. Dig. § 45.*] 

Jurisdiction of fédéral courts In habeas corpus, see note to In re Huse, 
25 0. C. A. 4.] 

2. Habeas Cobpus (| 21*) — Juvenilb Act — Peooeedings — Vaxidity — ' 

"Crime." 

The purpose of the Juvénile Act (Gen. Code Ohio, §§ 1639-1683), regu- 
latlng the treatment and control of delinquent ehildren, glving juvénile 
courts jurisdiction over delinquent ehildren, defining a delinquent child 
as auy child under 17 years of âge who violâtes a law of the state, and 
providing for proceedings by affldavit and for commitment of delinquent 
ehildren to the industrlal school, the object of whleh Is the reformation 
of its inmates as deciared by sections 2083 and 2094, is to save ehildren 
under the âge of 17 years from conviction of crimes, and under it the 
etate acts as a guardian of delinquent ehildren, and the act is but an ad- 
ministrative police régulation, and an affidavlt averring that a boy 14 
years old is Incorrigible, In that he shot another wlth intent to klll, does 
not charge a "crime" withln Const. Ohio, art. 1, § 10, provlrtlag that no 
person shall be held to answer for an Infamous crime except on indict- 
ment, and Const. U. S. Amend. 14, and the boy committed to the in- 
dustrlal school is not commltted to prison, and is not entitied to a dis- 
■charge on habeas corpus on the ground that his constitutional rlghts to 
proseeutlon by Indictment hâve been invaded. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 19 ; Dec. 
Dig. I 21.» 

• For other définitions, see Words and Phrasç?, vol. 2, pp. 1736-1740; 
vol. 8, p. 7623.] 

3. JUBT (§ 21*) — KiGHT TO TEIAL BY JUEY STATUTES — "CbIME." 

An affldavit, charging that a boy 14 years old is incorrigible vrithin 
juvénile Act (Gen. Code Ohio, §§ 1639-1683), in that he had shot another 
with intent to kill, does not charge a crime wlthin Const Ohio, art. 1, §§ 
5, 10, guaranteeing the right of trial by jury, and the statute is not in- 
valid for failing to provide for a jury trial. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 7, 8; Dec. Dig. 
§ 21.*] 

4. Constitutional Law (§ 46*) — Juvénile Court Pbooeedinqs — Issues. 

Where a case against a child under the âge of 17 years arose In the 
juvénile court, under the Juvénile Act (Gen. Code Ohio, §g 1639-1683), 
the validity of section 1654, providing for the transfer of proceedings 

•For otber cassa sea same topic & i numsbb iu Dec. & Am. Dign. 1907 to date, te Rep'r Indexa* 
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from a justice of the peace or the police court to the Juvénile court, wlU 
net be declded. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §| 43- 
45; Dec. Dig. § 46.*] 
6. CoNSTiTUTioNAL IjAw (§ 206*) — DuE Pbocess OF Law — Teial by Jubt. 

The fédéral court cannot adjudge that the Juvénile Act (Gen. Code 
Ohio, §§ 163&-ie83), regulating the treatment and coutrol of delinquent 
ehildren, and glving the juvénile court jurisdlction over delinquent clùl- 
dren, Is Invalid because it does not provide for a Jury trial, since the 
privilèges and Immunities of a citizen do not include the right to a Jury 
trial in a state court. 

[Ed. Note.— For other cases, see Constitutlonal Law, Cent Dig. §§ 625- 
648 ; Dec. Dig. § 206.*] 

6. Constitutional Law (§ 271*) — Infants (§ 12*) — PEOCEEniNGS In Juvé- 
nile CouBT — Right to Appeal. 

The fédéral court cannot adjudge that the Juvénile Act (Gen. Code 
Ohio, §§ 1639-1683), regulating the control of delinquent ehildren, is in- 
valid because It contains no provision for appeal or the prcsecution of 
error from a judgment of the Juvénile court, it being the settled rule in 
Ohio that there can be no appeal or proceeding in error from a Judgment 
unless the right thereto is glven by statute. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 760; 
Dec. Dig. § 271 ;* Infants, Cent Dig. § 13 ; Dec. Dig. § 12.*] 

Application for a writ of habeas corpus by Frank Januszewski for 
his discliarge from imprisonment in the Boys' Industrial Scliool. De- 
nied, and application dismissed. 

Timothy S. Hogan, Atty. Gen., and Clarence D. Laylin and Charles 
Follett, Asst. Attys. Gen., of Columbus, Ohio, for respondent Gerlach. 

Louis Barnes, Howard H. Knapp, and Montgomery Barnes, ail of 
Cleveland, Ohio, for petitioner. 

SATER, District Judge. The petitioner complaîns that he is un- 
lawfully imprisoned in the Boys' Industrial School at Lancaster, Ohio, 
and asics to be discharged on a writ of habeas corpus. It appeared 
on the hearing that this proceeding was instituted without the knowl- 
edge and against the protest of his father and immédiate relatives, 
who désire him to remain where he is. 

On March 27, 1911, an afSdavit was filed in the juvénile court of 
Cuyahoga county, as authorized by the Ohio Juvénile Act (99 O. L. 
192, sections 1639-1683, Ohio General Code), charging that the pe- 
titioner, a boy about 14 years of âge, is a delinquent person in that 
he is incorrigible in this, to wit, that two days prior he unlawfully, 
maliciously, and purposely shot Albert Molzan, with intent to kill. 
Molzan, it is stated, subsequently died, but the date of his death and 
the circumstances surrounding it do not appear. On a hearing duly 
had, the allégations were found to be true, the petitioner was ad- 
judged a delinquent, and was ordered committed to the Boys' Indus- 
trial School, to which he was removed and in which as a delinquent 
he is still detained. He allèges that he was charged with and com- 
mitted for the crime of shooting with intent to kill, and that he was 
denied the right of prosecuting error or appeal from the judgment 
of the court, because section 1668 withholds such privilège from per- 
sons of his class. Other spécifie reasons assigned for his release are 

•7or other caiei uo >ame topic & S numbsb in Dec. ft Am. Dlga. 1907 to data, ft Rep'r Indexes 
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that section 1648, under authority of which the affidavit against him 
was filed, is in dérogation of article 1, § 10, of the Constitution of 
Ohio, in that he was held to answer for an infamous crime without 
presentment by a grand jury; that section 1650, by authority of 
which he was tried by the judge of the juvénile court, is in violation 
of section 1, art. 8, of the Constitution of Ohio, in that it dénies him 
the right of trial by jury; and that by virtue of the foregoing facts 
not only was the juvénile court without jurisdiction to proceed in 
the premises in any manner whatsoever, but that, in direct contraven- 
tion of the rights granted him by section 1 of the fourteenth amend- 
ment to the Constitution of the United States, he bas been deprived 
of his liberty without due process of law and bas been denied the 
equal protection of the laws of Ohio. 

The act, which is entitled "An act to regulate the treatment and 
control of dépendent, neglected and delinquent children," gives juvé- 
nile courts jurisdiction over delinquent, neglected, and dépendent mi- 
nors under the âge of 17 years, not inmates of a state institution 
or any institution incorporated under the laws of the state for the 
care and correction of such children (section 1642), which jurisdic- 
tion, after the custody of the court attaches, continues for ail neces- 
sary purposes of discipline and protection until the child, as a ward 
of the court, attains the âge of 21 years (section 1643). Thewords 
"delinquent child," as defined by section 1644, include, inter alia: 

"Any child under seventeen years of âge wlio violâtes a law of this state 
or a clty or village ordinanee, or who is ineori-igible ; or who knowingly as- 
sociâtes with thieves, vielous or immoral persons; or who Is growing up in 
Idleness or crime ; or who knowingly vlsits or enters a hoiise of ill repute ; 
or who knowingly patronizes or visits a pollcy shop or place where any 
gambllng device is, or shall be, operated ; or who patronizes or visits u 
saloon or dramshop where intoxicating liquors are sold ; or who patronizes 
or visits a public pool or billiard room or bucket shop ; or who wanders 
about the streets in the nighttime; or who wanders about railroad yards or 
tracks, or jumps or catches onto a uioving train, traction or street car, or 
enters a car or engine without lawful authority ; or who uses vile, obscène, 
vulgar, profane or indécent language ; or who is guilty of immoral conduct ; 
or who uses cigarettes ; or who visits or fréquents any theater, gallery or 
penny arcade where lewd, vnlgar or indécent pictures are exbibited or dis- 
played. A child eommitting any of the acts herein mentioned shall be deem- 
ed a juvénile delinquent person, and be proceeded against in the manner here- 
Inafter provided." 

Proceedings may be instituted by the filing of an affidavit with the 
court or its clerk by any person having knowledge of a child's de- 
linquency (section 1647), on the filing of which a citation is issued 
requiring it, and the person having its custody or control, or with 
whom it may be, to appear at a stated time and place; or the judge 
may in the first instance issue a warrant for its arrest and subpœna 
witnesses to testify at the hearing (section 1648). On the day named 
in the citation, or upon the return of the warrant, the judge is re- 
quired to proceed in a summary manner to hear and dispose of the 
case (section 1650), but the hearing may be continued from time to 
time. The judge may commit the child to the care or custody of a 
probation officer, may allow it to remain at its own home subject to 
such officer's Visitation and the court's further orders, may place it 



126 196 KBDBEAL REPOETBB 

or cause ît tp be temporarily boarded in a suitable family subject to 
like supervision and order, may commit it to a training or industrial 
school or to any institution within the county that may care for dé- 
linquant children, or to the Boys' Industrial School, or, where it ap- 
pears upon the hearing that the délinquant is 16 years of âge and 
has coramitted a f elony, to the ,Ohio State Ref ormatory, or to any 
State institution established for the care of délinquant boys, or, if a 
girl over the aga of 9 years, to the Girls' Industrial Home, or to any 
stata institution established for the care of delinquent girls. The 
child, when committed to an institution, becomes subject to the con- 
trol of its trustées, who may parole it on prescribad conditions, and 
on their and the superintendent's recommandation may discharge it 
from custody, or the judge may commit it to the care and custody of 
a duly accredited association that will receive it, embracing in its ob- 
jects the care of neglacted or dépendent children. Section 1652. 

Other provisions of the act dafine the term "dépendent children," and 
provide for their care and protection and for the punishment of those 
who contribute to the delinquency of minors, or who, being charged 
with the care, maintenance, and éducation of such minors, fail, neg- 
lect, or refuse to perform such duty; but the considération of such 
provisions is not necessary to a disposition of this case. 

[1] Whether, as is contended, tha Ohio Juvénile Act is violative 
or not of the Constitution of Ohio, is not necessarily a fédéral ques- 
tion, and upon that point an opinion need not be axpressad. The 
rapugnancy of a statute to the Constitution of a state by whose Légis- 
lature it was enacted cannot authorize a writ of habeas corpus from 
a court of the United States, unless the petitioner is in custody by 
virtue of such statute, and unless also the statute is in conflict with 
the Constitution of the United States. Andrews v. Swartz, 156 U. 
S. 272, 15 Sup. Ct. 389, 39 L. Ed. 422; Re Burrus, 136 U. S. 586, 
591, 10 Sup. Ct. 850, 34 L. Ed. 500; section 753, R. S. (U. S. Comp. 
St. 1901, p. 592). 

[2] Under the statute, which applies to ail delinquents of the 
prescribad âge, incorrigibility is but one of many forms of de- 
linquency. The affidavit under which the petitioner was arrasted 
charges that he is a delinquent person because he is incorrigible, in 
that he shot another with intent to kill. He was heard on that charge. 
He was not charged with, or tried for, or convicted of, or imprisoned 
for, the crime of shooting with intent to kill. The évidence offered 
in the juvénile court must hâve shown that ha shot as charged in 
the affidavit, but as he was charged with and tried for a spacies of 
delinquency only, such évidence could not, by any known rule, be used 
in such hearing to convict him of the crime of shooting with intent 
to kill. The only office which it could perform was to astablish the 
particular kind of delinquency alleged. His commitment was not da- 
signed as and is not a punishment for crime, but to place him under 
suitable guardianship for proper care and discipline until he is re- 
formed, or arrives at the âge of majority. Nor is the Industrial 
School a prison (Prescott v. State, 19 Ohio St. 184, 2 Am. Rep. 388), 
or the purpose of the Juvénile Act punishment (State v. Marmouget, 
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111 La. 225, 35 South. 529; State v. Howard, 126 La. 354, 52 South. 
539; Reynolds v. Howe, 51 Conn. 472; Farnhàm v. Pierce, 141 
Mass. 203, 6 N. E. 830, 55 Am. Rep. 452; Pétition of Ferrier, 103 
111. 367, 43 Am. Rep. 10 ; Church on Habeas Corpus, § 444c'. The 
object of the Industrial School is the reformation of those committed 
to its charge. Section 2083. Its inmates receive such éducation and 
are instructed in such branches of industry, agricultural or mechanic- 
al, or otherwise, as the board of trustées may détermine; the refor- 
mation of such inmates and their préparation for usefulness being al- 
ways kept in view. Section 2094. The latitude given to the court 
by the Juvénile Act in making disposition of delinquent children and 
the character of the places to which they may be committed do not 
consist with the claim that the law contemplâtes imprisonment for 
crime; some of such places being those to which the state's children 
who are merely neglected or dépendent are committed. Section 1653. 
The purpose of the statute is to save minors under the âge of 17 
years from prosecution and conviction on charges of misdemeanors 
and crimes, and to relieve them from the conséquent stigma attachipg 
thereto ; to guard and protect them against themselves and evil-mind- 
ed persons surrounding them; to protect and train them physically, 
mentally, and morally. It seeks to benefit not only the child, but the 
community also, by surrounding the child with better and more ele- 
vating influences and training it in ail that counts for good citizenship 
and usefulness as a member of society. Under it, the state, which. 
through its appropriate organs, is the guardian of the children within 
its borders (Van Walters v. Board, 132 Ind. 569, 32 N. E. 568, 18 
L. R. A. 431), assumes the custody of the child, imposes wholesome 
restraints, and performs parental duties, and at a time when the child 
is not ehtitled, either by the laws of nature or of the state, to abso- 
lute freedom, but is subjected to the restraint and custody of a nat- 
ural or legally constituted guardian to whom it owes obédience and 
subjection. It is of the same nature as statutes which authorize com- 
pulsory éducation of children, the binding of them out during minor- 
ity, the appointment of guardians and trustées to take charge of the 
property of those who are incapable of managing their own affairs. 
the confinement of the insane, and the like. The welfare of society 
requires and justifies such enactments. The statute is neither criminal 
nor pénal in its nature, but an administrative police régulation. State 
v. Marmouget. A considération of the acts enumerated which re- 
spectively constitute delinquency precludes the thought that it was the 
législative intent that they or any of them, when committed by in- 
fants within' the specified âge, should for correctional purposes be 
treated as a crime; such purposes, as regards such minors, being the 
only ones cohtemplated by the statute. The intent to disassociate ju- 
vénile from criminal cases is evidenced by the provision of section 
1649 that the former shall not be heard, if it can be avoided, in a 
room used for the trial of the latter, and by the prohibition against 
the détention of any delinquent child in the county jail pending the 
disposition of its case. Section 1652. It was not, theref ore, necessàry 
that the petitioner should be presented or indicted by a grand jury be- 
fore he Iwas placed on trial. 
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Section 10, art. 1, of the Constitution of Ohio,, provides that: 

"Except in cases qf Impeachment, and cases arislng in tbe army and navy, 
or in the militia whéii In actual service in time of war or public danger, and 
In cases of petit larceny and otlier minor offenses, no person sliall be held 
to answer for a capital, or otberwise infamous crime, uuless on presentmeut 
or indictment of a grand jury." 

Delinquency does not fall in the same category as capital or other- 
wise infamous crimes. The question is not an open one in Ohio. In 
Pfescott V. State, the grand jury, in pursuance of a statute similar in 
many respects to the one now under considération and authorizing it 
so to do, instead of indicting Prescott, a boy 14 years of âge, who 
was guilty of arson, returned a writing, but not an indictment, that 
he was guilty of that offense, and that he was vicions and incorrigi- 
ble and a suitable person to be committed to the guardianship of the 
direcfors of the House of Refuge or to the Reform Farm (now the 
Boys' Industrial School) of Ohio. The court committed him to the 
latter place, until he became of âge or was reformed and duly dis- 
charged according to law. It was assigned as error that the state 
statute was in conflict with section 10, art. 1, of the Constitution of 
Ohio and with the fifth amendment to the Constitution of the United 
States, in that it did not provide for presentment or indictment by a 
grand jury; the two constitutional provisions, in so far as pertinent 
to the case, being the same. The former contention was overruled be- 
cause section 10 relates to the rights of the accused in criminal prose- 
cutions and because the case therefore did not corne within its pro- 
visions; the latter, because the fifth amendment does not apply to 
State governments and does not operate as a limitation of their power 
over their own citizens, but is exclusively a restriction upon fédéral 
power, as held in Twitchell v. Commonwealth, 7 Wall. 321, 19 L. Ed. 
223. The statute involved in the Prescott Case waS again ûpheld in 
House of Refuge v. Ryan, 37 Ohio St. 197. It was settled in Hurt- 
ado V. California, 110 U. S. 516, 4 Sup. Ct. 111, 292, 28 h. Ed. 232, 
that the words "due process of law" in the fourteenth amendment do 
not necessarily require an indictment by a grand jury even in a pros- 
ecution for murder, by a state whose Constitution authorizes such 
prosecution by information. See, also, McNulty v. California, 149 
U. S. 645, 13 Sup. Ct. 959, 37 L. Ed. 882; Hodgson v. Vermont, 
168 U. S. 262, 18 Sup. Ct. 80, 42 L. Ed. 461 ; Maxwell v. Dow, 176 
U. S. 581, 20 Sup. Ct. 448, 494, 44 L. Ed. 597. In Walker v. Sau- 
vinet, 92 U. S. 90, 23 I.. Ed. 678, Mr. Chief Justice Waite said: 

"Due process of law is process due according to the law of the land. 
This process in the states Is regulated by the law of the state. Our power 
over that law is only to deterinine whether it is in conflict with the suprême 
law of the land — that is to say, witli the Constitution and laws of the United 
States made in pursuance thereof-^or with any treaty made undet thé au- 
thority of the United States. Article 6, Const. Hère the state court bas de- 
cided that the proceeding below was in accordance with the law of the state; 
and we do not find that to be contrary to the Constitution, or any law or 
treaty of the United States." , 

The Législature of Ohio has not declared "delinquency," as defined 
by the Juvénile iAct,to be a crime. The state's highest judicial tri- 
bunal, whenever called upon to review proèeedings hâd under laws 
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akin to those authorized by the act now in question, has declared 
such laws to be spécial, statutory, corrective but not criminal, and con- 
stitutional, and indictment before a hearing thereunder not necessary. 
The Juvénile Act, in its omission to direct that a hearing should be 
preceded by présentaient or indictment, does not conflict with the 
Constitution of the United States. 

[3] It is urged that the Juvénile Act is unconstitutional in that the 
petitioner was denied a trial by jury. Section 5, art. 1, of the state 
Constitution, déclares that the right of trial by jury shall be inviolate, 
and section 10 of the same article provides that persons accused of 
crime shall hâve a speedy public trial by an impartial jury of the 
county or district in which the offense is alleged to hâve been com- 
mitted, the like of which provision is found in the sixth amendment 
to the fédéral Constitution. The argument is unsound because it rests 
on the fallacy that the petitioner was tried for a crime. The same 
contention was made in the Prescott Case, but the court held that 
the accused was not entitled to a trial by jury, and that the lavv then 
under considération was not répugnant to either of the above sections 
of the State Constitution. The same conclusion was reached in re- 
gard to kindred laws in State v. Brown, 50 Minn. 353, 52 N. W. 
935, 16 L. R. A. 691, 36 Am. St. Rep. 651 ; Commonwealth v. Fisher, 
213 Pa. 48, 62 Atl. 198, 5 Ann. Cas. 92; In re Sharp, 15 Idaho, 120. 
96 Pac. 563, 18 L. R. A. (N. S.) 886; Mill v. Brown, 31 Utah, 473, 
88 Pac. 609, 120 Am. St. Rep. 935 ; Wisconsin Industria! School for 
Girls V. Clark County, 103 Wis. 651, 179 N. W. 422. 

The commission of a crime may set the machinery of the juvénile 
court in motion, but not to try the delinquent minor for his crime. 
For that, he must be tried in another forum, after indictment, and 
by a jury. Nor are we, for the purposes of this case, concerned with 
the question as to whether the petitioner may yet be tried for the 
commission of a crime, notwitlistanding his hearing before and com- 
mitment by the juvénile court. Under a statute which con- 
ferred jurisdiction on the juvénile court to try ail delinquent chil- 
dren without the intervention of a jury, it was held, in State v. Regan, 
125 La. 121, 51 South. 89, that a delinquent minor can be pro- 
ceeded against only in the juvénile courts, excepting perhaps in cap- 
ital cases. This view finds support in State v. Howard, 126 La. 354, 52 
South. 539, in which an indictment for murder against the défendant, 
a boy under the âge of 17, had been returned into the District Court. 
On appeal prosecuted from an order refusing to assign his case for 
trial and reférring it to the juvénile court, the Suprême Court held 
that under the Constitution of that state a person indicted for that 
crime, the penalty for which is imprisonment at hard labor or death, 
is entitled to demand and cannot waive a trial by jury, and that the 
General Assembly did not intend that children under the âge of 17, 
when charged with murder, should be tried under the juvénile act, for 
thé reason that it makes ho mention of such cases and cannot be so 
constrûed as to resuit in leaving such children f ree to commit murder 
with no attaching conséquences other than reformatory discipline dur- 
ing the period of minority. If the petitioner may yet be tried either 
■ 196 F.— 9 
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for shooting with intent to kill or for a higher crime, it is clear that 
nothing said, Oi:, donc, at his hearing in the juvénile court may be 
used against him in the criminal court (section 1669) — another statu- 
tory provision which runs counter to the theorythat he was heard 
and coinmitted for a crime. But the question which vexed the l,oui- 
siana coiirt in State v. Howard does not arise in this case. It was 
the action of the dist;rict court and not of the juvénile CQUrt that was 
reviewed. Moreover, the petitioner in this case was not indicted. 
Molzan, ît is admitted, is dead ; but whether he died bef ore the peti- 
tioner's hearing and commitment does not appear. The statement of 
counsel in the course of argument that he died as the resuit of his 
wound is not proof of that fact, and the presumption may not be in- 
dulged that his death was caused by the infliction of such wound. In 
Ohio, the punishment for shooting with intent to kill is imprisonment 
in the penitentiary. A like punishment is meted out for arson, if 
the property burned exceeds $50 in value. The défendant in the 
Prescott Case burned a bam valued at $300 and so committed a pen- 
itentiary offense. But under the merciful provisions of a beneficent 
law, he was rightfully tried for incorrigibility by a court without the 
intervention of a jury. That case, therefore, furnishes a précèdent 
directly in point. 

[4] Nor does the correct détermination of this case dépend upon 
the constitutionality of secfîon 1659, which provides that when a child 
under 17 years of âge is arrested it shall be taken, not before a jus- 
tice of the peace or a police judge, but directly before the juvénile 
judge, or, if taken before a justice of the peace or a police judge, 
shall be transferred to the juvénile court, which shall proceed to hear 
and dispose of the case ii^ the same manner as if the child had been 
brought before the judge in the first instance. Whether the Loui- 
siana juvénile court could hâve heard the défendant in State v. How- 
ard on the indictment returned against him, when his case was re- 
f erred to it, without the intervention of a jury and without the in- 
stitution of proceedings de novo under the Juvénile Act, was not 
présent as a question for décision in that case. It may be that a pru- 
dent and thoughtful judge, acting under the Ohio statute, would de-; 
cline to proceed. on an affidàvit filed before a justice of the peace or 
police judge charging not delinquency but necessarily an offense only 
against a state or municipal law, and might issue a warrant himself, 
as he may do under section 1648, for the arrest of the child on the 
charge of delinquency, or await the filing of an affidàvit enibracing 
such charge by some person authorized by section 1647 to do so. It 
may be that the précise meaning of section 1659 is that the juvénile 
court shall proceed in one or the other of such -virays in ail ref erred 
cases, and, such bas been the construction placed upon that section by 
the experiençed judge who présides .over the juvénile court in this 
(Franklin) çpijnty, In the présent instance, the petitioner's case arose 
in the juvénile! court and was not transferred fropi a justice of the 
peace or thÇ|p.OÎice court. The mode of procédure in transferred cases 
need noj: tberefore be decided. 

[5] A jury trial is not essential in ail cases todue process of law.; 
Montana Co. v. St. Louis Mining, etc., Co., 152 U. S. 160, 171, 14 
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Sup. et. 506, 38 n Ed. 398; Ex parte Wall, 107 U. S. 265, 289, 2 
Sup. et. 569, 27 L. Ed. 552; 5 Ency. U. S. Sup. et. Rep. 659. The 
act in question does not provide that the petitioner should hâve a jury 
trial, and, considering the nature of the charge, a fédéral court is 
therefore powerless to require it. Kennard v. Louisiana, 92 U. S. 
480, 23 L. Ed. 478. The privilèges and immunities of a citizen of the 
United States do not include the right of trial by jury in a state court 
even fof a state offense or the right to be exempt from any trial in 
such case for an infamous crime, unless upon presentment by a grand 
jury. Maxwell v. Dow, 176 U. S. 581, 594, 20 Sup. Ct. 448, 494, 44 
h. Ed. 597. Much less is a party so entitled in a case like this, in 
which he is not charged with a crime. 

[6] Nor is there any merit in the contention that the petitioner's 
rights were invaded because the statute did not afford him the op- 
portunity of appealing or prosecuting errer from the judgment of the 
juvénile court. It is a settled rule in Ohio that there can be no ap- 
peal or proceedings in error from the judgment of one judicial tri- 
bunal to another, unless the right thereto is given by statute. Barr 
v. Closterman, 2 Ohio Cir. Ct. R. 387 ; Karb v. State, 54 Ohio St. 
383, 43 N. E. 920. It follows, therefore, that a fédéral court may 
not hold the statute invalid because it contains no provision for ap- 
peal or the prosecution of error. In Andrews v. Swartz, 156 U. S. 
272, 15 Sup. Ct. 389, 39 L. Ed. 422, Mr. Justice Harlan, quoting with 
approval McKane v. Durston, 153 U. S. 684, 687, 14 Sup. Ct. 913, 
915 (38 L. Ed. 867), said: 

"An appeal from a judgment of œnviction is not a matter of absolute right, 
independently of constitutional or statutory provisions allowing such appeal. 
A review by an appellate court of the final judgment in a erlminal case, how- 
ever grave the offense of which the accused is convicted, was not at eommon 
law and Is not now a necessary élément of due process of law. It is whoUy 
wlthin the discrétion of the state to allow or not to allow such a review. 
It is therefore clear that the right of appeal may be accorded by the state to 
the accused upon such terms as In its wlsdom may be proper; and whether 
an appeal should be allowed, and, if so, under what clrcumstances or on what 
conditions, are matters for each state to détermine for itself." 

It is not urged, and cannot be successfully maintained, that a laxer 
rule obtains in distinctively criminal cases than in those of a civil or 
quasi criminal nature. 

Other authorities touching on some one or more of the points above 
discussed are: Jarrard v. State, 116 Ind. 98, 17 N. E. 912; In re 
Knowack, 158 N. Y. 482, 53 N. E. 676, 44 L. R. A. 699; Milwaukee 
Industrial School v. Superviser, 40 Wis. 328, 22 Am. Rep. 702 ; State 
V, Home Society, 10 N. D. 393, 88 N. W. 273; note to Mill v. 
Brown, 120 Am. St. Rep. 953. 

That the law, when administered by courts wanting in wisdom and 
wise judicial discrétion, may sometimes be wrongfully applied and 
thereby work injustice to the accused, is not sufficient to vitiate it. 
The judges who are called upon to préside over juvénile courts are 
charged with a grave responsibility, which calls for the conscientious 
exercise of sound discrétion. The ultimate success or failure of the 
law will no doubt dépend upon the wisdom with which it is adminis- 
tered. 

The writ is denied and the application dismissed. 
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I. 

In re SOLÔW.AY & KATZ. 
(District Court, DlGotaÉècticiit. Uay%^&12^) 

' : .:■ "'No. 2,743.;: ': .' '"'"^VIZ^.' 

Bankkuptcy (§238*) — Books and Ï?aï>ers— Failure to Feoduce— Contempt. 

Facts fteJd insufflclent to show that bankrupts had intentionally with- 
drawn and concealed books and papers showing part of the hlstory of 
thelr business, or vvere able to disqover and produce the same to the trus- 
tée, and were therefore not punlshable for eontempt in failing to obey the 
referee's order requiring such production. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 406 ; Dec. Dig. 
§ 238.*] 

In the Matter of Soloway & Katz, bankrupts. Proceedings to pun- 
ish the bankrupts for eontempt in failing to obey a referee's order 
requiring them to produce certain missing books and papers for the 
benefit of the trustée. Respondents discharged. 

J. P. Goodhart, of New Haven, Conn., for trustée. 

De Forest & Klein, of Bridgeport, Conn., for bankrupts. 

PLATT, District Judge. The orders of the référée, entered against 
each of the bankrupts, viz., Maurice Soloway and Samuel Katz, were 
found by me to be lawful in my décision (195 Fed. 103), upon a péti- 
tion for a review of said orders, brought by said bankrupts severally. 
The opinion therein was fîled February 10, 1912, and will speak for 
itself. The facts upon which the référée acted had been thoroughly 
presented to me when the pétition for review was argued, and imme- 
diately after my décision the référée filed with the clerk his cértificate 
again setting forth the whole situation by référence thereto. It then 
became my duty, under section 41b of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 556 [U. S. Comp. St. 1901, p. 3437]), to hear 
"in a summary manner" the évidence, and, if it should seem to me to 
warrant the action, to punish one or both of said bankrupts in the 
same manner and to the same extent. as for a eontempt committed 
before the court of bankruptcy. I hâve performed that duty by hold- 
ing several sessions of the court, and listening with patience to ail the 
testimony which the bankrupts and the trustée cared to présent. I 
then gave the parties ample time to présent their views as to the évi- 
dence, and their claims of law. They did so, quite exhaustively, and 
I am now, for the first time, able to give the matter the attention 
which it deserves. The facts pertinent to a décision herein hâve been 
studied with more care than the thoughtless will be apt to believe. I 
do not think it advisable to set them forth, in extenso, in this mém- 
orandum, which will be made intentionally brief . The outlines alone 
will be traced in. 

The place of business occupied by the respondents at the time of 
this trouble is on Columbus avenue, not far from the railroad station, 
in the city of New Haven. It is a one-story building, consisting main- 
ly of an immense storage room with ample facilities for trucking 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, &. Rep'r Inâexe» 
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goods in and oui. On the street front of the structure a small room 
had been partitioned off from the main shed, which they used as an 
office. This was divide.d by another partition, leaving a small private 
office at its rear. The gênerai ofifice contained the usual accessories 
of such a business as they conducted ; the ones of particular inter- 
est in this matter being a table several feet in length running part 
way through the office from front to rear, a small safe, a typewriter, 
and the usual foMing business desk. Last fall the firm of Soloway 
& Katz became seriously involved financially. Attachments were 
placed upon the property and an officer took the whole plant into his 
possession, placing a keeper in charge. Business appears to hâve 
gone along about as freely with the keeper in charge as before. As 
troubles thickened, Mr. Soloway, who is plainly the master mind in 
the copartnership, consulted Benjamin Slade, Esq., a reputable at- 
torney in New Haven, as to what he had better do. Mr. Slade ad- 
vised him to find out what his assets and liabilities were, and to bring 
him a statement of them, from which it could be determined whether 
it would be better to attempt a settlement with the creditors or to go 
into bankruptcy. Certain creditors, being dissatisfied with the way 
in which things were going along under the keeper, insisted upon 
stricter control of the attached property, and for that purpose it was 
arranged by the sherifï that the first keeper, Mr. Rattner, should go, 
and a new keeper, Mr. Coogan, should be put in charge. This was to 
be donc on or about October 25, 1911, and the respondents knew that 
it was to be done. They arranged to be at the office on the afternoon 
of October 25th to prépare the statement which Mr. Slade had asked 
for. They met between 3 and 4 o'clock in the afternoon at the office, 
and were there until along about 7 o'clock. Nobody else was there. 
except possibly the keeper, Rattner. Ail the books and papers of the 
firm which were needed to show their financial condition were on the 
long table in their large office. The books and papers which the réf- 
érée bas ordered to be produced were there witli the others. Mr. 
Soloway, with Mr. Katz to assist him, drew off from the books, on 
sheets of paper, certain détails of the information which Mr. Slade 
wanted. The missing things are a note book, a cash book, a purchase 
ledger, and October sales sheets. Mr. Soloway testifies that he used 
the note book at that time, drawing off from it onto a slip, ail the 
notes and the names on them. He says that he dîd not use the pur- 
chase ledger, but copied off the purchases from a file of the bills, be- 
cause the bookkeeper might bave failed to post some of them, and 
he wanted to be as accurate as possible. He further says that he did 
not make use of the cash book or the October sales sheets. He ad- 
mits, however, that ail the missing articles were there at the time he 
and Katz were working on their statement. He says that in this way 
he drew off on sheets of paper what the firm owed, and, their time 
being short, he and Katz took the Waterbury and New Haven ledger, 
which would show their assets, and started for Mr. Slade's office 
about 7 o'clock, leaving the other papers and books in the office. Mr. 
Coogan took charge the next day, and the place was kept tightly 
closed from that time on. Later Mr. Chillingworth came in as tem- 
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porafyiireceiver under bankrûptcy proceedîngs, and the note book, 
cash îbook, and piurchase ledger now missing could not be found. 
The trUstee foUowed Mr. Chillingworth, and hisists that the absence 
of thèse bdoks has hampered him seriously in his efforts to get at the 
actual finarlcial situation of the bankrupt estate. He goes so far as 
to say that he cannot arrive at the true inwardness of the muddled 
matter unless he has them. 

The case is one of purely circumstantial évidence. On October 
25th, at abbut 7 o'clock in the evening, thèse respondents, then fore- 
seeing the probability of bankruptcy, had a chance to carry awa'y f rom 
the creditors the information which the missing books contained. 
Since then there has been practically no chance for any one desiring 
to spirit them away to do so. There is no possibility that they hâve 
disappeared by accident, confusion, or mistake. If they are of great 
value to the creditors, and were not taken that night, they could only 
hâve been taken since by stealth, and there is no évidence to support 
such a conclusion. The exclusive opportunity to hâve the missing 
books under their control has been clearly shown in the case of each 
bankrupt. If there was nothing else to be considered, the final con- 
clusion would.be easily reached. But in truth we are now only on 
the threshold of the problem. 

Was the motive for placing the note book, cash book, and purchase 
ledger beyond the reach of the creditors strong enough to impel either 
or both of the bankrupts to seize the chance that stood waiting for 
thêta as they lef t the office on the evening of October 25th ? That is 
the turning point of the case. The testimony presented to me must 
leave my mind in such a condition that I am forced to answer that 
question in the affirmative. No doubt, for which a good reason can 
be given, as to the correctness of the answer, must exist. It is axio- 
matic that in studying the question of the force of the motive I must 
picture to myself , as best I can, the mind of each bankrupt as it was 
on the afternoon and evening of October 25th. Each bankrupt has 
stated to me, under oath, that as he sees it now the missing books 
would hâve been of littlé, if any, help to the creditors, if the trustée 
had found them when he went into possession. They had taken from 
the note book and from the bills themselves, a statement of what 
they owed, and the ledgers which show their assets were taken to 
Mr. Slàde only to save time, and bave been available to the trustée 
from the outset. If their transçript from the note book and from the 
bills was a fairly accurate one, there is great weight in what they say. 
The trustée has certainly been put to much trouble and expense in 
getting at the facts about the estate, but the bankrupts say that he 
now has ail the information which the missing books could hâve given 
him. If this is so, and the trustée in a large measure concèdes that 
it is, then thé motive working on the minds of thèse respondents on 
October 2Sth would be greatly minimized. The thought in their 
minds would be, "If we carry off those three books, the creditors will 
be put to a lot of trouble and expense to get at the facts." We must 
also assume, in giving them even that much of a motive, that they 
were intentionally preparing a false statement of their liabilities to 
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take to the lawyer in whoni they trusted. The statement of liabil- 
ities then drawn off has been used in the schedules. The bankrupts 
may hâve made trifling mistakes in copying, but it is unbeHevable 
that they were dehberately preparing a false list in the circumstances 
which surrounded them on that October 25th. The assumption of a 
garbled statement and abstracted books forces one logically to sus- 
pect bad faith on the part of Mr. Slade, the attorney. I hâve known 
Mr. Sladé too long and too well to entertain even the shadow of such 
a suspicion. He is an attorney of high standing and of absolute in- 
tegrity. He has testified in this hearing, and, if he had any facts 
within his knowledge which would aid me in reaching a décision ad- 
verse to the respondents, he would hâve given them to me. And so, 
as I hâve said, the only motive which could hâve impelled the respond- 
ents to carry away the three missing books was the knowledge that 
their absence would bother the creditors. If they carried them away 
then for such a trifling reason, is the motive for refusing to obey 
the referee's order now any stronger? When the référée made his 
order, the respondents knew that the trustée, by the use of much ef- 
fort and expense, was getting at the facts about the estate, and by 
further struggling might get at them ail, and I am expected to beliéve 
that out of pure, unadulterated obstinacy, they are persistently re- 
fusing to bring back something which they hâve under their control, 
just to make the creditors more trouble and expense. I cannot 
imagine any bankrupt acting in such a way as that toward his cred- 
itors. It will be noticed that in my allusions to the property ordered 
to be brought back I hâve refrained from mentioning the October 
sales sheets. That part of the order deserves separate treatment. 

The référée has ordered ail the October sales sheets to be brought 
into court by each respondent. Now thèse sales sheets were in the 
office while the respondents were preparing thèse statements for Mr. 
Slade on October 25th. The facility for carrying them away with 
them was just as broad and open as the opportunity to remove the 
missing books. But it appears by the testimony that at the time when 
the référée ordered the respondents to produce the October sales 
sheets it had already been made known to him that the trustée was in 
possession of something like four-fifths of them. I cannot imagine 
what the mental process was which enabled the référée to order them 
to produce ail thèse sheets, when he knew that they did not take and 
could not hâve taken the major portion of them. If the trustée had 
asserted and established the fact that the missing fifth of those sheets 
contained the information which he was seeking, and that without 
them he could not do his duty by the creditors, a legitimate basis 
for an inference that the respondents had carefully selected and re- 
moved the valuable sheets would hâve been established, but even then 
we would be far away from a situation which would leave no rea- 
sonable doubt existing as to either or both respondents having taken 
such action ; and, further, the failure of the référée to reason closely 
and carefully, in the matter of the sales sheets, forces one to examine 
with extra pains the reasons which must hâve actuated his action 
about the missing books. As to the sales sheets, it cannot, of course, 
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be expected of any one, even the most sanguine, that I will enforce 
the order. Oespite this f eature of the case, if upon ail the testimony, 
my mind were driven ta the conclusion that the présence of the miss- 
ing books is absolutèly ëssential to an explanation of the great dis- 
crepancy which exists between the purchases of the firm and the stock 
of goods and cash on hand at the time of the bankruptcy, the motive 
which would exist in the minds of the respondents on October 25th 
becomès one of great force. But that is a conclusion which the tes- 
timony must force into my mind so that it pervades and possesses it 
absolutèly, and to the exclusion of any lurking doubt for which a 
good reason can be given. It is conceded that the information drawn 
off- on slips by the respondents on October 25th was afterwards used 
in making up the schedulés which the bankrupts filed in court. No 
testimony has been presented to me which cornes within shouting dis- 
tance of establishing, beyond a reasonable doubt, that thèse schedulés 
were grossly and intentionally inaccurate. Mçasured by the degree 
of proof needed, it goes no further than to show that some negligible 
error may hâve been made by the respondents when making up their 
list of liabilities on October 25th. There is really not enough to fur- 
nish even a reasonable suspicion that on that fateful afternoon and 
evening of October 25th the; irespondents concocted and executed a 
deep plot to remove f rorri their office the only due which could guide 
the trustée to the place where the goods or money, which hâve so 
mysteriously disappeared, can be found. 

A thought crosses my mind at this moment which it may be well 
to fix in type before it escapes. It is a curions thing that, although 
the trustée protests with vigor that he cannot gather in the missing 
property unless he has the missing books, he has at jthis moment a 
pétition on file with the référée in which he allèges that he has exam- 
ined the bankrupts and has thoroughly investigaled the books and 
papers of the bankrupts,. which are under his control, and as the re- 
suit thereof > he believes that said : bankrupts are, fraudulently con- 
eealing a large amount of groceries and provisions and a large amount 
of cash, notes, sècurities, etc., amounting in value "to at least $30,- 
000." It would strike me that either his protestations in this con- 
tempt proceeding are extravagant, or that his pétition just mentioned 
is unwarranted. 

Hère is another thought which will not down at my bidding. The 
testimony leaves the situation in the respondents' office when they left 
it about 7 o'clock on the evening of October 25th uncerta,in and vague, 
but, as well as I can read, it cornes to this: The long office table 
appears to hâve been iilled to overflowing with divers and varions 
books and papers.' The safe was not large enough to hold the impor- 
tant books atid papers which were left on the table when the respond- 
ents departed on their way to Mr. Slade's office. But the next morn- 
ing, when Gbogani took charge, there was nothing of any account in 
sight in the office, and the safe was locked and the combination lost. 
After the bankrupts went aWay, it is not clear that no possible chance 
existed for amy other person to put hands upon the missing books. 
Some hand touched the other contents of that table. Why must the 
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missing books be exempt frorri such touch? The subject is intensely 
interesting and my pencil runs on with almost human insistence, but 
I miist stop. To recapitulate : That evening of October 25, 1911, 
was, as Soloway & Katz both knew, the last chance to carry away 
from their office any of their books and papers which would tend to 
explain their business dealings during the six months then just past. 
They could hâve taken the missing books away if they had wished to. 
They could not, and did not take away the October sales sheets. They 
went in Company as far as the entrance to Mr. Slade's office. The 
missing books were not taken to Mr. Slade's office. Mr. Katz might 
hâve carried them along to some other place, and, if so, both respond- 
ents must know where they novv are. The testimony, however, has 
not satisfied my mind that the missing books, if produced, would un- 
earth and spread before those interested the methods and détails of 
the bankrupts' wrongdoings. I strongly suspect that no books will 
ever tell the story of the bankrupt estate in full. I am satisfied that 
the great discrepancies which certainly exist cannot be explained by 
carelessness or laxity of method. The orders, which I hâve found 
to be lawful, and which furnish the basis for this proceeding, came 
upon me as a surprise when I first saw them. On an earlier review 
I had overruled the référée. My natural désire for order and reg- 
ularity led me at that time to go out of my way and indicate the 
methods which to me seemed most appropriate. My suggestions were 
ignored and a course pursued, which, although I bave found it to be 
lawful, was certainly not within my thoughts when I decided the first 
review. The creditors' meeting on the bankrupt estate has been a 
long and hotly contested one. The trustée thinks it has been war- 
ranted. The bankrupts think that the proceedings smack of the Span- 
ish inquisition. As I hâve studied the case, the last two thoughts, 
with ail which they suggest, bave been, to the best of my ability, ban- 
ished from my mind. 

The matter at issue should not be affected in either direction by 
them. I can only say that with the light given me I am clear that 
it would be a distinct violation of my sworn duty to order either of 
the respondents committed to prison, there to remain until he should 
comply with an order which I seriously doubt his ability to perform. 

The respondents may be discharged. 



THE georgp: w. elder. 

(District Court, D. Oregon. Aprll 22, 1912.) 

No. 4,879. 

1. Maritime Liens (§ 3*) — Wiiat Consiitutes "Vessel" — Effect of Wreck 

AND ABANDONMENT. 

A vessel, although wreeked, abandoned by her ovvners and underwriters, 
and her register closed, but which still retains her huU, though damaged, 
and her machinery, reniains a "vessel" in a maritime sensé, and Is sub- 

*For other cases eee same toplc & i numseb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ject to dry-dock charges whlle tindergolng repairs after she bas teen rais- 
ed, and to a maritime Uen for such charges. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dlg. % 3 ; Dec. 
Dig. §3.» 

For other définitions, seé Words and Phrases, vol. 8, pp. 7297-7301.] 

2. Maritime Liens (§ 3*) — Vesskl Subjbct to Lien — Unbjdqistebed Vessel. 

That a vessel Is not enroUed or Ucensed does not attect tbe question of 
Jurlsdlction to ënforce a maritime lien against her, nor does it make any 
différence whether she Is unflt for séa when a contract is made in her 
behalf ; if the object and efCect of it be to enable her to pursue her busi- 
ness upon the sea, It Is in its nature maritime. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. S 3; Dec. 
Dig. § 3.*] 

3. Maeitime Liens (§ 65*) — Use of Dey Dock — Neqligenob in Handling 

Vessel. 

Evidence considered, and held not to establish négligence or unskillful- 
ness in handling a vessel in a dry dock such as to render the owner of 
the dock liable for delay in the maklng of repairs, to be applied la réduc- 
tion of its lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 103 ; Dec. 
Dig. § 65.*] 

In Admiralty. Suit by the Port of Portland against the steamship 
George W. Elder to recover for services rendered in raising and keep- 
ing the Elder in dry dock for and while undergoing repairs. Decree 
for libelant. 

See, also, 159 Fed. 1005. 

The Elder, whlle navlgating the Columbla river below Portland and near 
Goble, ran upon a rock and sank. Thls was in January, 1905. Her owners 
surrendered her to the underwriters, who, in turn, being unable to ralse 
her, sold her at auction to J. H. Peterson. Peterson subsequently sold an 
interest in the vessel to Charles P. Doe. In the meahtime her reglstratlon 
papers were surrendered. Peterson succeeded in raising the vessel in the latter 
part of the spring of 1906, and, Doe becomlng interested, she was plaeed in 
the Port of Portland dry dock on Sunday, May 27, 1906; the lifting having 
been completed on Monday, the 28th, at 5:30 a. m. She remained in dry 
dock undergoing repairs until September 18, 1906, when she was released. 
There was no written contract between the Port of Portland and the own- 
ers for placlng her in fdrydock, or respecting the charges to be made for 
the services, or for kéepln^ her In dry dock for the time necessary for mak- 
lng the repairs. The Polt of Portland, however, had prevlously Issued a 
schedule of charges for such services, of which the owners of the Elder 
were cognlzant, and the doekage was simply had at the instance of the 
Elder's owners, wlthout further formalities as to contract or agreement. 
The Injury sustained by the Elder was to her substructure, for the length 
of 43 to 45 feet. Her keel was bent upward and broken in three places, and 
her keel-plates were llkewise stove in and bent and broken. The center of the 
rent was 80 feet aft from the stem, and was of such proportions as that 
the ship, wlthout careful handling, was liable to break in two. The shlp 
when docked occnpled three pontoons or sections of the dry dock, the sec- 
tions being eacîh 80 feet in length, and separated from each other by a space 
of 2 feet, and the vessel's length was 250 feet. The center of the rent in 
the shlp's bottom came dlrectly over the junction of sections 1 and 2, the 
broken part thereby extending over a pa.rt of two pontoons of the dry dock. 
The dock is provlded wltb locklng bloeks for holding the seètîons in place. 

Williams, Wood & Linthicum, for libelant. 
Milton W. Smith, for claimants. 

•For otlier cases see »ame toplc & S NimBiiB ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WOLVERTON, District Judge (after stating the facts as above). 
AU the questions of légal import except one hâve been practically 
determined upon the exceptions to the libel. 159 Fed. 1005. The 
remaining question now presented is whether the Elder was a "ves- 
sel" within the meaning of the maritime law, rendering her subject 
to libel in rem for dry-dock charges, although she had been wrecked, 
abandoned by her owners and underwriters, and her register closed. 

Besides this, there is a question of fact to be determined, which 
is whether the work of docking the vessel and placing her in align- 
ment suitable to receive her repairs was so negligently and unskill- 
fully donc as to delay the contracter in making the repairs, and thus 
add' to the time which the ship was required to be held in dry dock; 
the claimants claiming that they should hâve a réduction of the dry- 
dock charges on that account. 

[1] It cannot well be claimed that the Elder in her wrecked con- 
dition was not yet a vessel. She was not destroyed as a vessel ; she 
was simply wrecked by a hole being stove in her bottom so that she 
sank. She was still susceptible of being raised and towed for a 
number of miles, and placedl in a dry dock, where she received her 
repairs, and henceforth was a ship ready for navigation. Her model 
was preserved in every way. Neither did she lose any of her pro- 
pelling machinery or equipment. In the case of Hardy et al. v. The 
Ruggles, Fed. Cas. No. 6,062, the Ruggles, a steam propeller enrolled 
and owned in New York, while on a voyage to North Carolina, was 
burned to the water's edge. The hull, with steam machinery andi pro- 
pelling wheel on board, was towed to Smithfield, Va., and there re- 
built, the old hull being used, with engine frame and boilers standing, 
but the length of the vessel was somewhat increased; and it was 
held that this was an old vessel rebuilt, and not a vessel constructed 
anew. She did not therefore lose her identity, but continued to be 
a foreign vessel, and not a domestic vessel in Virginia. The court, 
quoting f rom Molloy, says : 

*'If a ship be ript up In parts, and repalred In parts, and taken asunder 
in parts, yet stie remains the same vessel and not another; nay, though she 
hath been so of ten repaired that there remains not one stick of the original 
fabric." 

In the case of The Progresse (D. C.) 46 Fed. 292, the facts were 
thesé: The steamer in question, while a British vessel registered 
under the name of "Wells City," sank in the harbor of New York. 
She was abandoned by her owner, and her registry as a British ves- 
sel closed. Being raised by the underwriters, she was purchased by 
the claimant, with the purpose of procuring for her a register as a 
vessel of the United States under the name "Progresse." Certain 
services were rendered the vessel while afloat in the Atlantic basin, 
before she hadi obtained an American register, and the question was 
urged whether she was a vessel in the maritime sensé, and whether 
the services rendered her were maritime. It was held that the 
Progressé was no less a ship or vessel because she had no national 
character and was without a name, that she could navigate and 
would be subject to salvage, and that, while she may not hâve been 
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entitledi tô the righf s and privilèges of a vessel of tlie Omted Staîes, 
stte was nevertheleês a vessel; capable of being employed in eommerce 
as a ship and a sub'ject of maritime service. ' . 

[2] The fact that a vessel is not enrolled or licensed does not 
affectthe> question of jurisdictioni The General Cass, Fëd. Cas. No. 
5,307. And it makes no différence whethèr a ship is unfit for sea at 
the time a contract is made in her behalf; if the object and efïect 
of it be to enable her to pursùe her business ûpon the sea, it is in 
its nature maritime. The Marion S. Harris, 85 Fed. 798, 29 C. C. 
A. 428. . • ' ■ ' 

True, the Elder after her wreck was not a vessel capable of naviga- 
tion by her own motive power, but she had not been déstroyed as a 
vessel; she was still possessed of her hull, though damaged, and ail 
of her engines, boilers, and equipment were aboard of her, so that, 
save for the damage, she was still a vessel capable of navigation, and 
the very purpose bf placing her in dry dock was to make suitable re- 
pairs so that she might again navigate by her own motive powef as she 
had donc before. That lier registry was closed for the time being does 
not, as we hâve seen, affèct thé case, and I hold therefore that she 
was a vessel in the maritime sensé receiving repâirs, and was subject 
to reasonable dry^dock charges, and to a maritime lien on account of 
such charges. 

[3] As to the question of fact, the évidence shows that the Elder 
was lifted in the dry dock on Sunday, May 27, 1906; the work 
being completed at 5 :30 Monday morning, May 28th. The Elder 
is charged with Ist day May 29, 27 cents per ton (gross tonnage), 
$461.70; then for 5 days at 10 cents per day per ton, aggregating 
$855.00 ; and then for 88 days at 7 cents per day per ton, aggregating 
$10,533.60; the vessel being released from the dry dbck September 
18, 1906. Sundays and holidays are excluded from the account. 
After the ship was put in dry dock, her owners were engaged until 
June 20th in unloading her damaged cargo, such as was on board when 
brought to the dock, arfd in taking out the cément which had' been 
used in great quantities. for the purpose of making her rigid and tight 
so that she could be punîped out, raised, and towed to a suitable 
place for making her repairs. The cément was poured in, over and 
about the renl; made in her hull, and about the broken keel and keel- 
plates, and, allô wed to harden, so that it became necessary to remoye 
the same before the work of repairing could be entered upon. The 
libelant hàd hothing to do with removing the cernent and cargo, and 
the actual work of repair began on June 20th. This appears from 
the Port bf Portland's log, and it is not seriously contradicted. 

Mr. Doe describes fairly well the damage sustainedi by the Elder, 
which is in effect that she was humped up immediately over the place 
where she struck the rock. The rock being a large one, the ship 
settled on top ôf it, and the rock pushed its way up through her 
bottom, càrrying Up the keel, f rames and plates, stanchions and deck- 
beams, and everything with it. When she was put in dry dock and 
her damaged parts removed, she was in a measure broken in two, or 
to be more accurate, perhaps, greatly weakened at the point of in- 
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jury. When she went into dry dock, she was out pf line because of 
her injury, whjch necessitated putting her irito line again, so that her 
keel might be , put in true, and frames, keel-plates, and other ad- 
justments properly fitted and made fast and strong. 

Now, the principal complaint is that the Port of Portland, by négli- 
gent and unskillful management of the dry dock, delayed the work 
to the extent of 14 or 15 days, resulting in a loss by the amount of 
the dry-dock charges for that length of time, 

The controversy may be solved, I think, by what was done as it 
respects the keel, and the skill and diligence exercised on the part 
of the Port of Portland in doing the work of lining up the vessel. 
It seems that it was necessary to readjust the broken portion of the 
keel accurately and precisely before the further work of repairs could 
be proceeded with. The molds or templets were to be taken for the 
other parts of the ship to be put in place after the keel was adjusted 
and its exact length ascertained, as the length of the keel-plates and 
other adjustments depended on that. The consensus of claimants' wit- 
nesses is to the effect that the ship was gotten into proper alignment 
about July 14th, but went out again on the 16th, and was not satis- 
factorily realigned until August 18th, and that the loss of time oc- 
ciirred between thèse dates. The fault is laid to the fact that the in- 
jured part of the vessel was placed over the division line of pontoons 1 
and 2, and not entirely upon one of the pontoons, thus permitting the 
pontoons to weave about and wrench the vessel at its weakest point — 
slightly it is true, but sufficiently to delay the work of fitting in the 
broken part of the keel and getting the proper molds for other parts 
to be adjusted in order. The adjustment of the pontoons for the 
proper alignment of the ship was handled by shifting ballast in the 
pontoons, and it was by this method that the ship was in the end 
brought into satisfactory alignment. The log of the libelant shows 
that the pièce of keel necessary to the repair, which was nianufactured 
by Moran Bros., at Seattle, Wash., was not received at the dry dock 
until August 8th. This was but 10 days prior to the ship's alignment 
to the entire satisfaction of claimants. It seems to hâve been adjusted 
readily and at once, its proper and exact length ascertained, and the 
work of making the molds or templets for fitting and adjusting the 
other parts necessary for making the repairs proceeded with. Air. 
Albert Kelly, who was in charge of the work of repairing the Elder 
for the Portland Steel Ship Building Company, which company had 
the contract for making such repairs, says the keel arrived some- 
where "around about the 6th or 8th of August," and that the keel- 
plates came along with, the keel. 

So there is practically no conflict in the testimony as to the time the 
keel arrived ; and the keel-plates arrived along with it. Kelly fur- 
ther says, in point of fact, he got his keel in early in August, about 
the Ist or 2d. In this, however, he must be mistaken, for he could 
not hâve put it in before it arrived at the dock from the manufacturer. 
He further testifies, however, that he could not get the keel in until 
he got the scarphs in the old keel, and that he had to wait until he 
got the ship in proper line before he could get the proper length in 
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order to do that, and that he was not very much înconvenienced by 
the, fàct tliat the véssel was not in line up to the time the keel ar- 
rived, "probàbly about four or five days." Thèse four or five days 
added to the ten days bétween the 8th and the 18th would make 
up, excluding Sundays, about the time that claimants contend was lost 
by delay in lining up the vessel. And ref erring again to the Port 
of Portland's log, it shows that the keel and stem, not only arrived 
on the 8th day of August, but were put in place. Kelly says that it 
was only the work of an hour to iriake the pattern for the keel, that 
is, to take the length of such pattern, the keel being ail ready to put 
in place when it came, except that it was required to be adjusted as 
to length, when the ship was once in line. The pattern had to be 
taken before the keel could be eut the proper length. But it appears 
that the keel was put in place on the 8th of August, so that the 
pattern must hâve been taken prior to that time, and to do that the 
ship must hâve been in line.. The claimants' testimony is not exact 
as to the time the keel was put in, and it does not specifically réfute 
the testimony thàt the keel was put in place on the 8th of August. 

Frank Walker, who dre-v\f up the spécifications for and supervisedi 
the repairs, testifies that: V 

"It was absoltitely necessary to hâve the shlp's keel In perfect line before 
any of the molds or templets could be, made to the new part of the keel, 
keel-plates, shell plates, f rames, sttlngers, keelsons," etc. 

But on crosg-examination he w^s asked : 

"So it tobk them from thé 16th,,of July until the 18th day of August, at 
whlch flrst datethey found they could not hold the dock in line with water 
(ballast) — it took them that length of time in whlch' to get thè dock in 
Une by the shlftlng and adjuyting of, the ballast?" 

• To which he replied: ' ; 

"They got the dock Into Une, or practloally Into Une, In a few days after 
the 16th; but it was the 18th of August before they liad her in perfect 
llne.v . ',„, 

It is not impilobable, thereforey that the molds or templets were made 
prior to August 8th, and the keel put in on that date, as the lihelant's 
log shows. But beyond this, Walkef says that he had no criticisn;i 
concerning what they did from; -the, 16th of ijuly to the 18th o£ 
August in getting the dock in linjâ^ and that: 

"They did theright thhig after the 16th of July. After they found they 
could not hold thpjdoçk there with wa.ter, they did the rlght thlng." 

In this relation he further testified : 

"Q. Weil, did they pursue thelr work with diligence? A. They fairly 
well succeeded. Q. And with diligence? A. And with diligence." 

It is àdmittedi that the dock was a good one of îts kind, and it must 
be further concededji under the téstinjony, that the vessel, owing to 
its badly wrecked condition, was vèry difficult toput into true align- 
ment. It is probable that this ieatuite attending the rcpaiirs had more 
to do with hindéring the work than any tmskillful or idiîatory,, manage- 
ment of the dry; dock, and itis not Jproven that tHe particularitmanner 
in which ithe ship was -pladedi in tji'e dry dock had anything to do' with 
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tlie delay. Considering ail the testimony, I am of the opinion that 
libelant is not chargeable with the delay complained of by claimants, 
or any part of it. 

I hâve further examined the testimony touching the smaller items 
of charge, also contested, and am impressed that they should be al- 
lowed. 

The decree will be that the libelant recôver against the steamship 
Elder the sum of $4,788, together with interest at 6 per cent, per an- 
num from September 18, 1906. 



STAMBAUGH v. KEFUGIO SYNDICATE et al. 
(District Court, S. D. New Yorlî. April 12, 1912.) 

COEPOBATIONS (§ 460*) — BOBBOWING MONEY AUTHOBITT — TJLTRA VIBES. 

Two thoTisand shares of the stock of a corporation having been sub- 
scrlbed and paid for. the subscribers signed a syndicate agreement to take 
the balance, appolnting E. and W. managers. The subscribers faillng to 
pay their subscriptions, E. and \V. bought from the corporation the re- 
maining shares, glving It their own note for $800,000 In payment. The 
corporation then arrangea with them, as syndicate managers, and with a 
trust Company, to deposlt the note, and, as securlty, ail of the certiflcates 
of stock of the corporation, the syndicate agreement, and certain other 
securities, pursuant to a scheme to sell certiflcates of participation in the 
note, the money recelved to be paid to the corporation. Participation 
certiflcates were sold to the amount of $290,000, leavlng the corporatlon's 
interest In the note about $352,500, whereupon the corporation, in order 
to prevent the holders of the participation certiflcates from taklng some 
action to enforee their interest, borrowed $300,000 from a mining Com- 
pany, with which It took up the outstanding participation certiflcates, and 
pledged the note to the lender, with certain other property as collatéral. 
Belà that, In the absence of fraud, the note given the minIng company 
for the loan was valld, and not ultra vires of the corporation. 

[Ed. Note.^For other cases, see Corporations, Cent. Dig. § 1813; Dec. 
Dig. § 460.*] 

In Equity. Bill by Henry H. Stambaugh against the Refugio Syn- 
-dicate and others. On demurrer to complaint. Sustained. 

Hyman & Campbell, for complainant. 

Wing & Russell (Philip W. Russell, of counsel), for respondents 
Consolidated Gold Fields of South Africa, Limited, and Thomas E. 

Wing. 

HOLT, District Judge. Thèse are demurrers to the complaint by 
the respondents the Consolidated Gold Fields of South Africa, Lim- 
ited, and Thomas E. Wing, on the ground, substantially, that the com- 
plaint is without equity andi states no cause of action. The suit is 
brought by a stockholder of a corporation, the Refugio Syndicate, 
suing in behalf of himself and of similarly situated stockholders. The 
■- relief prayed for is that a note for $300,000, executed by the respondent 
, the Refugio Syndicate to the respondent the Consolidated Gold Fields 
of South Africa, Limited, be canceled ; that the Consolidated Gold 
Fields of South Africa, Limited, be permanently enjoined from en- 

*For otlier cases see same toplc & % numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r InSex^s 
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foixing' aïid obligation against the Refugio Syndicate, based upon said 
.note;: that the respondents be enjoined from selling or disposing of any 
property héld as collatéral security for said $300,000 note, particularly 
a note for $800,000, signed by George W. McElhiney and Ernest A. 
Wiltsee as syndicate managers, a contract between the Refugio 
Syndicate and McElhiney and Wiltsee, as syndicate managers, relat- 
ing to the purchase by said; syndicate managers from said Refugio 
Syndica,te pf 8,000 shares of the stock of the Refugio Syndicate, 10,- 
000 shares of the stock of the Refugio Syndicate, and 460 shares of 
the stock of the Upland Realty Company, ail held as collatéral to the 
$300,000 note. The complaint also demands that the Consolidated 
Gold Fields of South Africa, Limited, dteliver to the respondent the 
Refugio Syndicate certificateS for $100,000 of stock of the Oro 
Grande Mines Company received from the respondent the Refugio 
Syndicate. The complainant's claim, in substance, is that the note 
for $300,000 given by the Refugip Syndicate to the Consolidated Gold 
Fields of South Africa, Limited, is invalid because its exécution was 
ultra vires, and that the note and the security given for it should be 
returned to the Refugio Syndicate. 

The facts alleged in the complaint are extremely intricate. If the 
facts alleged are correct, this would appear to be a typical case of 
modem finance by a corporation promoter. Corporations, holding 
companies; syndicates, trustées,' voting trusts, participation certificates, 
and ail the usual devices for complicating the transactions and making 
it extremely difficult for creditors to understand what their rights 
are, appear^ according to the complaint, to hâve been employed by 
McElhiney in the management of the business of the Refugio Syndi- 
cate. Many of the facts alleged in the complaint, however, appear 
to me to be entirely irrelevant to the real question of the rights of 
the Gold Fields Company. The essential facts, so far as the questions 
between the Refugio Syndicate and the Gold Fields Company are con- 
cerned, are as follows : 

The Refugio Syndicate is a New Jersey corporation. It has an 
authorized capital of $1,000,000, consisting of 10,000 shares of $100 
each. Two thousand of such shares were subscribed and paid for in 
cash ; the complainant being one of such subscribers. The subscribers 
to the 2,000 shares signed a syndicate agreement, by which each 
agreed to take 4 additionad shares for the one which he had paid for, 
thus subscribing for the remaining 8,000 shares. McElhiney and 
Wiltsee were niade managers of the syndicate agreement. The sub- 
scribers, when their subscriptions became due, did not pay them. 
Thereupon McElhiney and Wiltsee, the syndicate managers, bought 
frpm the Refugio Syndicate the 8,000 shares in question, giving it 
their note for $800,000 in paument. The Refugio Syndicate tlaen 
entered into an arrangement with McElhiney and Wiltsee, as syndi- 
cate managers, and with the Guai'diah Trust Company, under which 
it deposited, with the Guardian Trust Company the note for $800,000, 
and, as security for it, ail the certificates of stock of the Refugio 
Syndicate, amounting to 10,000 shares, the syndicate agreement, 
signed by the subscribers for the stock, and certain other securities. 
Then a scheme was arranged for the sale of what are called certificates 
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of participation in the $800,000 note; that is to say, to any person 
who would purchase any proportionate part of the $800,000 note, the 
Guardian Trust Company issued certificates of participation in the 
note for the amount paid, and the money so received, as I under- 
stand it, was paid to the Ref ugio Syndicale. Under this arrangement, 
participation certificates were sold to the extent of $538,500 on their 
face, but really for a much less amount, by reason of the fact that 
they were sold at a large discount. Prior to the maturity of the 
$800,000 note, calls were made on the syndicale subscribers, which were 
not honored ; but after its maturity some of the subscribers madè 
payments, aggregating $157,500, which amount was credited upon 
the note for $800,000 and distributed pro tanto among the holders 
of the participation certificates. This left $642,500 due upon the 
$800,000 note. There were outstanding participation certificates in 
the $800,000 note remaining due, amounting to about $290,000, so 
that the Refugio Syndicate's interest in the note was about $352,500, 
and the holders of participation certificates had an interest in the note 
of about $290,000. 

Under thèse circumstances, the Refugio Syndicale negotiated a 
loan of $300,000 from the Gold Fields Company, which up to that 
lime had had no connection with the Refugio Syndicale, or wilh 
McElhiney, or apparently wilh any of the mining companies or 
schemes with which he was connected. The Refugio Syndicale ap- 
parently f eared that the holders of the participation certificates would 
take some action to enforce their interest in the $800,000 note. At 
ail evenls, the Refugio Syndicale desired to hâve those participation 
certificates bought up and canceled. The Gold Fields Company was 
willing to loan the Refugio Syndicale $300,000 upon receipt of the 
$800,000 note, and the collatéral with it. as collatéral lo the $300,000 
note. The loan was made, and the $300,000 was substantially used to 
pay oflf the $290,000 of participation certificates. Whelher such cer- 
tificates were canceled, or were lurned over to the Refugio Syndicale 
and kepl alive, does not clearly appear. The resuit of this transac- 
tion was that the Refugio Syndicale, instead of having a $352,500 
interest in the note of the syndicale managers, and the collatéral con- 
nected with it, had ils former interest of $642,500, and controlled the 
note entirelyl So far as the Gold Fields Company was concerned, it held 
as collatéral the entire amount due under the $800,000 note, amounting 
to $642,500, instead of the amount due to the Refugio Syndicale, 
which before the purchase of the participation certificates amounted 
to a little more Ihan half the note. For this loan of $300,000 the Re- 
fugio Syndicale gave the Gold Fields Company a note for $300,000, 
and, as collatéral to that note, the $800.000 note and the collatéral to 
it, which had been deposiled in the Guardian Trust Company. The 
$300,000 note having become due, and not having been paid, the Gold 
Fields Company advertised for sale the $800,000 note held as collatéral, 
and thereupon this suit was broughl to cancel the $300,000 note, and 
to recover the collatéral, on the ground that the action of the Refugio 
Syndicale in giving such note, and in transferring such collatéral to 
the Gold Fields Company, was ultra vires. 
196 F.— 10 
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■ This daim îs based oalhe proposition that the Refugio Company 
■Was not originally liable on the $800,000 note. The syndicate man- 
agers and the subscribers to the syndicate were liable on that note to 
the Refugio Syndicate, and the argument of the plaintiff's counsel 
js that: the Refugio Syndicate had no right to borrow money for the 
purpose of paying oflF the holders of the participation certificates, be- 
cause the Refugio Syndicate was not liable to the holders of the 
participation certificates. But the. Refugio Syndicate owned more than 
a half interest in the $800,000 note. Other interests were held by the 
holders of participation certificates. It was a question of business 
jud^ment for the directors of the Refugio Syndicate whether to ac- 
quire the interest of the participation certificate holders in that note, 
so as to control it exclusively themselves. In my opinion, the borrow- 
ing of money for the purpose of obtaining control of the claims of 
the holders of the participation certificates was not ultra vires. The 
bill contaiins elaborate allégations that McElhiney controlled the Re- 
fugio Syndicate; that itâ directors were his dummies; that he had a 
Personal interest in having the participation certificates paid, because 
he owned sonae, of them and had deposited them as collatéral for a 
loan with thé Park Bank, and for other reasons; that the Gold Fields 
Company knew of ail the transactions relating to the $800,000 note, 
the arrangement with the Guardian Trust Company, the sale of the 
participation certificates, and ail McElhiney's relations with the Re- 
fugio Syndicate. But there is no allégation in the complaint that 
the Gold Fields Company was guilty of any f raud, or had any other 
than a mère business interest in the loan. They received for the loan 
a note of $300,000, payable with interest, and there was transferred to 
them in absolute ownership certain stock of the Oro Grande Mines 
Company, in considération of making the loan. The transaction being 
by corporations, no question of usury arises, and the transfer of the 
Oro Grandie Company's stock in considération of the loan was a mère 
business transaction. 

Whatever rights the stockholders of the Refugio Syndicate hâve 
against McElhiney, if any, in my opinion hâve nothing to do with 
the rights of the Gold Fields Company. McElhiney is not a party 
to this action, and has had no opportunity to be heard in his own dé- 
fense ; but, if: he has donc anything for which he is subject to critiçism 
by the stockholders of the Refugio Syndicate, that, in my opinion, 
is entirely impiaterial in this case. The transaction, stripped of ail 
its compliçated features, is a loan of $300,000 by the Gold Fields: Com- 
pany to the ^liefugio Syndicate, for which a note was given, accom- 
panied by collatéral. The note, in my opinion, was a valid note. Not 
having been paid .at maturity, its owner had a right to sell the col- 
latéral at auction. , 

My conclusion is that the demurrers should be sustained, and judg- 
ment giveii ori'them for the respondents, with costs. 
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THE AMERICAN. 

THE ST. PATRICK. 

(District Court, E. D. New York. May 4, 1912.) 

Collision (§ 96*)— Steamship and Tow— Steamship Turning in Channel. 

The steamship American, 409 feet long, after passlng up East River In 
the daytime on a flood tlde, started to turn to port, with the help of a 
tug on her starboard bow, In order to enter a slip on the Brooklyn side. 
When she had reached a position across the river 400 feet above the 
bridge, with her bow about the center of the channel, whieh was 1,200 
feet wlde, leavlng a spacc of 200 to 250 feet between her stem and the 
Brooklyn piers, she stopped to await the removal of some barges from the 
slip. A tng with several tows passed up between her and the piers, but, 
when another tug with a single tow on a hawser attempted to foUow, the 
hawser was eut by the steamshlp's propeller, and the tow came into col- 
lision with her. Held, under the évidence, that the tug took the proper 
course to pass, and the collision was due solely to the fault of the Amer- 
ican in allowing herself to be drifted by the joint efCects of the tug, the 
tide, and her own engines toward the Brooklyn side, thus narrowlng the 
space between her and the piers, although the tug and tow were In plaln 
View. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dig. § 96.* 

Collision with or between towing vessels and vessels in tow. See note 
to The John Englis, 100 C. G. A. 581.] 

In Admiralty. Suit by James F. Dwyer and others, owners of the 
barge Ryder, against the steamship American and the steamtug St. 
Patrick for collision. Decree against the American. 

Foley & Martin, of New York City, for libelants. 
Burlingham, Montgomery & Beecher, of New York City, for steam- 
ship American. 
James J. Macklin, of New York City, for steamtug St. Patrick. 

CHATFIELD, District Judge. The collision out of which this ac- 
tion arose occurred in the afternoon of October 14, 1911, at about 
12:36 p. m. The steamship American, with a cargo of sugar, came 
up the East River and under the Williamsburg Bridge at an ordinary 
rate of speed.and in charge of a Sandy Hook pilot. When opposite 
the Brooklyn Navy Yard, the captain of the steamtug Atwood took 
over thé vessel from the pilot. Her engines were then slowed up in 
order that she might be put into a berth alongside the bulkhead be- 
tween South Fîfth Street and South Third street, on the Brooklyn 
side, where she was to deliver her cargo to the sugar refinery located 
at that point The steamer's engines came to a complète stop just 
north of the Williamsburg Bridge, and just to starboard of the center 
of the channel. The testimony shows that she expected to swing to 
port under control of the tug Atwood, and with such help as could 
be given. by her own engines, until she headed down the river. A 
strong flood tide was running, and the testimony shows that the ves- 
sel could be placed most èasily alongside the docks at slack water just 
after flood tide, but that the turn in the river could be made and the 

•For other càiJeS sëe êàme tclj)lo ïi § Sumbbb lu Dec. & Aûi. Dlgs. 1507 to date, & Rep'r Indexes 
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steamer moored against th^. flood tide with the help of but a single 
tug, if her own engines were used and she was skillfully handled. A 
question was raised as to the propriety and safety of attempting to 
place the ship at her dock during flood tide, butany différence of 
opinion o,n this subject has to do solely with the safety of the ship, 
and therèfore does hot enter iiito the question of collision which is 
presented in this case. , 

There is little dispute as to the positions of the boats and the con- 
ditions under which the accident' OCcurred. The tug Staples, towing 
four scows âbreast and thus with her tow occupying a space some 
200 feet wide, was going, up the riyer a few minutes behind the 
steamer lAmerican. Immediately astern of the Staples was the tug 
St. Patrick, with the barge Ryder in tow upon a hawser 25 fathoms 
in length. The American passed both of thèse tows between the 
Brooklyn iBridge and the Williamsburg Bridge, and had reached a 
position substantially across the tide and some 400 feet above the 
Williamsburg Bridge when the Staples went under the bridge, and 
with a port helm started to go between the Brooklyn shore and the 
stern of the vessel. The tug, Atwood was pushing against the star- 
board bow of the steamer, thus moving the bow of the steamer down- 
stream against the tide, and, as was testified by the witnesses upon 
the steamer, turning the steamer as it were upon a pivot. The influ- 
ence of the strong flood tide upon the port side of the steamer would 
sweep her stern upstream at a comparatively rapid rate, after she was 
brought to a position across the carrent, even if the Atwood did no 
more than to hold the bow àgaïnst the force of the tide. This was 
being utilized by those in chargé of the vessel, and no steerage way 
thrbugh the movements of the American's engines was attempted nor 
desired. The American is a single-screw boat, and her engines could 
be used only to kèep her substantially in position while she was being 
turned by the tug and by the tide, and the testimony is sufficiently 
clear that her engines did not consecutively work either ahead or 
astern for any great length of time. The log made by the officer upon 
the bridge and also in the engine room has been introduced in évi- 
dence, and shows that the entries both of time and of engine move^ 
ments were written up after the gênerai entry of the collision had been 
made; and the time at which the vessel stopped her engines when 
proceeding up the river, and before turning around, is placed by thèse 
logs at but two minutes before the collision. This is manifestly in- 
correct, and shows that the détails of the transaction were not en- 
tered in the log until the ofRcers, immediately after the. collision, put 
down what they could as to the gênerai situation. The logs throw no 
light upon the matter, except to show that the recollection of the 
officers was inaccurate as to the movements of the engine, and that 
the entries in the log do not at ail correspond with the occurrence 
beyond fixing the time when the collision itself happened, and when 
the steamer finally docked. 

The witnesses ail agrée that the bow of the American was headed 
a point or two downstream from a position straight across the river 
just before the collision. They also agrée that the bow of the Amer- 
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ican was substantially in midstream. A référence to the chart show- 
ing the lesser depth of water and the existence of the Third street 
reef upon the New York side of the river makes clear the accuracy 
of the testimony which locates the steamer while turning as entirely 
to starboard of midchannel. The river at this point is according to 
the chart but 1,200 feet wide between the outer end of the South 
Third street pier and the shallow water on the New York shore. The 
American was drawing at this time 26 feet 11 inches, and is 409 feet 
in length. Tlie testimony also agrées that she was in sucli a position 
that her stern was from 200 to 250 feet oiï the end of the pier. This 
would bring her bow not more than 675 feet from the Brooklyn side, 
or substantially in the middle of the river, or even a little to the west 
side of midchannel. A glance at the chart will also show that the 
channel turns a little to the east from a point directly under the Wil- 
liamsburg Bridge, and that neither the Staples and her tow, nor the 
St. Patrick and her tow, could cross over to the New York shore and 
go around the bow of the American, when they saw the American was 
lying across the river some 400 feet above the bridge, nor were they 
called upon to do so. At that point and with a flood tide, the law 
compels them to proceed up the starboard side of the channel, and 
it was évident that the American was turning to a position up and 
down the river during ail the time in which thèse tows were approach- 
ing. Until the American reached a point broadside to the carrent, ail 
rules of navigation would hâve compelled the Staples and the St. Pat- 
rick to proceed to starboard, and not to cross her bow. After the 
American passed a position broadside to the tide, she would again 
be giving more and more room to the tugs upon the starboard side of 
the river; and, except to avoid actual broadside collision, the tugs 
could not be excused for attempting to cross over to the New York 
side and to go around the American in this way. 

The évidence shows that the Staples passed through successfully. 
Considérable doubt about her ability to do so seems to hâve arisen in 
the minds of ail who were watching her, but she was so close to the 
American that it would hâve been dangerous for her to bave attempted 
to turn against the tide, and to either go back or to go around the 
American's bow. The movement of the American's bow downstream 
was of itself such as to make this maneuver impossible. The St. Pat- 
rick was far enough behind the Staples so that she might hâve suc- 
cessfully turned around against the tide and thus bave avoided a col- 
lision, but it would seem to hâve been plainly bad seamanship for her 
to hâve attempted to cross the American's bow or to go toward the 
New York shore, thus taking the risk of both the sweep of the flood 
tide and the movement of the American's bow downstream against 
the tide. 

Under thèse circumstances, the success of the Staples in passing 
through without in jury between the stern of the American and the 
Brooklyn shore indicates the skill of the Staples' pilot, and illustrâtes 
the small margin of safety which exi.sted. The St. Patrick with but 
one boat in tow, and needing much less space, cannot be considered 
négligent in following the Staples, and in blowing a one-whistle signal 
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to the American to indicate that shc expected to pass undcr her stem 
în proceeding up the river. This signal does not seem to hâve been 
heard by those upon the American. But whether or not they noticed 
the whistle makes no différence, for the St. Patrick and her tow were 
in plain sight, their movements were such that the whistle indicated 
nothing more than was évident, and the conduct of those upon the 
American was not changed at ail through any doubt that the two tugs 
and their tows were going up along the Brooklyn shore. In other 
words, if the tugs had attempted to do anything else except go up 
along the Brooklyn shore, signais would certainly hâve been neces- 
sary. But, \ipon the facts as they existed, the failure to pay atten- 
tion to the whistle of the St. Patrick proves only that those upon the 
American vfere not taking the movements of the St. Patrick into ac- 
count, but assumed that she intended to pass under their stern, that 
there was room enough for her to do so, and that she could keep eut 
of the way. , ; " ' 

The Sandy Hook pilot testifies that the American just before the 
collision had been moving ahead slightly, but that her engines were 
reversed at the actual timeof collision. The other witnesses upon 
the American are of the impression that the American was moving 
ahead, and that her engines were also turning ahead at the time of 
collision. The pilot of the tug Atwood, who was actually in charge 
of the American at the time, testifies that the engines of the American 
were going ahead before the collision, and that the wash from her 
propellers was such that the St., Patrick and hpr tow were carried 
over toward Brooklyn, ur^der the force of the,.flood tide, in such a 
way that, in order to avoid the docks, a sharp sheer to port was made 
by the St. Pa;tiiiçk, that this sheçr/brought her into a position where 
her captain cast off the hawsers to the barge to avoid accident, and 
that the barge, thus left helpless, was carriâ. by the tide against the 
American. This explanation is plainly impossible. If the wash of 
the propellers and the set of the tide were carrying the boats against 
the docks, the casting off of the hawsers would not hâve allowed the 
barge to corne in contact with the steamer ; for, if the St. Patrick 
was as close as tliis to the Brooklyn docks, she could not hâve been in 
a position whére her hawser would, come in contact with the propeller 
of the steamer. The hawser was eut, however, by the propeller of 
the steamer, and the testimony of the witness Montgomery is very 
convincing whei;i he says that he came up from the fireroom, saw the 
port hawser severed, and threw off the starboard hawser just as the 
St. Patrick was shut out from sight by the stern of the American. 
The barge, according to the testimony of ail the witnesses, kept on a 
straight course under the influence of the tide, and struck the after 
port quarter of the steamer, at a point 20 or 25 feet from the stern. 
The barge is said to hâve struck bow on, and the blow was received 
by the barge just to port of amidships. Such a situation could not 
hâve resulted if the St. Patrick had been close to the Brooklyn piers, 
nor if she had been then working pver, iUnder a port helm, and failed 
to clear the stern of the American through an incorrect estimate of 
the drift of the tide. An exaipination of the chart will show that. 



THE AMERICAN 151 

according to the American's story, her stem was being carried by 
the tide and also turning under the influence of the Atwood up and 
out into the river; that is, further away from the course of the St. 
Patrick and her tow. If the St. Patrick was following the Staples up 
river, it vi^ould hâve been impossible for the hawser or barge to hâve 
corne in contact vvith the stern of the American unless a distinct and 
utterly reckless change of helm had been made on the St. Patrick's 
part. In other words, the St. Patrick would hâve had to work toward 
the American at the extrême western side of the space through which 
she had to pass, with ail the attendant dangers of so doing, when thèse 
dangers could hâve been easily avoided by following the course which 
a number of disinterested witnesses indicate she did follow at the 
time. The set of the tide slightly toward Brooklyn would cause the 
American, when broadside to the current, to drift up the river, and, 
if anything, to move astern slowly toward the Brooklyn piers. She 
is said by her pilots to hâve been opposite Fourth street and betweeia 
Fourth Street and Third street when lying straight across the river. 
She had been moving ahead just before the accident sufficiently to 
keep her stern away from the docks as the Atwood pushed her bow 
around. This shows that the force of the Atwood and the tide was 
tending to carry the American toward Brooklyn after reaching a 
position across the tide, and appears to explain what really happened. 
The testimony shows that the American did not continue turning 
on a pivot, but that just before the accident she waited for a tug 
to force certain lighters away from the end of the Fifth street pier, 
in order that the American might be pushed broadside into the slip, 
with her bow close to the Fifth street pier. For this reason, the Amer- 
ican, turning against the tide, would hâve to be brought around to a 
position where she could go slightly ahead and put her nose into the 
corner of the slip before her stern could be forced over to port, and 
thus be brought into the berth alongside of the bulkhead, with her bow 
downstream. It is apparent that, if the American turned under a 
starboard helm to a position straight across the river, she must hâve 
done so with more or less movement across the river toward New 
York, and that she would hâve had to work astern or be pushed by the 
Atwood toward the Brooklyn shore before her bow could be brought 
anywhere near the Fifth street pier. The testimony of the captain of 
the Atwood is to the efifect that the boat was being swung as on a 
pivot, the bow of the Atwood, in the middle of the river, forming the 
pivot or center upon which the turn was being effected. The force 
of the Atwood and of the flood tide would accomplish the resuit of 
turning alone, but it must be borne in mind that the pivot was con- 
tinually moving, and had to move, half the width of the river toward 
Brooklyn, and to a considérable distance downstream. Otherwise the 
American would be left lying in midstream, with her bow opposite 
Third street, and some 800 or 900 feet from where the witnesses say 
she was to bring up at the end of the turn. It is apparent, theref ore, 
that, when in a position straight across the river, the American stopped 
for a time thus without warning, blocking the Staples and the St. Pat- 
rick in their course to starboard, and that the American then began 
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to turn so as to bring her head downstream against the tide, but work- 
ing, with the help of her own engines and under the control of the 
Atwood, obliquely across the river, so that she had a sidevvays mo- 
tion toward Brooklyn while the turn was being made. Further, if 
the driftof the flood tide were overcome, and particularly if the boat 
were brought down the river from IThird to Fifth streets, the résultant 
motion of the différent forces, represented by the boat's engines, the 
tide and the Atwood, would move the American slowly and gradually 
astern and to port or toward the Brooklyn shore, and thus carry her 
a slight degree into the space or water through which the Staples and 
her tow had just passed. The Sandy Hook pilot has said that the 
engines of the steamer were moving astern at the time. Some of the 
pther witnesses hâve testified that the engines were standing still, and 
that the boat was waiting for the pther tug to remove the barges from 
the end of the pier. Some of the other witnesses testify that the 
engines were turning ahead, and that the boat, just before the ac- 
cident, was proceeding ahead slowly through the water. 

Even assuming this to be true, the American would still be narrow- 
ing the gap unless the Atwood was also. being carried away from 
Brooklyn, or unless the American and the Atwood together were drift- 
ing upstream with the tide, in which case there would bave been no 
accident at ail. Under thèse circumstances, the St. Patrick had the 
right to assurne that the American would not be so handled as to in- 
terfère with her passage after the St. Patrick had given a signal and 
was ail the time in plain view between the American and the Brooklyn 
shore. If the American had been standing at rest or turning around 
out in the river, or working toward New York, there certainly was 
no reason why the St. Patrick should not go to the Brooklyn side. 
instead of going across the bows of the American on the New York 
side of the river. If the American had been stationary and again be- 
gan to turn, the responsibility upon the American was ail the greater 
to respect the signal of the St. Patrick and give her as much room as 
she required before the American changed her position in the river. 

It is apparent, however, that the American considered none of thèse 
things. She was bearing in mind solely the position, of the lighters at 
the dock, and her own movements ahead or astern, so as to assist the 
opérations of the Atwood. She appears not to hâve taken into ac- 
count the effect upon her movements of the Atwood's turning opéra- 
tions, nor to hâve assumed that any boat would hâve rights in the 
water which she might occupy before reaching the dbck, unless that 
boat undertook for herself the burden of keeping out of the American's 
way. But no such duty rested upon thèse boats. The very fact that 
the American was waiting in midstream for them to move the lighters 
indicates that it was the American's duty to respect the traiific inshore, 
and to take into account the activities of the Atwood, as under her own 
control in affeçting the course of other vessels. The position of the 
St. Patrick would make it appear that she was comparatively close to 
the American when the necessity of turning inshore arose, and that the 
force of the flood tide was such as to make it impossible for the St. 
Patrick to get far enough over toward the lîrooklyn shore to clear 
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the American. The captain of the St. Patrick did ail that he could to 
get doser to the Brooklyn shore, and previous to this he assumed that 
the American would not change her position so as to endanpi'er him. 
Assuming that to be the fact, he had a right to rely upon being given 
the distance which he then had, and upon not havina: that decreased 
by a change without warning in the position of the American, which 
was able, according to her own witnesses, to await the shifting of the 
lighters eut of her path, but was not able to wait the few moments 
required for the St. Patrick and her tow to pass by. 

For this the American is responsible, and the libelant may havé a 
decree against that vessel, while the charge of the American against 
the St. Patrick will be dismissed. 



In re UNITED WIRELESS TELEGRAPH CO. 

Ex parte IIILL et al. 
(District Court, S. D. New York. May 1, 1912.) 

1. Bankbuptct (i 391*) — Actions Against Banketjpt— Stay. 

A motion by trustées of a bankrupt corporation to stay a suit in a 
State court brouglit by stockholders prier to the bankruptcy against the 
corporation and its directors, praylng for an injuiictiou, the appolntment 
of a receiver, and a distribution of its assets, should not be granted by 
the court of banlirnptey, vvhere the assets hâve been turned over by the 
State receivers to the trustées, and there is legitiniate seope for the judg- 
ment of the state court without interfering with the jurisdiction of the 
bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655 ; Dec. 
Dig. § 391.*] 

2. Bankrxjptcy (§ 391*) — Stay of Suit in State Coukt— Discrétion. 

While a court of bankruptcy has power to stay a suit in a state court 
against a bankrupt instituted prior to the bankruptcy, such power is dis- 
cretionary, and should be sparingly exercised. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 637-655 ; Dec. 
Dig. § 391.*] 

In the matter of the United Wireless Telegraph Company, Bank- 
rupt. On motion by John H. Hill, Philip G. Clifford, and Robert H. 
Montgomery, Trustées, to stay suit in state court. Motion denied. 

ïhis is an application by the trustées in bankruptcy of the bankrupt cor- 
poration for an order staying the prosecution by the plaintitCs therein of a 
suit in the Suprême Court of the state of New York against the bankrupt cor- 
poration, its subsidiary, and the directors of the bankrupt. The bankruptcy 
l)roceeding itself was brought in the District Court of Maine, and this appli- 
cation is therefore ancillary to the .lurisdietion of that court. 

On June 9, 1911, certain minority stockholders of the bankrupt corporation 
commenced a suit in the Suprême Court in the county of New Yofk against 
the two corporations and ail the directors of the bankrupt, alleging, flrst, that 
the corporation was organized under the laws of the state of Maine; second, 
that it had large assets in the county of New York, and in several of the oth- 
er States and territories of the United States ; third, that the plaiutiffs were 
ail stockholders; fourth, that the détendants were directors; fifth, that the 
other corporate défendant, the Uùlted Wireless Company of New York, was a 
dummy corporation of the défendant ; sixth, tliat the individual défendants 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had bj yjarious malpractlces brought the affairs of the défendant corporation 
to a Idw ebb and Into great danger of insolvency; seventh, that tbe leadinç 
directors'ilàd beeû convicted In tbèi Gfrcult Court for the Southern District 
of New York for the fraudulent use of the mails, and were then in the peni- 
tentidry aw^itlng appeal ; elghth, that the assets of the company were in 
great péril; nlnth, that the cpmpany had many eontracts with the United 
States govemment and varloUs shlps requlrlng thelr constant performance In 
the interest of safety in sea-golng shlpplng; and, tenth, that there were many 
citizens of the state of New ïork- who were stoekholders and creditors of the 
Company. This was the gênerai frame of the complaint without attempting^ 
to repeat Its détails with açcuracy. î'he plalntiflE demanded relief: First, that 
a receiver be appointed for the corporàte défendants; second, that ail the 
claims against the corporations Should be determlned, and that thelr property 
both in New York and elsewhere should be collected and distributed ; third,, 
that the indlvldual défendants should be restràined from trausferrlng the as- 
sets of the Company and from acting as directors ; fourth, that ail the banks. 
trust companies, and other persons who beld rissets of the corporations should 
be enjoined from paying theiii over ; fiftb, gênerai relief. Thereafter, on the 
12th day of June, 1911, the state court for Maine, in still another suit brought 
subsequently to the New York suit, apiwinted receivers for the corporation,, 
and on June 19. 1911, the Suprême Court of the state of New York appointed 
Robert E. Dowllng and Sidney E. Ilarris temporary receivers in the New York 
suit. While, therefore, tlie New York receivers were appointed in a suit com- 
meneed before the Maine suit, they were actually appointed receivers a week 
after the M.'iine receivers. On the lOth day of .luly, 1911, the New York tem- 
porary receivers commenced two suits in the Suprême Court of the county of 
New York, one against (îeorge H. l'al-ker, a résident of the state of "Washing- 
ton, and the other against Cîhristopher O. Wilson, a résident of the state of 
New York. Both Parker and Wilson Were directors of the bankrupt corpora- 
tion, and the snlts were based upon certain daims upon belialf of the corpora- 
tion for misconduct as such directors. On July 7, 1911, an Involuntary pé- 
tition was flled in the United States District Court of Maine against the bank- 
rupt, and on the next day a receiver was appointed. The receiver or his suc- 
cessors were coutlnued down mitil trustées were appointed on September 29,. 
1911, after adjudication. Meanwhlle, ùnder orders from the United States 
District Court for the Soufliern District of New York, the state receivers de- 
iivered to the fédéral receivers ail chattels and other assets which had corne 
into their posKession with the possible exception of the supposed choses in 
action n^jainst l'arker and Wilson. The trustées hâve brought other simllar 
suits against l'arker and Wilson, but the original suits of the temporary re- 
ceivers bave never been discoiitinued. Thereafter, the trustées, acting with 
the consent of the United States District Court for Maine, appeared in the 
original New York suit as défendants, and petltioned that the Suprême Court 
di.scontinue the suits brought by the New York receivers against Parker and 
AVilSon, and on Febtuary 28, 1912, that court decided that the suits should be 
discontinned, but only upon payment to the attorney for the receivers of his 
allowances and fées, to be fixed by référence. This décision the Suprême- 
Court reattirmed upon re-argument upon the llth of March, 1912. Thereupon 
the tru.stees applled to the District Court for the Southern District of New 
York on March 18, 1912, for an order peremptorily enjoining the state re- 
ceivers from taking any steps in the Suits against Parker and Wilson until 
further order, which motion was gïanted on Aprir 4, 1912. 

Meanwhile the trustées had seri'ed ah answer in the original suit in' New 
York setting up as a défense thelr appointment and qualifleàtlon as trustées in 
bankruptcy, to which answer they movéd that the plaintiffs should reply, as 
permltted by the practlce of the state of New York. The Suprême Court de- 
nied this motion in a short memoraijddin handed âoym on April 23, 1912, as 
foilows: "An adjudication in bankruptcy and the appointment of a trustée, 
as alleged in the answer, would not necessarlly détermine this action, slnce- 
the plaintiffs are entitled to the flndlng of the trial court upon questions in- 
volving the proprlety of provisiona,! remédies which hâve been granted pen- 
dente llte. Under the circumstances, an actual admission of the new matter 
hy a reply could not properly conclude the case and there appears to be no 
good reason for granting the order sought. Motion to require a reply denied^ 
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wlth $10 costs." This motion came on to be heard after the décision of the 
Suprême Court upon that motion. 

Robert Kelley Prentice, for the motion. 
Roger Poster, opposed. 

HAND, District Judge (after stating the facts as above). [1] The 
New York receivers hâve delivered ail the chattels to the trustées. 
They retain nothing by any possible construction, unless it be the 
choses in action against Parker and Wilson, in so far as one retains 
a chose in action by keeping alive an action upon it. What mischief 
then can the prosecution of the original suit actually do to the bank- 
rupt estate? First, it can purport to détermine something in re- 
spect of its distribution, which, as the trustées are now parties, might 
be urged to créa te an estoppel against them. It is true that the ju- 
risdiction of the bankruptcy court is exclusive, and it is also true 
that the original suit was nothing but an effort at séquestration and 
therefore in rem, and that the assets hâve now been delivered by the 
State court, with the questionable exception of the choses in action 
mentioned. However, it would be absurd to deny that a judgment 
on its face purporting in any way to adjudge the rights of the re- 
ceivers or of trustées, or of any creditors, or of the bankrupt, to any 
of the assets of the bankrupt estate would be a source of embarrass- 
ment and perhaps of litigation for the trustées. Second, it might even 
assume to issue process against the trustées in bankruptcy, in respect of 
the assets with whose title they are vested by the act of Congress, 
especially in respect of the choses in action against Parker and Wilson, 
or to direct that thèse causes of action should be prosecuted by the 
receivers and not by the trustées. Thèse, if threatened, would justify 
the interposition of this court; perhaps there are other acts which 
might justify it. 

[2] On the other hand, is there anything which the state court 
could do in that suit which would not be in diminution of the pow- 
ers of the bankruptcy court? Mr. Justice Bischoff has already indi- 
cated that it could enter a judgment which adjudged proper the pro- 
visional remédies already obtained, and'.so relieve the plaintiffs from 
further payment of bond premiums. It might likewise détermine the 
distribution among stockholders of any dividends which should corne 
to the corporation on conclusion of the bankruptcy, if any there 
should turn out to be. Of course, I am not passing upon the pro- 
priety of such a suit as this against a foreign corporation at ail, for 
that is exclusively a matter for the state court. I am only suggest- 
ing what, if such a suit is maintainable from any point of view, the 
state court could do which would not interfère with the jurisdiction 
of the bankruptcy court. There may be other things which do not 
now occur to me which the state court might do, if its judgment were 
limited so as not to attempt any such interférence, but it is enough 
that there is a legitimate scope for its judgment, and that the dean 
of its bench, Mr. Justice Bischoff, has already indicated his opinion 
of what it might do. To stay the suit could only be because 
of some distrust in the ability of the state court or its loyalty to 
the act of Congress. Undoubtedly the very existence of any fédéral 
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court does présuppose that state courts will not be free from local 
bias, but it is one thing to provide means to litigants for avoiding that 
bias, and another to intervene for that reason in the very opération 
of a court already begun. Even the latter power does exist (In re 
Hecox, 164 Fed. 823, 90 C. C. A. 627; Hooks v. Aldridge, 145 Fed. 
865, 76 C. C. A. 409; New River Coal & Land Co. v. Ruffner, 165 
Fed. 881, 91 C. C. A. 559), but its existence does not mean it ought 
always to be exercised, and, in f act, it ought to be very sparingly ex- 
ercised, rather after the analogy of habeas corpus (Ex parte Royall, 
117 U. S. 250, 6 Sup. Ct. 742, 29 E. Ed. 872). Indeed, nothing more 
quickly makes contempt for law than to hâve judges each catching at 
jurisdiction, and nothing more quickly breeds confidence than if 
judges really trust in each other. It shows rather a martial than a 
judicial vigor to assert such a jurisdiction, and, unless it be unavoid- 
able, it ought not to be used. This is what the Suprême Court had 
in mind, I think, in Re Watts, 190 U. S. 1, on page 35, 23 Sup. Ct. 
718, on page 727 (47 L. Ed. 933), when it said: 

"It remalned for the state court to transfer the assets, settle the aeeounts 
of its receiver, and close its connection with the matter. Errors, if any, com- 
mitted in so doing, eould be rectifled in due course and in the designated way." 

Moreover, even if the state court does not so scrupulously regard 
the limitation of its own jurisdiction as the trustées think it should, 
they hâve their appeal, and, if by evil chance that does not serve 
them, still, since the question is of jurisdiction, the bankruptcy court 
has an inhérent power to protèct its own possession and its own suit- 
ors, should they be disturbed. 

The trustées complain of the expense of the défense, but I cannot 
avoid that, for it is an expense which arises from the financial en- 
tanglements of the bankrupt before bankruptcy. Besides, it ought 
not to be laborious or expensive to try the cause, in which they hâve 
no interest in the issues, but only in the form of the judgment which 
shall be taken. The state court certainly has the power to close up 
its own suit and enter a judgment. I could not, even if I would, 
enjoin such action, because it was possible that it might press its 
judgment further than it should. No case goes to that length. 

Motion denied. 



BOARD OF OriOSEN FREEHOLDERS OE CUMBEELAND COUNTY v. 

J. V. PAXSON CO. 

(District Court, D. New Jersey. May 6, 1912.) 

1. ShIPPING (§ 86*) BbIDQES— INJUEY FKOM COLLISION— NEGLIGENT NAVIGA- 
TION OF Vessel. 

The owner of a tug held, on the évidence, liable for an in jury to a 
drawbridge caused by a loaded barge in tow of the tug, on the ground 
that, when approaching the bridge going downstream with the Intentiou 
of passing through thé eastern draw, the tug was too far to the western 
side of the river ; the resuit being that, when she crossed over, the ebb 
tide caused the barge to sheer and strike the bridge. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 343, 353-360; 
Dec. Dig. § 86.*] 

•For otUer caees see same toplo, & § numbee io Dec. & Am. Digs. 1907 to date, & Rep'r Inflexeê 
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2. Damages (§ 44*) — Remoteness— Injurt to Property—Inci dental Ex- 

PENSES. 

Wheré a bridge over a river owned by a county was injured by a ves- 
sel passing tlirough the draw tbrovigh the négligence of défendant the ex- 
pense of meetings of the Boardi of Chosen Freeholders of the county, and 
of its conimittee in connection with the repair of the bridge, the cost of 
advertislng for bidders and other ineidental expenses Jield too remote to 
be recoverable as damages from défendant. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 90, 91 ; Dec. 
Dig. § 44.*] 

3. Damages (§ 57*) — Injuries eoh Which Damages are Recovebable— Law- 

FUL ACTS. 

A county which made a eontract for reconstruction of a portion of a 
bridge over a navigable stream cannot recover damages frora one who 
made eomplaint to the War Department of the manner of the reconstruc- 
tion, causing delay for which it was obligea to pay the contractor, al- 
though the eomplaint was not sustaiued ; the action of défendant being 
entirely lavvful. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 57.*] 

At Law. Action by the Board of Chosen Freeholders of Cumber- 
landi County against the J. V. Paxson Company. Trial to court. 
Judgment for plaintiff. 

Roscoe C. Ward and Walter H. Bacon, both of Bridgeton, for 
plaintiff. 

Martin V. Bergen, Jr., of Camden, and Howard M. Long, of 
Philadelphia, for défendant. 

CROSS, District Judge. [1] The above-entitled action was tried 
before the court without a jury ; a jury having been waived by writ- 
ten stipulation pursuant to the statute. The action was brought by 
the plaintiff to recover damages for the destruction of a drawbridge 
belonging to it and spanning Maurice river, at Mauricetown, in the 
county of Cumberland and state of New Jersey, on the 30th of 
August, 1909, through the alleged négligence of , the defendant's 
agents. On that date a barge known as the Mildred McNally was 
being towed on a hawser by a tugboat known as the Lizzie D, which 
tugboat was owned and in charge of the servants of the défendant. 
The barge was 187 feet long on the water line, and 23^/io feet 
beam, and was at the time loaded with about 700 tons of sand. The 
drawbridge in question was originally built by the Maurice River 
Bridge Company, a private corporation thereunto authorized by an 
act of Législature of this state. P. h- 1864, p. 583. Pursuant to 
that act, said company built a bridge over the Maurice river at the 
point in question. Subsequently, in 1871, by an act of Législature 
passed in that year (P. L. 1871, p. 303), said bridge company was 
authorized and empowered to convey the bridge to the Board of Chosen 
Freeholders of the County of Cumberland, the plaintiff herein, and, 
pursuant thereto, such a conveyance was subsequently made, since 
which time the title to said drawbridge has been vested in and the 
bridge maintained and operated by said board of chosen freeholders, 
and was so maintained and operated on August 30, 1909. The dra^v 

•For other cases see same topie £ 5 kvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of said bridge turned on a pivot, resting upon a pier constructed for 
that purpose. When the draw was turned, two open ways for the 
passage of boats were provided through the bridg^e, one on either side 
of the center pier, èach 58 f eet in 'width; They are known in the 
c^se as the eastern and western draws. The accident happened while 
the tug and her tow on their way down the river were attempting 
toi go .through the eastern draw: The tug at the time had the barge 
in tow on a hawser of from 35 to 40 fathoms in length. The tide 
was ebb, and running at the rate of about 3 miles an hour, and the 
tug "clear of the current" about 3 miles an hour. The river above 
the bridge was about 250 beet in width. The évidence on behalf of 
the plaintiff shows that the tug, before eoming into the reach of 
water leading to the bridge, signaled the bridge tender to open the 
draw, which was promptly done ; that thè tug and its tOw as they 
approached the bridge, and for several hundred feet above it, were 
too far to the westward to make the eastern draw ; that in crossing 
over to make that draw, which, because of a cross-current, was the 
customary one for boats to make in eoming down the river, the barge 
in tow sheered by reason of the tide striking its port side nearly 
abreast, so that, while the tug was able to go through the draw, the 
barge was 'carried down by the tide and struck the eastern wing or 
fender of the bridge, passed through it, and struck the eastern span 
of the bridge, which was thereby thrown oflf and into the water and 
destroyed. The testimony, showing that the barge and her tow were 
too far to the westward to make the eastern draw, was given by 
four experienced witnesses, three of whom at least were disinterested. 
They ail unité in saying that the tug and barge were, as they ap- 
proached the bridge, too far to the westward, and farther than was 
customarjr for boats eoming down the river, and intending to pass 
through the eastern draw. It is true that their testimony is denied 
by that of the captain of the tug, but in view of the fact that the 
plaintiiï's witnesses are disinterested, and that their testimony af- 
fords the only possible way of accounting for the collision, it must 
be, and is accepted, as true. It is accordingly concluded that the 
tug and barge, being too far to the westward, as they approached 
the bridge, were as their course was changed to make the eastward 
draw brought nearly abreast of the tide, and the barge, having no 
power of its own, was thereby carried down to and against the 
eastern wing and span of the bridge. The hawser was broken by 
the collision and the tug passed through the draw safely. The de- 
fendant, under the circumstances, as the owner and manager of the 
tug, is clearly liable. It towed the barge into a position where it 
became dangerous and from which it was unable to, or did not, ex- 
tricate it. The collision was the resuit of faulty towing for which, 
under the évidence the défendant is liable. 

Pursuant to the provisions of the acts of the New Jersey Législa- 
ture above referred to, it became and was the duty of the plaintiff 
to erect and maintain suitable and sufifiicient wings to said bridge, and, 
as an incident thereto, to exercise ordinary care to maintain them 
in reasonably good and proper condition for the purpose for which 
they were built. 
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The défendant insists that the plaintiiï did not discharge its duty 
in this behalf, and that accordingly it was guilty of négligence which 
contributed to produce the injury which it received. In support of 
this contention, it has introduced évidence to show that the piles and 
timbers constituting the wing and fender of the eastern span of the 
bridge were at the time of the accident rotten and wholly unfit for 
thé purpose for which they were designed and constructed. A care- 
ful examination of the testimony upon this point, however, satisfac- 
torily shows that only the sappy portion of the heads of the piles 
were decayed which condition will, according to the évidence, exist 
after a year or two of service, where they are not located wholly 
under water. The heart of the piles, however, was sound, and the 
braces and sheathing of the fender had been renewed about three years 
before, so that the structure as a whole was, when the accident oc- 
curred, in reasonably good repair and condition. This is shown not 
only by direct évidence, but inferentially by the fact that only a day 
or two before the accident in question the same fender had been run 
into by a vessel, but withstood the shock without apparent injury. 
That the blow which the fender received from the scow when the ac- 
cident in question happened was of great force and violence niust 
be inferred from the fact that a stick of hardi yellow pine of the best 
quality, twelve inches square, which had been in use but three years, 
and was perfectly sound, was broken directly in two. The severity of 
the blow must therefore be accepted as a fact, notwithstanding évidence 
on the part of the défendant that it was of so slight a character that 
the paint on the bow of the barge was not even scratched. Such tes- 
timony under the circumstances, is incredible, and must be disregarded. 

[2] Upon the question of damages, it appears that the eastern 
span of the bridge was, according to the évidence, totally destroyed, 
and the fender nearly so. The iron with which the framework of 
the span wras constructed was bent and twisted, and the entire struc- 
ture thrown into the river, and undisputed évidence shows that it 
would hâve cost more to hâve raised, straightened, and reconstructed 
the old span from the wrecked material, which was iron, or to hâve 
built one like it of the same but new material, than it did to build 
the new one, which was of steel. There is also évidence which shows 
that the new span of steel has neither the durability nor the strength 
of the one of iron, now forming the western span of the bridge, which 
it is stipulated in the case, was built at the same time and was in 
material, workmanship, and generally like the one destroyed. Conse- 
quently it inferentially, but conclusively, appears that the new span 
is not so good or durable as the old one was at the time of its de- 
struction, andi, since the old one could not hâve been repaired or re- 
constructed without greater expense than was involved in building the 
new one, it seems but right and proper to allow as damages the cost 
of the new span and fender, less certain déductions from the cost of 
the fender, to which référence will later be made. 

In addition to the cost of such construction, the plaintiflf seeks ta 
recover the amount of certain fées for two meetings of the members 
of the Boai-dl of Chosen Freeholders, and for meetings of its commit- 
tee which had in charge the superintendence of the construction of 
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the hew spa'h and fender; also, for. thé cost of advertising for con- 
tractors' bids and dther incidental experises. The items just referred 
to cannot, however, bç allowed becailse they are not claimed in the 
déclaration, and because, moreover, they are not the direct natural 
and proximate resuh of the defendant's neghgence. 

[3] The plaintiff also seeks to recover as an élément of damage 
an item of several hundred dollars which it was compelled to allow 
the contractor who rebuilt the span and fender, for delay in the per- 
formance of his contract caused, as alleged, by the conduct of the 
défendant. In this connection it appears that at or about the time 
the construction of the spân was commenced an officer of the défend- 
ant Company, with others, complained to the War Department of 
the way in which the span was about to be reconstructed ; that the 
Department investigated the matter, and, after hearîng the parties, 
permitted thé span to be rebuilt on the old lines. The àllowance 
claimed by the contractor for the resulting delay was more than dfouble 
the amdùnt which was finally allowed him by the plaintiff. The 
amount, however, is immaterial, since for the reasons above given for 
the disallowance of certain other items no part of it can properly be 
allowed. Furthermore, it was the right, if not the duty, of the de- 
fendant, its officers, or indeed any one else, to make the complaint in 
order that the question of whether or not the bridge was being rebuilt 
at a proper place, and in a proper manner, might be investigated and 
determined by compétent authority. That item is accordingly disal- 
lowed. The fender was practically, but not totally, destroyed. The 
évidence shows that the new one cost in the neighborhood of $2,000, 
and that the dépréciation in value of the old one was from $500 to 
$700. AUowing $600 as representing such dépréciation, and $250 
as the value of the undestroyed portions, a déduction of $850 will be 
mad'e from the cost of the new one and the balance of $1,150 allowed 
as the f air arid reasonable damage sustained by the plaintiff on ac- 
count of the fender, 

The contract for rebuilding the span and fender was entire, and 
called for the payment to the contractor therefor of the gross Sum 
of $9,590. Deducting therefrom $850 as above allowed on account 
of the fender, there remains a balance of $8,740, for which, with in- 
terest thereon from May 28, 1910, together with costs of suit, judg- 
ment for the plaintiff will be entered. 



UNITED STATES y. MANI et al. 
(District Court, D. South Dakota, N. D. April 30, 1912.) 

'■'■-:■;;:-■■■.■ . KO. 157. ■■'•■:■-■ 

1. JUDGMENT (I 269*)— REVIEW IN SaME OOUBI— AUTHOBIIT OF OOUBT Al'TEB 
THE TERM. 

Where thieteWi at which a judginent or decree was rendered. bas «nded 
without any :stei>s having been taken to revise the same or set it aside, and 
no appeal or ptber.raeans o£ review bas been instltuted within the time 

*For other estes me samé topio &$ NUMbuk lu Dec. & Am. Dlgs. 1907 to date, & Rep'c Indexes 
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prescribed by law, the judgment or decree becomes an absolute fiuality, 
foreVer bindlng upon the parties and their privies, and the court is with- 
out Power to change, revise, or grant other relief against It in the cause 
or proceedings in wUch it was rendered. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 583-586; Dec. 
Dig. § 299.*] 

2. Judgment (§ 460*) — Relief Against in Equity— Gbotjnds— Sufficièncy op 
Bill. 

The United States flled an original bill In a District Court to set aside 
a decree entered by the same court at a previous terni in a suit respecting 
Indian lands, to whlch complainant was made a party, and served with 
prôcess as provided by statute. The bill alleged that an assistant district 
attorney was dlrected to enter appearanee and file an answer, but did not 
do so because he was advised by the judge that he was of opinion the 
court was without jurlsdiction, and would dismiss the suit. Held, that 
such allégations were not sufBcient to show diligence ou the part of com- 
plainant, nor a valid reason for not flling a pleadlng, nor dld it entitle 
complainant to relief on the ground that the decree was entered by mis- 
take, sinee the attention of the court was expressly called to the ques- 
tion of jurlsdiction, and it was presumably consldered and passed on. 

LEd. Note. — For other cases, see Judgment, Cent. Dig. §§ 879-891 ; Dec. 
Dig. § 460.*] 

In Equity. Suit by the United States against Thomas Mani, John 
Mani, and John Ironboy. On demurrer to bill. Demurrer sustained. 

Edward E. Wagner, U. S. Dist. Atty. 

E. R. Winans, and R. D. Kittredge, for défendants. 

ELLIOTT, District Judge. This is an action brought by the com- 
plainant to vacate and set aside a judgment and decree of this court, 
rendered by Honorable John E. Carland, then judge of this court, in 
an action brought by the défendants Thomas Mani and John Mani 
against the complainant and John Ironboy, under the provisions of 
Act Cong. Feb. 6, 1901, c. 217, 31 St. h. 760, wherein it is provided 
that ail persons in whole or in part of Indian blood or descent, who 
claim to be entitled to an allotment of land under any act or grant, 
may commence and prosecute an action in the fédéral court, and hâve 
their claim thereto determined, and such détermination by the court 
becomes effective when certified to the Secretary of the Interior, "as 
if said allotment had been allowed and approved by him." 

It was alleged in the bill of complaint in the original action that 
the défendants were the heirs of one Wakagewin, a member of the 
Sisseton Wahpeton band of Indians, and, as such, were entitled to 
succeed her in a quarter section of land allotted to her before her 
death on that réservation. It was also alleged that the patent or pat- 
ents thereto had been wrongfully and unlawfully refused by the De- 
partment of the Interior. 

It is alleged in the bill of complaint in this action that a writ of 
chancery subpœna was duly served, and on the 4th day of April, 1910, 
an appearanee was entered by the défendant John Ironboy, admitting 
the allégations of the bill of complaint, and thereafter, on the 5th day 
of April, 1910, a complaint of intervention was filed in said action 
by one John Smith, claiming to be entitled to an interest in said real 

•For other cases see same toplc & i nctubsb in Dec. & Am. Dlgs. 1907 to date, t Rep'r Indexes 
196 F.— 11 



162 196 FEDERAL REPORTER 

property, but the same was thereafter duly dismissed by order of this 
court. That the same , was served upon the complainant is shown by 
the allégations of the bill of complaint filed herein, wherein it allèges: 

"That • * • on the 8th day of March, 1910, a certlfled capy of said bill 
of complaint was deposited In the United States post office at Sloux Falls, 
S. D., In a reglstered envelope, dlrected to the Attomey General, Washington, 
D. C, and oP the 18th day of sald mouth a copy of sald blU was served on 
the United States attorney for the district of South Dakota at Sloux Falls, 
in sald district, pursuant to the act ol Cîongress approved February 6, 1901 
(31 St U 760)." 

It is further alleged iji the bill of complaint in this action, in sub- 
stance: 

"That whlle the former actîoû was pending, and before the entry of decree 
thereln, Instructions were given by the Attorney General of the United States 
under date of June 22, 1910, to the United States attorney for the district of 
South Dakota, that appearaiicé be entered on behalf of the United States. 
and that the claims of other contendlng heirs be brought to the attention of 
the court for considération before the final détermination of sald cause ; that 
the défense on behalf of the United States, for the purpose of bringing the 
claims of sald alleged helrs to the attention of the court as aforesald, was 
placed in the bands of John Holman, Esq., then assistant United States at- 
torney for sald district, and that, before the entry of the blU pro confesso 
against the Ûnlted States, the décision of the United States Circuit Court for 
the Dlsttjçt of Oregon, in the case of Bond v. United States, 181 Fed. 613, was 
rendered, and was by the sald Holman called to the attention of the Honor- 
able John E. Carland, then judge of this court, and he Informed the sald Hol- 
man that it would be unneçessary to enter à formai appearance on behalf of 
the United States In sald action, in view of the décision in the case of Bond 
V. United States, and In view of the provisions of Act June 25, 1910, c. 431 [36 
Stat. 855]; that he, Judge Carland, was of the opinion that sald court was 
elearly without jurisdlction to entertain sald case, and that he would ralse 
the question of jurisdlction on hls own motion and enter a dismissal of sald 
bill." 

The bill of complaint also allèges that judgment was entered de- 
claring the défendants Mani the heirs of said deceased, and entitled 
to the, lands in controversy. 

The relief demanded in the bill of complaint is: 

•'That the flndlngs of f act. Conclusions of la w, and decree of the court en- 
tered In sald , action be dec^eed to have been made and entered by accident 
and mlstake, and that they be vaeated and set aside and annuUed, and that 
It be décreied that the court was wlthonl jurisdlction to hear and détermine 
the issues tendered by the sàid bill of complaint in said suit." 

[1] It^ considering the merits pf the demurrer filed to the com- 
plaint" he;rein,it mày be , conçeded I , thjnk withqut controversy that 
courts genérally, excepting, sortie of the piore limited, haye jurisdiction 
to reverse thejr own judgirients and decrees during the term at which 
they are 'rendered. In pursuance of such authority, they may, for 
fraud, miètake, or any irregiilarity that might seem to them to have 
affected èither of the parties to the controversy injuriously, set aside 
their judg^énts and decrees. and award a new trial or rehearing, and 
thus give 'ôpportunity for righting whatever wrong may have been 
dohei Âfter thè term has ended, however, this authority of the qourts 
ceases nnïéss, extended by statùte, motion, or some .appropriate pro- 
cédure takep within the proper time. This rule applies asiwell to 
equity procédure as tb proceedings at law, because in equity a bill 
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of review will lie within rules prescribed by law for évidence discov- 
ered after the decree bas become final. Ail such proceedings, how- 
ever, must be prosecuted in the same suit or action, and not by 
separate process and pleadings. The term being at an end, without 
any steps being taken to revise or set aside the court's final judgment 
or decree, and no appeal or other means of review having been in- 
stituted within the time afforded, such judgment or decree becomes 
an absolute finality, forever binding upon the parties and their privies, 
absolutely without power of change, revision, or relief in the cause 
or proceeding in which it is rendered. An independent suit will lie 
to annul or enjoin the exécution of a judgment or decree in certain 
cases. 

This is true if a party has been prevented from making his défense 
by fraud or déception practiced upon him by his adversary, such as 
keeping him away from the courtroom by misrepresentation or a 
false promise, or where the défendant never had knov/ledge of the 
suit. Seing kept in ignorance by the willful act of the plaintiff, or 
where an attorney, without authority, and fraudulently, assumes to 
represent a party and connives at the taking of a judgment against 
him, where the attorney sells out his client's interest to the other side, 
and to thèse well known instances may be added others, including 
the reasqns assigned in the bill of complaint hère, as "mistake and 
accident." U. S. v. Aakervik (D. C.) 180 Fed. 137, and cases therein 
cited. 

[2] The libéral practice of the courts in granting new trials, orders 
vacating or opening their own judgments, orders setting aside judg- 
ments taken through mistake, inadvertence, surprise, or excusable neg- 
lect hâve considerably abridged the province of equity in giving relief 
by injunction. Upon ail of thèse proceedings, pursuant to the provi- 
sions of statutes, and independently of statutes, it has been the practice 
of the courts from the earliest times on an application to open or set 
aside a judgment to require a showing by affidavit or otherwise, which 
must bring him within the terms of the statutes, and, of course, in- 
cludes diligence upon his part; and, while this rule has its exception, 
to wit, that a judgment by default entered before the court has ac- 
quired jurisdiction in the case, may be set aside without such af- 
fidavit, I am satisfied from an examination of the bill of complaint in 
this case, and the record in the case that proceeded to judgment, that 
there is an entire absence of diligence on the part of this complainant, 
défendant in that case, and that a fair considération by this court of 
the record in the case that proceeded to judgment, and of the com- 
plaint in this action, establishes the following facts : ( 1) There is an 
entire absence of a showing of diligence on the part of this complain- 
ant, défendant in the case that went to judgment. (2) There is no 
allégation in the pleadings in this case of such mistake or accident in 
the entry of judgment referred to in the complaint herein as consti- 
tutes a cause of action for the relief demanded in the bill of complaint 
herein, 

Assuming ail of the allégations of the complaint to be true, it con- 
stituted no excuse for the assistant United States attorney's failure 
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tQ file an ,^nswer^or demurrer in said action, presenting complaînant's 
défense, or raising thie question of the court's jurisdiction. There is 
also an entire absence bfililigencè on the part of the complainant here- 
in, défendant in that action, after the rendition of judgment and be- 
fore the expiration of the time within which steps might hâve been 
taken by motion, to obtain relief from said judgment, or to perfect 
an appeal. The record of the case that went to judgment, together 
with the allégations of the bill of complaint herein, shows conclusive- 
\y that Hon. John E. Carland, then judge of this court, had before 
him Act Cong. June 25, 1910, and it was then contended that said 
Act June, 1910, repealed Act Feb. 6, 1901, c. 217, 31 St. L. 760, as 
amended, ândi it was then claimed that such amendment took away 
the entire jurisdiction of this court with référence to the matters in- 
volved in said controversy, and therefore that this court had no juris- 
diction to entertain the controversy involved in that action. It is 
further shbwn, by the allégations of the bill of complaint herein, that 
the court's attention was especially called to the act of 1910, and 
to a décision of a United States district judge, holding, in substance, 
as claimed by the complainants herein, and therefore it is to my mind 
very clear from this allégation in this bill of complaint that it was then 
the judgment of the court that this court had jurisdiction under the 
facts that were developed in that case, being the same as those alleged 
in the bill of complaint herein, as to the time of the death of the In- 
dian woman, the fact that the action had been commenced, and was 
pending, before the passage of said law, and considering the con- 
stitutionality of the statute. 

In my judgment, it appears upon the face of the bill of complaint 
herein that it was the deliberate intention of this court at that time to 
hold that it had jurisdiction, and under thèse findings this court will 
not entertain this suit for the purpose of reviewing that décision of 
this court. The complainant failed to avail itself of the well definedi 
and recognized methods of reviewing or appealing from the action of 
said court, bas failed to show either diligence or merit on its attempt- 
ed statement of mistake and accident, but affirmatively shows that 
said judgment was not entered by accident or mistake, but was the 
court's deliberate construction of said statutes. I may add that this 
court, Hon. John E. Carland, judge thereof, having rendered a judg- 
ment according to his particular construction of thèse statutes, and at 
the time of the commencement of this action, after a writ of error 
therein was barred, if a higher court had given a différent construc- 
tion to thèse statutes in a différent case, it has been held that equity 
would not interfère to open the judgment. Jones v. Watkins, 1 Stew. 
(Ala.) 81. And again, if the judgment is absolutely void for want 
of jurisdiction, it may be attacked by the parties in interest collateral- 
ly at any time. 

It foUows from the foregoing that judgment should be entered sus- 
taining the demurrer filed herein; and it is so ordered. 
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THE ASK. 

(District Court, E. D. Pennsylviinia. May 6, 3912.) 
No. 46. 

1. Admteat.ty (I 28*)-— Action in Kem for Damages to Cargo— Lien to Sup- 

port. 

A suit lu reui for damage to cargo rests upon a maritime lien whlch 
cornes Into existence at tlie tlme the irjury Is doue, and no lien exlsts in 
favor of a shiinJer until cargo is actnally sblpped. 

lEd. Note.— For other cases, see Admlralty, Cent. Dig. §§ 278-288 ; Dec. 
Dig. § 2S.*J 

2. Admiralty (§ 28*) — Injuhï to Cargo— Action in Rem. 

A steamer nuder a tinie charter for use excluslvely in the fruit trade, 
on arrivlng at a Cuban port where she was to take on a load of bananas 
for Phihidelphla, at once drew her lires and coramenced eieaning her boll- 
ers, which work was coiupleted in less than tlie usual time. but, before 
that time exiiired, she had been loaded by a shlpper. It was discovered 
on her arrivai there that there was an error in one of her clearance pa- 
pers which required lier to go to aiiother port before she could clear for 
the return voyage, and that also consumed several hours. AVhen she ar- 
rived at Philadelphia the baiianas were overrlpe, which lessened thelr 
market value. Held, on the évidence, that the delay was not due to any 
fault chargeable to tbe shlp which rendered her liable in rem to the shlp- 
per ; it appearing that the clearance papers contalning the mlstake were 
obtained In New York by an agent of the charterer, and that the cleanlng 
of the boilers at the tlme was necessary in the judgmeut of the olHcers. 

[Ed. Note.— -For other cases, see Admiralty, Cent. Dig. §§ 278-288 ; Dec. 
Dig. § 28.*] 

In Admiralty. Suit by the Simon Fruit Company against the Dan- 
ish steamship Ask. On final hearing. Decree for respondent. 

Francis S. Lavvs, of Philadelphia, Pa., for libelant. 
John M. Woolsey, of New York City, and Edward F. Pugh, of 
Philadelphia, Pa., for respondent. 

J. B. McPHERSON, District Judge. [11 This action in rem was 
brought against the Danish steamship Ask by the Simon Fruit Com- 
pany, a Delaware corporation. It is based upon the charge that 
the steam.ship improperly delayed beginning a voyage from Sagua de 
Tanamo, Cuba, to Philadelphia, whereby a cargo of bananas became 
toc ripe, and was much impaired in market value. It is désirable that 
the relation of the parties should be clearly understood. The facts 
are thèse: In March, 1907, J. Simon & Co. (a partnership distinct 
from the Fruit Company) took possession of the Ask under a time 
charter which lasted until the end of the following August. The ship 
was chartered for the fruit trade exclusively, although the charter 
party contains some gênerai printed language at variance with this 
statement. The fact is not vital, I think; but, in any event, it is 
conceded that she was chartered for this trade only, and she was cer- 
tainly not used for any other purpose. She was therefore a spécial, 
and not a gênerai, ship, and her character was well known to ail 
the parties concerned. She hadi no relation whatever to the Fruit 

*For other cases see same topic & § numbss in Dec. & Am. Digs. 1907 ta date, &. Rep'r Indexas 
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Company until August 3d, when the company put a cargo of bananas 
on board at Tanamo, and became a consignor by that act. The Fruit 
Company had nothing to. do with the charter party, and, if it has 
any right to an action in rem against the steamship, such right must be 
based on the contract of shipment, and the acts or omissions of the 
steamship thereunder. If the ship violated the charter party before 
the Fruit Company put the bananas on board, such violation could not 
become the foundation for an action in rem by the Fruit Company. 
This kind of action resta upon a maritime lien that comes into exist- 
ence at the time the injury is done, and no lien exists in favor of a 
shipper until cargo is actually shipped. This is the gênerai rule, and 
it is therefore not clear that the présent action has the necessary sup- 
port ; but, as the facts bring the dispute near the border Une, I hâve 
decided to dispose of the case on its merits. 

[2] It is évident that close relations of some kind existed between 
the Fruit Company and the charterers, the firm of J. Simon & Co., 
and also between each of thèse associations and the Atlantic Fruit 
Company; this being a corporation with large interests in the fruit 
trade. Whatever thèse relations may hâve been precisely, this much 
is certain: Thèse three légal persons were working in harmony and 
knew each other's business well. The ship had already made 10 
voyages under the charter, and early in August approached the island 
of Cuba on the voyage in question. On the evening of Friday, August 
2d, she reached a point several miles from Tanamo, her port of des- 
tination. Some complaint is made because the captain declined to 
enter the port at night. He went in at an early hour the following 
morning, but, as this has little if any important bearing upon the delay 
that occurred afterwards, I pass it without further remark. The ship 
came to anchor on Saturday about 7 o'clock, and one of her clearance 
papers was at once discovered to be erroneous. The mistake would 
require hèr to go to Nipe, the port of entry for that revenue district, 
before she could clear for the return voyage. Immediately upon com- 
ing to anchor, she drew her fires, bîew off steam, and prepared to 
clean her boilers, finishing the work about 4 o'clock on Sunday morn- 
ing. Meanwhile, beginning at 11 o'clock on Saturday, the Fruit Com- 
pany began to put the bananas on board, and finished loading about 
1 o'clock on Sunday morning. By 11 o'clock of that day the vessel 
had steam up and was ready to go to sea, but for some reason not 
very clearly explàined she did not start for Nipe until 5 o'clock in the 
afternoon. She reached that port shortly before 9 o'clock, and at 
midnight an agent of the Fruit Company, who had accompanied the 
ship from Tanamo, went ashore for the purpose of correcting the 
mistake in the papers. But the collecter was not accessible, and noth- 
ing could be done biçfore Monday morning. At 8 o'clock of that day 
the master went ashore on the same business, and returned to the 
ship in about two hours. Hç was further delayed by the health of- 
ficer of the port, but finally sailed at a few minutes past 12. He reach- 
ed Philadelphia at 11 :3Q in the morning of Sunday, August llth, but 
the cargo could tiot.be discharged until the next d&y, and, when it 
finally reached the market, the fruit was overripe, so that it sold for 
a good déal less'than the market price for fruit in good condition. No 
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complaint is made about the vessel's speed between Nipe and Phil- 
adelphia; the only dispute being about the occurrences in the Cuban 
ports. 

It is charged that the ship was at fault in two particulars : First, 
because she sailed from New York with irregular clearance papers. 
The détails arç not essential. It is agreed that one of her papers con- 
tained an erroneous statement, and that this required her to go from 
Tanamo to Nipe before she could clear for the returii voyage. This 
retarded the deHvery of the fruit by nearly a day, but I am satisfied 
that the mistake in the paper was not the fault of the ship, but of 
the broker in New York who was acting for the charterer's agent, the 
Atlantic Fruit Company, and was responsible for the proper clearing 
of the vessel. There is a conflict of évidence on this subject, but I 
find the fact in favor of the ship. Evidently the broker, if he could 
hâve contradicted the captain, would hâve been a most important wit- 
ness on behalf of the libelant; but he was not called, and the libelant 
cannot complain if unfavorable inferences aredrawn from his unex- 
plained absence. 

The second, and the principal, ground of complaint is, because the 
ship drew her fires and cleaned her boilers immediately upon her arriv- 
ai at Tanamo, thereby delaying the return voyage by several hours. It 
is said that this act was prejudicial for either of two reasons: (1) If 
steam had been kept up, the ship could hâve gone to Nipe at once 
before loading began, and could hâve returned in a few hours, there- 
by saving the time that was afterwards consumed at Nipe owing 
to the fact that she arrived at that port on a Sunday ; but (2) even 
if the necessary détour to Nipe had been deferred until the fruit had 
been loaded, it is urged that, if the ship had kept steam in her boilers, 
she could hâve left Tanamo at least one-half day before she actually 
started. It is true that either of thèse courses could hâve been pur- 
sued if the fires had been maintained, but it still remains to be decided 
whether the ship was at fault in drawing the fires and in taking the 
necessary time to clean her boilers. No complaint is made that the 
process.was needlessly slow; on the contrary, it appears to hâve been 
unusually rapid. The only objection is that it should not hâve been 
undertaken at ail. That, of course, dépends on the circumstances. 
Boilers will become dirty, and they must sometimes be cleaned) if they 
are to maintain their efficiency. This vessel was bound to the utmost 
dispatch, and she was also obliged to keep her machinery in such con- 
dition that she could perform her obligations under the charter party. 
Whether a Danish law requires the boilers of a Danish steamship to 
be cleaned after use during 1,000 hours was not proved by the proper 
kind of évidence; but it does appear clearly that the captain believed 
that such a law existed, and there is no doubt that such belief in- 
fluenced him decidedly in his repeated insistence that the boilers must 
receive attention. It is not denied that he spoke strongly upon this 
subject to the charterer when he was in Cuba upon the voyage im- 
mediately preceding, and (although the fact is disputed) I find it to 
be true that the charterer gave him a written communication upon 
this subject addressed to the firm's agent in New York. This paper 
was evidently of much importance, but apparently the charterer made 
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nbi effort either to producë it or to account for îts absence. No one 
deities that such a paper existed. Two witnesses called on behalf 
of the libelant testify only that they "do not remember" it, and I 
think it sighificant that the person to whom the paper would natu- 
rally hâve gone in the usual course of business and to whom the cap- 
tain testifiêd that he had deliveféd it was not called afe a witness, nor 
was his absence explained. rféèl justified, therefore, in taking the 
ship's view of this disputed' point, and in findihg as a fact that the 
captain had insisted that he must cleian his boilers upon the next trip 
to Cuba, and that he was justified in believing frofti what took place 
in New York that he would be permitted to do so. Both he and his 
engineer believed the work to be necessary, and their opinion is en- 
titled to weight. He certainly acted with promptness, for he began 
immediately upon coming to anchor at Tanamo, and proceeded with 
sttch unuÈual diHgence that he finished in 30 hours, instead of the 
customary 36. Undoubtedly somè of the delay in beginning the re- 
turn voyage was due to this work, but, as I hâve just stated, the de- 
lay was not a fault of the ship. If it was a fault at ail, it is propérly 
chargeable against the chartereF. 

Thèse being the only faûlts cdrnplained of, it follows that the libel- 
ant has no ground of complaint against the ship, even if an action in 
rém against the vessel can bfesu'Stained. 

A decree may be entered dismissing the libel, with costs. 



I5x parte GEISSLER, 
(District Court, S. D. New York. Aprll 4, 1912.) 

FoEOERT (§ 6*) — Eléments— BlLANk Cheok — Filling Amoukt. 

Petltioner and Q. havlng ' Joiutly engaged in spéculative transactions, 
pursuant to which tliey; were jointly indêbted for over 15,000 marks, pe- 
titioner produced a clieek, sigHed by him in his flrm name, the amount 
and date beiiig left blank, ànà asked Q. to indorse it in blank, telling hlm 
that he was going to see the Cre'dltot and arrange the matter with him, 
that perhaps he would not need to flU the eheck at ail, and in àhy Case 
would not flU it out for more than 3,000 or 4,000 marks. Q. ultimately 
Indorsed the cbeck, relying ou this promise, after which petltioner fiUed it 
Up for 15,287 marks 65 pfennigs, dating the check some months in ad- 
vance, and dèlivering It to the credltor. Held that, as between petltioner 
and Q., the flUing up of the cheok for an amount larger than that speci- 
fled In the agreemeut, but less than the amount of their joint Indebted- 
ness, was a mère breaqh of confidence rqposed by one partner in another, 
and did not constitute forgery. 

[Ed. Note.— For other cases, see Forgery, Cent. Dig. § 7j Dec. Dlg. § 6.*] 

Pétition by Walter Konrad Gdissler for a writ of habeas corpus and 
certiorari to obtain his release from arrest in foreign extradition pro- 
ceedings. Writs granted,' and petitioner discharged. 

Roger Foster, for petitioner. 

Cari L. Schurz, for demanding government. 

•Fpr other casée s«e same topiç & S nvmbkd i^ Dec. & Am. Digs. 1907 to date, & Rep'r Ii^dexea 
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HOLT, District Judge. Thèse are writs of habeas corpus and cer- 
tiorari to détermine tlie validity of the détention of Walter Konrad 
Geissler under an order of a United States commissioner for his ex- 
tradition. Geissler was arrested as a fugitive from justice upon a 
complaint made by the German consul at New York, charging that 
he had been guilty in Germany of the crime of forgery. The évi- 
dence substantially consists of dépositions taken in Germany in a 
proceeding instituted against Geissler upon a charge of fraudulent 
bankruptcy. In the course of the évidence taken in that proceeding, 
testimony was given which it is claimed supports a charge against 
him of forgery. The évidence submitted is not very clear in ail re- 
spects, but the substantial facts are thèse : 

Geissler and a man named Quaas, both of whom resided at Meer- 
ane, Germany, were jointly engaged in what is described in the évi- 
dence as "opérations in futures." The transactions were to be man- 
aged through the firm of P. & H. Meyer, in Chemnitz. The con- 
tracts were made out in the name of Quaas, but Geissler transacted 
the business with P. & H. Meyer. It was agreed that Geissler and 
Quaas should jointly bear the profit and loss. In November, 1910, 
Geissler told Quaas that P. & H. Meyer were pressing for margins 
on account of losses which had occurred by reason of the opérations 
in futures. Geissler produced a check signed by him in his firm name 
of A. V. Penzig Nachfolger, drawn on a bank in Leipsig. The 
amount of the check and the date were then blank. Geissler asked 
Quaas to indorse it in blank. He told Quaas that he was going to 
see Meyer at Chemnitz and arrange the matter with him; that per- 
haps he would not need the check at ail ; that in any case he would 
not fin it out for more than 3,000 or 4,000 marks. Quaas at first 
objected to signing it, but ultimately did sign it, in reliance on Geiss- 
ler's promise that it should not be filled out for more than 4,000 
marks. Geissler subsequently filled it out for 15,287 marks 65 pfen- 
nigs, and inserted as the date February 28, 1911. On the 28th of 
November, 1910, three months before the date of the check, he de- 
livered it to P. & H. Meyer. 

Quaas testified that he heard later from Meyer that Geissler had 
given Meyer the check in question in settlement of his own losses 
in another business. This évidence, in my opinion, is inadmissible 
as hearsay. Wend, a member of the firm of P. & H. Meyer, testi- 
fies that Geissler gave the check to his firm as security; that Geiss- 
ler owed P. & H. Meyer 50,000 marks "out of this business in fu- 
tures" ; that , P. & H. Meyer had requested Geissler to give them 
security at the time they took the check; and that at that time he 
owed them about 25,000 marks. The évidence is not very clear 
whether this check was given to P. & H. Meyer on account of the 
opérations in futures of Geissler alone, or of Geissler and Quaas ; 
but my impression from the évidence is that it was given to secure 
the debt of Geissler and Quaas. If the demanding government relies 
on the claim that the check was not used for the opérations for which 
Quaas was liable, it should hâve clearly proved it. The check was 
presented about March Ist to Quaas, who at first refused to pay it. 
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Quaas testifies that a iès/v days afterwards he saw Geisslèr, and that 
Geissler said "that Me^er would be quieted if he gave him notes for 
the amount" ; that Geissler "thereupon laid three notes, together for 
Gver 15,000 marks, before me, and asked me to indorse thèse notes, 
proraising at the same time faithfully that he would take care to 
hâve them duly paid when they came due. This, however, did not 
happen." It is stated in the brief of the counsel for Geissler that 
Quaas signed thèse notes, and this statement is not anywhere denied 
in the case, and I understand this évidence to admit that the notes 
were signed by Quaas, and that what did not happen was the prom- 
ised pàyment of them by Geissler when they came due. 

The charge in this case is forgery. There is no charge of uttering 
a fofged instrument. The forgery is alleged to hâve consisted in 
Geissler's Writing in the check, after Quaas had indorsed it, the sum 
of 15,287 marks 65 pfennigs, instead of a sum not exceeding 4,000 
marks. There is no claim that Geissler did not hâve power to sign 
the signature of his firm to the check, and that Quaas did not in- 
dorse the check. Nor is there any charge of any altération in the 
check. The charge is that a larger amount was inserted in the check 
than Quaas had authorized Geissler to insert. It is asserted that this 
act was forgery, in reliance on a line of cases holding that, when a 
person has given a blank check to another and authorized him to 
fill in a certain amount, it is forgery for that other person to fill in 
a larger amount. People v. Dickie, 62 Hun (N. Y.) 400, 17 N. Y. 
Supp. 51 ; Rex v. Hart, 7 Car. & P. 65^; Regina v. Wilson, 2 Car. 
& K. 527. Most of the cases are cases where an employer has au- 
thorized a clerk to fill in a certain amount for a particular purpose, 
and the clerk has fiUed in a larger amount and appropriated either 
the proceeds, or the' surplus of proceeds over the particular purpose 
intended, to his own use. In each of thèse cases the person who 
inserted the amount larger than the amount authorized was a mère 
agent, having no original authority whatever to do anything with the 
check oi" note filled in. But in this case Geissler and Quaas were 
speculating on a joint account. They had agreed to share profits and 
losses equally. For whatever amount was due to P. & H. Meyer 
for losses, or as margins, they were jointly and severally liable. Their 
relation as bçtween each other in regard to thèse transactions was 
substantially that of partners. Quaas was liable equally with' Geiss- 
ler for whatever amount was due to P. & H. Mèyer by reason of 
the transactions in futures. Geissler^ therefore, did not, in inserting 
a larger amount than Quaas had authorized him to insert, impose 
any liability upon Quaas which did not exist before. Quaas had au- 
thorized Geissler to fill in the amount in his discrétion, simply limit- . 
ing it to 4,000 marks. Geissler had a perfect right to insert any 
amount he sàw fit, so far as the maker of the check was concernée!, 
and I cannot see that his action in inserting a larger amount than 
Quaas hacj authorized constituted forgery, It was a dishqnest and 
f raudylent transaction so far as Quaas was concerned, but every 
f rauduïent, addition to a paper is ilOt necessarily forgery. People v. 
lJnderïïill/Ï42 N. Y. 38, 36 N. E. 1049; Commonwéalth v. Sankey, 
22 Pa. 390, 60 Am. Dec. 91. 
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I cannot see that the insertion ôf the 15,287 marks amounted to 
anything more than a breach of confidence reposed by one partner in 
another. One of the éléments of forgery, according to ail the défini- 
tions, is that a writing should not only be made or altered with f raud- 
ulent intent, but it must hâve the effect of imposing a liability or 
creating an obligation upon some other person. In this case it simply 
made Quaas liable on a check for an amount which he previously 
owed. 

My conclusion is that the petitioner should be discharged. 



BANKSON V. ILLINOIS CENT. R. CO. 

(District Court, N. D. lowa, E. D. April 30, 1912.) 

1. Pleading (§ 64*) — Pétition— Sepabate Causes of Action. 

A pétition whicli attempts to allège two causes of action for wrongfnl 
death against a railroad company, one based on fédéral Employer's Liabil- 
ity Act April 22, 1908, e. 149, § 1, 35 Stat. 65 (D. S. Comp. St. Supp. 1911, 
p. 1322), and the other for common-law négligence, under Code lowa 
1897, § 2071, must allège the same in separate counts (sections 3545, 3559). 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 134-137 ; Dec. 
Dig. § 64.*] 

2. Pleading (| 53*) — Joindeb of Causes of Action— Iowa Statute. 

TJnder Code lowa 1897, § 3545, which provides that "causes of action 
of whatever kind, where each may be prosecuted by the same klnd of pro- 
ceedings, if held by the same party and against the same party, in the 
same right, and if action on ail may be trled in that county, may be 
joined in the same pétition," a pétition by the légal représentative of a 
decedMit against a railroad company to recover for his wrongful death 
may déclare in separate counts on a cause of action based on the féd- 
éral Employer's Liability Act April 22, 1908, e. 149, § 1, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), and also on one based on common-law 
négligence under a state statute, and may recover under whichever stat- 
ute appears from the évidence to be applicable. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 114^117; Dec. 
Dig. i 53.*] 

At LaW. Action by Sophia K. Bankson, administratrix of the es- 
tate of David E. Bankson, deceased, against the Illinois Central Rail- 
road Company. On motion to requîre plaintifif to separate pétition 
into counts and to elect between them. First part sustained, and sec- 
ond overruled. 

J.T.Sullivan, for plaintiff. 

Helselï & Helsell and T. J. Fitzpatrick, for défendant. 

REED, District Judge. The défendant on the first day of the prés- 
ent term: of court, filed a motion askirig (1) that plaintiff be required 
to divide. and separate the causes of action alleged in a single count of 
the pétition, and set forth the same in separate counts thereof ; (2) 
that the plaintiff be required to elect upon which of the causes of ac- 
tion allege.d in the pétition, she will rely for recovery against the dé- 
fendant. This motion is based upon the groundthat tWQ distinci; and 

•^or »tb«r cases ^eeeatDe topic & S imMBSB Is Dec &Am. Digs. ISOTto date, ^HHp'V ftiSixèt.' 
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separate causes bf action against the défendant are alleged in a single 
count of the pétition. The motion might well be denied, because prior 
to filing thesame, the défendant answered the pétition. See Code of 
lowa 1897, § 3551. 

[1] The pétition, however, is such that the motion to separate and 
divide the causes of action therein alleged shoiild be sustained ; and 
the court may upon its own motion require this to be donc. Code, 
§ 3617. The pétition in a single count allèges: 

"Tbat the plaintitt is the adminlstratrlx of the estate of one David E. 
Bankson, deceased, and that at the time of his death he was In the employ 
of the défendant railroad company as a eônduetor of one of its trains running 
from Freeport, in the state of Illinois, to Waterloo, in the state of lowa, and 
was engaged as such conductor in Interstate commerce, and that the défend- 
ant was also so engaged; that through the négligence of the défendant and 
certain of its employés said deceased was while so engaged in such Inter- 
state commerce so injured in the state of Illinois by reason of such négligence 
that he died shortly thereafter in sald state, to wit, on Jul'y 8, 1910." 

The pétition contains an allégation: 

"That this action is brought by the plainfIfC as adminlstratrlx of the estate 
of sald deceased, for the bénefit of hIs wldow and uiinor chlld, under the pro- 
vlsioiis of the lowa statute, and the fédéral statute." 

If the deceased was injured in the state of Illinois, as the pétition 
allèges, it is not apparent from the facts alleged what right of recov- 
ery the plaintiff would hâve under the lowa statute. 

The facts, somewhat loosely alleged, are of such character that 
the deceased may hâve lost his lif e while he was engaged as an em- 
ployé of the défendant in Interstate commerce between the states of 
Illinois and lowa; or, if not so engaged, that he might be entitled to 
recover against the défendant under the gênerai law of négligence, 
operatîve, both in the states of Illinois and lowa. Two causes of ac- 
tion are therefore attempted to be alleged in the pétition ; and under 
such circumstances it is the duty of the plaintiff to distinctly allège 
in separate counts of the pétition the facts upon which she relies as 
constituting thèse différent causes of action, and she is not permitted 
to allège them in a single count thereof . Code of lowa (1897) §§ 
3545-3559. 

If the deceased was injured through the neglect of the défendant 
railroad coinpany, or some of its employés, while he was engaged in 
operating a train carrying interstate commerce between the states of 
lowa and Illinois, then the plaintiff would be entitled to recover of 
the défendant only under the Employer's Liability Act of Congress 
for the benefît of the surviving widow and children of the de- 
ceased, if any, or, if none, then for some other dépendent relative, 
for that act supersedes ail state laws upon the subject. Mondou 
V. Railroad Co., 223 U. S. 1, 32 Sup. Ct. 169, 56 h. Ed. — . 
It is not distinctly alleged in the pétition that the deceased 
left surviving him a widow or minor children, or other dépend- 
ent relatives ; and, in the absence of any such relatives, the ac- 
tion couldinôt be maintained ty the plaintiff under the Employer's 
Liability Àctof Congress. If the deceased received his injuries 
through the neglect of the défendant railroad company or some of its 
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servants or employés while he was not engaged in interstate com- 
merce, then the plaintiff's right of recovery for such injury, if at ail, 
would be under the state law and for the benefit of his estate, because 
in that event the Employer's Liability Act of Congress would not 
affect the state law upon the subject. The motion to require the 
plaintiff to separate and divide the causes of action alleged in the 
single count of her pétition into separate and distinct counts is there- 
fore sustained, and the plaintiff will be required to amend her péti- 
tion, and so state the facts constituting sucih causes of action in sep- 
arate counts of the pétition within five days. 

[2] The defendant's motion to require the plaintiff to elect upon 
which cause of action she will rely for recovery against the défend- 
ant is denied. Section 3545 of the lowa Code (1897) provides: 

"Causes of action of whatever kind, where each may be prosecuted by the 
same kind of proceedlngs, if held by the same party, and against the saine 
party, in the same right, and if action on ail may be brought and tried in 
that couuty, may be joined in the same pétition : but the court may direct 
ail or any portion of the issues joined to be tried separately, and may déter- 
mine the order thereof." 

This authorizes the plaintiff to state in her pétition as many causes 
of action as she may hâve against the railroad company ; but she must 
do so in separate counts of the pétition ; and where the same acts of 
négligence would entitle her to recover, either under the Employers' 
Liability Act of Congress, or under the gênerai law of négligence, she 
can, of course, hâve but one recovery; and being thus authorized to 
unité in a single pétition, in différent counts thereof, as many causes 
of action as she tpay hâve, she cannot rightly be required upon filing 
her pétition to elect upon which of said causés of action she will 
rely for recovery. It may be that at the time of filing her pétition 
she knows the acts of négligence upon which she relies for recovery ; 
but whether they authorize a recovery under the Employer's Liability 
Act of Congress, or the gênerai law of négligence, she may not then 
be able to détermine ; and the facts may be of such a character that 
they would hâve to be submitted to the jury to détermine whether 
the injury to the deceased occurred while he was engaged in interstate 
commerce, or while he was not so engaged. It may be that at the 
close of the testimony it will clearly appear that he was or was not 
engaged in interstate commerce, and that the court may then dé- 
termine the question as one of law, or they may be such as to require 
the submission of the question to the jury to détermine that question. 

If the défendant through its own neglect or some of its employés 
bas inflicted an injury upon the deceased which caused his death, and 
it is legally liable therefor, whether that injury was inflicted while 
the décèdent was engaged in interstate commerce, or while he was 
not so engaged, the défendant should respond therefor ; but, of course, 
it can be required to respond but once, and whether or not the re- 
covery shall be under the Employer's Liability Act o£ Congress for 
the benefit of the dépendent relatives of the deceased, if there are any, 
or shall be for the benefit of his estate, the défendant is not particu- 
larly interested, except as this may bear on the amount of the re- 
covery. Ail that it is interested in is that it shall not be required 
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to respond in damages if it is not liable theref or ; or, if liable, that it 
shàU be required to respond but once for the same acts of négligence. 

No reason is perceived why, if the plaintiff at the tinte df com- 
mencing the action is ùncertain as tô whether under the facts she 
is entitled to recover under the Employer's Liability Act of Con- 
gress, or the gênerai law of négligence in force in the states of lowa 
or Illinois, she may not state in différent counts of her pétition 
the acts of négligence she relies upon, and recover either under 
the act of Congress or the gênerai law of négligence as the facts 
when deVeloped may show; and it sèems entirely clear that under 
the lowa practice act she cannot, upon filing her pétition, be re- 
quired to then elect upon which of said causes of action she will rely 
for recovery. Code, § 3545; Watters v. City of Waterloo, 126 lowa, 
199-201, 101 N. W. 871. This cause was originally brought in the 
stâte court, and removed hereto by the défendant upon the ground of 
diverse çitizenship. The right pf removal is not challenged by the 
plaintiff, but she acquiesces therein. No question, therefore, of the 
right of iremoval under the amendment to the Employer's Liability 
Act of Congress of April 5, 1910 (Act April 5, 1910, c. 143, 36 Stat. 
291 [U. S. Comp. St. Supp. 1911, p. 1324]), is considered or dle- 
termined. , 

The I motion to require the plaintiff to elect upon which cause of 
action.she will rely for repovery is overrùled. 



In re LIGHTHOUSB AT HELD OATH; 
(District Court, S- D. New ïb'rk. May T. 1912,) 

EjMiiïEiïi' Bqmain (§ 197*)rTTiPBO0EBBiNGs—DisMissAi:.— Vacation oï" Ojipee. 

A co,urt iilay properly rln.tlie. exercise of Jts discrétion v^cateàn order 
inade, in,à pto'ceedliiè pf the United Stàtés to côndemn land bëlow hlgh- 
wàtei^ rliàrk as a site for a Ughthoùse, and permit It to dlsmiss, wbeire 
;th6'law:»fflcerb:0f the gQvemiuent hâve concluded that It ha» thei right 
to use, ijlJtçi land for the purppse without malsing oompensatioi^,; and dé- 
sire to ay^ld thei effect of, the order as a précèdent. , 

[Éd.- Tïpte.— For other ca^es, see Bminent Domain, Cent. Dig. § 527; 

;Dec.-Dié.'i'i97.*i ■ '.;',. '^" ' ' ' '' ■ .'''■''',.' 

Broceedings by the Utiited. States tQftîOttdemn a.site for a lighthouse 
at Negro PoJRt, Ward's .ïslftod, at Hell i Gâte, East River, Qn injotio» 
bythe. United States: toivacate an ordet and to discontinue the pro- 
ceedingSi; Mïîtion granted. 

IsfaaC'H.'LeVy.Asst. U.S. Atty., for the motion.' /■- ' 

■Geoir^ W. Ellis, opposed. ■;■ * - -''.;■;:- 

M AYER, District Judge. j Upom thé motion on behalf of the gov- 
emmentioriari order discontinuing theàbove proceeding; and; forsuch 
otherandfurther relief as to the court might seem proper, the assist- 
ant to thés United -States dtiotney stàted ;that he desired under i the 
"othenandfùrtKerrelief'' daiuse of the knotion also to move tb vacaté 
the ordçrJheretofore made. i: s-i^ ;;, ^ ; ^h ;;'■' ; 

•Forotiié^ cÂsès kéè saïa« topic & S NUMBliB. In jf^éci £ Am. Diga. 1907 to date, &:Rep'i'ïiidëzé& 

■' ^F^i,' 1 '■■■■:■'. .r-.n ':■.■'■ ■ ■ ■• i - . m ■ : '■ ■ ■ ■■; ■ ■ •; 1 : ' ■ -y v. 
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Under, as they claim, a misapprehension of the rights of the United 
States, the appropriate officiais of the government took proceedings 
to condemn a certain site for a lighthouse at Negro Point, Ward's 
Island. Thèse proceedings were brought in 1911 to acquire by con- 
demnation (a) the entire land above high water, the title to which was 
in the city of New York, and (b) also the land below high-water 
mark. As the city of New York and the state of New York had al- 
ready conveyed their rights in ail the land, notice of the application 
was not served upon them, but only upon the Lawrence Ward's Island 
Realty Company, which claimed to own the land below high-water 
mark. An order was made on September 13, 1911, appointing three 
•commissioners of appraisal, and decreeing that the United States are 
entitled to take the property described in the pétition for public uses 
"upon making compensation therefor." The commissioners hâve 
never met for the reason that the government concluded that it had 
the right to take the land below high-water mark for the purpose 
■of navigation without making compensation. 

The précise point has never been adjudicated by the Suprême 
Court, but, as urged by counsel for the government, it may be re- 
garded as fairly debatable, and, such being the case, it was, in ef- 
fect, decided by the department of justice that the légal représenta- 
tives of the United States had no right to preclude a possible 
settlement of this question in favor of the United States. It is for 
this reason that the motion was made to discontinue, and, as stated 
on argument, to vacate the order and judgment appointing the 
commissioners. Of course, the government is not obligated to con- 
tinue this proceeding, and the Realty Company insists that both as 
matter of right and of fair considération the government should not 
be permitted to avoid the effect of the ordier and judgment made 
as above stated. On the other hand, the government fears that 
in any other proceeding which may be brought to test the rights 
Tiere involved this order and judgment may prove an embarrass- 
ment, and by a claim that it is res adjudicata the real question may 
ht befogged and a décision on the merits possibly avoided. The 
motion, under well-settled authority, addresses itself to the discré- 
tion of the court. Very often the government takes a position 
through its officiais which thèse officiais would not take in private 
•litigation, but which it is their manifest duty to take in safeguard- 
ing the interests of the government. 

The United States cannot be prejudiced by mistake in law on the 
part of its officers, and, even in a case where money has been 
actually paid out under such conditions, the money may be recov- 
«rèd. A situation not infrequently occurs where the observation may 
well be applied: 

"TKe truth Is that In its dealinga wlth Indlviduals public policy demands 
ttiat tlie government should occupy an apparently favored position." United 
States V. Verdler, 164 U. S. at page 213, 17 Sup. Ct. 42, 41 L. Ed. 407. 

Such is the situation hère, although I am of opinion that the 
Realty Company is not put to any great hardship. It may well 
test its rights if an officer or contracter under the government at- 
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tempts to enter upon the property as was donc in Lewis Blue Point 
Ûyster C. Co. v. Briggs, 198 N. Y. 287, 91 N. Ë. 846, 34 L. R. 
A. (N. S,) 1084, 19 Ann. Cas. 694. The officers and attorney of the 
Realty Company hâve been helpful and courteous to the government 
officiais, but the labor and disbursements expended hâve been com- 
paratively slight. 

I think, under ail the circumstances, it is both proper and fair 
that the government should be relieved from the order and judgment» 
and there^pre the motipn to vacate is granted. 



TAI/E & TOWNE MFG. CO. v. RESTETN et aL t 

(District Court, B. D. Pennsylvanla. May 2, 1912.) 

No. 409. 

Tbade-Mauks and Tbade-Names (§ 11*) — Namb of Patented Aeticlb— Ef« 
FECT OF Expiration of Patent. 

On the expiration of à patent, any one bas the rlght to make and seli 
the patented article, and to use in connection therewith an arbitrary 
name by whlch it was known to the public, provlded he takes proper care 
to prevent hls own goods. from being confused with those of the original 
manufacturer, and it is suflacient to somewhat change the name and add 
his own name and place of manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. S 15 ; Dec. Dig. S 11.*] 

In Equity. Suit by the Yale & Towne Manufacturing Company 
against Clément Restein and others. On final hearing. Decree for 
défendants. 

Stevens Heckscher and Archibald Cox, for complainant. 

A. B. Stoughton and William Gorman, for défendant Ford. 

JOHN B. McPHERSON, District Judge. I cannot distinguish 
this case from Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, 41 L. Ed. 118, and similar decisons. The "Triplex" 
block was patented in 1889, but, as the patent has now expired, the 
défendant had a lawful right to make the article. Moreover, as the 
Word "Triplex" is not a descriptive, but an arbitrary, word, and is 
undoubtedly associated in the public mind with the patented article, 
the défendant had the right to use the word on the expiration of the 
patent, provided he took the proper care to prevent his own goods 
from being confused with the goods of the original manufacturer. 
This he has taken. He uses the word "Tribloc" instead of "Triplex," 
and (what is probably more important) he adds his own name as the 
name of the maker, and also the place of manufacture. 

On the authority of the cases referred to, the bill must be dis- 
missed, with côsts. 

•For otbsr casea ge* same toplc A i itomsbb la Dec. A Am. Slgs. 1907 to date, ft Rep'r Indexe* 

t Afflrmed ou appeal 203 Fed. m, 122 C.C.A. 12. 
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PIGG et al. v. CASPER 00., Inc. 

^Circuit Court of Appeals, Fourth Circuit. May 11, 1912.) 

No. 1,076. 

1. Fraudulbnt Conveyances (§ 172*) — Rights of Parties — Relief in 

Equity. 

Equity will iiot, at the suit of a grantor, set aslde a deed executed 
by hiui with inteut to defraud his creditors. 

[Ed. Note. — For otlier cases, see Fraudulent Conveyances, Cent. Dig. §§ 
523-529, 542; Dec. Dig. § 172.»] 

2. FSAUDULENT CONVEYANCES (§ 193*) ReMEDT IN EQUITY — PUBCHASEBS 

FBOM GBANTEE. 

Wbere a corporation conveyed its property with intent to defraud Its 
creditors, and subsequently Its stock passed to third persons with knowl- 
edge of the conveyance, and wlio assumed ol)ligations growing eut of the 
conveyance, equity would not set aside the conveyance. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
605-607 ; Dec. Dig. | 193.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia, at Abingdon. 

Suit by the Casper Company, Incorporated, against T. N. Angle 
and others. From a decree for complainant, défendant J. H. Pigg, 
trustée, and another, appeal. Reversed. 

This is a suit in equity instituted on the 22d day of February, 1909, in the 
Circuit Court of the United States for the Western District of Virginia. 
The plaintlff allèges in its bill: That it acquired title to a certain tract of 
land on the 21st day of May, 1906, a copy of which is flled as Bxhibit 1, and 
that on the Ist day of June, 1906, it acquired another parcel of real estate 
from Patrick H. Thrash, shown by his deed of the same date, a copy of 
which was flled with the bill as Exhibit 2. Upon thèse properties the com- 
plainant erected a distillery plant, rectifying plant, warehouses, résidences, 
etc., of great value. That on the 12th day of February, 1908, the then 
président and secretary of the sald Casper Company, Inc., undertook to 
convey and did exécute a deed purporting to convey ail of said real estate, 
with a very small exception shown in the deed, to one T. M. Angle, a citizen 
of the State of North Carolina, the considération of sald deed being fl5,- 
000. It is further alleged that said considération was never paid to the 
complainant, nor was any other sum ever paid as a considération for said 
deed but that the same was wholly flctitious ; that the sale was néver au- 
thorized by the directors or the stockholders of the complainant company. It 
Is further alleged that the deed was unauthorized and wholly without con- 
sidération and executed in fraud of the rights of stockholders and creditors 
of the Company, and that the deed constitutes a cloud upon the title to the 
property embraced therein ; that on the 2eth day of February, 1908, the said 
T. M. Angle, with fuU knowledge that he had no right or title to the prop- 
erty in controversy, other than a constructive trustée for the complainant, 
undertook to exécute and did exécute a deed of trust upon the property to 
J. H. Pigg, as trustée for the benefit of his wlfe, Rada Pigg, to secure to 
her a note of $30,000, the greater part, if not ail, of which is flctitious, not 
representing any real considération or money due Rada Pigg, and that, eveu 
if it did, the deed of trust was In no wise for the benefit of the complain- 
ant Company, etc. ; that T. M. Angle in aceepting the flrst-named deed of 
bargain and sale became a constructive trustée, and as such was bound to 
hold the légal title for the benefit of complainants, and that his attempt to 
mortgage this prope|ty for his benefit was in fraud of the stockholders and 

*Por otber cases see same tipic &. % numbbb in Bec. & Am. Digs. 190T to date, & Rep'r InSesea 
196 F.— 12 
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ereditors; that, unless the trustée Is enjoined, he wlll on the 27tb day of 
February, 1909, proceed to advertise the property (or sale to satisfy the 
alleged deed of trust. It Is further alleged that the complainant is a cor- 
poration, organlzed and doiug business in the Western District of Virginia, 
at Roanoke, Va., and that T. M. Angle is a citizen of North Carolina, that 
.T. H. Plgg and Rada Plgg are eitizens of the state of Texas, residing at El 
Paso, and that the real estate involved Is sltuate at Roanoke, Va. 

The défendant T. M. Angle flled a plea In whlch it was averred (a) that 
sald Angle was a citizen ôf the state of Virginia, and therelore the court 
was wlthout jurlsdlction ; (b) that the deed of February 12, 1908, executed 
by the Casper Company to him, was executed for a valuable considération, 
and that the exécution of the deed was duly authorized by the dlrectors and 
stockholders of the sald Casper Company, and that the deed of trust from 
respondent to .T. H. Plgg to seeure Rada Plgg was not fraudulent and the 
debt thereln secured was not flctitious as alleged in the blU. 

The défendant J. H. Plgg flled two pleas to the jurlsdlction of the court — 
onè, thatC. F. Hagan was an indispensable party and had not been made 
such byiithe blll, and the second asserting that he, Plgg, was a citizen ot 
Virginia, and not of Texas. • 

On July 14, 1909, the complainant filed an amendment to Its blll making 
C. F. Hagan a party to the suit. On October 15, 1909, a demurrer was filed 
by T'. M. Angle. The varions pleas and the demurrer were overruled. The 
défendants then answered on the merits, denying, among other thlngs, that 
the deed was unauthorlzed, and alleging: That the deed of trust to Mrs. 
Plgg was fraudulent, and that the suit was to seeure a valld debt due from 
respondent to Mrs. Rada Plgg, and, that whlle the transactions by whlch a 
portion of the real estate of the Casper Company was conveyed to T. M. 
Angle did iiot take the form of any formai recorded action, it.was known 
and authorized by the boa:f d of directors, and was consented and agreed to by 
ail the then stockholders of the company, who never bave complained and do 
not now complata oî the transaction. That the conveyance of the real es- 
tate wfis. not intended to Invest hlm wlth absolute tltle to the same, but 
meirel}^ to enable hlm to aoqulre and seeure the loan, and It was fuUy under- 
stood and agreed that T. M. Angle held the légal tltle to sald land for the 
use and beneflt of the sald Casper Company. In order to save the Casper 
Company harmless, the respondent expected to repay the money secured by 
sald deed of trust when due, but before the same became due, in May, 1908, 
Angle, acting for the owners of the stock of the Casper Company, sold 60 
per cent, of the same to C. F. Hagan, T. J. Kain, and Ot. H. Simpson, who 
as a "part of the considération of thelr purchase expressly agreed and 
bound tbemselves to pay the amount secured by sald deed of trust when 
the same should fall due. * * * " That it was expressly understood and 
agreed that Hagan should t£(.ke tltle to the same subject to the deed of trust, 
and to be conveyed to the company when he and bis associâtes should pay 
the liens iissumed by them hereon, , includlng the Plgg lien. That Hagan, 
Kaln, and Simpson upon their purchase aforesaid "were placed In full con- 
troliOf the property, real a^id .personal, pf the Casper Company. That they 
hâve falled and refused to pay anythlng on thelr purchase except the sum 
of about ,$3,00p, and, after remalnlng in possession and control of ail the 
assets and property of the Casper Company ■ until February, 1908, they 
brought suit to rescind the cqntract with respondent, and, in order to assist 
them in thelr unjust and inéquitable claim, in^tituted and are attemptlng 
to prosecute thls suit In tha name of the Casper Company, whlch they are en- 
abled to do by reason of cpntrol obtalned over the affairs of the corpora- 
tion as hplders of a majority o( the stock." 

On July 4, 1910, a decree was entered settlng aslde and canceling the deed 
of conveyance to T. M. Angle, dated February 12, 1908, and the deed of trust 
from Angle ^or the beneflt of Rada Plgg, dated February 26, 1908, and mak- 
ing perpétuai a restraining order theretofore Issued by whleh J. H. Pigg, 
trustée, and Radà Plgg wer^ perpetually enjoined from selllng under, or oth- 
erwlse enfprcing the deed pf trust in question. On September 10, 1910, pé- 
tition for a rehearlng was flled, and the same was grat^ed. On the lOth day 
of August, 1911, the court'again entered its final deiîee, settlng aside the 
deeds in question; and it is "from that decree that thls appeal was taken. 
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E. W. Saunders, of Rocky Mount, Va., and R. I. Overbey, of Chat- 
ham, Va., for appellants. 
J. S. Ashworth, of Bristol, Tenn., for appellee. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSÉ, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are a number of assignments of error, some of which relate 
to the question of jurisdiction and others to the failure of the court 
below to grant the motion to dismiss complainant's bill and dissolve 
the injunction theretofore granted. We are of the opinion that the 
assignments of error which relate to the question of jurisdiction are 
without merit. 

[1,2] The sixth assignment of error is in the folio wing language: 

"That the sald court erred in holding that the complalnants were entitled 
to the relief prayed for in the bill, In entertalning the same, in enjoining J. 
H. Pigg, trustée, from selling under the deed of trust from T. M. Angle, and 
in vacating and setting aside the deed from the Casper Company, Inc., to T. 
M. Angle and of T. M. Angle to J. H. Pigg, trustée for Rada Pigg." 

This assignment raises the question as to whether the complainant 
in this action, under the circumstances, is entitled to the relief which 
it seeks, and this also involves the further question as to whether the 
complainant is entitled in a court of equity to hâve a deed vacated 
upon the ground of fraud in which it participated, as appears from 
the allégations of the bill. Relief in a suit of this character will not 
be granted where it appears (as it does in this instance) that the com- 
plainant was an active participant in the fraudulent conduct upon 
which it bases its suit. The bill filed herein seeks to set aside a certain 
conveyance of real estate alleged to hâve been made by the Casper 
Company without valid considération and with intent to defraud its 
creditors or a créditer, to wit, the United States government ; and, 
while it is sought to candel a deed made to the défendants upon the 
ground that it was made with the intent to defraud the govern- 
ment. yef the government is not a party to this suit. 

As we hâve stated, the bill was filed by the corporation itself. Or- 
dinarily a fraudulent grantor cannot maintain a bill to set aside his 
owii fi-àudiilérit act. However, it is insisted by counsel for complain- 
ant that ;this bill can be maintained because since the conveyance was 
made tlie stock of the company has passed into other hands than 
those which held the stock at the time the conveyance was made. 
This position is untenable, in that the présent stockholders became 
such with îull knowledge that the conveyance had been made. It 
appears, anjong other things, that as a part of the purchase price they 
agreedto pay for the stock they assumed certain obligations grow- 
ing out of the conveyance which they now seek to set aside. That 
stockholders can sometimes file a bill of complaint to set aside a con- 
veyance df prôperty owned by a corporation in fraud of its creditors 
ahd'iti fràùd of the rights of minority stockholders ihay be true. 

However, in the case of Hawes v. Oakland, 104 U. S. 451, 26 L. 
Ed. 827, t,he fifth syllabus is in the foUowing language: 
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"It mnst also be madé to appear that the complainant made an earnest ef- 
fort to obtaln redress at the hands of the directors and shareholders of tbe 
corporation, and that the ownershlp of the stock was vested in him at the 
time of the transactions of whlch he complains, or was thereafter transferred 
to him by opération of law." 

It appears that the présent stockholders of the Casper Company 
who are now using the corporate name to set aside the conveyance 
in question became stockholders since the exécution of the deed which 
they now ask to vacate, and that they did not acquire the right which 
they now seek to assert by opération of law. 

We are of opinion that the bill cannot be maintained and that the 
same should be dismissed, without préjudice to the rights of any 
creditors of the corporation, prior or subséquent, to attack the con- 
veyance as in fraud of their rights and without préjudice to any 
right of the présent stockholders of the company either at law or in 
equity to seek redress for any fraud or deceit which may hâve been 
practiced upon them by the vendors of the stock. 

For the reasons stated, the decree of the lower court is reversed. 

Reversed, 



IIART V. NORÏHEEN PAC. RY. CO. t 
(Circuit Court of Appeals, Eighth Circuit March 30, 1912.) 
No. 3,680. 

1. Tbial (§ 139*)— Questions of Law ok Fact— Direction or Veedict. 

If there Is any substantlal évidence of,a contradictory character on 
any décisive or material Issue in the case, the weight and probative force 
of that évidence is for the Jury, but If there is no substantlal confllct In 
the proof, nor In the falr and reasonable inferences deducibie therefrom, 
or the évidence clearly preponderates in favor of one party, then a ques- 
tion of law is raised for the court. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. i| 332, 333, 338-341, 
865; Dec. Dig. 1139.*] 

2. Railboads (§ 283*) — Pebsons on Track— Cabe Requiebd— "Négligence." 

A rallroad track in active ase is per se a warning of danger, adinonish- 
Ing every one that a train is liable to pass over It at any tùne, and no 
one, whether passenger, Ucensee, or trespasser, can approach such a traclc 
so near aa to be hit by a passlng train without flrst both lool\ing and 
listening to ascertain whether a train is approachlng which mlght Injure 
him, nor can he fréquent or walk over a prlvate ràîlroad yard covered 
by milny tracks, employed constantly for through travel, swltching, etc., 
without looklng and listening and.exerclsing the utmost degree of vlglr 
lance ; the tçrm "négligence" under such circumstances meanlng the want 
of such care as ordinàrlly prudent persoùs usually exercise under slmilar 
circumstances. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 283.* 
For other définitions, see Words and Phrases, Vol. 5, pp. 4743-4763; 
vol. 8, pp. 7729-7731.] 

S. Négligence (J 82*) — Contbibctobt Négligence. 

One whose Injury of death is occasioned by négligence ofhis own 
which In any degree proxlmately contrlbutes thereto cannot recover in the 
national courts from another whose négligence also contrlbuted to such 
death or may hâve been the prtmary cause thereof, since one cannot un- 

*7or otbtr eues u« lam* toplo & i nvmbbb in Qeo. & Am. Dlgs. 1907 to dat*. * Rep'r Indexes 
t Rehearinc denied July 1, 1912. 
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reasonably expose himself to danger, Insplred by expectation of rémunéra- 
tion for a conséquent injury from any one who may hâve contrlbuted to 
that injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 112-114 ; Dec. 
Dig. § 82.*] 

4. Raileoads (§ 38.3*) — Peksons on Tback— Deatii. 

Décèdent, a drover, havlng reached a junction point at niglit, and de- 
siring to go to tbe stockyard ofliee sonie distance west of the passenger 
dépôt, started to walli toward the west in the spiice between the main line 
track and a switch track adjoining. There was a row of freight cars on 
the switch track, so that, in case a train passed on the main track, there 
was only about two feet between the end of the pilot beam as the engine 
passed and the side of the freight cars. Décèdent had been warned that 
a passenger train was due to pass at any tinie, and, notwithstanding there 
were 50 feet of open space in plain view before him on the opposite side 
of the main line over which he could hâve walked in safety, he continued 
to walk along the space with his back to the approaching train, paying 
no heed to it. When the engine was about to strike him, he seemed un- 
eonscious of its approach, because, while his companlons crowded to the 
side of the freight cars to allow the engine to pass, he took no précau- 
tions, and, on a startling outcry of warning by others, he had tinie only 
to glance in the direction of safety before he was struck and klUed. 
Held, that he was négligent as a matter of law. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1305-1310; 
Dec. Dig. § 383.*] 

5. Raileoads (§ 401*) — Pebsons on Track— Death—Discovered Péril— 

Pleading. 

Where, In an action for death of a pedestrlan while walking along a 
railroad track, the complaint charged that défendant was négligent, in 
that it operated the train by which décèdent was struck at a high rate 
of speed and failed to give any signal of its approach, charging that the 
accident was caused "solely" by reasou of such acts of alleged négligence 
and "not otherwlse," and there was no other allégation raising the issue 
of discovered péril, and no attempt was made to raise such issue by 
amendment, plaintiffi could not successfuUy claim that the court erred in 
falling to submit such Issue to the jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1382-1390 ; Dec. 
Dig. § 401.*] 

6. NEGLIGENCE (g 83*) — CONTRIBUTOBT NEGLIGENCE— DiSCOVERED PERIL. 

Liability of a railroad company for death of a pedestrlan walking along 
the track, notwithstanding the decedent's contributory négligence, does 
not arlse uuder the doctrine of discovered péril, unless defendant's serv- 
ants actually knew of decedent's péril, and thereafter failed to exercise 
ordinary care to avoid injuriug him. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 115 ; Dec. Dig. 
î 83.*] 

7. Railkoads (§ 400*) — Persons On or Near Track— Death— Discovebbd 

Péril — Question for Jury. 

In an action for death of a pedestrlan while walking along a railroad 
track by being struck by a train approaching him from the rear, évidence 
hel4 insuflacient to justlfy the submission of the issue of discovered péril 
to the jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1365-1381; 
Dec. Dig. § 400.*] 

8. Appeal and Error (§ 1056*) — Evidence— Préjudice. 

Where décèdent, who was kllled in defendant's railroad yard by being 
struck by a train approaching him from the rear while he was walking 
along a railroad track, was négligent as a matter of law and therefore 
could not recover, he was not prejudieed by the exclusion of a rule of the 

*For other cases see same topic A S nuubeb in Cec. & Am. Digs. 1907 to date, te Rep'r Indexes 
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raUroafl company requirlng that ail trains must approacb and pass 
: tlurptigh tbe yards undepfull control. 

[Ed. Note.— For other cases, see Appeal and Brror, Cent. Dlg. {§ 4187- 
4193; Dec. Dlg. § 1056.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action by John L. Hart, as administrator of the estate of Chester 
B. Starr, deceased, against the Northern Pacific Railway Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Francis B. Hart (Thomas D. Schall, on the brief), for plaintiff in 
error. 

N. C. Young (Bail, Watson, Young & Lawrence, on the brief), for 
défendant in error. 

Before/SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. This suit was instituted by the plaintiff 
below to recover, on behalf of the next of kin and! heirs at law of 
Chestér B. Starr, damages suffered by them by the alleged négligence 
of the défendant in so operating one of its trains of cars as to cause 
his death. The âct of négligente complained of in the pétition was 
that the défendant caused one of its west-bound passenger trains to 
be propelfed over its main track in its yards in the city of Jamestown, 
N:. D,;. "at a high, unlawful, reckless, careless, and négligent and 
daiigeroùs rate of spcedi without any notice, signal, or warning tO' 
said' decëaSed," who was as alleged "lawf ully standing iti betwèen 
sai4h?ain track of said défendant and the said side traçk next 
north thereof," and thereiiy did "violently strike said deceased in 
thé back, ànd hurl him forcibly into the air, and cause said deceased 
to béthfdwri violently againët a box ciar standing on said side track." 
The. coraplaint further stated that, "solely on account, of the said 
unlawfuï, négligent, and careless running of said train at a high,. 
dangerau^, : careless, neglige;nt, and unlawful rate of speed) without. 
due regsurd to the safety of the said deceased, and on account of the 
négligence and carelessness of said défendant in failing tô give said 
deceased any warning, notice, or signal of the approach of said pas- 
senger train, andl through and by reason of no fault or négligence: on 
thei part; of said deceased, and not otherwise, said deceased was 
struck by said passenger train and hurled thereby as aforesaid," as 
a resuit of whieh he died. The answer denied the négligence as al-' 
leged, and affirmatively pleaded contributory négligence by thé de- 
cèâSëdi ' On thèse issues the cause was tried to a jtiry, and, àt the 
closfi, of ail, the évidence, the learned trial judge on motion of defend- 
ant's counsel instructed the jury to return a verdict for the défendant. 
Assigning: that action of the court as the main réversible error, the 
plaintiff brings this case hère for review. 

The facts of the case as diScloséd by thé record appear to be pi'àc- 
tîcall'j; iiiifcôntroVertedl. Th]çy ' are as follpvvs : PlaintifFs intestate on 
Jtiné.iSy/ 1.^^0,,,sh^pped twQ car Joads pï live stock frqtn Goodrich, 
N. b;,.to Chicago, hilled over defendant's branch line known as "Sike- 

'fpjr.crttiiBi; ça,si«Sj^e$: sE^m^ topic & § kumbbs lu pec. & Am. Digs. 1907 to date, & Rep'r Inde¥«» 
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ston Branch" from Goodrich to Jaraestown, and thence over its main 
line to point of destination. The freight train over the branch road 
arrived at Jamestown stockyards a little after 7 o'clock in the eve- 
ning, where it had to be brolten up, the stock watered, and the cars 
for Chicago placed in a through train going east over the main line. 

The stockyards extending westwardly from the Jamestown pas- 
senger dépôt, a distance of about two miles, had a business or yard 
office located on the main line about three-fourths of a mile west of 
the passenger dépôt. The main line, on which ail the traffic both 
freight and passenger was carried, ran through this yard east and 
vifest, and north of it and substantially parallel to it were 14 side 
tracks used for receiving and storing cars and making up freight 
trains; the fîrst of thèse, called track No. 1, was about nine feet away 
from and parallel to the north rail of the main line. South of the 
main line were 3 tracks, the first of which, leading to the roundhouse, 
was about 50 feet from and substantially parallel to the main line 
Connecting with it at a lead switch about 900 feet east of the yard 
office. South of track No. 1 were 2 other tracks. South of 
thèse was a public highway and south of it was a restaurant. The 
roundhouse was about 700 feet west or southwest of the yard office, 
and beyond it westwardly were the stockyards. Seventy feet east of 
the yard office on the main line was a water tank, 800 feet east of 
the water tank was the lead switch which took the engines off to 
the roundhouse, and 3,470 feet east of the water tank was the James- 
town passenger dépôt. 

Soon after the arrivai of the freight train from Goodrich at the 
stockyards, a west-bound passenger train. No. 5, arrived at the dépôt 
where it had to change engines before it proceeded westward through 
the yards. Its engine had been ctit ofï and sent to the roundhouse, 
and the passenger train was waiting for another engine to pull it 
out on its west-bound trip. A line of freight cars stood north of the 
water tank on track No. 1, to which Mr. Starr's cars, which were then 
at the stockyards, were soon to be coupled. In this condition of things 
Mr. Starr, who had just come into the yards with his two cars of 
stock, and his helper, a man by the name of Blazing, came to the 
yard office, and inquired whether they would bave time to get supper 
before their train would be made up and pull out easterwardly. They 
were informed they would hâve time, and were then told that the 
train their cars would be attached to was then being made up on 
track No. 1. A drover by the name of Dell, who had brought a car 
of live stock over the Sikeston Branch Road which was billed also 
for Chicago, having already had his supper, went down to the stock- 
yards to attend the watering of Mr. Starr's stock as well as his own, 
while Starr and his helper were getting their supper. Dell hàd also 
been informed of the location of the train which was to take out their 
stock and of the time of its departure. While he was attending to 
the stock at the yards, Starr and Blazing returned to the yard office. 
Blazing sat down on the platform, and Starr walked down the nar- 
row passageway between the main line and track No. 1, in an 'easter- 
ly direction, to a point near the water tank where the yardmâster was 
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at workj and sought to engage him in some conversation, when he was 
told by him that he could not talk there; that, if there was any fur- 
ther business he wanted to see him about, it would hâve to be donc 
at the office. The record discloses that one or two other men whose 
identity is not made known were walking about with Starr. At about 
this juncture Mr. Nelson, the conductor, who was to take out the 
stock train then being made up on track No. 1, passed along in a 
westward direction, checking up his cars, and Starr asked him how 
soon the stock train would move out, andl he answered, "As quick 
as we can get ready ;" and Nelson then told him, in substance, that he 
had better look out for No. 5 which was soon coming. The yard- 
master then started for the office, followed by Mr. Starr and the 
others. As they were walking westwardly toward the office in the 
narrow way between the main line and the freight cars standing on 
track No, 1, the passenger train No. 5, from Jamestown, came along 
running at a rate of speed estimated at about 25 miles per hour, and 
Starr was hit by the projecting end of the pilot-beam, and thrown 
against a freight car standing on track No. 1, and réceived injuries 
from which he subsequently died. The others who were with him 
got close up to one of the freight cars and escaped in jury, but ac- 
cording to ail the proof Starr walked along apparently paying no 
attention to what \vas behind him vmtil some shouting or signal star- 
tled him, when he suddenly threw up his face to the north, and was 
hit. The engineer of the passenger train testified that he saw Starr 
and three other men walking westwardly ahead of his train, between 
the main track and the first track on the north, for a distance of over 
one-quarter of a mile, but that he did not realize until he was within 
about 60 feet of Starr, that the latter was not cognizant of the ap- 
proach of the train and was not going to get out of the way of danger, 
and that he then by outcry and otherwise did ail in his power to avoid 
collision with him, but was unsuccessful in doing so. There was évi- 
dence tending to show that the engineer blew his whistle and sound- 
edl his bell as he approached the water tank, and there was évidence 
to the contrary. Mr. Dell, the drover who was accompanying Starr, 
testified that he was on his way eastwardly from the stockyards nearly 
opposite the roundhouse, a distance of some 300 or 400 feet west of 
the yard office, when train No. 5 approached and the accident oc- 
curred, and that his vision of the train was totally obscured by steam 
which enveloped the track. If there was any such enveloping steam, 
it could only hâve come from some one of the engines which were in 
the yard. Dell's testimony was uncertain from what engine this steam 
emanated, and there was much évidence that the blowing oflf of steam 
from an engine on a clear evening like that of June 18th could produce 
no such resuit as Dell testified to. AU the other witnesses in tlie case, 
consisting of four, who were produced by plaintiff, and five who were 
produced by défendant, unequivocally contradicted Dell's testimony 
on the subject, and unanimously affirmed that the view of the ap- 
proaching train was clear and unobstructed from the yard office east- 
wardly to the dépôt, on the evening in question, and there is no prê- 
teuse that the track was not straight ail the way from the yard office 
to the dépôt. 
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[1] The question is whether on this state of facts the Circuit Court 
erred in directing a verdict for the défendant. In answering this 
question, we shall recognize andi apply the proposition of law last 
affirmed by this court in the case of Fran china v. Chicago, BurHng- 

ton & Quincy R. R. Co., 195 Fed. 462, 115 C. C. A. , just de- 

cided, that, if there be any substantial évidence of a contradictory 
character on any décisive or material issue in the case, the weight 
and probative force of that évidence is for the jury, and not for the 
court, to consider and apply, and, on the contrary, if there be no 
substantial conflict in the proof or in the fair and reasonable infer- 
ences deducible from it, a question of law only is raised for the court, 
and that is, which party is entitled to a judgment thereon, and this 
the court alone must décide. 

There was much discussion at the bar and in the briefs of counsel 
pro and con on the question whether there was any légal obligation 
prirtiarily resting on the Railroad Company to give any signal of the 
passing of its trains through its own yards at Jamestown, and also 
whether any such signal was, in fact, given. This involved and re- 
ceived an able considération of the relationship of the deceased to 
the Railroad Company ; that is, whether he was a passenger, licensee 
or trespasser at the time and place when he received the fatal injury. 
But, in the view we take of the issue of contributory négligence pre- 
sented by the pleadings, it will be unnecessary and unprofitable to 
dévote time or attention to either of those questions. 

[2, 3] There are certain propositions of well-established law ap- 
plicable to the facts of this case which must be recognized and ap- 
plied. Among them are thèse: (a) That a railroad track in active 
use is per se a warning of danger and that any one is thereby ad- 
monished that a train is liable to pass over it any time. (b) That no 
one, whether passenger, licensee, or trespasser, can approach a rail- 
road track so near as to be hit by a passing train without first both 
looking and listening to ascertain whether a train is approaching 
which might injure him. And a fortiori (c) that no one, whether pas- 
senger, licensee, or trespasser, can fréquent or walk over a private rail- 
road yard covered by many tracks employed constantly for a variety of 
purposes like through travel, switching, breaking up and making up 
trains without scrupulously observing the précaution just alluded to, 
and otherwise exercising the utmost degree of vigilance in looking 
out for approaching engines and trains. Kansas City, Ft. S. & M. 
R. Co. V. Cook, 13 C. C. A. 364. 66 Fed. 115, 28 L. R. A. 181 ; Gar- 
lich V. Northern Pac. Ry. Co.. 67 C. C. A. 237, 131 Fed. 837; Chicago, 
R. I. & P. Ry. Co. V. Baldwin, 90 C. C. A. 630, 164 Fed. 826. Great 
is his péril, and proportionately great should be his effort to protect 
himself therefrom. Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 
21Sup. Ct. 275, 45 L. Ed. 361. The foregoing are not only in- 
junctions imposed by the law of the land, but tbey are so plainly the 
dictâtes of common prudence that no one attempts to gainsay them. 
Again, the law of the national courts and of the state courts when 
unafïected by local statutes is that one whose injury or death is oc- 
casioned by négligence of his own, which in any (kgree proximately 
contfibuted to it, cannot recover from another whose négligence also 
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con,trjibijted,to it or whose négligence may hâve been the primary cause 
o£ it. ,0n,e çaiinot unreasonably expose himself to danger, inspired by 
any expeçtatipn pi rémunération, for a conséquent injury, frorti any 
one who may also hâve contributed to that injury. Sound public 
policy forbids this. (d) l'Ile term "négligence" as involved in this 
case means the want of suphcare as ordinarily prudent persons usually 
exercise under similar circumstances. 

[4] Bearing thèse familial; principles in mind, we hâve to inquire 
whether there was any subst^ntial conflict in the évidence on the issue 
whether Mr, Starr exercised prdinary care for his. own safety, vvhich 
required considération bythe jury. In other v^fords, we must con- 
sider the cortçlusiveness of the évidence as to whether he, by liis 
own négligence, in any way directly contributed to his injury. He 
knew not only presumptivejy that a train might corne along at any 
time, but he and his companions knew as an actual fact that passenger 
train No. 5 from the Jameçtpwn deppt would be along soon. Of this 
he had been expressly warned. Possessed of this knowledge, while there 
were 50 feetof open space in plain view before him on the south of the 
mainJine over M'hich he could hâve walked back to the yard office in 
perfect safety, he chose the narrow space between the main line and 
the row of freight cars on track No. 1, which, according to the proof, 
would leave only about two feet between the end of the pilot beam 
as the engine passed and the south side of the cars. Not only so, but 
in spite of his warning he sauntered along towards the office with his 
back towards the approaching train, paying no heed to it whatever. 
Even when the engine was about to strike him, he seemed utterly un- 
conscipi.» of its approach, and, when his companions betook them- 
selves to the side of the freight cars to allow the engine to pass in 
safety, hetook no précaution of that kind, but, upon some startling 
outcry of warning by others, he had time to only glance in the di- 
rection of safety before he was hit. 

Sa mjich, for affirmative évidence of want of ordinary care. But 
there wfàs more than this.. The physical and uncontradicted facts are 
tothe-jsainç'efïect. , He eould not hâve looked or listened or otherwise 
niade any.use ofhis, sensés to discovec the approach of the train be-' 
hind hinii If he had done so at any time after the train started from 
the Jamestown depot,he could not hâve avoided seeing or hearing it. 
It i&,iiinconceivable that he could hâve paid any attention to it as it 
apprcïjiched'nearer and nearer to him. If he had done so, he must 
have)botb iseen and heard it. If, after seeing and hearing its close 
appr,oach, he made no effort to avoid being run over by it, he certainly 
was n()t in the exercise of ordinary care. But we are hère met with the 
content-ion tthat the steam which witness DeU testified about so obscured 
his viet? that, if he had looked, he could not hâve seen the approaching 
engine'. . Nine witnesses, including four : whose Credibility plaintiff 
vouçhed fôr,! by ealling them, and five others who were experienced 
ir; such matters. and who stood at thé time of the accident on the 
open platformof the yard office or just east of it, ail testified that 
there was uti cloudof steam or anything else which iriterîered with 
théir perfect vision eastwardly even so far back as the Jamestown 
dépôt. With this array of testimony directed to the very point and 
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place of inquiry, the testimony of Dell who stoodl at the time between 
300 and 400 feet west of the yard ofifice, to the effect that some cloud 
of steam obscured his vision eastwardly, is net necessarily inconsistent 
with that of the other witnesses. One, at least, of the engines about 
the yards was located in a southwesterly direction from the yard office, 
which, if Dell was correct in saying that the steam came from an en- 
gine blowing ofï, might hâve projected its steam across the Une of his 
vision west of the yard office; and this would not hâve been incbn- 
sistent with the testimony of the other nine witnesses that there was 
no impediment to vision between the yard office where they stood, east- 
wardly to the dépôt at Jamestown. Whether this be so or not we do 
not think Dell's évidence créâtes such a substantial conflict with that 
of the other nine witnesses as warranted a submission of the issue of 
contributory négligence to the jury. 

In Southern Pacific Co. v. Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 
L. Ed. 485, the Suprême Court, in passing upon a similar question to 
that now before us, said: 

"There can be no doubt where évidence Is conflicting that it is the province 
of the jury to détermine, from such évidence, the proof which eonstitutes 
négligence. There is aiso no doubt, where the facts are undisputed or 
clearly prépondérant, that the question of négligence is one of law." 

The Suprême Court had before that time in repeated cases held that 
the court might withdraw a case from the jury and direct a verdict 
for the plaintifï or the défendant where the évidence was undisputed, 
"or <^i such conclusive character that the court, in the exercise of a 
Sound judicial discrétion, would be compelled to set aside a verdict 
returned in opposition to it." 

In the early case of Improvement Co. v. Munson, 14 Wall, 442, 448, 
20 Iv. Ed. 867, that court distinctly disapproved of the "scintilla doc- 
trine," saying: 

"But the récent deeision.s of high authority hâve establlshed a more rea- 
sonable rule [than the scintilla rule] that in every case, before the évidence 
Is left to the jury, there is a preliminary question for the judge, not whether 
there is literally no évidence, but whether there is any upon which a jury 
can properly proceed to flnd a verdict for the party produclng it, upon whom 
the onus of proof is imposed." 

In Herbert v. Butler, 97 U. S. 319, 320, 24 L. Ed. 958, Delaware, 
«te, Co. V. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213, 
Elliott V. Chicago, Milwaukee & St. Paul Ry., 150 U. S. 245, 14 Sup. 
Ct. 85, 37 L. Ed. 1068, and Patton v. Texas & Pacific Ry. Co., 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, the court reaffirmed the 
doctrine of the Munson Case, but no criterion was suggested for de- 
term^ning what évidence was of such "conclusive character" as to 
warrant the summary action of the court in directing a verdict. In 
view of that fact the Pool Case becomes peculiarly instructive. 
It is there said: Where the facts are "undisputed or clearly pré- 
pondérant" the question of négligence becomes one of law. We 
hâve heretofore in the cases of Chicago & N. W. Ry. Co. v. Andrews, 

64 C. C. A. 399, 130 Fed. 65, Ratillo v. Allen-West Commission Co., 

65 C. C. A. 508, 131 Fed. 680, 686, followed the doctrine of the Pool 
Case, and held that under circumstances like those of the présent case 
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it \va§;the duty of the trial court to treat the question involved as one 
of làw ,^nd not of fact. See to the same effect the very récent case 
of Chicago Junction Ry. Co, v. King, 222 U. S. 222, 32 Sup. Ct. 79, 

56 L. Ed. , decided December 11, 1911, and also Mt. Adams, etc., 

Inclined Ry. Co. v. Lowery, 20 C. C. A. 596, 74 Fed. 463. 

Dell's testimony, therefore, to the effect that his vision 300 or 400 
feet west of the yard office when looking in the direction of the James- 
towfi dépôt was obscured by steam, constitutes no substantial contra- 
diction to the testimony of the nine other witnesses that their vision 
at or east of the yard office was not obscured at ail. 

Contention is made in considering the issue of contributory nég- 
ligence that Starr's conduct should be measured and adjudged by his 
environments, in the light of the confusion arising from his alleged 
beclouded vision, the escape of steam, and ail other facts and circum- 
stances surrounding him ; and our attention is called to the case of 
Kain v. Northern Central Railway, 128 U. S. 91, 9 Sup. Ct. 16, 32 
L. Edi. 339; Grand Trunk Ry. Co.v. Ives, 144 U. S. 408, 433, 12 
Sup. Ct. 679, 36 L. Ed. 485. The principle so invoked is undoubtedly 
Sound and the facts referred to hâve been taken into considération in 
reaching our conclusion on this issue. They disclose that Starr's en- 
vironment was not such as precluded the exercise of ordinary care 
by him, and that on the undisputed proof in the case he failed to ex- 
ercise it. 

[5] Argument is next made that there was sufficient évidence to go 
to the jury on the question whether, after the défendant discovered 
Starr's actual péril, it failed to exercise ordinary care to avoid running 
over him. This is an issue not made by the pleadings, or, so far as 
we can discover, ever called to the attention of the trial court. It 
présupposes or concèdes the existence of contributory négligence, and 
seeks to avoid its conséquence by subséquent occurrences. If it were 
true that Starr was in a state of actual péril, that the défendant had 
actual knowledge of that péril, and after that knowledge was acquired 
failed to exercise ordinary care to prevent injurying him, thèse facts 
might create a cause of action or might excuse the contributory nég- 
ligence which brought Starr into his position of péril. St. Louis & 
s'. F. R. Co. V. Whittle, 20 C. C. A. 196, 74 Fed. 296; Inland & Sea- 
board Coasting Co. v. Toison, 139 U. S. 551, 558, 11 Sup. Ct. 653, 
35 L. Ed. 270; Chunn v. City & Suburban Ry. Co., 207 U. S. 302, 28 
Sup. Ct. 63, 52 L. Ed. 219, and cases cited. 

On this subject we took occasion in the récent case of St. Louis & 
S. F. R. Co. v. Summers, 97 C. C. A. 328, 173 Fed. 358, to say : 

"The rule Is well settled that, notwithstandlng such contributory négli- 
gence of a traveler In crossing a rallroad track as precludes recovery for 
the prlmary négligence of the railroad çompany in opéra ting its train so as 
to bring ahout a collision wlth hinij yet another and différent cause of ac- 
tion arises in favor of the traveler if for any reason he Is exposed to emi- 
nent péril and danger, and the rallroad company, after actually discovering 
that condition, éould, by the exercise of ordinary care, hâve stopped Its train, 
or otherwlse hâve avoided Injurlng him, and failed to do so. [Cases clted.] 
But In the application of this rule care must be taken to avoid undermluing 
the rule of contributory négligence. Such négligence of the traveler in law 
fully exonérâtes the railroad company from the conséquences of its original 
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négligence, and some new and subséquent act of négligence must arise to 
create a cause of action ; and this new or seconda ry act must be establislied 
by proof, unaided by the former acts, wMch bave beeu excused by tbe trav- 
eler's contributory négligence." 

The différence between a cause of action for the primary négligence 
and one for the secondary négligence referred to in that case is strik- 
ing. In the first case, the défendant would be liable if by the exercise 
of reasonable care he ought to hâve known or anticipated plaintiff's 
danger and failed to exercise ordinary care to avoid injuring him, but 
such liability would be defeated if the plaintifï in any way directly con- 
tributed to his own in jury. 

[6] In the other case no liability would arise unless the défendant 
actually knew of plaintiff's péril, and thereafter failed to exercise or- 
dinary care to avoid injuring him; but in such case the défensive ef- 
fect of the original contributory négligence would be entirely elimi- 
nated. 

In the case now before us no suggestion is found in the pleading 
of any issue of this last-mentioned kind. The charge in the com- 
plaint already pointed out is that defendant's négligence consisted 
of the high rate of speed at which it operated its train and the failure 
to give any signal of its approach. According to the pleading, it was 
"solely" by reason of thèse two acts of alleged négligence, "and not 
otherwise," that the deceased was struck and killed. After defendant's 
answer was filed setting up Starr's contributory négligence as a dé- 
fense, no attempt was made by amendment of the complaint or other- 
wise to avoid its effect by pleading the facts now insisted upon as an 
exonération. 

Defendant's counsel contend that they should not now for the first 
time be called upon to meet this new issue. In this we think they are 
correct. The essential difïerence between the facts creating the cause 
of action now relied on and the facts declared on in the complaint de- 
manded that they should be stated either in separate suits or in sep- 
arate counts of the same suit. In this way only could the diefendant 
hâve been fairly advised of the charge it was to meet and enabled to 
prépare a défense to it. 

[7] In the présent case, however, there does not seem to hâve been 
sufïicient évidence of knowledge by the defendant's agents of Starr's 
actual péril or sufficient évidence that they failed to exercise ordinary 
care for his safety after such knowledge came to them, as would hâve, 
if the last-mentioned issue had been properly tendered, warranted a 
submission of it to the jury. 

The cases of Missouri Pac. R. Co. v. Moseley, 6 C. C. A. 641, 57 
Fed. 921, and Chicago & N. W. Ry. Co. v. Andrews, supra, présent 
in many respects substantial parallelisms to the facts of this case. 
They are referred to as persuasive, if not controlling, of the conclu- 
sion now reached. 

[8] There is an assignment of error predicated upon the exclusion 
by the Circuit Court of a certain rule of the défendant company to the 
efifect that ail trains must approach and pass through the yards under 
full control. In the view we hâve taken of this case, if the exclusion 
of that rule was error (which we do not décide), it was error without 
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prejydice. The contributory négligence of plaintiff's intestate was fatal 
to plaintiff's right of recovefy, ho wever négligent the défendant may 
hâve been. 
Finding no error in the trial below, the judgment is affirmed. 



'AMERICAN FIDEIilTY CO. v. VELIB. t 
(Circuit Court of Appeals, Bighth Circuit. April 22, 1912.) 
No. 3,651. 

1. PbiNCIPAL and StJEETT (| 117*) — CONTBACTOB's BOND — ÇONSTBUCTION — 

Rbmedy for Bbeacii. 

A building eontraetor's bond obligated the owner to requiré recelpted 
billB before paying the stlpulated Installments of the eontract price, and 
that on the Contractor's f ailure to do so the owner should immedlately 
. notify the surety and "on demand pay to the [surety] coflipany ail moneys 
which would hâve been due and payable to the principal had the princi- 
pal produced such recelpted bllls." Held, that the parties having stlpulat- 
ed for a certain conséquence in case of the princlpal's failure to furnish 
recelpted bllls whlch did not include the invalidation of the bond, and the 
surety company having been duly notifled, but having made no demand for 
the moneys according to the stipulation, it was no défense that the own- 
er paid installments of the eontract price to the contracter without re- 
quiring him to produce recelpted bllls. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 286- 
285; Dec. Dlg. § 117.*] 

2. Principal and Sueety (§ 100*) — Building Conteactoe's Bond — Change 

or Plans, 

A eontract for the construction of a garage provlded that no altéra- 
tions should be made in the work except on written order of the archl- 
tect; thie amount to be paid by the owner or allowed by the contracter 
by vlrtue théreof to be stated in the order. The eontract also authorized 
the owner, in casse of the contractor's default certlfled to by the archltect, 
to take possession and complète the work at the expense of the contrac- 
tor's surety. Only one change was made before the contracter abandoned 
the work, and the owner entered on Its completlon, wblch arose out of a 
mistake in estimate connected with the south wall of the building for 
which an allowance was approved and made in writing by the architect. 
Held, that the changes made af ter the owner took possession at his own 
expense were not prejudicial to the contractor's surety, and the change 
made prlor to the owner's taklng possession having been in strict ac- 
cordance with the eontract, the surety was not diseharged by reason of 
aUeged altérations in the work contracted for. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 162- 
165 ; Dec. Dlg. § 100.* 

Discharge of surety on building eontract by change in obligation or 
duty of principal, see note to United States v. Walsh, 52 C. C. A. 427.] 

3. Pbincipal and Surety (§ 75*) — Building Conteactob's Bond — Comple- 

TION OF WOBK^COSÏ — CERTIFICATION BY AECHITECT. 

A building eontract, after provlding that the owner might take posses- 
sion and complète the work in case tUe contracter falled to prosecute It 
diligently, authorized the archltect to audit and certif y the additional 
cost over and above the eontract price, and provlded that his certlflcate 
should be eoncluslve on the parties. Held, that the contracter having 
abandoned the work unflnished, and the archltect having certlfled the 

•For otber cai? - <'se«ame toplc & S ncmbsb in Deo, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied July 1, 1912. 
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amount necessary to complète the same, such amount was eonclusive 
agalnst the eontractor's surety In the absence of fraud or gross mlstake. 
[Bd; Note. — For other cases, sèe Principal and Surety, Cent. Dlg. § 128 ; 
Dec. Dig.,§ 75.*] 

Sànborn, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Action by S. H. Velie, doing business as the Velie Motor Com- 
pany, against the American Fidelity Company. Judgment for plain- 
tifîf, and défendant brings error. Affirmed. 

Thls Is an action by the owner agalnst the surety on a eontractor's bond 
conditioned for the faithful performance by the contractor of a contract to 
build a garage for the owner. The plalntlff In error. the surety, pleaded: 
First, that the owner and contractor changea the ternis of the contract so 
as to requlre the latter to coustruct a différent building from that for the 
construction of which the surety had become bound. Second, that the own- 
er pald the contractor large sums of money without requiring the latter to 
produce recelpted bills for material fumlshed and work done, in violation of 
a provision of the bond prohlbltlng the same. Thlrd, that the owner failed 
to notify the surety of the abandonment of the contract by the contractor 
and did not permit the surety to complète the building, contrary to a pro- 
vision of the bond obligating him to do so. 

At the close of ail the évidence each party requested the court to direct 
a verdict In Its favor, thereby affirming that there was no disputed question 
of fact In the case. Empire State Oattle Co. v. Atchlson, T. & S. F. Ry. Co., 
7T C. C. A. 601, 147 Fed. 457, and cases clted. The request by the plalntlff 
was granted, and the jury found accordingly, in the sum of $6,143.77.^ Ex- 
ceptions havlng been duly saved, the case is brought hère by the défendant 
for revlew. 

Joseph S. Brooks (L. C. Boyle and Charles M. Howell, on the 
brief), for plaintiff in error. 

Henry D. Ashley (William S. Gilbert, on the brief), for défendant 
in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). The 
contract obligated the contractor to complète the garage on or before 
December 15, 1909, and the owner to pay him $16,548.50 therefor. 
It also contained a provision empowering a named architect to dé- 
termine whether the contractor was prosecuting his work with prompt- 
ness and diligence, and if in the judgment of the architect he was 
not doing so, and the architect should so certify, enabling the owner 
to terminate the contract, take possession of the premises, complète 
the job, and charge any excess of the cost of doing so, over and above 
the contract price, to the contractor. It also contained this provision : 

"The expense incurred by the owner as hereln provided, either for fumlsh- 
ing material or for finishing the work, and any damage incurred through 
such default, shall be audlted and cértified by the architect, whose certifi- 
cate thereof shaU be eonclusive upon the parties." 

The bond sued on obligated the principal and surety to make good 
to the owner any loss and damage which he might sustain by reason 
of any failure or default of the contractor. 

•For otber cases see same topic & S numbbb in Dec. & Am. Dies. 1907 to date, & Rep'r Indexe* 
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The îevidence conclusively showed that the architect détermiriecl and 
duly certified that the contractor was not performing his work ac- 
cording to the requirement of the contract; that the owner termi- 
nated the same, took possession of the work, and finished it at a cost 
for the work contemplated by the contract over and above the con- 
tract price of $6,143.77; and that this amount was duly audited and 
certjfied to by the architect. 

There is no proof that the owner failed in any respect to give the 
notices required by the bond to the Surety Company or failed to 
permit the Surety Company' to take possession of the work and fin- 
ish ît. On the contrary, it affirmatively appears that those require- 
ments bf the bond were duly performed by the owner. 

[1] The défense predicated upon the alleged fact thàt the owner 
paid, instaUments of the contract price to the contractor without re- 
quiring him to produce receipted bills for material f urnished and 
work dpne is without any merit. 

It is true the bond obligated the owner to require such receipted 
bills before paying the stipulated instaUments of the contract price. 
But, according to the provisions of thé bond, the failure to do so 
constituted no ground of its defeasance. This was the stipulated con- 
séquence: That the owner should immediatély notify, the Surety 
Company of it and "upon deniand pay to the company ail moneys 
which would hâve been due and payable to the principal had the prin- 
cipal, produced such receipted bills." The proof shows that thé 
Surety Company was duly notified, and there is no proof that a de- 
mand was ever made by the Surety Company for the moneys accord- 
ing to the stipulation. The parties, having stipulated for a certain 
conséquence in the nature of a remedy for a breach of the covenant 
which did not include the invalidation of the bond, must be held bound 
by it. 

[2] The next question is whether the contract for the building of 
the garage was so changed or altered without the consent of the 
surety as released it f roiti its obligation on the bond. 

The contract contained this stipulation: 

"No altérations shall be made In the work except upoû written order of 
the architect; the arnount to be pàid by the owner or allowed by the con- 
tracter by vlrtue of such altérations to be stated. In sald order." 

Only one change was made before the contractor abandoned the 
work and the owner entered upon its completion, and that arose out 
of a mistaken estimate connected with the south wall of the building 
for which an allowance was approved and made in writing by the 
architect of $190. This change was made pursuant to the provisions 
of the contract under and subject to which the bond was executed, 
and manifestly constitutes no ground of défense to this action. 

There was no attempt to show any other change except what is. 
involved in the foUowing ofïer pf; proof, made by defendant's coun- 
sel:, 

"I want to make an offer to show by this wltness that there are certain 
altérations in the building froni the plans and spécifications ; that there 
is a brick' wall in the basement that is not in the plans; that there are par- 
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titions on the second floor not In the plans and spécifications; and that the 
fire wall has been carried up * * * 18 Inches hisher than the plans and 
spécifications provide, thereby showing tliat the building, as construoted by 
the owTwr after ho had taken possession, is différent from that provided in 
the contract in thèse respects." 

According to this offer of proof, there was no claim that any 
change was made before the contracter breached his contract. On 
the contrary, the aherations proposed to be shown were limited to 
such as were made after the breach and after the owner had taken 
possession and undertaken to finish the work. They imposed no 
additional obHgations or bvirdens upon the contracter, which could by 
any possibihty hâve induced or brought about the failure to perform 
his contract. That was a thing of the past. The failure had already 
occurred, and the owner by reason thereof was left independent and 
free to make such changes as he pleased, provided only he made them 
at his own cost and expense. Ail the Surety Company could be con- 
cerned in was that nothing should be charged against it on account 
of such subséquent additions or changes. Its liability was measured 
by the actual cost of the building as contracted for and by no consid- 
ération of the cost of subséquent changes. George A. Fuller Co. v. 
Doyle (C. C.) 87 Fed. 687. 

[3] it is next contended that the Circuit Court erred in not per- 
mitting défendant to make profifered proof that the building could 
actually hâve been constructed by the owner for the contract price — 
that is, at no loss. 

Article 5 of the contract, after providing that the owner might take 
possession and complète the work in case the contracter failed to 
prosecute it diligently, authorized the architect to audit and certify the 
additional cost for finishing the work over and above the contract 
price, and expressly provided that his certifîcate thereof should be 
conclusive upon the parties. 

This was binding, not only upon the parties to the contract, but 
upon the Surety Company which assumed the obligations and stood 
in the shoes of the contractor. The plaintifï below counted on an 
audit and certifîcate of the chosen architect as the basis of his right 
of recovery, and thèse were abundantly proven. They hâve never 
been impeached for fraud or gross mistake. They stand, therefore,' 
as the deliberate, honest judgment of an arbitrator chosen by the 
parties, and are final and conclusive. Cook v. Foley, 81 C. C. A. 237, 
152 Fed. 41, and cases cited. 

In fact, no attempt was made to impeach or criticise them. The 
défendant : simpiy ignored them and sought to proceed notwithstand- 
ing the agreement of its principal to be bound by them. There was 
no error in refusing to accept the proof so ofifered. 

Some other propositions were advanced in argument by counsel for 
plaintifï in; error. They hâve ail been adequately considered and 
found to be wjthout merit. 

The judgment below is afifirmed. 

SANBORN, Circuit Judge (dissenting). The contract price of the 
garage was $16,548.50. The plaintifï pleaded that the construction of 
196 F.— 13 
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the building cost him $6,143.77 more than the contract price, and 
he brought this action to recovér this excess and for nothing else. 
The défendant answered that the building constructed by the plaintifï 
was not that contemplated by the parties or required by the contract, 
but that it was a différent kind of a garage from that mentioned in the 
contract, plans, and ^ecifications. The issue presented by the plead- 
ings, therefore, was whether or not the garage constructed was the 
building described in the contract and in the plans and spécifications 
which accompanied it. At the trial the plaintifï introduced in évi- 
dence the certificate of the architect that the amount of the expense 
incurred by the plaintiff in the construction of the garage was $6,- 
143.77 more than the price specified in the contract. But he did not 
certify that the garage constructed by the plaintifï corresponded with 
that called for by the contract or with the plans and spécifications 
which accompanied the contract. And the plaintifï produced no other 
évidence to that éïïect. Thereupon the défendant offered to prove, 
by a compétent witness upon the stand, that the garage which the 
plaintiff actually built differed from that contracted for in certain 
specified. ways, and that although the garage actually constructed cost 
$6,143.77 more than the contract price, the garage contracted for 
could hâve been reasonably constructed for that price. In my opin- 
ion it was a good défense to the action to recover the $6,143.77 ex- 
cess above the contract price that the plaintiff paîd this excess for 
the construction of a building which cost $6,143.77 more than the 
building contracted for would hâve cost. I think this issue was fairly 
raised by the pleadings, that the évidence offered by the défendant 
was compétent to prove it, and that if this évidence had been received 
and had been uncontradicted it would hâve established that défense, 
and the certificate of the architect would not hâve estopped the Surety 
Cdfflpany from making it. The certificate in my opinion would not 
hâve estopped, and did not estop, the défendant from establishing this 
défense beeause the architect did not certify therein, nor did he tes- 
tify, that the garage actually constructed by the plaintiff corresponded 
with that described in the contract, plans, and spécifications, and also 
becauseiif he had made such a certificate évidence that the contracted 
garage could hâve been built for the contract price, $16,458.50, would 
hâve been compétent, for it would hâve shown such a gross mistake 
in certtfying that it cost under the supervision of this architect three- 
eighths more than the contract price that this proof would hâve im- 
plied bad f aith or a failure to exercise an honest judgment on his 
part, and thus would havè warrànted an avoidance df his certificate. 
Guild v. Andrews, 137 Fed. 369, 371, 372, 70 C, C. A. 49; Cook v. 
Foley, 152 Fed. 41, SI, 81 C. C. A. 237. It seems to me so cïear 
that it was error in the court below to refuse toTcceive this évidence 
that the Swrety Company was thereby deprived of a good défense, 
aixd that the rjudgrtientoiaght to be reversed and a new trial ough* 
to be granted in this case, that I find myself unwilling to assent to 
an afiirmance of the judgment below. 
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KELSEY T. UNION CENT. LIFE INS. CO. 
(Circuit Court of Appeals, Sixth Circuit April 11, 1912.) 

No. 2,187. 

INSUEANCE (§ 367*) — liirE Insurance— Construction of Contragt. 

A life Insurance poliey provided tliat, after the payment of three an- 
nual premlums "except in case of f allure to pay at maturlty a note giveu 
for premium or for a loan," no surrender for a paid-up poliey haviug 
been made, in case of default in paymenl of a subséquent premium, tlie 
reserve to the crédit of the poliey should be applied to Its extension as a 
pald-up term poliey. A further condition was that the failure to pay auy 
notes given for premiums should avoid and nuUify the poliey. The in- 
sured pald four annual premiums and about three-fourths of the flfth, 
giving short time notes for the remaining fourth, which were past due 
and unpaid when he died eight months later. The reserve was more than 
suffleient to pay two annual premiums. Held that, while the contract 
was susceptible of a construction by which it was forfeited, taliing its 
provisions together and in view of the rule that forfelture is not favored, 
and that any ambiguity should be resolved in favor of the insured, it 
was not so clear and unamblguous as to justify the court m imputlng lo 
the parties an intention to place the insured in a worse position because 
of his partial payment and giving of the notes for the last premium than 
woïild hâve been the case if he had made complète default, but that the 
notes referred to in such provisions must be limlted to such as were giveu 
for one of the first three year premiums. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 935, 9.38 ; Dec. 
Dig. § 367.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Action at law by Altha B. Kelsey againist the Union Central Life In- 
surance Company. Judgment for défendant, and plaintiiï brings er- 
ror. Reversed. 

O. G. Bailey and C. D. Robertson (Robertson & Buchvvalter and 
Cobb, Howard & Bailey, on the brief), for plaintiiï in error. 
Robert Ramsey, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This was an action upon a poliey of 
insurance for $5,000, issued October 31, 1899, on the life of Charles 
R. Kelsey, plaintiff's husband, "for the benefit of the insured, if liv- 
ing at the maturity of the poliey," with the provision that : 

"In case of the death of the insured prior to such maturity, said amount 
of insurance shall be payable, at the home office of the conipany, to Altha 
B, Kelsey, his wife, if living, otherwise to the executors, administratorH, or 
assigns of the insured, within slxty days after the receipt of satlsfactory 
proofs of death, the balance of the year's premium, if any, and ail other in- 
debtedness to the company being first deducted." 

The poliey contained the provision that "after three years' premi- 
ums shall hâve been paid, except, in case of failure to pay at maturity 
a note given for premium or for a loan upon the security" of the pol- 
iey, the company would, upon surrender of the poliey before default in 

•For other cases see same toplc & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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payment of any premium, issue a paid-up nonparticipating policy for 
a certain much.,reduced amount speçified in a table, attached, This 
stipulation followed: 

"In case of default in the payment of any premium àftèr the third, ex- 
cept in case of fallure to pay at maturity a note given for premium or for a 
loan upon the security of this policy, no surrender for a pald-up policy hav- 
ing b«en made as above provided, thls policy will be eontinuéd in force only 
as a pald-up nonparticipating term policy for sucb time only as one annual 
premium is coiitalned In its reserve value accordlng to tbe actuaries' table of 
mortality, wlth four per cent, interest. If ttie death of ttie insured occurs 
whUe the aforesaid term policy Is In force, there shall be deducted from the 
amount Insured a sum equal to the regular premiums, wlth Interest, that 
would hâve accrued had this policy been kept in force, sald déduction not to 
exceed three regular annual premiums wlth interest." 

The first of the "conditions" attached to the policy reads: 

"The fallure to pay, if llvlng, any of the flrst three annual premiums, or the 
failure to pay any notes, or Interest upon notes given to the company for any 
premium, on or before the days upon which they beeome due, shall avoid 
and nuUify this policy without action on the part of the company or notice 
to the Insured or beneflelary ; and ail payments made upon this policy shall 
be deemed earned as premiums during its currency. Any and ail notes, wlth 
thelr conditions, whioh may be given for premiums or loans upon the security 
of this policy, are hereby made a part of this contract of Insurance." 

The insured paid the first four annual premiums in full. The fifth 
premium ($205.50) was payable in advance October 31, 1903. At this 
tiriie the reserve fund applicable to this policy was $470.90; and had 
the fifth annual premium been entirely unpaid, and had no application 
been made (and none was made) for a surrender of the policy and the 
taking of a nonparticipating policy for a reduced amount, the policy 
would hâve been continued automatically in force, under the provision 
above quotedj for its full face, for a period of more than two years ; 
and, had Kelsey died during such last-named term (as he in fact did), 
plaintifï would hâve been entitled to recover the full face of the pol- 
icy, less the amount of one premium of $205.50. Of the fifth year's 
premium due October 31, 1903, Kelsey, in due time, paid $150.50 in 
cash, giving for the balance his two notes of $25 and $30, payable, 
respectively, May 1, and June 1, 1904, each note containing the pro- 
vision that: 

The "policy, Including ail conditions therein for surrender, or continuance 
as paid-up term policy, shall without notice to any party or parties inter- 
ested therein be nuU and void on the failure to pay this note at maturi- 
ty. * •♦ " 

Plaintiff's testimony that she had no knowledge of the giving of 
thèse notes, and did not authorize them, was undisputed. They were 
not paid, and Kelsey died on June 24, 1904. The company refused 
payment on the ground that the policy had beeome null and void by 
reason of Kelsey's failure to pay the premium notes referred to. The 
Circuit Court held the défense good, and directed verdict accordingly. 
The correctness. of this conclusion dépends upon the proper construc- 
tion of this polfcy. 

The learned counsel for défendant properly concèdes that such con- 
struction must be sought in récognition of the well-settled principles 
of interprétation that: 
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"Forfeitures are not favored, amblguous clauses are eonstrued most favor- 
ably for the insurecl, and in case of répugnant clauses tLat favorable to the 
insured miist be adopted." Xational Bank v. Insurance Co., 05 U. S. 673, 
678, 679, 24 L. Ed. 563 ; Jloulor v. American Life Ins. Co., 111 U. S. 335, 341, 
4 Sup. et 466, 28 L. Ed. 447 ; Llverpool, etc., Ins. Co. v. Kearney, 180 U. S. 
132, 136, 21 Sup. et. 326, 45 L. Ed. 460. 

Defendant's ccnjnsel, recognizing that plaintiff had a vested interest 
in the policy of which she could not be divested without lier consent, 
properly éliminâtes from considération the forfeiture clauses con- 
tained in the notes signed by Kelsey, leaving the défense to stand 
alone upon the terms of the policy. The plaintiff is, of course, bound 
by the policy provisions. It is clear that, as urged by défendant, the 
giving of premium notes is contemplated by the contract of insur- 
ance, as shown by varions provisions, to one or more of which vve 
shall later refer. It is also true that the right to paid-up term in- 
surance does not arise by law, but is given only by the contract. The 
logical and forceful argument of defendant's counsel convinces us 
that the contract is susceptible of the interprétation that the rights of 
the beneficiary to extended or term insurance are not given in case 
of failure to pay when due any note given for the whole or any part 
of any premium. although subséquent to the third. But the control- 
ling question is whether such construction is clear and unambiguous, 
and is the natural and obvions one; or whether, on the other hand, the 
construction contended for by plaintiff is fairly and reasonably per- 
missible, viz., that the right to term insurance was created by the 
payment of three premiums, and was not lost by nonpayment of the 
notes in question. 

We appreciate the force of defendant's argument, that the contract 
did not bind the insured to pay the premium in cash, if he paid at ail ; 
that he acted within his contract rights in giving the notes; that, 
when the premium in question matured, he had the right, but could 
not be compelled, to take the benefit of the term-policy provision ; and 
that by paying the premium, although in part by notes, he elected not 
to limit the continuance of the policy to the short term available in 
case of default (thus rendering it inoperative in case of death after 
the expiration of this comparatively short term), but chose to retain 
the benefit of the insurance for the full term of the policy; and that 
the plaintiff was bound by such élection. 

But we think the contract, construing ail its terms together, cannot 
be said clearly and unambiguously to admit only of the interprétation 
put upon it by défendant. On the other hand, we think it fairly and 
reasonably susceptible of plaintiff's construction. Defendant's inter- 
prétation is not, at first view, the natural one. It requires argument 
and élaboration. We think a business man of ordinary intelligence 
and expérience would construe the contract, taken together, as mean- 
ing that, after three full annual premiums had been actually paid 
(not paid merely by the giving of note), no forfeiture could resuit 
from nonpayment of premium which would destroy the right to a 
paid-up term policy automatically arising. In the first place, it would, 
we think, seem unnatural to expect that a right offered by the policy, 
and not subject to loss by complète default, should yet be lost through 
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partial default only. The naturalness of this expectation seems to 
receive more or less support from the fact that defendant's later pol- 
icies (issued, however, before Kelsey's death) in terms limit the for- 
feiture for nonpayment of premium notes to those given for one of 
the first three payments. We think the interprétation just referred 
to would be encouraged by several considérations. For example, the 
indorsement upon the contract — "policy continued for full amount 
after three years" — would not unnaturally give the impression of a 
nonforfeitable right to paid-up term insurance, a sure protection for a 
limited period, after three premiums hâve been actually paid. The 
provision in the body of the policy for a déduction (in case of the 
deatb of the insured) of "the balance of the year's premium, if any," 
tends in the same direction, although the défendant urges that the 
provision relates only to an unpaid installment of cash premium pay- 
able, for example, semiannually or quarterly. Moreover, the mère 
référence to "note given for premium," contained in the clauses quot- 
ed, is not of itself sufficient to distinguish the premium there referred 
to as one accruing subséquent to those for the first three years ; for 
the givihg of a note for a premium is treated as a payment of the 
premium so long as the note is not past due. This appears not only 
from the clauses above quoted, but in several other ways. For in- 
stance, in the application for insurance, the answer to the question 
whether the premium has been paid in advance is : "Yes. Cash, $55.- 
50; note, $150.00." Again, the policy provides that payments for 
premiums are payable "on the production of the premium receipt 
* * * or the note given in payment of premium." The référence 
to a "note given for premium" might thus well refer to a note given 
for one of the first three years' premiums. Had it been the intention 
that ail right to paid-up term insurance, once fully earned, should be 
forfeited by failure to pay any note given for any part of any pre- 
mium subsequently accruing, even though not earned when death 
occurred, it would havé been easy, and it would hâve seemed natural, 
to hâve so declared in language so definite and explicit as to admit 
no doubt of its meaning. In our opinion the terms of the policy can 
reasonably be so construed together as not to create a forfeiture of 
the existing paid-up term. The insertion of the word "such" before 
the word "premium" in the clause relating to paid-up nonparticipating 
insurance and in the first condition would necessarily lead to stieh 
construction of the clause and condition mentioned. It is true that 
the insertion of this single word in the clause providing for a paid-up 
term policy would not be sufficient to limit the provision for forfeiture 
to the first three years' premiums. That clause would still be répug- 
nant to the other two clauses. But such répugnant clause, if given 
effect, would, no matter how far removed from actual intention, re- 
suit in "setting a trap for the unwary." A construction which would 
produce such resuit should not be adopted. 

In NoOnan v. Bradley, 9 Wall. 394, 407, 19 L. Ed. 757, Justice Field 
invoked and àpplied the rule that : 

"When an Instrument Is susceptible of two constructions — the one work- 
Ing injustice and the other consistent wlth the right of the case— -that one 
should be favored, which standeth with the right." 
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And in Washington, etc., R. R. Co. v. Cœur d'Alêne, etc., Co., 160 
U. S. 101, 16 Sup. Ct. 239, 40 L,. Ed. 355, Justice Shiras used this 
language : 

"When a court of law Is construlng an instrument, whether a public law 
or private eontract, it is legltimate, if two constructions are fairly possible, 
to adopt that one whieh equity would favor." 

That a construction of the policy as not forfeiting the benefit of 
paid-up term insurance for failure to pay a note given for a part of 
a premium subséquent to the third is at least "fairly possible" seems 
clear, and that such construction is "consistent with the right of the 
case" and "one which equity would favor" is apparent from what 
hâs already been said. 

In this case the f act exists that the cash premium actually paid was 
more than sufficient to carry the policy beyond Kelsey's death. It 
was more than three-quarters of the annual premium; and, had the 
benefit of the payment of premium in quarterly installments been 
taken, the policy would, by the construction conceded by défendant, 
hâve been payable upon Kelsey's death (at the time it actually oc- 
curred), and in full, less the amount of the unpaid installment of 
premium. 

In construing a policy such as this, we are not greatly helped by 
décisions upon particular contracts, except as the reasoning of the 
opinions commends them. Défendant cites in support of its construc- 
tion the case of Union Central Life Ins. Co. v. Buxer, 62 Ohio St. 
385, 57 N. E. 66; 49 L. R. A. 737. That case involved the construc- 
tion of a policy containing provisions similar to those found in the 
eontract before us. The décision of a majority of the court in that 
case, if followed by us, would resuit in adopting defendant's con- 
struction of the policy before us. But that décision is not binding 
upon us (Carpenter v. Providence, etc., Ins. Co., 16 Pet. 495, 511, 10 
L,. Ed. 1044), and, with déférence, we must say that we are not sat- 
isfied with the reasoning of the majority opinion. The construction 
contended for by plaintiflf finds more or less support in cases such as 
Ferguson v. Union Mutual Life Ins. Co., 187 Mass. 8, 72 N. E. 358 ; 
Drury's Adm'x v. New York Life Ins. Co., 115 Ky. 681, 74 S. W. 
663, 61 L. R. A. 714, 103 Am. St. Rep. 351, although the facts in 
those cases are not identical with those hère. 

In our opinion the plaintiff's right to the paid-up term policy was 
not forfeited by the failure to pay the premium notes in question, and 
the jury should bave been instructed accordingly. 

The judgment of the Circuit Court should be reversed, with costs, 
and a new trial granted. 
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FELKER V. FIRST NAT. BANK OF CINCINNATI, OHIO. 

(Circuit Court of Appeals, Eightli Circuit. Marcli 29, 1912.) 

No. 3,631. 

1. Carriers (| 58*) — BiLt of Lading— Transfer of Attachbd Dbaft— Col- 

LBOTiNG Agent— Eecovery-^Evidence. 

A draft attached to a bill of lading; for, merchandlse, having been trans- 
ferred to plaintiff, was sent to défendant bank lor collection, vvbere 
it was pald, and défendant immedlately garnisheed by tte drawee in 
an action for breàch of warranty in tbe sale of the goods. Held, that 
in tbe absence of proof that plaintiff was not the owner of the draft, 
but was the niere coUecting agent of the drawer, évidence of an alleged 
breach of warranty and f aise représentations In the sale of the mer- 
chandise by the drawer Was inadmissible. 

[Ed. Note.— !For other cases, see Carriers, Cent. Dig. §§ 179-190 ; Dec. 
Dig. i 58.*] 

2. Appbal and Error (§ 260*) — Exceptions— Necessity. 

Exclusion of évidence cannot be reviewed, in the absence of an excep- 
tion saved to the adverse ruling at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1503t- 
1515 ; Dec. Dig. § 260.*] ■ 

3. Appbal and Error (§ 1010*)--Special Findings— Eevibw. 

Where a jury is waivèd and a spécial flndliig of facts made by the trial 
court, the Circuit Court df Appeals cannot review the évidence to ascer- 
tain Its prépondérance, but the flndings must stand If there is any sub- 
stantial évidence to sustain them. 

[Ed. Note. — F^r other cases, see Appeal and Error, Cent. Dig. §§ 3979- 
3982 ; Dec. Dig. § 1010.*] 

4. APPEAL AND Error (§ 842*) — ^Fikdings by Trial Court— Review. 

Where a case is tried to the Court without a jury and flndings of fact 
are made, whether there is any substantial évidence to Sustain them may 
be pï-esented for review by tbe Court of Appeals by requésting the trial 
judge to niake some ^fclaration that there is no such évidence, or to ren- 
der a judgment for tlîe appropriate party because there is no such évi- 
dence, and on his refusial to do so to take a proper exception and assign 
error thereon. 

[Ed. Note.— For other cases, see Apiieal and Error, Cent. Dig. §§ 3316- 
3330; Dec. Dig. § 842.*] ,: 

5. Appeal AND Erboh (§ 733*)— Assignmbnts of Error— Fokm—^Requisites. 

An asslgnment that the court erred in renderlng a judgment for plain- 
tiff without the addition of the words "on the facts found," where the ac- 
tion was tried to the court without a jury, is insufflcient to présent any 
thing for revléw on a writ of error. ' 

[Ed. Note.-r-For other cases, see Appeal and Error, Ceût. Dig. §§ 3025- 
3027; Dec. Dig. § 733.*] : i 

In Ëfror tô the Circuit Court of the United States Jor the Western 
District of Arkansas. 

Action by the First National Bank of Cincinnati, Ohio, against W. 
R. Felker, doing business under the name and style of Bank of Rogers. 
Judgment for plaintiff (185 Fed. 678), and défendant brings error. 
Affirmed. 

The First National Bank of Cincinnati acqnired from the United States 
Can Company, a corporation doing business in Cincinnati, several negoti- 
able drafts drawn by the latter at sight upon the Rogers Canning Com- 

•For other cases see same topic &, % numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexu 
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paiiy for tbe purchase price of merchandise sold by the drawer to the drawee. 
To thèse drafts were attached bills of ladiug taken by the drawer froin a 
common carrier to which the merchandise had beeii delivered for traiisi)or- 
tation to the purchaser. Thèse drafts, with the bllls of ladlng attached, 
were forwarded for collection by plaintiff to the défendant, who was con- 
duetlng a hanking business at Kogers, Ark., whore the drawee also carried 
on its business. \Ye omit further référence to the issues joined in the origi- 
nal pétition witli respect to the bllls of ladlng aud to the argnment based 
thereon as they are superseded by the amended pétition, which declared on 
the collection of the drafts by the défendant and hls refusai to accouut for 
the proceeds. 

On presentment, or soon thereafter, the drawee pald the full amount of 
the drafts to the défendant, and forthwith instltuted a suit by attachnient 
In the State court against the United States (;an Company, the drawer, for 
an alleged breach of warranty, or false représentation as to the quallty of 
merchandise sold by the latter to the former, and garnished the défendant 
In this case as a debtor to the défendant in that case. 

The Cincinnati Bank, upon the refusai of the défendant to account for the 
collections uiade by it, instltuted this suit, alleging in its comi)laint as 
amended, among other things, that it purehased the drafts in question from 
the drawer and transmitted them to the défendant who was conducting a 
banking business at Rogers, Ark., under tlie nanie of Bank of Kogers, for 
collection and rémission of proceeds to it ; that the collection was made by 
the défendant, who refused to account to plaintiff therefor and prayed judg- 
ment for the amount so collected by hiui. 

The défendant for his answer pleaded the Institution and pendency of the 
attachment suit and hls garnishment as a debtor to the défendant in that 
suit. He also pleaded that the (Cincinnati Bank, the plaintiff In this suit, 
was not the real owner of the drafts, but uudertook thelr collection as agent 
for the United States Can Company, and that its right to them was sub- 
ject to ail the equitles affecting its prlneiijal. 

A reply was fiied putting thèse averments of the answer in issue, and the 
cause came on for trial before the court ; a jury having been duly waived. 
The court made a spécial finding of facts, and among other things unneces- 
sary to be detailed found that the plaintiff purehased the drafts in ques- 
tion from the drawer, the United States Can Company, one of its regular 
customers, and placed the full face value of those di'afts to the crédit of 
the drawer's current account with It ; that the whole amoimt so credited 
to the United States Can Company was in the due and regular course of 
business checked out by the latter, before any question was raised as to 
the invalldity or infirmity of the drafts. On thèse and other reeited facts 
the court found the issues .lolned, as to the ownership of the drafts In favor 
of the plaintiff and rendered a judgment accordingly. From this judgmeuc 
défendant prosecutes error. 

James F. Read and James B. McDonough, for plaintiff in error. 
Guy W. Mallon, U. M. Rose, W. E. Hemingway, G. B. Rose, D. 
H. Cantrell, and J. F. Longhborough, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM, H. 
MUNGER, District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). \^,2\ 
The assignment of errors first challenges the ruling adverse to the 
défendant upon an offer to prove the alleged breach of warranty 
or false représentation in the sale of the merchandise by the United 
States Can Company to Rogers Canning Company. There having 
been no proof that plaintiff bank was acting in the matter of col- 
lecting the drafts as agent for the drawer or in any capacity other 
than that of bona fide owner, there was no error in that ruling. 
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Even if there was, no exception appears to hâve been saved by the 
défendant to the adverse ruling upon which we could act. 

[3] The next error assigned is that "the court erred in finding that 
the plaintiff had purchased said drafts and was the owner thereof," 
and we are asked to review the évidence taken before the court 
on that issue and reverse its finding. This we cannot do. Wîhen a 
jury is waived and a spécial finding of facts made by the trial court, 
an appellate court cannot review the évidence to ascertain its pré- 
pondérance on one side or the other. The findings as made must 
stand if there was any substantial évidence to sustain them. 

[4] Whether that was the case may be made a question of law for 
review in an appellate court, by requesting the trial judge to make 
some déclaration that there was no such évidence or to render a 
judgment for the appropriate party because there was no such évi- 
dence, and, upon his refusai to do so, taking proper exception and 
assigning error thereon. Dooley v. Pease, 180 U. S. 126, 131, 21 
Sup. Ct. 329, 45 h. Ed. 457; Ward v. Joslin, 186 U. S. 142, 147, 22 
Sup. Ct. 807, 46 L. Ed. 1093 ; York v. Washburn, 64 C. C. A. 132, 
129 Fed. 564, 566 ; United States Fidelity & Guaranty Co. v. Board 
of Com'rs, 76 C. C. A. 114, 145 Fed. 144, 151, cases cited. No such 
question of law was raised or decided below and for that reason can- 
not now be considered by us. Section 700 of the Revised Statutes 
1878 (U. S. Comp. St. 1901, p. 570) provides as follows : 

"When an Issue of fact in any civil cause in a circuit court is tried and 
determined by the court without the intervention of a Jury, accordiug to 
section six huudred and forty-nine, the rulings of the court in the progress 
of the trial of the cause, if excepted to at the time, and duly presented by 
a bill of exceptions, may be reviewed by the Suprême Court upon a writ of 
error or upOn appeal; and when the finding is spécial the review may ex- 
tend to the détermination of the sufflclency of the facts found to support 
the judgment." 

No rulings in the progress of the trial which were excepted to at 
the time are presented by the bill of exceptions for our considération. 

[5] The only other assignment is in effect that the court erred in 
rendering a judgment for the plaintiflE. Unless we supplément this 
assignment by adding "on the facts found," it présents nothing for 
review by this court. Bell v. Union Pacific R. Co. (C. C. A.) 194 
Fed. 366, just decided, 

Assuming, therefore, that the assignment meant to challenge the 
judgment on the statutory ground that the facts found were insuffi- 
cient to support it, it is ëntirely without merit, and cannot be sustained. 

The court found that the défendant received the drafts from the 
plaintiflf for collection and actually collected them. This leaves no 
doubt of defendant's liability under the complaint as amended except 
on the theory that plaintiff was not the real owner of the drafts, but 
was acting in; the matter of their collection as agent for the drawer. 
This last-mehtioned issue, having been found against the défendant, 
plaintiff was on the pleadings clearly entitled to the judgment rendered. 

It is accordingly affirmed. 
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GIBSON V. LUTHER et al. 

LUTHER et al. v. GIBSON. 

(Circuit Court of Appeals, Eighth Circuit. April 10, 1012.) 

Nos. 3,591, 3,615. 

1. Appeal AND Ebbok (|§ 2t)0, 242*) — Necessity of Rtjlinqs and Exceptions. 

Wliere it was agreed between counsel at the trial that they might pro- 
ceed with the introduction of thelr évidence, making formai objections 
as they went along, and that tho court should reserve its ruling and take 
ail matters up in the gênerai argument, and as the trial progressed ob- 
jections were iuterposed but were not passed on by the court, and no ex- 
ceptions were saved by either party to any adverse rulings thereon, and 
It did not appear that either party ever asked or insisted that the court 
rule on the objections made, and no ruling was made except such as 
mlght be inferred by the judgment ultiniately rendered, such objections 
could not be reviewed under the rule that an appellate court acts only 
on exceptions duly saved and assignments of error predicated thereon. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 1503- 
1515, 1417-1425 ; Dec. Dig. §§ 260, 242.*] 

2. Appeal ahd Ereoe (§ 731*) — Assignments of Ekeoh— Opinion of Couïît. 

Error cannot be assigned on holdings, flndlngs, and judgments of the 
trial judge as reflected in its opinion, which, though it finds and com- 
ments on evidential facts in the case in support of the conclusion, is 
not a spécial flnding of facts ; errors being assignable in actions at law 
only on rulings made or points of law decided, and not on reasons glven 
therefor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3017- 
3021 ; Dec. Dig. § 731.*] 

3. Appeal and Ebeob (§ 1010*) — Findinqs of Fact— Review. 

Findings of fact in an action at law tried to the court without a jury 
must stand if there is any substantial évidence to sustaln them, and 
whether there is such évidence can be reviewed on a writ of error only 
by presenting a request to the trial court either to make some déclaration 
that theré is no évidence to support a finding adverse to the party making 
the request, or to render a judgment in his favor on the ground that 
there is no such évidence, and, on refusai of the court so to do, taking 
proper exception and assigning error thereon. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3979- 
3982 ; Dec. Dig. i 1010.*] 

4. Àppbal and Ekboe (§ 977*) — Review — New Teial. 

Déniai of a motion for a new trial in an action at law being a matter of 
discrétion is not revlewable on writ of error. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. |§ 3860- 
38655, pec. Dig. § 977.*] 

5. Appeal ànd Ehrok (§ 273*) — Exceptions— Fobm. 

An exception to the entry of judgment, to wit, "to which flnding and 
judgment of the court, and to the entry thereof the plaintiff by his coun- 
sel and défendants by thelr counsel then and there duly excepted," was 
tod gênerai. 

[Éd. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1620- 
1630, 1764; Dec. Dig. § 273;* Trial, Cent. Dlg. S§ 256, 257, 689, 690, 694- 
696.1 . 

In Error to the Circuit Court of the United States for the Dis- 
trict; çf Colorado. , 

"fur otber'cases ses sams toplc & S kdmbxs in Dec. & Am. Digs. 1907 to date, &. Hep'r Indexes 
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Ejectment by Charles E. Gibson against George M. Luther and an- 
other. From a judgment awarding part oï title to the property in 
controversy to plaintifif and part to défendants, both parties bring er- 
ror. Affirmed. 

John F. Mail, for Gibson. 

John H. Voorhees (Robert Cowles, on the brief), for Luthers. 

Before VAN DEVANTER, Circuit Justice, ADAM S, Circuit 
Judge, and RINER, District Judge. 

ADAMS, Circuit Judge. Gibson instituted this suit in ejectment to 
recover from the défendants, George M. and Joséphine A. Luther, 
the possession of six separate tracts of land situated in Kiowa county, 
Colo. The défense was a déniai of plaintifiF's title or right of posses- 
sion and an affirmative claim of title in themselves by (1) adverse pos- 
session, and (2) the payment of taxes f oi* a period of more than seven 
successive years immediately preceding the; commencement of the suit. 
There was a replication denying the affirmative màtter. Upon issues 
so joined the case came on for trial before the court; a jury having 
been duly waived. The court after hearing the évidence of both 
parties, consisting of records of deeds, tax sale certificate, tax re- 
ceipts, other documentary évidence, and some oral and written stip- 
ulations and concessions of the parties concerning facts, rendered 
judgment in favor of the plaintiff for the possession of three of the 
tracts sued for and for the défendants as to the other three tracts. 
Both parties sued out writs of error challenging the judgments ren- 
dered against them, respectively. 

[1] As the trial progressed, objections of vital and controUing im- 
portance were interposed to the introduction of deeds and other doc- 
umentary évidence, but thèse objections were not passed upon by 
the court, and no exceptions were saved by either party to any ad- 
verse ruling thereon. This precludes a review of any of thèse rul- 
ings, as we can act only On exceptions duly saved and assignments of 
error predicated thereon. 

There was an agreement between counsel that they might proceed 
with the introduction of their évidence, making formai objections as 
they went along, to such as they desired to object to, and "that the 
court should reserve its ruling and take ail matters up in the gên- 
erai argument." Whether this agreement contemplated that the court 
should make definite rulings on the spécifie objections made or should 
make a comprehensive ruling after the final argument, in the judg- 
ment rendered, is uncertain. On this subject the agreement is not 
clear. It does not appear that the court consented to this arrange- 
ment of counsel. On the contrary, it appears that neither party ever 
asked or insisted that the court rule on the objections so made, and 
it appears that the court never did rule on them, except as its view 
of them might be inferred from the judgment ultimately rendered in 
the case. 

Objections of this kind, unaccompanied by rulings or exceptions, 
présent nothing for review by an appellate court. In the casé of 
Ogden City v. Weaver, 47 C. C. A. 485, 488, 108 l-ed. 564, 567, which 
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was an action at law in which a former decree in a state court had 
been ofifered in évidence, Judge Thayer, speaking for this court, said: 

"The record and decree In the case pending In the state court seem to 
hâve been offered below ; that Is to say, by Ogden City. They were objected 
to at the tlme by the reeeiver, and the bill of exceptions recites that they 
were admitted 'subject to objection,' the trial court undertalîing to rule on 
their admissibillty afterwards. We are not advised by the blll of exceptions 
whether they were eventually admitted or rejected. Neither are we Inform- 
ed exeept by the opinion of the trial judge, whlch, as already stated, forms 
no part of the record, what the view of the trial court was wlth respect to 
the flnality of the decree. In this condition of the record, we might well 
décline to notice the contention above stated," etc. 

In the case of Fidelity & Casualty Co. v. Thompson, 83 C. C. A. 
324, 325, 154 Fed. 484, 485 (11 h. R. A. [N. S.] 1069, 12 Ann. Cas. 
181), in which two motions for a directed verdict were made, one 
at the close of plaintiff's évidence and the other at the close of ail 
the évidence, Mr. Justice Van Devanter, then Circuit Judge, speaking 
for this court, said: 

"The second motion was also walved, because a direct ruling thereon was 
not insisted upon, and no exception was reserved in that connection" — citing 
Newport News, etc., Co. v. Pace. 158 U. S. 36. 15 Sup. Ct. 743. 39 L. Ed. 
887, and National Bank of Boyertown v. Schufelt, 76 C. C. A. 187, 145 Fed. 
609. 

The doctrine of the foregoing cases is fully supported by the case 
cited from the Suprême Court (Newport News, etc., v. Pace) wherein 
the late Chief Justice, speaking for that court, said : 

"Errors are assigned to the admission of évidence against defendant's ob- 
jection, and notwithstandlng objection by the défendant, but the bill of ex- 
ceptions does not show auy exception taken to the overruling of thèse ob- 
jections. It Is also claimed that In a particular instance évidence offered 
by défendant was Improperly excluded on plaintifC's objection, but no ex- 
ception to the action of the court api)ears to hâve been preserved." 

It thus appears that an objection in order to form the basis of an 
assignment of error must be pressed to the extent of securing a rul- 
ing upon it by the trial court. It is a ruling only that can be chal- 
lenged, and as said by us recently in the case of Mexico International 
Land Co. v. Larkin, 195 Fed. 495, 115 C. C. A. , just decided: 

"The ruling of which eomplaint is made should be challenged, not only 
by an objection, but by an exception taken and reeorded at the tlme, to the 
end that the attention of the trial judge may be sharply called to the ques- 
tion presented, and that a clear record of his action and its challenge may 
be made." 

[2] The bill of exceptions contains an opinion of the trial judge in 
which he discusses at some length the facts and law of the case, and 
counsel hâve assigned for error what they claim to hâve been the 
holdings, findings, and judgments of the court as reflected in that 
opinion. 

But this will not avail them. Errors are assignable in actions at 
law on rulings made or points of law decided and not on reasons 
given therefor. Ogden City v. Weaver, supra; Columbus Safe-De- 
posit Co. V. Burke, 88 Fed. 630, 32 C. C. A. 67. The opinion, even 
though it finds and comments on some of the evidential facts of the 
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case in support of the conclusion reached, is not a spécial finding of 
facts within the méaning of the staitute. Section 700, R. S. 1878 (U. 
S; Comp. St. 1901, p. 570). See Kentucky Life, etc., Co; v. Hamil- 
ton, 11 C. C. A. 42, 63 Fed. 93; York v. Washburn, 64 C. C. A. 
132, 129 Fed. 564. But, if the opinion could be treated as a spécial 
finding of facts, it would not help the parties to this suit. 

[3] The findings as made must stand if there wàs any substantial 
évidence to sustain them ; and whether there was such évidence could 
be made reviewable on writ of error, only by presenting a request to 
the trial court either to make some déclaration that there was no 
évidence to support a finding adverse to the party making the request 
or to render a judgment in his favor on the ground that there was 
no such évidence, and upon refusai by the court so to do, taking 
propèr exception and assigning error thereon. There having been 
no request in this case for any such déclaration of law in any form 
and no exception taken or error assigned to the court's action thereon, 
the finding of facts, even if it was such, cannot be challenged. Felker 
V. First National Bank of Cincinnati, 115 C. C. À. • — , 196 Fed. 
200, just decidéd by this court and cases therein cited. 

[4] The action of the court upon the motion for a new trial which 
is the subject-matter of another assignment of error rested in the 
sound discrétion of the trial court, and is not reviewable by us. This 
is well settled. 

[5] The only other assignments of error challenge the final judg- 
ment as an entirety. They are ail founded on an exception tàken to 
the entry of the judgment, in the f ollowing words : 

"To whiéli finding and Judginent of the court and to the eiitry therèot the 
plaintiff by hls counsel and défendants by their counsel then and there duly 
excepted." 

That Such an assignment in an action at law is too g'eneral to se- 
cure a review by an appellate court is well settled. See Bell v. Union 
Pacific R. Ço. (C. C. A.) 194 Fed. 366, just declded and cases therein 
cited. 

Nothing being presented in this case for review, the judgment must 
het affirmed. 

It is so ordçred. 



: i walkebt. monàd engineering co. 

'(arcult Court ofApï)eals, Second Citcult. AprU 8, 1912.) 

^ .,.,.,. . ... ^ No. 199.,^ - :;. 

COtJBTS (5 80*)HB.rrLES— S0PPI.P¥8NTABT PbOCEEDINQS— FEDœEAt ■ CoUETS. 

Pursuçint to ,Rev. St § 918 (U. S; Oonip. St. 1901, p, ÇSô), providing that 

pr'actîee in the seVeràl DlstMct Courts bf the United States shall be reg- 

ulated by the oourt's owrirule, and authorlzing the adoption of rules not 

inconsistent with any laws of the United States, or with any rule pre- 

; scritîed ;by :the ;Supreme jÇpurt,. and to regulate its; owft pra^ice as may 

be nece^saify or cpnyenlent.for tjie advancement of justice and the pre- 

■ yentlori' of 'dela^èi the coutt Wfls aùthorized to adopt a rule providing 

•-■'that, if a*By exécution against pfoperty shàll bereturned wholly^br'pa». 

•#ciï other cii,seé iee eame topic £ S jixriiEEiB In Dec. & Am. Dlgs. 1907 tomate, & Rep'r ladeseg 
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tlally unsatisfled, the exécution plaintlff may obtaln ex parte anjrder 
for the examinatlon of the exécution défendant and such other persons 
as wltnesses as he may show to be material, and requiring the persons 
so ordered to appear and testify, and, If on considération the évidence is 
deemed proper, the exécution may be taken in accordance with the prac- 
tlce in respect to bllls of dlscovery. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. |§ 282-292; Dec. 
Dig. § 80.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Lvibel by Charles L. Walker against the Monad Engineering Com- 
pany. Libelant having obtained a decree against the corporation for 
$6,111.45, on which $100 was received on account, exécution was is- 
sued for the balance and returned unsatisfied, whereupon libelant ob- 
tained an order requiring defendant's officers to appear before a 
United States commissioner, to be examined concerning the corpora- 
tion's property, and from such order and from an order denying a 
motion to vacate the same défendant appeals. Affirmed. 

Foley & Martin (William J. Martin and Frank A. Spencer, Jr., of 
counsel), for appellant. 

Horace L. Cheyney, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Upon the return of the exécution un- 
satisfied, libelant, upon a pétition setting forth the facts, applied for 
the order appealed from. This application was based upon (new) rule 
46 of the District Court, Southern District of New York, which went 
into effect January 1, 1912, and which reads as follows: 

"If any exécution against property shall be returned whoUy or partly 
unsatisfled, the exécution plaintlff may obtain ex parte an order for the 
examinatlon of the exécution défendant and of such other persons as wlt- 
nesses as he may show to be material. The dépositions of the persons or- 
dered to appear shall be taken before a judge or a commissioner named in the 
order, and if on considération of the évidence it is deemed proper by the 
court, further proeeedlngs for the dlscovery of assets to satisfy the exécution 
may be taken in accordance, as nearly as may be, wlth the practlce of courts 
of equlty in respect of bills of dlscovery." 

The only question hère presented is whether the District Court had 
authority to make such a rule. 

Appellant contends that the procédure provided for by this rule is 
in reality a new action or proceeding entirely apart from the original 
action. Authorities in the state courts are referred to which discuss 
the provisions of statute which in différent states create a complète 
procédure supplementary to exécution, not only for dlscovery, but also 
for seizing property of a judgment debtor not susceptible to levy, 
through the appointment of a receiver, and, finally, disposing of the 
property so seized. Such procédure, where it has been provided by 
statute, takes the place of a creditor's bill. Thèse citations from state 
authorities are inapplicable, because the remedy provided by the forty- 
sixth rule falls very far short of the exhaustive procédure provided 
for in the state statutes. It merely allows the judgment creditor to 

•For otier cases see same toplc & S nbmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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.examine the judgment debtor and other witnesses, in order to dis- 
cover whether there are any assets of the debtor out of which the 
judgment may be satisfied. It may be that such examination will dis- 
close property of such a character that it can be reached only by other 
proceedings'. But its sole purpose is to discover such property and its 
whereabouts — a convenient substituée for the formai bill of discovery 
in equity — and to that extent it is aUxiliary merely, however the state 
courts may describe their own more elaborate proceedings. 

The rule is an excellent one, and should be sustained if the District 
Court had the power to make it. Section 918 of the United States 
Revised Statutes (U. S. Comp. St. 1901, p. 685) reads as follows: 

"Sec. 918. Practice in several courts to be regulated by their own rule. 
The several Circuit and District Courts may, from time to time, and in 
any manner not inconsistent witti any law of the United States, or with any 
rule prescribed by the Suprême Court under the preeedlug section, make 
rules and orders direetius the returning of wrlts and processes, the flling of 
pleadings, the taking of rules, the enterliig and inaking up of judgments by 
default, and other matters in vacation, and otherwise regulate their own 
practice as may be necessary or convenient for the advancement of justice 
and the prévention of delays in proceedings." 

Since we regard this new rule as being merely a régulation of prac- 
tice in the court, which, if not absolutely necessary, is certainly con- 
venient for the advancement of justice and the prévention of delays, 
and it does not appear to be inconsistent with any provision of statute 
or any Suprême Court rule, we are satisfied that the District Court 
had the power, under section 918, to enact it. 

The authorities cited by appellant are not persuasive to any différ- 
ent conclusion. In Byrd v. Badger, 1 McAll. 443, Fed. Cas. No. 
2,266, no rule had been adopted by the Circuit Court under the pow- 
ers conferred by Act March 3, 1793, and Act Aug. 23, 1842 (from 
which section 918 of the Revised Statutes is derived). The same may 
be said of The Blanche Page, 16 Blatch. 1, Fed. Cas. No. 1,524, where 
Judge Blatchford held that examination of the judgment debtor could 
not be had, saying: "There is no statute which confers those pow- 
ers, nor is there any rule of court which does so." In Saylor v. 
Taylor, 77 Fed. 476, 23 C. C. A. 343, the subject of considération was 
not a mère matter of practice but involved substantive law, viz., the 
priorityof maritime liens. In Regina Music Box Company v. Otto 
(C. C.) 124 Fed. 747, the court referred only to the statute ; no rule 
of court had been adopted. There is a very instructive discussion of 
the power of the District Court to regulate its practice, in the opin- 
ion of Judge Addison Brown, reported in The Hudson, 15 Fed. 162. 

The order is affirmed. 
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FELTY et al. v. VASBINDER et al. 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1912.) 

No. 1,088. 

Injtinction (§ 35*) — Title to Maintain. 

An injunction to restrain défendants' trespass on certain land and the 
cuttlng of tiniher tlierefrom was properly denied. where tiie évidence was 
insufîlcient to malie out a prima facie case of plaintiffs' ownership. 

[Ed. Note. — For otlier cases, see Injunction, Cent. Dig. § 77; Dec. Dlg. 
§ 35.*] 

Appeal from the Circuit Cotirt of the United States for the North- 
ern District of West Virginia, at Philippi. 

Suit by Robert Felty, in his own right and as trustée, and others, 
against C. R. Vasbinder and others, partners trading as the Elk 
Lick Lumber Company. Judgment for défendants, and plaintiffs 
appeal. Affirmed. 

J. P. Scott, of Parsons, W. Va., and W. B. Maxwell and E. L. 
Maxwell, both of Elkins, W. Va., for appellants. 

D. H. Hill Arnold, of Elkins, W. Va. (A. Jay Valentine, of Par- 
sons, W. Va., on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and BOYD and ROSE, Dis- 
trict Judges. 

PRITCKARD, Circuit Judge. This suit was originally instituted 
in the Circuit Court of Tucker county, W. Va., by Robert Felty, 
trustée, and a nurnber of others, as plaintiffs, wherein it was sought 
to obtain an injunction against the défendants inhibiting and re- 
straining them from the commission of further trespasses upon 
certain tracts of land mentioned and described in the bill of com- 
plaint, further praying that the amount and value of timber actually 
severeâ by the défendants up until the institution of said suit be 
ascertained and a decree entered therefor in favor of the plaintiff 
Robert Felty, trustée, for the benefit of the other plaintiffs, that the 
damage donc to the residue of said tracts of land and timber by 
reason of the severance and removal of timber therefrom be ascer- 
tained andi the défendants adjudged to pay said damage to the plain- 
tiffs, and for gênerai relief. On that day, the 30th of September, 
Î910, an injunction was awarded the plaintiffs as prayed for by 
them, which injunction was perfected and process served. 

While this suit was instituted as an ancillary proceeding to a suit 
at law to settle title, yet it appears in the bill that the plaintiffs do 
not rely upon the suit at law, and that they dépend mainly upon this 
suit for ail the relief which they seek. On the 8th day of October, 
1910, the défendants filed their bond and pétition for the removal 
of this cause from the said Circuit Court of Tucker county, W'. Va., 
to the Circuit Court of the United States for the Northern District 
of West Virginia, and an order was entered by the state court -^n 
said date transferring said cause. It also appears that on October 

•For other cases see same topic & § îiumbeb in Dec. & Am. Dlgs. 1907 to date, & Rcp'r Indexes 
196 F.— 14 
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10, 1910, plaintiffs sued out an attachment against the défendants 
whîch was not levied until October 12th. On October 24, 1910, 
défendants filed their diemurrer and answer to plaintiffs' bill, and upon 
said date obtained partial relief from the injunction awarded by the 
State court in said cause. . Also an order of survey was entered at that 
time. 

Subséquent thereto dépositions were taken by both parties, and on 
the 30th day of September, 1911, the court fîled its opinion in this 
case, and a final decree dismissing the plaintiffs' bill was entered by 
the trial court, and from said decree the plaintiffs hâve prosecuted 
this appeal and hâve filed a number of assignments of error. 

As we hâve stated, plaintiffs practically abandoned their suit at 
law, stating in the bill, among other things, that: 

"Since the institution thereof the said défendants hâve continued their 
said trespass without In any way or manner belng deterred by the institution 
of said action. That, if the plaintiffs are placed upon their élection as to 
whether they will proceed in this action or in said action at law, they now 
say that they will elect to pursue this action, and in this proceedlng wlll 
seek to~reeover the whole of the damage sustained by them by reason of 
the commission of said trespass." 

Then there is the further question raised in the court below as 
to whether the state court had jurisdiction to issue an attachment 
in this suit after the case had been removedi to the fédéral court, 
In our view of the case we do not find it necessary to consider thèse 
matters. 

The learned judge who heard this case found the facts, and, among 
other things, determined that plaintiffs had not made out a prima 
facie case of ownership such as would warrant a further continuance 
of the restraining order, nor had the plaintiffs made out such a case 
as would warrant the court in granting the relief prayed for in 
the bill. The findings of f act in the lower court are as follows : 

"In my view of this case the whole question turns on the true location 
of the Deakins- Arnold tract of 4,430 acres. I am elearly of the opinion that 
plaintiflt has falled to show a forfelture of the old Deakin grant of 1788, 
whereby Kalor and MarstiUer aequired a superior right under their 1856 
grant for 790 acres. Nor can I subscribe to the proposition that Jacob Kalor, 
In his owri right, being in possession of other lands adjoining this land, could 
by such possession acqulre possessory title to this 790 acres patented to him- 
self and MarstiUer jolntly. Such possession would nelther be in the same 
right, nor would It be open and notorlous. Flnally, I do not thing Jonathan 
Arnold can be held to hâve abandoned as the vendee of Deakins his rlghts 
under the old grant by securtng the issue to himself of the patent for the 
4,430 acres in 1860. His action in this particular seems to me pretty clearlj^ 
to hâve been taken to correct the original grant which had for some reason 
omltted 300 acres which Deakins had had surveyed, and it was fuUy jus- 
tlfled by the provisions of chapter 112, §§ 60-63, of the Code of Virginia 186Ô, 
in force at the tlme, and under the rullng of Jones v. Jones, 5 Va- 458, such 
corrected patent would relaté back in right to the original. It ail therefore 
résolves itself into the question of the true lines of the. Deakins grant. There 
are at least 15, corners of this survey that are not disputed. The beginning 
corner at 1 is flxed beyond cqntroversy. The runnirig of the rèd Unes from 
1 to 26 Is in accord with the calls of the patent bothi as to course (aftèr 
aîlowance for vafiatlon) and distance substantlally. Upon It are at least 
two trees bearlng the oldest marks of any of the lines surveyed. Wltness 
Taylor says he found a thlrd marked tree. The Une from 1 to 2, the black 
line claiméd by the plaintiffl, falls short in distance, and does flot apply suf- 
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flcient variation, accordlng to the great welght of the évidence, to glve the 
true course of the llne, and nothing Is found to Identify a Une on this loca- 
tion. It seems clear to me that the second corner of the survey must be 
establlshed at 26. Thls belng true, It foUows Inevltably that the remalning 
dlsputed corners of the survey must be flxed at 27, 28, 29, 30, 31, 32, 33, 34, 
and 35 as laid down on the red Une by Surveyor Orickard, and that the 
cause Is for the défendants." 

Under the circumstances, the only question necessary to be con- 
sidered is as to whether the learned judge who tried this case in 
the court below erred in refusing the injunction sought by plaintiffs' 
bill, and in dismissing the same upon the ground that it did not 
disclose an equity. The court below heard the testimony, and, after 
considering the written and oral évidence, reached the conclusion 
that the plaintiffs were not entitled to the relief sought. We hâve 
carefully considered the contentions of the parties in the light of the 
évidence and the décisions of the Suprême Court of the state of West 
Virginia, and are of opinion that the ruling of the court below was 
proper. Such being the case, it necessarily follows that the decree 
of the lower court should be affirmed. 

Affirmed. 



STDRDEE et al. v. CUBA EASTERN R. CO. 

'^(Circuit Court of Appeals, Second Circuit. April 8, 1912.) 

No. 160. 

1. Attachment (S 62*) — Statutoet Pkocebdings— Sufficienct. 

One for whose account a cashier's check was drawn deposited it wlth a 
trust Company to hls crédit, and delivered a check for the amount to a 
rallroad company. Subsequently he assigned hls accouut in the trust 
Company to the extent of the fund to the rallroad company. Thereafter 
a third person brought an action, and a notice of attachment was served 
on the rallroad company and on the secretary and treasurer of the trust 
company. At that tlme the trust company had the amount of the check 
to the crédit of the deposltor wlthout notice of any transfer of the fund, 
and the rallroad company had the deposltor's check for that amount, but 
the check was not attached. Held that, under Code Clv. Proc. N. Y. | 
649, definlng how property may be attached, the attachment of the prop- 
er typf, the rallroad company did not touch the fund, because the trust 
compàiiy could not pay out the fund éxcept on the deposltor's order. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. § 166; Dec. 
Dlg. î 62.*] 

2. Banks and Banking (§ 315*) — Knowledge oî Officers — Notice to 

Tbukt Company. 

The knowledge of an offlcer of a trust company of an asslgnment of a 
deposit will not be Imputed to the company, where hls connection with It 
did not relate to the recelving of deposlts or creditlng the same. 

[Ed. Note. — For other cases, seô Banks and Banking, Cent Dlg. {§ 
1219-1221; Dec. Dig. § 3X5.*] 

Appeal from and in Error to the Circuit Court of the United States 
for the Southern District of New York. ^ 

Suit by Henry King Sturdee and another against the Cuba Eastern 
Railroad Company. There was an order and decree denying the claim 
of John,3^,,Berwind, and he appeals and brings error, Affirmed. 

•Fof ot^ér éàiBA* Me liam« topis & i kumSb^ in Dec. & Am. Digs. iiifl to data, t Rep'r IndexM 
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Wetherhorn & Link (Mitchell Wetherhorn and William C. Rosen- 
berg, of counsel), for appellant. 

Convers & Kirlin (J. Parker Kirlin and Charles T. Cowenhoven, Jr., 
of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The entire controversy tur'ns'upon the ques- 
tion whether the claimant. John E. Bervvind, obtained a valid attach- 
rrient of the fund of $7,390 in the Knickerbocker Trust Company. 
This fund came into existence as follo\vs: On October 21, 1907, 
pursuant to an order from the National Bank of Cuba, the Park 
Bank of New York drew its check for the above amount in the fol- 
lowing f orm : 

"Cashier's Check. 

New York, Oct. 21, 1907. 
Pày to the order of Knickerbocker Trust Company, New York, for H. M. 
De Lanoie, a/c Sluis, seventy-three liundred ninety 00/100 dollars. 

H. B. Bailey, Fred. O. Foxcroft, 

Acc't. Ass't. Caahier." 

On the same day this check was deposited in the Knickerbocker 
Trust Company by De Lanoie to his crédit. On October 22d, the 
Trust Company suspended payment. Very soon thereafter De Lanoie 
drew his individual check, dated October 21, 1907, on the Trust Com- 
pany for the said amount to the order of the Cuba Eastern Railroad 
Company and delivered it to the comptroller of that company. On 
November 4, 1907, De Lanoie, by written instrument, assigned his 
account in the Trust Company, to the extent of said fund, to the 
Railroad Company. 

[1] In April, 1908, an action was commenced by Berwind in the 
Suprême Court of New York and on April 9, 1908, a notice of at- 
tachment was served on the Railw;ay Company and on Harris A. 
Dunn, secretary and treasurer of the Trust Company. At this time 
the Trust Company had $7,390 to the crédit of De Lanoie and the 
Railway Company had De Lanoie's check for that amount. The check 
was not attached and there was no fund in the Trust Company to 
the crédit of the Railway Company, except a balance of $152.45. 
The spécial master has found that there is nothing to indicate that 
the assignment of the account was filed with the Knickerbocker Trust 
Company or that it had notice of such assignment. The New York 
Code provides (section 649) with great particularity how an attach- 
ment shall be levied. Under the authority of the state courts inter- 
preting the provisions of the Code, which must be strictly construed, 
we are satisfied that no valid attachmeht was levied as to the fund in 
question. Penoyar v. Kelsey, 150 N. Y. 77, 44 N. E. 788, 34 L. R. 
A. 248. 

So far as the Trust Company is concerned, it could not legally 
hâve, paid out or transferred the fund except upon De Lanoie's order. 
He was the only creditor the Trust Company knew and until it re- 
ceived an order from him, it was its duty to keep the deposit in his 
name. The attachment of the property of the Railroad Company did 



WEED CHAIN TIRE GRIP CO. V. CLEVELAND CHAÏIT & MFG. OO. 213 

not touch this fund. It was not the property of the Railroad Com- 
pany within the knowledge of the Trust Company, and the latter had 
insufficient notice to indicate that its ownership had changed at the 
time the attachment was served. Gibson v. Park Bank, 98 N. Y. 87; 
Gittings V. Russell, 114 App. Div. 405, 99 N. Y. Supp. 1064. 

[2] It is afgued that De Lanoie was an officer of the Trust Com- 
pany and that his knowledge of the assignment of the account of the 
Railroad Company must be imputed to the Trust Company. But his 
connection with the Trust Company did not relate to the receiving 
deposits or crediting the same and the mère fact that he knew of a 
transaction which he was under no obligation to disclose and which 
did not relate to his department, does not constitute notice to the 
Trust Company. Mayor v. Tenth National Bank, 111 N. Y. 446, 18 
N. E. 618. _ 

The spécial master has given carefui considération to ail the ques- 
tions in issue and we deem it unnecessary to adf further to the disr 
cussion of the questions of law and fact found in his report. 

The order and decree are affirmed with cost? 



WEED CHAIN TIRE GRIP CO. et al. v. CLEVELAND CHAIN & MFG. CO. 

Circuit Court, N. D. Ohio, E. D. August, 1910.) 

No. 7,888. 

Patents (§ 328*) — Infringement— Chain Tire Grip. 

The Parsons patent, No. 723,299, for a ehain tire grip for automobile 
wlieels, eonceding its validlty, held infringed on a motion for preliminary 
Injunction by a chain grip made and sold by défendant constructed sub- 
stantially like that of the patent, but with which défendant supplies to 
purchasers two chain straps to secure the grip from traveling around the 
wheel, with a eircular Instructing them to attach such straps, which in- 
structions purchasers may or may not follow; the grip being capable of 
use without them. 

In Equity. Suit by the Weed Chain Tire Grip Company, Harry 
D. Weed, and the Parsons Non-Skid Company, Limited, against the 
Cleveland Chain & Manufacturing Company. On motion for pre- 
liminary injunction. Motion granted. 

J. B. Fay, of Cleveland, Ohio, and Duncan & Duncan, of New York 
City, for complainants. 
Thurston & Kwis, of Cleveland, Ohio, for défendant. 

KILLITS, District Judge. This matter is before the court upon 
the application of the complainants for a preliminary injunction re- 
straining the défendant from the manufacture and sale of chain grips 
for automobiles in infringement upon the patented invention of Harry 
Parsons under letters patent of the United States of America No. 
723,299, and is considered by the court upon the motion papers and 
afKdavits in behalf of complainants and the défendant and the argu- 
ments of counsel. 

«For other caies see same topic & ! HUMBxn in Dec. A Am. Dlgs. 1907 to date, ft Rep'r Index» 
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Bythe admission of counsel in argument tlie court is relieved of the 
neçessity of determining the validity of the Par sons patent, and is per- 
mitted to accept, for the purpose of the motion for a preliminary in- 
junction, the décision of the Circuit Court of the Northern District 
of Illinois, Eastem Division, affirming the patent's validity; this court 
being asked only to differentiate between the opinion of the Illinois 
court and the facts before the court in this, and to find that opinion 
so limited as not to be applicable to the case before us. It appears 
from the évidence before us and the opinion interpreting the Parsons 
patent that the merit of the Parsons patent consists very largely in 
the invention of a construction of a chain grip capable of being so 
applied to an inflated automobile tire as that it will be secure thereon, 
and at the same time capable of moving over the tire, so that the 
transverse or gripping chains will not be held to the same points on 
the tread of the tire, thus avoiding rapid détérioration of the tire 
structure., 

It îs claimed in argument, and supported by some proof, which ap- 
peals to the court with a great deal of force, that a grip which is 
rigid upon the tire opérâtes to rapidly disintegrate the tire structure 
to its destruction, and that, by a construction which permits thèse 
grips to move about the surface of the tire, this liability to rapid 
détérioration is very greatly minimized, while at the sanie time ac- 
complishing thç purpose for which a chain grip is applied to an auto- 
mobile wheel. The défendant is putting upon the market, as plainly 
shown by the proof before the court, a chain grip which is substan- 
tially identical with the Parsons grip as manufactured by the com-' 
plainantS/iwho ùwn the Parsons rights. Indeed, the illustrations in 
the defendant's circulars might well be tised as illustrating the Par- 
sgips grip. They show no features discriminating the defendant's 
gfjp in any particular from the Parsons grip. The défendant, how- 
ever, shows with its grip that it is putting on the market a feature not 
usèd lîy the complàinants in the Parsons grip, and not ihdeed shown 
in the illustrations in defendant's circulars, in the form of a chain 
strap,'Oi',X'athet;,two chain atraps, which secure the grip to the spokes 
of the wheel, so that the limit of the grips creeping upon the tire sûr- ' 
face is.betweep the spokes, and when once the grip has traveled f ai: 
enough so that the straps come in contact with the spokes, thereafter, ' 
as the automobile proceeds in the one direction, the grip is rigid upon 
the ' whéèi. ■ ■ ,.,■.. 

The advantage claimed by the défendants for thèse straps and this 
method of attàchment is that the ability of the automobile wheel to 
reyolye.'vvithint the grip in slippery places, which fact is shown bythe 
eyjdènçeto'lje;; probable, and which the court can see wodld resuit in- 
rapi4 injury'-^ty. thé tire, i^ If there is an advantage in 

hàving th^ '^rîp travel over thé wheel, so that the necessarily injurions 
efïeiçit ûpoh tljè tire passing bver the chain obstruction: is jegfened be- 
causé the trartsvérse chains changetheir position througli the creeping; 
of the grip, .Whiéh is the great merit of the Parsons invçntion, this, pf , 
course, is lost thrbugh the use of defendant's chain straps,, and, the ;, 
practical question to an automobile user then is whether he-is willjng; 
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to loose this advantage to gain the advantage of a rigid connection of 
the grip with the tire to save the possible slipping of the tire within 
the grip. The défendant realizes and admits, indirectly at least, in 
this hearing that its grip without the use of the straps is an inf ringe- 
ment upon the Parsons patent, and the question that présents itself 
to the court is this: Whether the court should permit défendant to 
put out an article that may or may not be used by the purchaser in a 
way that will be a plain infringement upon the Parsons patent, accord- 
ing as the purchaser prefers the one advantage over the other; that 
is to say, whether the purchaser prefers the advantage of his saving 
his tire through an unrestricted traveling of the grip over the tire to 
the possibility of being annoyed at times through the slipping of the 
wheel within the grip, or whether he prefers to avoid the latter an- 
noyance and run the risk of wearing out his tire through the use of 
a rigid grip. Plainly, the défendant is selling an article capable of 
being used as described in the Parsons patent, while at the same time, 
of course, sending out an addition thereto, which the purchaser may 
or may not use, according as his whim or judgment moves him; and, 
as seen by the affidavits of the défendant, it called attention to that 
fact by the use of a tag attached to the straps put out with the grips, 
which read as follows : 

"YoTi are cautloned to use thèse straps to avoid infringement of the Par- 
sons patent. (Sustained.) The purpose is to prevent the chaln from mov- 
Ing or shiftlng its position around the periphery of the wheel. In using the 
tire chalns, be sure to attach thèse to the side chalns, passing a strap around 
the rim; otherwise, you may be held Uable as an infrlnger. Thèse chalns 
are sold on condition of compliance with above directions." 

It seems very clear to the court that, if we may assume that the Par- 
sons patent is valid (which we are not now deciding), it is in violation 
of the spirit of that patent and of the law which should protect it to 
permit the défendant to put upon the market an article which is capa- 
ble of being used precisely as the patented article is used, and which 
is, with the exception of some easily and readily discarded additions, 
a practical duplicate of the patented article, and that, upon the évi- 
dence now before the court may use the décision of the Illinois court 
for the purpose of this motion as controlling it, this preliminary in- 
junction should issue. 



PARSOXS XON-SIvID 00. et al. v. ASCH. 

(District Court, S. D. New York. April 8, 1912.) 

Patents (§ .328*) — Infringement— Abmor fob Pneumatic Tires. 

The Parsons patent, No. 723,299, for an armor for pneumatic tires, hcUl 
infringed, on motion for preliminary injunction, by a défendant who sold 
a Chain grip for automobile wheels which was substantially an infringe- 
ment, but furnlshed purchasers with a strap aud a printed notice in- 
structlng them to fasten such grip to prevent it from creepiug on the tire, 
which is the distinguishing feature of the patented devlce. 

In Equity. Suit by the Parsons Non-Skid Company against Ben- 
jamin M. Asch. On motion for preliminary injunction. Granted. 

*'For ollîer cases see same toplc & § kumbek lii Dec. & Am. Dlgs. 1807 to date, & Rep'r Indeses 
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- LACOMBE, Circuit Judge. Défendant is selling a chain grip for 
automobile wheels, which is substantially an infringement of the com- 
plainant's patent. Connected to one of the side members of each 
chain grip which it sells is a short leather strap with snap hooks at both 
ends, and the purchaser is given at the time of delivery of the article 
a printed notice which instructs him to use this strap so as to anchor 
the grip to a spoke of the wheel and thus prevent its creeping. It is 
contended that by so doing infringement is avoided. This conten- 
tion has been overruled in other causes which came before this court, 
although no more was written in those causes than a brief indication 
of the disposition made of the motion. I concur with the opinion 
of Judge Killits in Weed Chain Company v. Cleveland Company (Au- 
gust 9, 1910) 196 Fed. 213, and do not think it necessary to add any- 
thing to its discussion of the single point hère presented. 
The motion is granted. 



JOBBINS et al. v. KENDALL, MFG. CO. 

(District Court, D. Ehode Islaud. March 13, 1912.) 

No. 2,973. 

1. CovENANT, Action or (§ 12*) — Action fok Bbeacii— Pleading. 

Coiints in a déclaration in covenant, which do not allège a breaeh of 
covenant, but merely infringement of certain patents, are demiuTable. 

[Ed. Note.— For other cases, see Covenant, Action of, Cent. Dig. § 16; 
Dec. Dig. § 12.«] 

2. Covenant, Action or (§ 12*)-^Action foe Breach— Pleading. 

A déclaration on a covenant eontained in an instrument which is pro- 
duced cannot be aided by allégations setting forth a co%'enant différent 
from that in the original document. 

[Ed. Note. — ^For other cases, see Covenant, Action of , Cent. Dig. § 16 ; 
Dec. Dig. § 12.*] 

3. Patents (§ 211*) — Licenses— Consteuction. 

A provision for the payment of royalties, In s» contract granting a 
license to use a patented process for producing glycérine, construed, and 
held not to amount to a covenant by the licensee to treat ail its material 
by such process during the terin of the license. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 304-311; Dec. 
Dig. § 211.*] 

4. Patents (§ 218*) — Licenses— Consteuction. 

A provlso in a contract of license to use a patented process, re- 
quirlng the payment of royalties on ail the product of the licensee made 
by such process, to be determined from quarterly statements to be 
furuished the licensor, cannot be regarded as creating a severable cov- 
enant by thé licensee to render such statements. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 330-338; Dec. 
Dig. § 218.*] 

At Law. Action by Frances Jobbins, executrix, and others, against 
the Kendall Manufacturing Company. On demurrer to déclaration. 
Sustained in part. 

*For otber casée see same topic & S numbbr lu Dec. & Am. Dlgs. 1907 to date, & Rep'r iDdexea 
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Gardner, Pirce & Thornley, for plaintiffs. 

Henry W. Hayes and John Henshaw, for défendant. 

BROWN, District Judge. [1] Though the action is in covenant, 
the first three counts do not allège a breach of covenant, b\it merely 
unlawful infringement of certain patents. As the démarrer is sus- 
tained on this ground, it is unnecessary to consider objections on for- 
mal grounds. 

[2] The fifth count allèges a covenant — 

"to purchase ail eliemieals whicli said .Toliliins & Vau Knyiiibeke covcniauted 
to sell to it In accordance with the ternis ol' said agreement." 

As the original covenant lias been produced, the déclaration cannot 
be aided by allégations setting forth a covenant différent from that in 
the original document. Howe v. Larkin (C. C.) 119 Fed. 1005. 

The covenant contained in clause 8 of the original contract states : 

"And after the said maehiiiery shall hâve conie luto thelr i)ossession as 
per clause two (2) hereof, they will purchase from the party of the first part, 
as per clause four (4) hereof, ail cheniicals used by them in the manufacture 
of glycérine by the process of the party of the first part uuder and during 
the continuanee of this said license." 

Clause 4, herein referred to, is an agreement to furnish the défend- 
ants upon certain terms — 

"ail the Chemicals neeessary for their use iu producing glycérine by the 
wlthln-named process and niachinery." 

The agreement to purchase ail chemicals used is not the équivalent 
of an agreement to purchase ail the chemicals necessary for their 
use; and it appears by the face of the contract that there vvas no 
covenant to purchase ail chemicals which said Jobbins & Van Ruym- 
beke covenanted to sell. 

[3] The sixth count is apparently based upon clause S of the con- 
tract, and allèges a covenant with said Jobbins & Van Ruymbeke, 
etc. — 

"to treat ail waste soap lyes produced at the works of said défendant by 
the said process of said Jobbins & Van Ruymbeke during the term of said 

ilcense." 

Clause 5 of the contract fixes a royalty for a license to use the pat- 
ented process. The sum is fixed conditionally, and subject to the 
provision that ail of the waste soap lyes shall be treated by the said 
process during the légal life of the patents and ail improvements or 
modifications thereof, and that regular statements of the number of 
pounds of glycérine produced .shall be made, accompanied by checks 
for the amount of the royalty. 

Tn the eighth clause there is a provision : 

"That this license is given and accepted upon the further conditions of 
the payment of a royalty upon ail glycérine produced, as set forth in clause 
iive." 

This acceptance in clause 8 of the terms in clause 5 amounts to a 
covenant to pay the Jicense fee upon alf glycérine produced by the pro- 
cessjrbut doesnot constitute a covenant to continue to prodùce gflyCer- 
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ine by this process throughout the life of the patents, nor to treat ail 
waste soap lyes by said process throughout the term of the license. 
[4] The seventh count allèges a co venant— 

"to render regular quarterly attested statements o( the number of pounds o£ 
glycérine produced and quantitles sold, and the gross price obtained there- 
for, durliig sald term." 

This is based upon a proviso in clause 5. This, however, is a proviso 
subordinate to the provisions fixing the terms of the royalty, and is 
merely a means of verifying the number of pounds on which royalty 
is to be paid. 

The acceptance of the license upon the conditions of the payment of 
a royalty upon ail glycérine produced cannot be regarded as creating 
a severable covenant to render quarterly returns or statements. 

The eighth count allèges a covenant to pay — 

"the sum of »=/io» cents per ponnd upon ail glycérine produced by said 
process," etc. 

— said royalty rate increasing or decreasing as set forth. 
As clause 8 states that this license — 

"is given and accer)ted upon tlie further conditions of the paynient of a 
royalty upon ail gljcerine produced, as set forth in clause flve" — 

I am of the opinion that the covenant is alleged with substantial cor- 
rectness. The assignment of the breach, however, seems to be in- 
formai andsubject to demurrer. 1 Chitty on Pleading, *336. 

The demurrers to counts 1, 2, and 3 are sustained, on the ground' 
that they seek damages for the infringement of the patent rights, 
rather than for a bfeach of covenant. This renders it unnecessary to 
consider the question of misjoinder or merely formai defects. 

The demurrei* to the fourth count is sustained, for duplicity and 
for thé reasons stated in the considération of subséquent counts. 

Demurrers to the fifth, sixth, and seventh counts are sustained. 

Demurrer to the eighth count is sustained, for defective assignment 
of breaCh of cbntract, with leave to amend the same within 10 days. 



PAK.SOXS NON-SKID CO., Lin^ited, et al. v, iIcKINNON CHAIN CO. 

(District Court, W. D. New York. May 18,' 1912.) 

Patents (f 328*)— Infbingement— Chain Tire Gbip. 

A défendant héld chàrgeable with contributory infringement of the Par- 
■ aoiïs' patent; No. 723,299, for a chain tire grip, on a motion for prelim- 
infiry injunction. 

In Equity. Suit by Parspns Non-Skid Company, Limited, Weed' 
Chain Tire Grip Company, and Harry D. Weed against the McKinnoo' 
Ghaiii' Çbiïipaihy. On inotion for préliminary injunction. Motion 
grahted. " . 

Duncan & Duncan, for complainants. 

Wright 'SMitchell, for défendant. 

•For otUsr casée see<«ame topic & S NVMBERiii Dec. ft Âm. Digs. 1907 to date, t Rer'r In(I«»r 
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HAZEL, District Judge. In view of the récent décision by the Su- 
prême Court of the United States in Henry et al. v. A. B. Dick Com- 
pany, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. , decided March 

11, 1912, no dispute arises over the proposition that the claim of con- 
tributory infringement is made out if it is proven that the défendant 
knowingly and intentionally furnished parts specially made and 
adapted for use in combination with the Parsons chain grips. The 
moving papers sufficiently show that the défendant, McKinnon Chain 
•Company, has manufactured and threatens to manufacture so-called 
"cross-chains" which are adapted for use in the repair of chain grips 
described in the Parsons patent. The défendant urges that it has not 
been proven that cross-chains hâve been sold by it to any jobber or 
dealer against whom the complainants hâve brought suit, or that 
cross-chains were manufactured and sold by it with the intent that 
they be used in connection with side chains of the patent. But I am 
satisfied by the affidavits presented that cross-chain hooks and rim 
chain hooks were manufactured and sold by the défendant company 
with the intention that they should be used in connection with the 
Parsons chain grips. The circulars in évidence, the correspondance 
between the défendant and the Motor Car Equipment Company, and 
the dimensions of the chains, leave little room for doubt that they 
were designed and completed with the intention that they should be 
so used, and that they were not ordinary machine chains to be used 
for other purposes. 

It is furthtr contended by the défendant that there is nothing con- 
■tained in the records to show that the défendant knew or had reason 
to know that the said chain grips were sold under a license agreement 
that they must be repaired by the complainants ; but in view of the 
fact that the chain grip in past years bas been sold by the complain- 
ants under a license restriction conspicuously written or printed upon 
tags affixed to the bags containing the chain grips, as well as upon 
the bags themselves, the presumption is strong that the défendant 
was fully advised of the restriction. 

There is reason enough for believing that injury may resuit to the 
complainants unless the status quo is maintained, and there fore the 
preliminary injunction prayed for is granted. 



COCHRAN et al. v. BRANNAN et al. 

(District Court, S. D. Alabama. March 2, 1912.) 

No. 1,362. 

1. Tenanct in Common (5 55») — ^Teespass (§ 43*) — Action fob Tbkspass to 
Land — Pabties Plaintiff — Tenants in Common. 

In an action for trespass to lands owned in common, ail the tenants in 
common must join ; and, when a complalnt allèges ownership in- plaintifCs, 
proof of ownership in common by them and another not a party constl- 
tutes a fatal varlance. 

[Ed. Note. — For other cases, see Tenaney in Common, Cent. Dig. |§ 
140-156; Dec. Dig. 8 55;» Trespass, Cent. Dlg. 5| 102-111; Dec. Dig. 
8 43.*] . 

•For other cases see same toptc & I! numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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2. Parties- (§ 80*) — Nonjoinder of Party Plaintiff— Mode of Taking Ob- 

jection. , , 

À défendant niay avall blmself of the nonjoinder of a necessary party 
plaintiff under a plea of the gênerai issue. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. §§ 123-131; Dec. 
Dig. § 80.*] 

3. Teespass (§ 40*) — Possession— Necessity of Pleading. 

In an action for trespass to land, when the plaintiff relies on posses- 
sion to sustain the action, he must allège ia the complaint that he was 
in possession when the trespass was eommitted. 

[Ed. Note.— For other cases, see Trespass, Cent. Dig. §§ 80-88; Dec. 
Dig. § 40.*] 

At Law, Action by Henry Gale Cochran, Hallie ]V[ay Shelton, 
and Julia Sopliia Abbey against Lewis I. Brannan and Henry W. 
Snow. On motion by plaintiffs to set aside nonsuit taken by them on 
the trial to reinstate the cause and for a new trial. Motion denied. 

Rich & Hamilton, of Mobile, Ala., for plaintiffs. 

L. H. & E. W. Faith, of Mobile, Ala., for défendants. 

TOULMIN, District Judge (orally). The ground of the motion is, 
in substance, that the court in the course of the trial erred in a certain 
ruling which was adverse to plaintiffs' right to recover, and because 
of such ruling plaintiffs took a nonsuit with a bill of exceptions. 

The plaintiffs claimed in the suit damages for an alleged trespass 
by défendants on certain lands described in the first and second counts 
of the complaint, alleging that they were the owners of said lands. 
In an amendment to the complaint, which is designated as count 3, 
plaintiffs allège that an undivided one-half interest in said lands be- 
longed to them, and further alleged that one Mary Henry claimed 
the other undivided one-half interest, under the same title that plain- 
tiffs owned title to their undivided one-half interest, and so claimed 
the same on the 20th day of March, 1911, and subséquent thereto un- 
til the commencement of tliis suit; that before said 20th of March, 
1911, one Amelia Frolichstein recovered in an ejectment suit against 
said Mary Henry in the circuit court of Mobile county the undivided 
one-half interest claimed by said Henry on a rival title to that under 
which plaintiffs and said Mary Henry claimed. 

The défendants pleaded to the original complaint, and to the com- 
plaint as amended, pleas Nos. 1 and 2, which are as follows: 

"First. The gênerai issue, 

"Second. For further plea thèse défendants say that ou, to wlt, the lOth 
day of Marchi 1911, they purchased from Amelia Frolichstein for the consid- 
ération of eleven thousaud dollars cash paid to her, and received from her a 
deed of conveyance oonveying to them, under covenants of warranty of title, 
ail the pirte tiniher, hoth down and standing, upou the said lands descrited 
in the complaint, exeept the standing timber under seveii inches in diameter 
at the ground, but were glven and granted the right to turpentine ail of said 
timber without référence to size, and the right to use and occupy aaid lands 
for the purpose of cutting said timber and turpentining purposes. And they 
aver that the said Amelia Frolichstein was then, at the time of the making of 
the said conveyance to the défendants, in, the actual possession of the said 
lands, and owned the same in fee, and that thèse défendants éntered into 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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possession of sald laiids and the pine timber tliereon under their sald pui- 
chase and the deed of conveyance executed to them as aforesaid. And this 
they are ready to verlfy." 

Plaintiffs introduced évidence tending to show title to the land de- 
scribed in the complaint in one S. G. Cochran, deceased, that they 
were the légal heirs of said Cochran, and claimed said land by in- 
heritance from him. In the first and second counts of the complaint 
plaintiffs claimed to own the whole title to the land described therein. 
By the amendment they claimed to own only an undivided one-half 
interest in the same. Plaintifïs then introduced a transcript of the 
record in the circuit court of Mobile county, Ala., of an action of 
ejectment by Amelia Frolichstein against Mary Henry for the land 
described in the complaint, in which said Frolichstein recovered judg- 
ment against said Henry, adjudging the former the owner of said 
land, and authorizing a writ of possession therefor, which it appeared 
had been duly executed, and said Frolichstein put in possession. The 
plaintifïs' counsel then announced that he had introduced ail of bis 
évidence so far as the same related to their title, that he had no more 
évidence to offer on that point, and also stated to the court that plain- 
ifïs claimed no right, title, or interest in said land under or through 
said Frolichstein, whereupon counsel for défendants moved the court 
to exclude the plaintifïs' évidence and to direct a verdict for the de- 
fendants. 

This motion was based on two grounds : First, of a variance be- 
tween the allégations of the complaint and the évidence of plaintiffs 
in support of it, in that the complaint allèges that the land in question 
was owned by the plaintifïs, and by their évidence they had shown 
that at the time this suit was brought a court of compétent jurisdic- 
tion had adjudged said Amelia Frolichstein to be the owner, thereby 
establishing not only the variance claimed, but sustaining tv;o of the 
défendants' pleas, namely, that Amelia Frolichstein was the owner 
and in possession of the land before and at the time the suit was 
brought; and, second, that plaintifïs had claimed by the amendment 
to their complaint that they were the owners of only an undivided 
one-half interest in said land, and that there was an owner of the 
other undivided one-half interest at the time of the alleged trespass 
and at the time this suit was brought, which said joint owner had not 
been made a party plaintifif in the suit. On thèse grounds, as the 
court was advised and understood them, it announced that it would 
grant the défendants' motion, and would direct a verdict for défend- 
ants, as requested. Thereupon the plaintiffs' counsel stated that, 
while he had produced ail his évidence as to title, he had expected to 
prove possession by the plaintiffs. The answer to the proposition to 
prove possession by the plaintiffs was that they had relied upon own- 
ership alone to sustain their action. They had not alleged in their 
complaint that they were in possession of the land when the alleged 
trespass was committed. Moreover, it had been shown in connection 
with the plaintiffs' évidence that Amelia Frolichstein was in posses- 
sion of the land at the time of the alleged trespass. The counsel for 
pJaintiflfs thereupon stated that, in view of the ruling of the court and 
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of its announcement that it would grant défendants' motion to direct 
a verdict, he would take a nonsuit, with a bill of exceptions. 

[1] My opinion is that there was a fatal variance between the al- 
légations of the complàint and proof as to the title to the land in 
question at the time of the alleged trespass and the time this suit was 
commenced. Where a trespass is committed to realty held in common 
or by joint tenancy, there must be a joinder of the tenants in an ac- 
tion founded on such trespass. 21 Encyc. PI. & Pr. p. 805, and au- 
thorities cited in note. Tenants in common of lands must unité as 
plaintiffs in one action for an injury thereto. 15 Encyc. PI. & Pr. pp. 
544, 545. When the légal interest in a cause of action ex delicto is 
joint, residing in several persons, ail who are living must join in the 
action founded on it. One or more of the parties may use the name 
of aH in the commencement and prosecution of the action. Harris 
V. Swanson & Bro., 62 Ala. 299. 

[2] A défendant may avail himself of the nonjoinder of a neces- 
sary party plaintiff under the plea of the gênerai issue. Bolton v. 
Cuthbert, 132 Ala. 405, 31 South. 358, 90 Am. St. Rep. 914. 

[3] In an action of trespass to land, when the party plaintiff relies 
upon possession to sustain the action, he must allège in the complàint 
that he was in possession when the alleged trespass was committed. 
O'Neal V. Simonton, 109 Ala. 167, 19 South. 412; Marlowe v. Rogers, 
102 Ala. 510, 14 South. 790. If he relies upon possession, averment 
of possession is necessary. O'Neal v. Simonton, supra. 

The motion to set aside the nonsuit and grant a new trial is denied. 



UNITED STATES v. BEDOUIN S. S. CO., Limited. 
(District Court, S. D. New York. April 12, 1912.) 

1. Shipping (§ 42*) — Charteh— Abandonment op Voyage— Right of Chab- 

TEBEE to RECOVER FOK COAL CoîîSTJMED. 

Where a charter of a steamship required the charterer to furnlsh coal, 
and after she had entered on her voyage the vessel proved unseaworthy, 
and was obllged to retum to the port of departure and abandon the voy- 
age, the charterer is entltjed to recover the value! of the coal eonsumed on 
the uncompleted voyage! 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 156-164 ; Dec. 
Dlg. § 42.*] 

2. Shipping (§ 42*) — Chabter— Abandonment of Voyage— Cboss-Demands 

OF Chaetebeb anp Ownees. 

The United States chartered a steamship for a voyage to Manila, to re- 
port for loading at San Francisco at a speeifled date, the governmént to 
furnish her coal. The vessel was at Seattle, and was requested by the 
government to load bunker coal at Tacoma before proceeding to San 
Francisco, whlch she did. After leaving San Francisco, she proved un- 
seaworthy and returned, and the voyage was abandoned. Held thsit, in 
the absence of any agreement or claim therefor at the time, the vessel 
was not entitled to frelght on the coal carried from Tacoma to San Fran- 
cisco as a set-off against the clalm of the government for the value of the 
coal eonsumed on the abandoned voyage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §| 156-164 ; Dec. 
Dig. § 42.*] ^^ ^ 

*For other cases see same topic & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by the United States against the Bédouin 
Steamship Company, Limited. Decree for libelant. 
See, also, 167 Fed. 863. 

Henry A. Wise, U. S. Atty., and Addlison S. Pratt and Frank M. 
Roosa, Asst. U. S. Attys. 

Wallace, Butler & Brown (Frederick M. Brown and Homer L. 
Loomis, of counsel), for respondent. 

HOLT, District Judge. This is a suit by the United States ta 
recover damages from the respondent, the owner of the steamer 
Arab. The government chartered the Arab for a voyage from San 
Francisco to Manila. The steamer was not seaworthy, and, after 
leaving San Francisco, she was obliged to return to that port and 
abandon the voyage. Ail the issues in the case hâve been settled, by 
the payment by the respondent to the government of $6,715.05, ex- 
cept the claim of the government to recover $1,831.30 for coal con- 
sumed on the voyage, and a claim of the respondent to set off a sub- 
stantially similar sum for freight for transporting certain coal from 
Tacoma to San Francisco, which claims were left to be litigated in 
this suit. 

[1] I think that the claim of the libelant to recover $1,831.30 for 
the 508 tons of coal consumed between April 1 and April 11, 190L 
on the voyage from San Francisco out and back to San Francisco, is 
valid. The steamer being unseaworthy when she started, the value 
of the coal burned on the useless voyage was a direct loss to the 
United States, which it is entitled to recover. In my opinion, the gov- 
ernment has waived the défense that the counterclaim should hâve 
been submitted to the accounting officers of the treasury. No such 
défense is alleged in the. answer, and the stipulation leaves the issue 
in respect to that counterclaim to be determined in this suit. 

[2] On the merits, I think that the claim for freight for carrying 
the bunker coal from Tacoma to San Francisco, alleged as a set-off, 
cannot be maintained. The original charter provided that the United' 
States would furnish ail the fuel necessary to propel the vessel ; but 
that obligation did not become in force until the vessel was delivered 
at Seattle on October 20, 1900. By the second charter party, it is 
provided that the charter would be continued upon the vessel's re- 
porting for loading at San Francisco, to commence at 6 a. m. on 
March 22, 1901. The vessel then being at Seattle, the owners were 
obliged to deliver her at San Francisco by March 22d, and the govern- 
ment was not obliged to pay for the -coal necessary to take her there. 
The stipulation states : , 

"The Arab was accordlngly prepared to sali from Seattle In season to ar- 
rive at San Francisco prlor^ to 6 a. m. March 22, 1901, but at the request 
and command of the United States government sailed from Seattle, March 
14, 1901, boundfor Tacoma, to take on bunker coals at that port." 

There was apparently nothing in the relation of the parties to au- 
thorize the United States to command the vessel to go to Tacoma, or 
which compelled the vessel to accède to the request and command 
to go to Tacoma. It did accède to the request, however, and went 
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to Tacoma, and there took on bunker coals during four days. It is 
stated in the briefs filed that the owner of the steamer was paid for 
those four days at the charter rate of $425 per day, and that that 
amount was afterwards refunded to the governmènt. No such facts 
are stated in the stipulation, and I fail to see that they would be 
material if they had been stated. The taking on of those coals at 
Tacoma saved an equal amount bf time necessary to take on coal 
at San Francisco. It was a favorable arrangement for the govern- 
ment, because it obtaihed its coal at Tacoma cheaper than it would hâve 
obtained it at San Francisco. The owners of the steamer acquiesced 
in the request, apparently because they had to g'o to San Francisco, 
and it made no real différence to them whether they took on bunker 
Goal at Tacoma, instead of at San Francisco, or whether they took 
coaldown on the trip or went light: 

The counsel for the rfespondent claims that it might hâve earned 
freight going down. If that were so, it should hâve demanded 
f reight for carrying the coal at the time. The vessel started f rom San 
Francisco on the voyage to Manila without making ' iany claim then 
or at any previous time for the transportation of the coal. There is 
no claim that any agreement was made to pay freight for transporting 
such coal. The respondent now clairris to sèt off the amount of the 
reasonable freight for carrying the coàl from Tacoma to San Francisco 
against the government's claim for the coal burned' on the voyage 
which was abandoned. : I think it would bave made no claim if the 
voyage had been successfully prosecuted to Manila^:' and that the 
présent claim of set-off is" a mère afterthought' •: ■ : " 

The argument that the government lost nothïng on the gênerai 
transaction, because the coal which it purchased àt Tacoma for $3.60 
a ton was worth in San Francisco $7.80 a ton, sèems io me immaterial. 
The government was ehtitled to whatever profit tnight resuit from a' 
différence in the price ofcoal in a: différent port, and the fact iof 
such différence in the price has, in my opinion, nothing to do with thè 
légal liability of the parties to tbe charter. 

My conclusion is that the libelant is entitled to recover the amount 
sued for, of $ 1,83 1.30/ With interest from April 11, 1901, and Gosts. 



In ,re CUMMINS, 
In re eROCEÉR. 



(District Court, S. D. New York. May ë; 'ffi2.) 

. ;:■■■■: :-■ •■' ■ ,1 . ■.,:.! 11'!") ..v'!'! V. •■\- ■ V, ■■:■ .. ., ■ 

BAN:EBT7PTCY:(| l!70*)-^PAYMEN'rS:TO ATTOBJÎE¥+i-IlEaALIT!f; M 

' Under Bankr. Act;J.ulyil,^ 1898,/o;. 541** § 60d( 80 ;Stat. 562 (U. vS. Comp. 

dt. 1901,; p» 3446), whictoprovides! thatlf a -debtor sUall- in conteuiplationi 

of banlîruptcy pay money or transfer property to an attorney "for serv- 

•i ■ ices to' bie;afenderedi UjottrànsactioBieb^ii .be^re^kainiiaetl; t>y the court on 

th(^ ,ç^|ttiQn, o^. the trUiSi^ ov any .c??e4itpr. and shaU (Vpîjîrb'e' vf(Hd. to the 

extent" of a rçft'sonablë amount,'! e,tp., the paymentby a jbaalcrupt to an 

' artotiey df'a i-eàsbriablë ree for' ^erVlces In relation to his iridefrtednèss Is 

, ■ • . ■: li — il - 1- ,T! . i — ' — >-^ — • ' ?i . |i'.>-i — .( i; 1 . 1 .1 :. ii — i . . . ; . . .: . — Li -. ■••■ • ■; ; — ' ' ■ :. — . 
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valid, and not preferentlal, whether such payment was made before or 
after the services were rendered. 

[Ed. Kote.— For other cases, see Bankruptcy, Cent. Dlg. §§ 267, 271 ; 
Dec. Dig. § 170.* J 

In the matter of William J. Cummins, bankrupt. On report of 
spécial master as to the claims of Frank L,. Crocker. Report con- 
firmed. 

Parsons, Closson & Mcllvaine and Samuel S. Koenig, for trustée. 

Crocker & Wickes, for claimant. 

MAYER, District Judge. The trustée opposes the confirmation of 
the report of the spécial master, which, in effect, upholds the trans,- 
fer of an automobile (agreed to be worth $600) to an attorney for pro- 
fessional services. At the same time the trustée moves that the ex- 
penses of the proceeding be paid by the attorney. The spécial mas- 
ter has reported at length, and I shall refer only to one question in- 
volved. 

The claimant, Frank L. Crocker, was retained by the bankrupt as 
his attorney on January 14, 1911, and for some weeks examined into 
the complicated financial affairs of the bankrupt, evidently hoping 
to disentangle them, but finally concluding that bankruptcy was in- 
évitable. On February 21, 1911, while in Nashville (where the bank- 
rupt had certain property and interests), the bankrupt, being then 
without ready funds, transferred an automobile to Mr. Crocker, stat- 
ing that he would be glad to hâve Mr. Crocker take it and sell it, and 
apply the proceeds on account of disbursements and fées for services 
rendered and which might thereafter be rendered. Mr. Crocker tes- 
tified that his services and disbursements down to the date of the 
transfer amounted to $600, and he does not make any claim for serv- 
ices. rendered from that date until April 11, 1911, when the pétition in 
bankruptcy was filed. 

Mr. Crocker relies upon section 60d of the Bankruptcy Law, while 
the trustée urges that the transfer was preferential, and is not saved 
by the section above mentioned because the payment was for services 
already rendered and not to be rendered. Section 60d is as f ollows : 

"If a debtor shall, direetly or indireetly, In contemplation of the flllng of 
a pétition by or against him, pay money or transfer property to an attorney 
and counselor at law, solicitor in equity, or proctor in admiralty for services 
to be rendered, the transaction shall be re-examined by the court on the pé- 
tition of the trustée or any creditor and shall only be held valid to the ex- 
tent of a reasonable amount to be determined by the court, and the excess 
niay be recovered by the trustée for the benefit of the estate." 

The contention of the trustée is in effect that, if a debtor in con- 
templation of the filing of a pétition by or against him retains an 
attorney to advise and act for him, the attorney must then and therp 
get his fee, else he will become a gênerai creditor. In other words, 
a lawyer is to be deprived of the saf eguard of t\}e statute because 
he has the decency not to insist on an immédiate retainer in money 
or property, and is willing to wait until he can décide what his fee 

•For other cases see same tocic & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
196 F.— 15 
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ought to be in the light of service actually rendered. There is no 
rëàsotiS^hysta tûtes, under familiàr canons, cannpt be construed sen- 
sibly. 

The Congress has given the court full power to re-examine such 
a transaction with a view of ascertairiing its good faith, and then 
deterraining whether the fee is reasonable. What is meant, by the 
statute,' is that a debtor, under the circumstances therein described, 
may f uUy pay an attorney reasonable compensation for services to 
be rendered, and it, is immaterial whether the payment is made at or 
after the professional engagement is entered into. Upon the re-ex- 
amination provided for by the statute, it should not be difficult to 
détermine either the bona fides or the reasonableness of the charge. 
Inthis case, the attorney acted in strict accord with his professional 
obligations, and, indeed, his fee was noticeably moderate. 

He will not be penalized by an order to pay the expenses of a 
proceeding in which he was called upon to défend a proper and well- 
earned fee. 



VBEMEULB v. EEILLT, 

(District Court, S. D. New Yorlc April 1, 1912.) 

Bkfebence (§ 6*) — Power to Eefeb in Fedeeal Coukts — Actions at Law — 
Appointmbnt of Atjditoe. 

A fédéral court has no power to appoint a référée to hear and déter- 
mine ail tlie issues in an action at law in whlch the défendant is entitled 
to a jury trial, unless waived by stipulation under Rev. St. §§ 648, 649 
(IT. S. Comp. St 1901, p. 525) ; but It may appoint an auditor to simplify 
the issues, where items of account are involved which are so numerous 
or eomplex as to render it neeessary for the understandlng of the jury. 

[Ed. Niotei-i— For other cases, see Référence, Cent. Dig. § 6; Dec. Dig. 

se.*] : 

At Law. Action by Cornélius C. Vermeule against Hugh J. Reilly. 
On motion by plaintiffior référence. Motion overruled, but auditor 
appointed, 

Joseph Hover,, for plaintiflf. 

Henry Wetherhorn , (WiUiam C. Rosenberg, of counsel), for de- 
fendant, 

HOLT, District Judge. This is a motion to refer the case to a 
référée tô |heâr and détermine ail the issues, upon the ground that 
the pàse; involves the examination of a long account, The action is 
a common-law action to recover damages for services alleged to hâve 
been rendered and disbursements alleged to hâve been made by the 
pliaintiff for the défendant while acting as an èngineer in certain 
construction Work in Cuba. A référence to hear aiid) détermine a.11 
thé issues in such an action canttot be oi'deréd in the Ûnitedi States 
couïts. The défendant has a coristitutional right to a jury trial in 
such a caSè, and the tJnitéd Stàtés stâtùtes provide that the trial of 
issues of fatt in c6mmdn-lâw cases shall be by jury, unless the parties 

•For otber cases B«e eame topic & S ncIiIBBIi In Dec. & Am. Dlgs. 1907 to daU, & Rep'r Indexes 
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file a stipulation in writing waiving a jury. R, S. U. S. ,§§ 648, 649 
(U. S. Comp. St. 1901, p. 525). The fédéral courts, however, hâve 
power in such an action to appoint an auditor to simplify the items 
and the issues, where the items involved are so numerous or complex 
as to render a proper undterstanding of the controversy by the 
jury impossible until they hâve been simplified. Fenno v. Primrose, 
119Fed. 801, 56C. C.A. 313. 

The çomplaint herein demands judgment for $94,318.40 for plain- 
tiff's services and disbursements. The plaintifF's bill of particulars 
contains two lists of disbursements ; one containing about 300 items, 
aggregating $25,416.99, and the other containing about 100 items, ag- 
gregating $14,962.62. The issues as to the services can be well tried 
by a jury. But if it -wtre attempted to try the issues as to the 
disbursements, consisting of about 400 items aggregating about 
$40,000, by the same jury, without any preliminary investigation and 
simplification of the account, the trial would probably be unduly 
protracted, and it would be very difficult, if not impossible, for the 
jury to remember the testimony relating to the diiiferent items of the 
disbursements. An auditor may be appointed to take évidence and 
report when, where, to whom, and for what the various disbursements 
were made, and the auditor will also be directed to collect and put 
together the items which, after investigation, are admitted to be cor- 
rect, the items which in his opinion should be allowed or disallowed 
in whole or in part, also the items which are similar in their character, 
and wouldl probably be governed by the same rules of décision, giving 
the aggregate of such items in each case, and generally to make a 
preliminary investigation in the case, with a view to a report which 
will simplify the account and the issues, in order that the case may be 
intelligently presented to a jury, in accordance with the principles 
laid down in the case cited above. 

The auditor is directed to proceed with ail reasonable speed, and the 
trial of the main issues is stayed till the return of the auditor 's report. 



COMPANIA MEXICANA DE CEMENTO POETLAND v. WAITB et aL 

(District Court, E. D. Pennsylvanla. May 17, 1012.) 

No. 19. 

1. Pbincipai. and Subett (§ 6*) — Lanm,obd and Tenant (5 5*) — Leasb — 
constkuction. 

An Instrument with référence to a Mexlcan cément factory was de- 
scribed as a mémorandum contract of lease between plalntlff and de- 
fendant W., and provjded that plaintifC gave and W. accepted on lease 
a certain descrlbed cément factory on speclfied terms, with the rlght to 
him to purchase the same durlng the continuance of the contract for 
$500,000 cash. A subséquent clause provided that. In the event of W. 
not executing the public Instrument (convertlng the mémorandum Into 
a contract of record), he would forfeit to plalntlff by way of stipulated 
damages $5,000, to be guaranteed either by cash deposlt In a speclfled 
bank or b/ bond. A bond was executed and dellvered provldlng that. If 

*For otber cu« see Miin« topic A i mumbbb in Dec. & Aux. Qiga. 1907 to data. & Rep'r Indexer 
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, "W;. dia npt Uve up to the lease, lie would f orfelt $5,000 Mex. An ex- 
' tension of time thereaf ter îiaving been api^led for, It was granted dn 
delivery of fin addltlpnal bond of $5,000, whlcb recitçd that ,lt was to 
secure a 60-day extension, and, if W. carrled ont the principal contract 
witiln that time, the $5,000 bond was to be cpûSldered as a partial per- 
formance of an obligation to glve a $15,000 bond requirëd by the con- 
tract to secure performance thereof . Held, that the contract was a lease 
with an option to purchase, and that the signer of the, bond other than 
W. was a surety, and not a guarantor. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. § 6; 
Dec. Dig. § 6 ;* Landlord and Tenant, Cent. Dig. §§ 3-12 ; Dec. Dig. f 5.*] 

2. Damages (§ 79*) — Bonds — Liquidated Damages ob Penalty. 

It belng Impossible to détermine the amount of aotual damages sus- 
talned by W.'s fallure to comply with Such lease and option contract, 
the amounts specifled by both bonds would be considered as llquidated 
damages, and not a penalty. 

[Ed. Note. — For other cases, see Damages, Cent Dig. g§ 164-169; Dec. 
Dig. § 79.*] 

At Law. Action by the Compania Mexicana de Cemento Portland 
against Horace A. Waite and another. On motion by défendant 
Whitney for judgment notwithstanding a verdict for plaintiiï. De- 
nied. 

M. J. O'CalIaghan, of Philadelphia, Pa., for plaintiff. 
Charles Biddle, of Philadelphia, Pa., for défendant. 

J. B. McPHERSON, District Judge. -This is a suit upon two 
bonds,, each for $5,000 Mexican currency, signed by the two défend- 
ants. Waite was not served with process, and the action has pro- 
ceeded against Whitney alone. The bonds were given under the fol- 
lowing circumstances : 

In 1902 Waite was either promoting, or was about to undertake, a 
cement-manufacturing enterprise in Mexico. On July 8th of that 
year he entered into the following contract with the plaintiff company, 
the owner of the plant : 

"Mémorandum of contract of lease, whlch Is arranged between the 'Com- 
pania Mexicana de Cemento Portland, S. A.,' and Mr. Horace G. Waite. 

"(1) The Compania Mexicana de Cemento Portland, hereinafter denominat- 
ed 'The Company,' gives, and Mr. Waite takes on lease, the Buena Vista ce- 
rnent f actory that is established on the lands of the hacienda of Denyi, 
district of Tula and state of Hidalgo, the lease coverlng the buildings, ma- 
chinery, utensils, and appliances in accordance with the Inventory herein- 
after referred to. The stock of cément whether manutactured or in process 
of manufacture, of eoal, clay and other raw material existing In the factory 
et the time when delivery is made to Mr. Waite, will remain the property of 
the Company, but nevertheless Mr. Waite may aoquire such raw material at 
cost price, paid, in cash. 

"(2) The lessee will be allowed to make free use of the water of the ha- 
cienda and of the lands adjolnlng the factory, on the understanding that 
thèse lands cover an area of one fanega aud are thbse shown in the plan 
hereunto added. He will likewise be allowed to occupy with new buildings, 
20 hectares more, provided that they are not in such places as to interrupt 
the service of the haciendas. It is understood that the use of the water will be 
subject to the condition that the lessee wlU return sald llquid to the places 
and levels at which they are now taken by the haciendas of Jaso and Denyl 

>For other casea ses eame toplc & i nvmser in Dec. & Âm. Digs. 1907 to date. & Rep'r Indexe» 
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for the irrigation of their lauds, and that the use of thèse waters by tbe les- 
see sliall in no way dlsturb or interrupt the agricultural opérations of the 
haciendas. 

"(o) The lessee will be allo«-fid to dispose of the stocli: of raw material now 
In the haciendas of Jaso and Denyi as far as niay be necessary for the manu- 
facture of the cernent and for this pnrpose he will hâve power to niake use of 
the roads and n(ïneducts that are estalillsUed on said properties. and also es- 
tabllshed at his own expense, the aipieducts, railroads or other nieans of 
transportatlon that he may eonslder cleslrable. He will also hâve power to 
construct the diiius and other worlis that may conduce to the iiicrease of 
hydraulic power in any part of the haciendas, provided that they do not in- 
terrupt the présent irrigation service of the properties or cause any disorder 
or dlsturbance in the management of the saine. 

"(4) Both the cernent fuctory with Its buildings, niaehinery. utensiis, etc., 
as well as the waters and lands referred to in the first and second clauses, 
will be delivered to ilr. Waite three months after the date of this mémoran- 
dum ; bitt should tbe lessee so prêter and gi\e a written previous notice to 
the (Company, snch delivery may le delajed for another niontb. ïhe delivery 
will be subject to tb.e inventory whieh is added to this meniorandiun and to 
the inereasp or decrease that may take place up to the day of delivery by 
reason of the opei'ation of the factory subsequently to the date on whieh 
said inventory is taken. 

"(5) The terni of this lease sball be of eigbt years from the date on whieh 
the factory is delivered to the lessee. The three first years of said terin 
shall be binding on both ptirtles, and Mr. Waite will hâve power to consider 
the contract rescinded wlthin the five years following provided that he noti- 
fies the Company thereof, at least one year prevlously to the cancellation. 

"(6) The lessee shall pay no rent wliatever for the three months following 
the date on whieh he receives deli\ery of the factory and its dependeneies. 
Once that period bas elapsed the rent shall lie at the rate of tbirty-si.x thou- 
sand dollars per anuuni, payable at the rate of tbree thousand dollars at the 
end of each month. As an exception it is provided that the rent for the 
first half year will be payable at the end of every three months and at the 
rate of nine thousand dollars per quarter. 

"(7) Should Mr. Waite default on the payment of the above sdpulated rent 
for two consécutive niontlis or for one of the three inonthly periods mentioned 
In the precedlng clause, the Company will bave power to hold the présent 
contract rescinded. 

"(<S) Mr. Waite biiids liimself to invest in tbe repairs to the buildings whlch 
at présent contain the factory, and in the érection of new machinery, build- 
ings, additional mothe power and means of conininnicatlon, a capital of not 
less than thlrty thousand dollars, making an Ins'estment within the year fol- 
lowing the date on whieh said factory is delivered to hini. The lessee shall 
prove by means of invoices, pay rolls, etc., that during the first six months 
of the stipulated terni, be bas Invested at least flfteen thousand dollars, and 
he will prove by the sanie nieans, that during the second six months, he has 
employed in the objects above indicated. the balance necessary to complète 
the sum of thirty thousand dollars referred to. Nevertheless, should Mr. 
Waite désire, Instead of proving the investment of the above mentioned sums. 
he may deposit them in the Banco Central Mexicano at the disposai of the 
Company, within tbe periods above mentioned. Ile may likewise give the Com- 
pany a bond for the above amounts, executed by the American Surety Com- 
pany or by another person that is satisfactory to the Company. 

"(9) Ali the Works and iinprovements that may be executed by Mr. Waite in 
the présent machinery and buildings as delivered to him under the annexed 
Inventory will remain for the beneflt of the (Jompany, without said gentleman 
having any right to demand any compensation whatever. On the expiration 
of this contract, Mr. Waite will hâve power to withdraw the englues and ma- 
chinery whose absence will not imply any injury or détérioration in the fac- 
tory or machinery whieh the Company is to recelve on the expiration of the 
contract. ïhe machinery that he may erect whether as an extension or en- 
largement of. the présent plant or whether as a fresh plant will remain the 
property of Mr. Waite, and he will hâve power to withdraw it on the ex- 
piration of the présent contract ; but the uew building whieh he may erect 
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wlll remala for tlie benefit of the Company without the latter having to pay 
any compensation whatever^ AU questions that may arise in connection wlth 
tlie stipulations of tliis clause will be deeided by two experts who wiU be ap- 
pointed one by each side and by an lunpire who wlll be designated by tbem 
in the event of discord. Should elther of the interested parties not appoint 
its expert, or should the latter not deslgnate the umpire wlthln a term of 
eight days, either of the parties may apply to one of the civil Judges of the 
clty of Mexico, for the appointment of the expert that is wanting. 

"(10) As long as this contract remains in force, Mr. Waite will hâve a 
right to purchase the haciendas of Jaso and Denyi and the cément factory 
of Bueaa Vista, with its machinery and everythlng that 'de facto or de lege' 
may belong to any of them, just as they hâve been acquired and are now 
possesséd by the Company, for the sum of flve hundred thousand dollars 
cash. Mr. Waite will respect the contracts of lease or any others that may 
hâve been execnted by the Company in connection with the opération of the 
haciendas, on the understanding that none of them will be for a longer term 
than five years from this date, and that the properties, etc., produce at least 
twelve thousand dollars net per annum. 

"(11) It Is understood that the rent stipulated in clause 6, the price speci- 
fled in clause 10, and generally speakiug, ail payments that are to be made 
by Mr. Waite, shall be paid to the Company without any déduction of any 
kind whatever, and that therefore, sald gentlemen will hâve to pay ail kinds 
of taxes under the présent or future laws, even though sùch laws may pro- 
vide for their payment by the Company. 

"(12) On the expiration of the lease, Mr. Waite wlll return the factory in 
accoPdance with the inventory that under the conditions of clause 1 Is added 
to the présent contract. He wlll likewlse dellver the new buildings that he 
may hâve erected and the Improvements that he may bave made in the 
présent machinery, and that cannot be separated without injury to the same, 
as well as the utensils and other iittings that are entered in said Inventory, 
or in good working order and without any further détérioration than that 
caused by natural wear and tear, for which reason Mr. Waite will take care 
to make at his own expense, the repairs and maintenance work that may be 
necessary. AU questions that may arise in connection with the dellvery of 
the machinery and improvements made by Mr. Waite, wlll be deeided by ex- 
perts in the same manner as provlded in clause 9. 

"(18) In order to guarantee the obligations whlch Mr. Waite assumes un- 
der the présent contract, Mr. Waite will hypothecate ail the new buildings 
and new machinery which he may erect, and at the tlme of converting this 
mémorandum Into a public instrument, he will give the Company a bond for 
the sum of flfteen thousand dollars. Said bond will contain a waiver of the 
benefits of any préférence whatever as well as of division with other creditors. 
Mr. Waite may at his option, substitute said bond with a deposit of the above 
mentioned sum of flfteen thousand dollars in the Banco Central Mexicano, at 
the disposai of the Company in case of need. Said deposit will be refunded 
to Mr. Waite aft'er the expiration of the contract, provlded he has not in- 
curred any liabillty through nonfulflllment of the same. Should Mr. Waite 
invest a sum of not less than forty-flve thousand dollars in the objects refor- 
red to in clause 8, as proved by the means laid down in the same clause, he 
will bave a right to withdraw the deposit referred to in this clause or to bave 
the bond canceled that is also referred to. TJnless the bond is given or the 
deposit made, this agreement will bave no binding effect on the Company. 

"(14) The présent contract wiUbe subject to the approval of the gênerai 
meeting of shareholders of the Companla de Cemento Portland, only as far 
as it applles to the promise of sale which Is stipulated in clause 9, and It 
will be firm and valid from this moment, as far as regards the lease, be- 
cause the board of directors is sufflciently authorlzed to exécute ail kinds 
of contracts, under* the by-laws of the Company. 

"(15) In the event of Mr. Waite not exeeuting the public instrument into 
which this contract is to be converted, for any reason, he will forfeit to the 
Company by way of stipulated damages, the sum of flve thousand dollars, and 
in order to guarantee that sum, he will within flve weeks from the présent 
date, either deposit the same in the Banco Central Mexicano Or else give 
bond for the same to the satisfaction of the Company. Should Mr. Waite 
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allow the stipulated term to elapsé without making the deposit or executing 
the bond herein referred to, the présent mémorandum wlU be held nul! and 
void. The deposit will be returned to Mr. Waite or the bond cancelled, on 
the exécution of the public Instrument in accordance with this mémorandum. 

"The présent mémorandum is signed in the City of Mexico on the 8th of 
.Tuly, 1902, before the notary. Lie. David Lazo, who wlU couvert It into a 
public instrument and insert therein ail the other clauses, stipulations and 
walvers that may conduce to the better understandlng and more exact ful- 
fillment of the stipulations of this mémorandum. The expenses of the deed, 
its certifled copies and the taxes that may be payable by elther side or on the 
transaction recorded shall be equally dlvided. 

"This mémorandum will be converted into a public instrument before the 
factory is delivered to Mr. Waite, always provided that this gentleman bas 
given the guarantee referred to in clause 13 within the term therein stipu- 
lated." 

[ 1 ] This is essentially a lease with an option to buy, under which 
Waite was to take possession on October 8th. The contract became 
at once a binding obligation, but the parties contemplated that it 
should be "converted into a public instrument before the factory is 
delivered" ; and this I understand to mean that it was to be put upon 
record, so that certain légal conséquences should follow under the 
Mexican law. This conversion was evidently regarded as important, 
for clause 15 was inserted to insure its performance. The clause 
may be repeated in this connection: 

"(15) In the event of Mr. Waite not executing the public Instrument into 
which this contract is to be converted for any reason, he will forfelt to the 
Company by way of stipulated damages the sum of $5,000, and in order to 
guarantee that sum he will, within five weeks from the présent day, either 
deposit the same In the Banco Central Mexlcano, or else give bond for the 
sum to the satisfaction of the Company. Should Mr. Waite allow the stipu- 
lated term to elapse without making the deposit or executing the bond herein 
referred to, the présent mémorandum will be held null and void. The deposit 
will be retumed to Mr. Waite or the bond cancelled on the exécution of the 
public instrument in accordance with tUs mémorandum." 

Under the option given by this clause, the first bond in suit was 
executed within the five weeks, but the principal contract was never 
converted into a public instrument, and indeed, after some further 
transactions between Waite and the Company, which will be referred 
to in a moment, he abandoned the enterprise, and apparently returned 
to the United States. The bond is as f ollows : 

"Philadelphia, Pa., July 31st, 1902. 
"Gentlemen: In accordance with the contract drawn July 8th, 1902, be- 
fore Nortary Public Lie. David Lazo between the Compania Mexlcana de Ce- 
mento Portland of the state of Hidalgo, Mexico, and Horace G. Waite of New 
York City, whereby Horace G. Waite agrées to rent for the term speclfied the 
property of said Company, and in accordance with clause 15 of said con- 
tract of lease, whereby said Waite agrées to forfelt the sum of five thousand 
dollars ($5,000.00) Mex. should he not llve up to said lease, and in accordance 
with the authorization of the Banco Central Mexlcano of the City of Mexico, 
the duly authorized agent of said Compania Mexlcana de Cemento Portland, 
said authorization being given in a letter of July 14th, 1902, whereby the 
Personal guarantee of Horace G. Waite endorsed by the guarantee of J. P. 
Whitney, 227 South Front Street, Philadelphia, Pa., shall stand in lieu of 
said five thousand dollars ($5,000.00) Mex. required In clause 15 of said con- 
tract of lease: Now therefore, the said H. G. Waite and J. P. Whitney bind 
themselveé in the sum of five thousand dollars ($5,000.00) Mex. said silm to 
be (prfeited In case said contract of lease is not carried out. 
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"■••Though thls bond will te glven lu duplicate, one to be forwarded by mail 
tb'th^'Bafléo Central Mexlcano, the otber to be glven to the Park National 
Bank of New York, the authorlzed agents of said Banco Central Mexicauo, 
it Is'tiilderstood and agreed that the guarantee and obligation shall be llmit- 
ed to ïhe sum of flve thousaîid dollars ($5,000.00) Mex. 

"le. Wltness whereof, the parties hâve hereunto set thelr hands and seals 
this tWrty-flrst day of July A. D. 1902. Horace G. Waite. 

"John P. Whltney. 

"Subscrlbed and acknôWledged before me this 31st day of July, 1902. 

"Arnold Katz, Notary Public. 
"My commission expires January 2nd, 1905. 
"Legalized before Xlexican consul at Philadelphia." 

The importance of clause 15 is apparent. If it sliould net be com- 
plied with, the vvhole contract was to become null and void. 
' [2]- The question fb'f décision now is whether the sum for which 
thîs' first bond was given is liquidated damages or metely a penalty. 
Some contention wâs made by the défendant that he was only a guar- 
antor, but this I think does not need discussion. In my opinion he 
wàs a'sUrety, and is'dïfectly and primarily liable, not secondarily, as 
a guai'antor wpuld be, and the extent of his liability is the only point 
for consideratibn. ' Neithèr' do I think it important to détermine 
vUhëth'er the bond is'a'Méxican contract ôr a Penûsylvania coiltract. 
The agreement of July 8th was undoiibfèdly a Mexidm contract, and 
the argument is not withQUt: iforce, that the bond should also be so de- 
scribed,- -whether it be regarded as an undertaking merely incidental 
and sùbsidikfy to the principal' contract; of thé' test be appliedj that 
Mexico wa? the place o,f performance. But I do iiot décide this ques- 
tion; for, uoder the law of either country, it seems to me that the 
sum bas'lJeeii made liquidated damages by the clear intent of the par- 
ties. If this was their inteiit,'ît must be enforced., The bond refers 
to clause 15, and déclares^. that "Waite agrées to, 'forfait the' sum of 
$5,000 Mex. should he not live up to said lease," including thereby, 
of course, the fifteenth GÎause thereof , and then goes on to say dis- 
tinctly that it is to "stand in liteu of sàid $5,000 Mex. required in 
clause 15 of said contract of lease." When, therefore, the bond fur- 
ther déclares that Waitç and Whitney bind themselves in: the sum 
of $5,000, Mex., this sum to be forfeited "in case said contract of 
lease is not carried out," it means this much at.Ieastas it seems to 
me, even if it means nothing more — in case the fifteenth clause is not 
carried out. The final paragraph is merely precautionary. It recites 
that the bond is to be given in duplicate, and therefore déclares that 
the obligation is to be limitéd to only one sUm of $5,000. As a;lready 
stated, Waite nevei; cqnyerted the contract of july 8th into a public 
instrument, and in other respects did not live.up to the lease; and, 
as the bond by its oVi^n term&became forfeited by this default, the 
question sirpply is wheth'er the surn named wa's stipulated damages or 
merely a, penalty.' Without discussing at lëngth this much contro- 
verted question, it is my opittion that either under the law of Mexico 
lot thé law of Pennsylvània the whole sum becaine due and payable. 
Clause 15, ,to which thé bond "expfessly re fers, déclares in unatnbigti- 
ous terms. that; the amount is to bé "stipulated dainages," and ail, the 
circumstances of the transaction point to the conclusion that the par^ 
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ties intended this resuit to follow. The difficulty, if not the impracti- 
cability, of assessing the actual damage, is apparent, and the courts 
hâve always regarded this fact to be of great importance when they 
are considering the meaning of a particular agreement. 

The second bond, dated October 3d, refers specially to clause 13. 
It may also be repeated hère for convenience : 

"(13) In order to guarantee the obligations wliich Mr. Waite assumes un- 
der the présent contract, Mr. Waite will hypothecate ail the new buildings 
and new machiuery which he may ereet, and at the time of converting this 
mémorandum into a publie instrument, he will give the Company a lioud for 
the sum of flfteen thousand dollars. Said bond will contaln a walver of the 
beneflts of any préférence whatever as well as of division wlth other creditors. 
Mr. Waite may at his option, substitiite sald bond with a deposit of the above 
mentioned sum of flfteen thousand dollars in the Banco Central Mexicano, 
at the disposai of the Company in case of need. Said deposit will be refunded 
to Mr. Waite after the expiration of the contract, provided he has not incurred 
any liability through nonfulflllment of the same. Should Mr. Waite invest a 
•sum of not less than forty-five thousand dollars in the objects referred to in 
clause 8, as proved by the means laid down in the same clause, he will hâve a 
right to wlthdraw the deposit referred to in this clause or to hâve the bond 
cancelled that is also referred to. XJnless the bond is given or the deposit 
made, this agreement will bave no binding effeet on the Company." 

It will be seen that this bond of $15,000 was to be given at the time 
when the instrument of July 8th should be converted into a public 
instrument, or, at his option, Waite might deposit $15,000 in the Mex- 
ican Central Bank as a substitute for the bond. This clause also was 
evidently regarded as of vital importance; for, if the bond should 
not be given or the deposit made, the lease was to be null and void. 
When, therefore, difificulties arose, and Waite was unable to carry out 
the contract of July 8th, which involved the giving of the bond of 
$15,000 just mentioned, and an extension of 60 days was agreed upon 
from October 8th, the date when possession was to be delivered, it 
was required that, in order to obtain that extension, Waite should 
give an additional bond of $5,000 Mex. The bond itself déclares the 
object to "secure a sixty days' extension and postponement of ail the 
dates of paj'ment of further sums and dates of acceptance of the 
property as specified in said contract of lease." If within that addi- 
tional period Waite should carry out the principal contract (which, I 
repeat, involved the giving of the bond provided for by clause 13), 
it was agreed that the $5,000 bond of October 3d should be considered 
as a partial cornpliance with that clause, and that the amount of the 
bond originally stipulated for should be reduced to $10,000. This be- 
ing the situation on October 3d, the second bond in suit was given, 
and Waite and Whitney bound themselves thereby in a further sum 
of $5,000 Mex., "said sum to be forfeited in case said contract is 
not carried out." The bond is as follows : 

"October 3, 1902. 
"To the Banco Central, City of Mexico. 

"Gentlemen: In accordance with the contract of lease drawn July 8th, 
1902, before Lie. David Lazo between the Compania Mexicana de Cemento 
Portland, of the state of Hidalgo, Mexico, and Horace G. Waite, of New 
York City ; and in ac-cordance wlth clause l."? of sald contract of lease where- 
by said Waite agrées to deposit on or before October 8th, 1902, a bond of 
$15,000, Mex. value ; and in accordance with a later agreement entered into 
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between Signer Plmentel'tepresenting sald company and C. W. Whittemore 
representlng said Walte, thls later agUeement modlfylng tbe terms of sald 
clause 13 la that It wasagreed that sald Walte mlght by deposltlng an extra 
bond of $5,000 Mex. secure a slxty days extension and postponement of ail 
tbe dates of payment 6f fùrther sums and dates of aeceptance of the prop- 
erty as speclfled in sald contract of lease, the above named bond of $5,000 
belng consldered as a partial payment on said bond of $15,000 mentloned in 
clause 13, and It belng understood tbat the terms and conditions of said 
contract are in no way alteréd or affected except as allowing sald Walte the 
further time of slxty dkys to fulflll the requirements of said contract; and 
wherèas the Banco, Central of the City of Mexico is the duly authorized 
agent of sald Oompanlà Jîexicana de Cemento Portland. 

"Nowj therefore, the said Horace G. Walte and J. P. Whitney bind them- 
selves to the sum of $5,000:Mex. to said Banco Central, said sum to be for- 
feited in case said contract is not carrled out. 

"In Wltness whereof, the parties bave hereunto set their hands and seals 
this 3rd of October, 1902. Horace G. Walte. 

"J. P. Whitney. 

"Subscribed and acknowledged before me this 3rd day of Oct. 1902. 

"Arnold Katz, Notary Publie. 

"My commission expires January 2nd, 1905. 

"Legallzed before Mexican consul at philadelphia." 

As is plainly apparent from the récitals in the bond, the contract 
referred to is the agreement of July 8th as modified by the extension 
agreenient; and, whether it be a Mexican contract or a Pennsylvania 
contract, I reach a similar conclusion concerning its effect, as in the 
case of the first bond, namely, that the sum stipulated was intended 
to be liquidated damages, and not merely a penalty. 

It follows, therefore, that the djrected verdict, for which each party 
asked me to give a binding instruction, should stand. Judgment may 
be entered thereon in favor of the plaintifif, and to this order for 
judgment ian exception is sealed in favor of the défendant Whitney. 



CITÏ WATBR CO. OF CHILLICOTHE v: CITX OF OHILLICOTHE, MO. 
(District Court, W. D. Missouri, W. D. May 1, 1912.) 
' ' ' ' No. 3i752. 

1. Wat^bs.and lA'^ATEB CouRSES (§ 200*) — MUNICIPAL Wateb Supply— Con- 

TKACTS— STATITTES— Api?tICATI0N. 

Rev. St. Mo. 1909, § 8868, whlch is a part of article T, relating to man- 
ufacturing and business corporations, provides that the municipal au- 
thorities of anycity are authorized to contract with any such corpora- 
tions for lighting or supplying with water the streets and public places 
of tlie dty for a length of time which shall be agrè'ed on, not exceedlng 
20 years, and that the provisions of the section should apply to ail cities, 
towns,. and : villages, whether organized by spécial ehg.rter or under the 
laws of the state, provisions of any spécial charter to the çontrary not- 
withstanding, provided that contracts entered into under such section 
should hâve no légal form until submitted to a référendum vote and rat- 
Ifled by a two-thirds majorlty of the légal votes poUed at élection. Hetd, 
that such section did not confer power on the clty to contract with bodies 
corpoïate other than therein named, nor with natural persons, aiid had 
no application to a contract between a clty and certain, individuals to 
whom a waterworlts franchise had. been granted to furnish water to the 
clty in considération of a payment of certain hydrant reniais without 

•For other cases ses sa me topic & § number 1q Dec. & Am. Digs. 1907 to d&te, & Rep'r ladexes 
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any limitation as to time, though It was the purpose of tbe indlvidnals 
witli whom the contraet was made to transfer their rights to a corpora- 
tion to be formed for that purpose. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. § 
274; Dec. Dig. § 200.*] 
2. Watebs and Water Courses (§ 203*) — Purchase of Supplies— Ordee— 
Absence or Contract— City's Liability. 

Kev. St. Mo. 1909, § 2778, provides tliat no city sliall malie a contract 
tinless tlie same stiall be within the scope of its powers or be expressly 
authorized by law, nor unless such contract be made on a considération 
whoUy to be performed or executed subséquent to the maklng of the con- 
tract, and the contract including the considération shall be In writlng and 
dated when made subscrlbed by the parties thereto, or thelr agents au- 
thorized by law and duly appointed and authorized in writing. HeM 
that, under such section as construed by the Missouri Suprême Court, a 
city, in the absence of a written contraet, could not be made liable for 
the reasonable value of water furnished to and used by it. 

[Ed. Note. — For other cases, see Waters aud Water Courses, Cent. Dig. 
§§ 289, 290-299; Dec. Dig. § 203.*] 

In Equity. Suit by the City Water Company of Chillicothe against 
the City of Chillicothe, Mo. On demurrer to pétition. Sustained in 
part and overruled in part. 

Harkless, Crysler & Histed, for plaintifï. 
John H. Taylor, for défendant. 

POLLOCK, District Judge. The facts are : On October 16, 1886, 
a contract was entered into by Ordinance No. 257 between the city 
and Henry C. Comegys and Jared E. Lewis for the construction there- 
jn of a System of waterworks, and the furnishing to the city through 
fire hydrants located thereon a supply of water for the extinguishment 
of fires, and other purposes, on the terms and conditions specified 
therein. This contract provided in relation to the furnishing and 
payment for fire hydrant service furnished for the use of the city, 
as foUows: 

"The said city of Chillicothe, Missouri, agrées to pay the said Comegys and 
Lewis, their assigns and successors, an anuual rental of thirty-five dollars for 
each of said flrst ninety hydrants set, erected and put ru use as aforesaid, 
and further agrées to pay an annual rental of thirty dollars for each hydrant 
placed and put th use upon the extension of mains whlch may be ordered laid 
by said elty of Chillicothe said extension to be at the rate of ten (10) fire 
hydrants to each mile of said pipes so laid, and located at such points as the 
city authoritles may détermine ; ail of the said rental to be paid in equal 
semiannual payments in the fuU term as hereinbefore specified; Provided, 
that said works shall hâve been previous thereto fuUy tested and approved 
by the proper authoritles of said city or its engineer. And the city shall 
hâve the rlght to establish thirty-five (35) additional hydrants within the 
System provided for in this ordinance,, on payment of the costs thereof and 
connection, which said hydrants shall be free of any rental charges." 

The purpose of the ordinance, and the time for which the franchise 
was to extend, as stated in the first section thereof, reads as foUows : 

"To grant to Comegys and, Lewis, their assigns and successors, the right 
and franchise to construct, maintain and operate waterworks in said city 
of Chillicothe for public and private supply of water within said city for the 
period of twenty years." . 

•Foi otber CEtses see same topic & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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After this contract was entered into, the grantees of the franchise 
and contract rigKts, Cbmegys and L,ewis, sold, assigned, and trans- 
ferred ail their rights, title, and interest under the ordinance to plain- 
tiff in this action. A waterworks System was constructed under the 
terms of the contract, and in compliance with its provisions, and there 
were thereon located from time to timé thereafter 134 fire hydrants 
through which water service was furnished by plaintiff to the city. 
For the use of 90 of such fire hydrants first located under the terms 
of the contract the plaintifï was to receive from the city $35 per an- 
num, payable semiannually, and for the remaining four it was to re- 
ceive $30 per annum, payable in the same manner. For the term of 
20 years from the daté the contract became effective between the par- 
ties, the city accepted performance of the service so contracted and 
paid for the same. After that date, however, although the city ac- 
cepted performance of the service from plaintiff, it has refused to pay 
for the same at the price stipulated in the contract or the reasonable 
value of the service performed. This action in two counts was brought 
by plaintiff to recover the value of the service so perfqrmed by the 
city for the semiannual periods occurring from October 16, 1906, to 
September 30, 1911. The first çount of the pétition is based on the 
contract, and judgment is demanded for the amounts specified in the 
contract to be paid semiannually. The second count is based on the 
reasonable value of the service performed by plaintiff for the city in 
which the contract price is alleged to be the reasonable value. 

Défendant has interposed a demurrer to this pétition which has 
been presented and stands submitted for décision. The contention of 
the défendant is it is not liable to plaintiff on the contract pleaded 
in the first Gount, for that contract was fully completed, and ended 
before any portion of the service for which recovery is sought was 
performed. As to the second coUnt, défendant dénies its liability on 
the ground under the statute law of the state, a municipal corporation, 
such as défendant, cannot be maintained liable in any case for goods 
furnished or services performed for its benefit in the absence of an 
express contract in writing subscribëd by the parties and entered into 
in accordançe with the provisions of the statute. 

[1] The statute relied upon by défendant to show a complète ter- 
mination and fulfillment of the contract between the parties before 
any part of the cause of action presented in this case àrose reads as 
follows: 

"The municipal authorltles of any city, town or village are authorlzed to 
contract with any such corporation for the llghtlng by gaS, electricity, or 
supplying with water the streets, lanes, alleys, squares and public places in 
any such city, town or village. The municipal authorltles of any city, town 
or village in which any water company shall be organlzed under this article, 
may contract with any such company for the purpose of supplying with water 
streets, lanes, alleys, squa,res and publie places lu any such town or village 
for a leugtb of time which shall be agreed upon between such city, town or 
village and such company for a term not exceeding twenty years ; and the 
provisions of this section shall apply to ail cities, towns and villages in this 
state whether organlzed by spécial charter or under the laws of the state, any 
provisions in any spécial charter of any city, town or village in the state to the 
contrary notwithstanding: Provided that contracts entered into under the 
provisions of this section shall hâve no légal form until the same shall be 
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submitted to a TOte of the qualifled voters at a gênerai or spécial élection of 
sucii city, towii or village and shall be ratifled by à two-tbirds majority of 
the légal votes polled at said élection." Section 3368, R. S. 1909. 

That section of the statute law of the state which défendant con- 
tends precludes ail légal liability on its part for the reasonable value 
of the service performed by the plaintiff for its benefit reads as fol- 
lows : 

"No county, city, town, village, scUool townsliip, scbool district, or other 
municipal corporation shall make a contract unless tlie same shall be within 
the scope o( its i)owers or be expressly authorlzed by law, uor uuless sueh 
contract be made upon a considération wholly to be performed or executed 
subséquent to the making of the contract ; and such contract, including the 
considération, shall be in writing and dated when made and shall be sub- 
scrlbed by the parties thereto or their agents authorized by law and duly ap- 
pointed and authorized in writing." Section 2778, R. S. 1909. 

In so far as the right of action based on the written contract is con- 
cerned, there can be but little doubt, if the provisions of section No. 
3368 above quoted are applicable to the f acts of this case, it was be- 
yond the power of the city to bind itself by a contract extending more 
than 20 years; therefore, the demurrer to the first count should be 
sustained. 

However, it is the contention of plaintiff the provisions of said sec- 
tion are inapplicable to the facts of this case, for the reason the opéra- 
tion of said section is by its express terms confined and limited to con- 
tracts made by a municipality therein named with such corporations 
as are therein designated, and as the contract in this case was made 
between the city and individuals, and was not made by the city with a 
corporate citizen, such as is named in the statute, the act is inapplica- 
ble. By référence to the statutes of the state, it is found said section 
forms a part of article 7, relating to manufacturing and business cor- 
porations. From a reading of the section itself it is seen the Législa- 
ture of the state did not undertake to confer any gênerai power on the 
municipalities therein named to contract, but, on the contrary, re- 
stricted the exercise of the contracting power thereby conferred not 
only to the subjects of light and water, but, again, as to persons with 
whom contracts for the purposes named might be entered into, namely, 
with such corporate bodies as were in contemplation by the Législa- 
ture when the act was passed ; that is to say, such manufacturing and 
business corporations, as should be incorporated under the provisions 
of the act doing business within the limits of the municipalities had 
been created under gênerai or spécial provisions of the law. With 
such domestic corporations so created the municipalities named in the 
act are granted f ull power to contract in the manner therein specified 
for a supply of water and gas or electric light for the limited term of 
20 years, and no longer. Under repeated adjudications, it must be 
held said act by its express terms neither conferred power on the city 
to contract with bodies corporate other than therein named, nor with 
natural persons, such as was done in the case at bar. In other words, 
that the provisions of said act are without application to the facts 
of this case. Santa Anna Water Co. v. Town of San Beunaventura 
(C. C.) 56 Fed. 339; Los Angeles City Water Co. v. City of Los 



238 196 FEDBBAL BBPOETEB 

Angeles (C. C.) 88 Ped. 720; Manhattan Trust Co. v. City of Dayton, 
59 Fed. Z27, 8 C. C. A. 140; City of Des Moines v. Welsbach Street 
Lighting Co., 188 Fed. 906, IIÔ C. C. A. 540; Tiller v. St. Louis & 
S. F. R. Co. (C. C.) 189 Fed. 994. And this is further true, although 
it may hâve been the interit of thé individual with whom the contract 
was made by the cify at the time it Was entered into to transfer ail. 
their rights thereunder to thè plaintiff, which was accordingly donc. 
See Los Angeles City Water Co. v. City of Los Angeles, supra. If, 
therefore, it bet^ue, as contended by plaintiff in argument, the fore- 
going section of statute law of the state is the only provision bearing 
on the question of the length of time for which a city was authorized 
by contract to bind itself , it is clear to my mind that question stands 
wholly uncontrolled by any provision of statutory law of the state. 

As the question of the validity of the contract between the parties 
when entered into for want of power on the part of the city is not 
presented, but is apparently conceded, both in argument and by the 
conduct of the city in keeping and performing it, for a period of 20 
years, that question need not hère be ,considered. , , 

While it is true the franchise rights granted by the ordinance to 
the persons therein named are limited to a term of 20 years, such 
rights were granted by the city in its governmental capacity, and not 
in the private or proprietary capacity in which it was acting when 
coiitracting for a necessary supply of water for city purposes. See 
Illinois Trust & Savings Bank v. City of Arkansas City, 76 Fed. 271, 
22 C. C. A. 171, 34 L. R. A. 51,8; Therefore, as the, contract in ex- 
press termS, or by necessaiy iriipUcation,, contains no time lirait on 
its obligations, and, as has been séen, the provision of statutory law 
relied upon by défendant has no, ai)plication the;;eto, assuming the 
city in fhe discharge of its privatç b,usiness affairs possessed the power 
of making a contract with the Jnyividuals named. therein for the per- 
formance of the service of furnishing it a supply of water through the 
firë, tiydrants in question for a reasonable length of time, consideiring 
ail the.facts and circumstanceç.df, the case, including the needs of the 
city, its ability tO procure its needçd, supply from another source, the 
fact it has takett no steps totérmih^te, the existing relation between 
it and plaintiff, biit, on the çoritrary^ has accepted performance from 
plaintiff as tencjLerèa by it under ,th^ ,f orm of the, contract,, lam of the 
opinion the coùrt'niay not a?.a m^tferof law déclare on the demurrer 
presented the city is not boiinq! by :th^ terms of thecpntract presented 
by plaintiff for pà3Tnent of the service performed by the plaintiff and 
reçeived by défendant as the basis pi its first cause of action. The 
dérijurrer to the ijrst cause of àctiofi is therefo,re overruled and denied. 

[2] Coming,np^|v to a considération of the demurrer to the second 
cpunt of the, pétition by which the j^easonable value, pf the service per- 
fpritiéd by plajntiiï. for the city is,spûght to be fecoyered, it may be 
obseryed, it is uhqùe!s|:iona'bly, the gejieral rule, as, rapplipd in most 
junsdictipns, ih case gopds haye itee^i f urnished or seryices performed 
fpt.a municipal^ty ,at its çpecial'jiiistançei and request, aii^, as in this, 
case theré éxists a law of ,the, gtateprescribing the,iform and manner 
muhiçipalities are empowered to bind themseTves by contract, which 
bas jiof been observed, hence the pontract atterapted tp bc entered into 
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by the parties is void and nonenforceable in law. There being no con- 
tract, the law wiil imply one on the part of the municipality to pay the 
reasonable value of. that received, and on this implied contract a re- 
covery may be had. This is also the gênerai rule in case goods hâve 
been furnished or services performed without any attempt of the par- 
ties to contract with relation thereto. However, the question hère 
presented is not what is that rule supported by the greater weight of 
authority, but, what is the rule in this state as announced by its high- 
est judicial tribunal before plaintiff commenced furnishing the water 
service to the city for which it seeks a recovery. Counsel for plain- 
tiff quite ingeniously and plausibly argue the statute above quoted has 
relation alone to those cases in which the parties hâve attempted to 
contract and hâve failed in such attempt, and that it has no applica- 
tion whatever to those cases in which no attempt has been made by the 
parties to contract, as in this case, if it be conceded the contract be- 
tween the parties had been fully performed, completed, and termi- 
nated before the date of the performance of the service sought to be 
recovered begun, Whatever of logic there may be in this contention, 
or what construction this court might place on the statute in question 
as an independent proposition in the absence of authoritative déci- 
sions from the Suprême Court, is aside from the inquiry now to be 
made, for the statute by a long and unbroken current of décisions 
from the courts of this state has been construed, and that construc- 
tion is binding hère. That construction, as I read the adjudicated 
cases, is against the gênerai rule as above announced, and is to the 
effect, in order to bind a municipality, such as défendant city, to the 
pay ment of goods furnished or services performed for it, although at 
its spécial instance and request, a contract binding it to such payment 
must be entered into in substantial compliance with the provisions of 
the statute, and, in the absence of such contract, no recovery may 
be had. In other words, the holding is this : If the statute has been 
disregarded by the parties, the law will leave them where they hâve 
placed themselves, and will imply no contract to pay on the part of 
the municipality. Wolcott v. Lawrence County, 26 Mo. 272; John- 
son V. School District, 67 Mo. 319; Savage v. Springfield, 83 Mo. 
App. 323 ; Woolfolk v. Randolph County, 83 Mo. 501 ; Keating v. 
City, 84 Mo. 419; Heidelberg v. St. François County, 100 Mo. 69, 
12 S. W. 914; Anderson v. Ripley County, 181 Mo. 57, 80 S. W. 
263; Phillips v. Butler County, 187 Mo. 698, 86 S. W. 231; Morrow 
V. Pike County, 189 Mo. 610, 88 S. W. 99; Miller v. Douglas County, 
204 Mo. 194, 102 S. W. 996; Seaman v. Levée District, 219 Mo. 32, 
117 S. W. 1084; State ex rel. City of Chillicothe v. Gordon, 233 Mo. 
383, 135 S. W. 929; Crutchfield v. Warrensburg, 30 Mo. App. 456; 
Schell City v. L. M. Rumsey Mfg. Co., 39 Mo. App. 264; Perkins 
v. School District, 99 Mo. App. 483, 74 S. W. 122. It was the hard- 
ship necessarily attending on the application of the rule adopted by 
the courts of this state which impelled the Suprême Court to say in 
the case of Seaman v. Levée District, supra, the conclusion reached 
is contrary "to the overwhelming weight of authority," but it is no- 
ticeable in that case the court followed the established rule, did not 
change it. 
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It follows, in the face of the positive statute of the state rçlating 
tp contracts by municipalities, above quoted, as côristrued by the high- 
est judicial tribunal of the state, no recovery can be had based on the 
reasonable value of the service performed ; therefore, the demurrer 
to the second count of the pétition miist be sustaihed. It is so or- 
dered. 

It is further ordered défendant may plead to the first count of the 
pétition, if so advised by its cou.nsel) within 20 days from this date. 

It is further ordered plaintiff, if so advised by its counsel, may 
amend the second count of the pétition within 2^ days f roni this date. 



UNITED STATES v. GOLCONDA CATTLE CO. 

(District Court, D. Nevada. April 27, 1912.) 

No. 1,166. 

Public I/ANDs (§ 19*) — Inclosueb— Unlawfui. Pence. 

Inside an Inclosiire malntained by défendant cattle Company were 2C,- 
000 acres of government land and 11,000 acres of privately ovvned Jands, 
nearly ail of whleli belonged to défendant. The 11,000 acres were for 
tlie wost part bottom lands, and almost completely surrounûed the tract 
owned by the govermuent. The tract was inclosed by a post and wire 
fence abont 44 miles in length, none of which was on governineut land. 
There were some openlngs or gaps in the feuce, but they were in niost 
cases at and toward the east end of the fleld and. were sépara ted by long 
distances, so that they were not sufficieut to afford reasonable and prop- 
er aceess to the government land. Uelà, that the inclosure as malntained 
was a violation of Act Cong. Feb, 25, 1885, c. 149. 23 Stat. 321 (U. S. 
Conip. St. 1901, p. 1524), prohibitiug the inclosure of government lands 
by a party having no claim or coior of title thereto in good faith, so as to 
prevent the public use thereof, and therefore should be abated as a nui- 
sance in the absence of the opening of further gaps therein not iess than 
100 feet long, jior more than 1% miles apart. 

[PM. Note.— For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*] 

In Equity. Suit by the United States against the Golconda Cattle 
Company. Decree for complainant. 

, Samuel Platt, U. S. Atty. 

William Denman and Charles R. Lewers, for défendant. 

FARRINGTON, District Judge. This suit was brought to obtain 
a decree abating an alleged unlawful inclosure of certain public lands 
in Elko county, Nev. Inside the inclosure there are some 26,000 
acres of government land and 11,000 acres of privately owned lands, 
nearly ail of which belong to défendant. The 11,000 acres are for 
the most part bottom lands, and almost completely surround the tract 
owned by the government. The bottom lands on the north and west 
are traversed by Tojam creek and Rock creek. The bottom lands on 
the south and east are traversed by Willow creek and its tributary, 
the Siawappe. The northeast end of the tract rests on the western 
slopes and foothills of Rock Creek Mountains, very near a point 

•For otber cases ses same topic & § nvmbeb tu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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where the headwaters of Tojam and Siawappe creeks are less than a 
mile apart. Sixteen miles to the southwest thèse waters corne together 
at the junction of Rock and Willow creeks. Within the inclosure 
and just above the junction of the two creeks, in one body there are 
2,500 of the 11,000 acres. From each end of this field extends a strip 
of bottom land, one up Rock creek and Tojam, and one up Willow 
creek and Siawappe, to the place where they join. The tract is in- 
closed by a post and wire fence some 44 miles in length, none of which 
is on government land. AU of this fence except about 4 miles on Rock 
creek immediately above its junction with Willow creek, and a drift 
fence known as North's fence at the northeast corner of the tract has 
been constructed since 1908. About 4 miles above the junction of 
the two creeks, there is a short lane 150 feet in width, through which 
passes the public highway from Tuscarora to Midas. From this lane 
to the next opening îq the fence up Rock creek is more than 4 miles in 
a direct line, and more that 5% miles by fence. Hère is an opening of 
100 feet, known as opening No. 3. From this gap to the next, desig- 
nated as No. 4, 100 feet in length, there are more than 4 miles. From 
the last opening there are 21/2 miles of fence to opening "B," 50 
feet long. Between this opening (B) and North's fence there are 2% 
miles. North's fence, which forms something more than V^ miles 
of the inclosure, is old, in poor repair, and down at a number of places. 
Between North's fence and Nelson's fence there is a gap of 1% 
miles. The country hère is rough and mountainous, but not impassa- 
ble for either cattle or sheep. Following Nelson's fence 1% miles 
to the south, we corne to opening "A," a gap of 300 feet. From this 
gap south to opening No. 6 défendant maintains a continuons fence 
for 4% miles. Gap No. 6 is about 3,400 feet long, and is favorably 
and conveniently located for the passage of cattle drifting toward 
Rock Creek Mountains. Between openings 6 and 7 there are more 
than 4 miles of fence. The last is an opening of 100 feet, through 
which the road from Tuscarora enters the field, emerging at No. 1 
on the west side. Five and three-eighths miles west of opening No. 
7 is opening No. 8, 100 feet long. Following the fence from this point 
in a southwesterly direction dovi'n Willow creek around the southwest 
end of the field, and thence northeast up Rock creek, a total distance 
of 8 miles, we come to opening No. 1, the place of beginning. There 
are thus nine openings in a total fence line of more than 40 miles. 
The évidence shows that cattle belonging to neighboring stockmen hâve 
often grazed on the government land tn question since the inclosure 
was made ; and across it in 1910 more than 200,000 sheep were driven 
from southwest to northeast. The government land is ail rough and 
hilly. It has a gênerai slope toward the southwest, as well as an in- 
clination from the central high land toward Willow creek on the south, 
and to Rock creek and Tojam creek on the north and west. It affords 
only a somewhat scant pasturage for about two months in the early 
spring. 

Plaintifif contends that this is an unlawful inclosure ; that défendant 
should be required to account for the use of the government land ; 
that its agents, servants, and employés should be restrained from 
196 F.— 16 
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fttrther maintaining^ the said fence and înclosure; and that défendant 
be ordered to remove and destroy the fence and inclosure at once. 

The suit is brought undter the provisions of Act Feb. 25, 1885, 
the first two sections of which read as foUows : 

"Section 1. That ail Inclosures 6£ any public lands in any state or territory 
of the United States, heretofore or to be hereafter made, erected, or con- 
structed by any person, party, association, or corporation, to any of whlch 
iand Inciuded within the inclosure the person, party, association, or corpora- 
tion màklng or controlling the inclosure had no claim or color of title made 
or acquired in good faith, or an asserted right thereto by or under clalm, 
made in good faith with a View to entry thereof at the proper Iand office un- 
der the gênerai laws of the United States at the time any such inclosure 
was or shall be made, are hereby declared to be unlawful, and the mainte- 
nance, érection, construction or control of any such inclosure is hereby for- 
bldden and prohibited. * * « 

"Sec. 2. That it shall be the duty of the district attorney of the United 
States for the proper district * • * to instltute a civil suit in the proper 
United States District or Circuit Court, or territorial district court, in the 
name of the United States, and against the parties named or descrlbed who 
shall be in charge of or controlling the inclosure complained of as défend- 
ants; and jurisdlctlon is also hereby conferred on aUjf United States district 
or circuit court or territorial district court having jurisdiction over the lo- 
caUty where the Iand inclosed, or any part thereof, shall be situated, to hear 
and détermine proceedings in equity, by writ of Injunction, to restrain viola- 
tions of the provisions of this act. * * * In any case if the inclosure 
shall be found to be unlawful, the court shall make the proper order, judg- 
ment, or decree for the destruction of the inclosure, in a summary way, un- 
less the inclosure shall be removed by the défendant wlthln flve days after 
the order of the court." 

There is some authority for the proposition that an incomplète 
inclosure is not an unlawful inclosure within the meaning of this stat- 
ute. The act déclares, however, that "ail inclosures of any public 
lands" made without claim or color of title are unlawful, and the 
maintenance of any such inclosure is forbidden and prohibited. 

The purpose of Congress was to prohibit those who were without 
claim or color of title from so fencing such lands as to acquire ex- 
clusive use, or prevent the common use thereof. It is not reasonable 
to think Congress intended it should be lawful to exclude the public 
from govemment Iand up to that point where such exclusion fails 
to be complète exclusion, and the inclosure does not amount to a com- 
plète inclosure. If the statute prohibits complète inclosure only, then 
a single 20-foot gap in 40 miles of fence surrounding a tract of govern- 
ment Iand woùld entirely eliminate any question of unlawfulness, and 
yet the purpose of the act woùld probably be as effectually defeated 
as if there were no gap. I cannot yield my assent to such a construc- 
tion of this act. It must be interpreted with a View to effect its obvious 
purpose. 

This rule is clearly stated by the Suprême Court in United States 
V. Lâcher, 134 U. S. 624, 628, 10 Sup. Ct. 625, 626 (33 L. Ed. 1080): 

"But, though pénal laws are to be construed strlctly, yet the intention of 
the Législature must govern in tjie construction of pénal as well as other 
statutes, and fhey are not to be construed so strictly as to defeat the obvi- 
ous intention of the Législature. * * • 'It appears to me,' sald Mr. 
Justice Story, in United States v. Winn, 3 Sumn. 209, 211 [Fed. Cas. No. 16,- 
740], 'that the proper course in ail thèse cases is to search out and follow 
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the true intent of the Législature, and to adopt that sensé of tlie worda 
whlch harmonizes best witli the context, and promotes in the fuUest manner 
the apparent policy and objects of the Législature.' " 

Defendant's bottom lands are undoubtedly more valuable than the 
government land which they inclose. The primary purpose of the 
f ence was to prevent cattle f rom following up the creeks and ranging' 
over defendant's lands ; but in the same degree that defendant's lands 
were thus protected the government land was rendered inaccessible 
to ranging cattle. The défendant has a right to fence its own lands, 
but it must not so exercise this right as to prevent public use of the 
government land. It was in récognition of this rule that défendant 
provided the nine openings above mentioned. 

I find no évidence of any intention to violate the statute, other than 
the érection of the fence itself. The intent with which the inclosure 
is made or maintained, however, is immaterial. The existence of an 
inclosure such as the statute prohibits is the essential thing, and, 
while défendant has undoubtedly sought to keep within the law, I 
am satisfied that the openings on the north, west, and south are not 
sufficient under présent conditions to afïord reasonable and proper 
access to the land in question. Most of the gaps, particularly the long 
ones, are at and toward the east end of the field. Those on the west 
and south are insufHcient under présent conditions. 

I therefore find the inclosure described in the bill is unlawful, and 
it must be abated. Proper orders will be prepared to that effect, un- 
less défendant shall within five days after notice hereof open its fence 
on Rock creek and Tojam creek above opening No. 1, and on Willow 
creek and Siawappe creek above opening No. 8, so that there shall be 
at least one gap not less than 100 feet long in each 1% miles of fence, 
and the consécutive gaps shall not be more than 11/2 miles apart, pro- 
vided that no gaps are required in the said inclosure south of openings 
No. 1 and No. 8. Each opening must be so located and arranged as 
to afïord free and unobstructed ingress to and egress from said gov- 
ernment land. 



In re MÀKX TAILORING 00. 

(District Court, N. D. Alabama, S. D. May 23, 1912.) 

No, 11,410. 

BANKBUPTCY (§ 140*) GOODS— OWNEESHIP— Bailment OB SaI/E. 

Petitloner on closlng a tailorlng business deposited certain pièce goods 
as samples with the bankrupt on an agreement with the bankrupt to 
handle the goods as samples on the commission basls, having suits sold 
therefrom made up hy petitloner in another clty if the customers would 
consent, otherwise the bankrupt mlght use the samples to make up suits 
for customers who would not consent, paying petitloner therefor 20 per 
cent, above list priée. The bankrupt was not required to account to pe- 
titloner for the spécifie proceedg of the goods so used, and he so used 
praetically ail the goods dlsposed of by hlm at ail ; petitloner elaiming 
the i;eiilaiuder as hls own as against the bankrupt's trustée. Heia, that 
slnce there was no sale until the privilège to purchase was exerclsed hy 
the bankrupt, and then only as to the pièce purchased In each instance, 

•For otlier cases aee samejtoplc & § ntjmbbii In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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the contract was one of ballment, and not sale, and that petitioner was 
entltled to a surrender of the goods so remaining. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 198, 199, 219, 
225; Dec. Dig. § 140.*] 

In thè matter of bankruptcy ' proceedings of the Marx Tailoring 
Company. On pétition to review referee's order denying the pétition 
of Julius Winter, Jr., to reclaim property. Pétition to review granted, 
and trustée directedi to surrender property to petitioner. 

Black & Davis, of Birmingham, Ala., for petitioner. 
Thompson & Thompson, of Birmingham, Ala., for trustée. 

GRUBB, District Judge. This is a pétition to review the order of 
the référée, disallowing the pétition of Julius Winter, Jr., to re- 
claim certain goods in the possession of the bankrupt at the time of 
the filing of the pétition and claimed by the petitioner. 

The petitioner had at one time conducted a branch tailoring busi- 
ness in Birmingham on hi.s own account, and the goods in controversy 
were his stock in trade. Upon closing out this business, instead of 
shipping back the goods to his main place of business in Louisville, 
Ky., the petitioner entered into an agreement with the bankrupt to 
handie the pièce goods as samples on a commission basis, the goods 
to be made up in Louisville when the bankrupt could persuade his 
customers to consent. The petitioner was to pay taxes and Insurance, 
and be entitled to recall any of the goods at any time and ail unsold 
goods at the end of the season. Goods damaged while in possession 
of the bankrupt, except by lire, were to be paid for by him. The 
bankrupt was to hâve the privilège of using any of the pièce goods 
to make up suits for customers who would not consent to hâve them 
made up in Louisville, and such as were so used by the bankrupt were 
to be charged to him at 20 per cent, above list price, but he was not 
required to account to petitioner for the spécifie proceeds of the goods 
so used. The history of the transaction was that the bankrupt so 
used practically ail of the pièce goods disposed of by him at ail ; the 
remainder being in his possession when this pétition was filed, and 
it is to this remainder that the claim of petitioner applied. 

The question presented by thèse facts for décision is whether or 
not this agreement was a conditional sale, void as to creditors, be- 
cause not recorded, and because it permittedi the vendee to resell in 
the ordinary course of business, without accounting to the seller for 
the spécifie proceeds of the goods resold. The question is to be 
determined by the terms of the written agreement between the peti- 
tioner and the bankrupt as they are unambiguous, rather than by the 
subséquent actions of the parties under it, since it does not appear 
that the agreement was colorable only, and not made in good faith. 
The trustee's contention is that the privilège given the bankrupt with- 
out limit of making up and selling such of the pièce goods as 
were sold by him to customers who would not consent to hâve them 
made up in Louisville, without accounting to petitioner for the pro- 
ceeds, made the contract void as to subséquent creditors of the bank- 

*For other cases lee same topic & i numbsib ia Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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rupt, inasmuch as it was inconsistent with a réservation of title in 
the seller, and the case of In re Priegle Paint Co. (D. C.) 23 Am. 
Bankr. Rep. 385, 175 Fed. 586, is relied upon in support of this con- 
tention. 

There is no doubt from the language and provisions of the written 
agreement that the intent of the parties to it was that the ov/nership 
of the goods was to remain in the petitioner, and this intent as be- 
tween the parties will prevail, unless the privilège granted the bankrupt 
of reselling is inconsistent with such rétention of ownership when the 
rights of subséquent creditors who may be presumed to hâve extended 
crédit to the bankrupt on the faith of his apparent ownership of the 
goods so placed in his possession intervene. 

In the Priegle Paint Co. Case the évidence tended to show a présent 
sale to the bankrupt at the time of delivery of possession, the title 
being retained by the seller as security for the purchase money, and the 
bankrupt being privileged to sell in the regular course of trade. The 
goods were delivered for no other purpose than a resale by the 
bankrupt. This case difïers from the Priegle Paint Co. Case, in that 
the primary purpose for the delivery of possession of the goods to 
the bankrupt was to furnish the bankrupt samples by which to take 
orders for the making of suits by the petitioner in Louisville, and it 
was only in the event that and at the time when the bankrupt had 
exhausted, in the case of each customer, ail efforts to induce him to 
permit the suit to be made up in Louisville, that the contract author- 
ized him to appropriate the sample pièce and eut out of it a suit for 
such customer himself at Birmingham, pièces so appropriated to be 
charged to him at agreed priées. While the bankrupt's privilège to 
purchase existed from the time the contract was executed and might 
be exercised without limit so as to exhaust the entire stock, it re- 
mains true that there was to be no sale or purchase, either of the stock 
as an entirety or of any pièce thereof, until a time in the future sub- 
séquent to the making of the agreement and delivery under it, when 
the privilège was actually exercised by the bankrupt under conditions 
authorized by the terms of the agreement. During the intérim the 
title and ownership remained in the petitioner, the possession being 
in the bankrupt for the purpose only of use by him as samples. Un- 
til the privilège of purchase was, in fact, exercised by the bankrupt, the 
efifect of the transaction was not a sale with rétention of title to 
secure the purchase price, but a bailment for the purpose of use as 
samples and with the privilège of purchase when conditions justified. 
In such a contract title does not pass to the purchaser any more than in 
an ordinary bailment, and it is not void as to creditors. 

The distinction between a sale and a bailment with privilège of 
purchase, and the differing eflfect in the transferring of title, is clearly 
stated by the Suprême Court in the case of Sturm v. Boker, 150 U. 
S. 312, 328, 329, 330, 14 Sup. Ct. 99, 104 (37 L. Ed. 1093). Of a 
bailment with privilège of purchase the court said : 

"The class of contracts known as contracts of 'sale or returu' exist where 
the privilège of purchase or return is not dépendent upon the character or 
quality of the property sold, but rests entirely upon the option of the pur- 
chaser to retain or return. In this class of cases the title passes to the pur- 
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chaser subject to hls option to return the property wlthin a tlme speeifled, 
or a reasonaWe tlme, and If, before the expiration of such tlme, or the exer- 
cise of the option glven, the property is destroyed, even by inévitable acci- 
dent, the buyer is responsible for the priée. The true distinction Is i)olnted 
eut by Wells, J., in Hunt v. Wyman, 100 Mass. 198, 200, as follows: 'An op- 
tion to purchase If he liked is essentlally différent from an option to return 
a purchase if he should not Uke. In one case the title will not pass until 
the option Is determined ; in the other the property passes at once, subject 
to the right to rescind and return.' * • ♦ The contract In its terms and 
conditions meets ail the requirements of a ballment. The recognized distinc- 
tion between ballment and sale is that, when the Identleal article is to be re- 
turned in the same or in some altered form, the contract Is one of ballment, 
and the title to the property Is not changéd. On the other hand, when there 
is no obligation to return the spécifie article, and the recelver is at liberty to 
return another thing of value, he becomes a debtor to make the return, and 
the title to the property is changed ; the transaction is a sale. Thls distinc- 
tion oi" test of a ballment Is recognized by this court in the case of Powder 
Co. V. Burkhardt, 97 U. S. 110, 116 [24 L. Ed. 973]. The agency to sell and 
return the proceeds, or the spécifie goods, if not sold, stands upon precisely 
the same footing, and does not involve a change of title. An essentlal Inci- 
dent to trust property is that the trustée or bailee ean never make use of it 
for hls own beneflt. Nor can it be subjected by his credltors to the payment 
of his debts. Testing the présent case by thèse establlshed prlnclples, it ad- 
mits of no question that the contract was one of ballment, and that the title 
to the goods, With the corresponding risk attached to ownership, remalned 
Wlth the défendants." 

The distipction is also thus stated in a note to the case cited, as 
reported in 37 ly. Ed. 1094: 

"A bargaln of sale and return In the atrlét, sensé, whlch is subject to a con- 
dition subséquent rendering ;the contract idefeasible, after delivery of the chat- 
tel, is to be distingulshed from a transaction whlch amounts to a mère ball- 
ment, Vith the ' privilège of purchase." ■ ' 

In the case of Wood M. & R. M. Co. v. Vanstory, 171 Fed. 375,. 
3S0, 96 G. C. A. 331, 336, the Court of Appeals for the Fourth Cir- 
cuit thus expresses the principle : 

"In order to correctly détermine as to whether title to. property passes uu- 
der a glven contract, it becomes necessary to ascertain the intentl^pnof the par- 
ties at the tlme the contract wàs made. In this instance It was evidently the 
intention of ' the parties thât the petitloner shbuld not part with the title to such 
property, and that the bankrupt was only to be glven the right of possession 
in accôrdaace wlth the terms speeifled in the contract. The title to the prop- 
erty being in the petitloner, and bellig held by the bankrupt as agent of the 
petitloner, it necessarlly follows that there was no transfer of the title to 
the bankrupt,' and that it held possesslori of the property for the sole use and 
beneflt of the petitloner, merely acting as hls agent for such purpose, and none 
other. The fact that the bankrupt was given an option to purchase a por- 
tion of this property did not change the nature of the contract, by virtue of 
whlch the property was stored wlth the bankrupt as hereinbefore stated; it 
having no more tight to the property by virtue of its being In Its possession 
than it would hâve had, had the property been In the hands of the petitloner 
or some other party, inasmijch as It was clearly the intention of the parties 
that the petitloner was to retaln title to the property. Even If the bankrupt 
had an option to purchase tfië entire lot of machinery deposited wlth It, un- 
der thé circumstances, wlth the conditions attached as in thls Instance, the 
grahting of the oPtiOn on the part of the petitloner could not hâve the effect 
of convertlng the ballment into a sale, nor could it vest the bankrupt wlth 
the title to the property." 

If thèse citations correctly àsséft the law, the conditiohal privilège 
of purchase conf erred on the bankrupt did not convert the contract,. 
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which concededly was otherwise one of bailment into a contract of 
sale. There was no sale until the privilège was exercised by the 
bankrupt, and then only as to the pièce purchased in each instance. 
Accordingly, the goods which came into the hands of the trustée, 
as to which no option to purchase had been exercised by the bankrupt 
before the filing of the pétition, were held by him at that time as bailee 
merely, and are subject to be reclaimed by the petitioner. 

The pétition for review is granted, and the trustée is directed to sur- 
render the goods clâimed to the petitioner. 



In re McCARTHY PORTABLE ELBVATOR CO. 
(District Court, D. New Jersey. May 21, 1912.) 

1. COBPOBATIONS (§ 308*) — DlBECTOBS—COMPiBNSATION— RESOLUTION— VAXID- 

ITT. 

Where the présence of tlie président of a corporation, who was also a 
dlrector, was necessary to malce a quorum of the board of directors at 
the time a resolution was passed flxlng his salary at ,$500 a month, and 
he voted In favor of the resolution, it was void under the rule that a 
dlrector cannot make with hlmself or for hls own beneflt a contract which 
will blnd the conipany, and an agreement to pay the dlrector a stipula ted 
sum which dépends on the dlrector's own vote is vold. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S§ 1334-1349 ; 
Dec. Dlg. § 308.*] 

2. Work and Labor (§ 4*) — ^Right to Compensation. 

Mère renditlon of services does not necessarlly carry the rlght to com- 
pensation, slnce, where the service is not performed on request of the per- 
Kon sought to be charged therewith, the circumstances of its renditlon 
must be such that in law It will be presumed to hâve been rendered for 
the beneflt of such party, and not for the party rendering It. 

[Ed. Note. — For other cases, see Worli and Labor, Cent. Dlg. §§ 3-7; 
Dec. Dig. § 4.*] 

3. Bankbdptcy (§ 345*) — Seevices — Compensation — Olaim — Priokitt. 

C, havlng patented certain alleged improvements in portable elevators, 
organized a corporation to exploit the device, which was a new product 
without commercial standing. The corporate capital was $1,000,000, $1 
per share par value, and commenced business with .$5 contrlbuted by or 
on behalf of five directors, a large part of the stock havlng been voted 
to C. for hls interest In certain United States letters patent on the in- 
vention. He also had the device patented in certain foreign countrles, in 
which patents the corporation had no Interest. The bulb of the stock 
was sold at 10 cents a share, but the money was not paid over to the 
treasurer of the Company, being expended without spécifie authorlzation 
of the board of directors, which O. absolutely controlled, Indiscrlmlnately 
for his individual and the corporation's account. C. dld not use ail his 
time for the beneflt of the corporation, but experlmented on another de- 
vice. Held, that C.'s services to the corporation were not bénéficiai to It 
so as to entitle hlm to recover therefor as agàlnst the corporation's cred- 
Itors on bankruptcy of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 531, 532, 
539, 540 ; Dec. Dig. § 345.*] 

•For other cases aee eame topic & i number in Dec. & Am. Dlgs. 1907 to date, & Rep'p Indexes 
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4. CoBPOEATioN? (§ 174*) — Légal Entitt. 

A corporation is a légal entity, and ordlnarily wlll be treated as dis- 
tinct "from Its membership, tout a court of ëquity will not so cousider It 
viben the rlghts of the parties or creditors réquire other treatment. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dig. §S 649-652; 
Dec. Dig. § 174.*] 

6. Corporations (| 542*) — Stockholdeb's Deaungs. 

Tbe relations of a stockholder to a corporation and to tbe public re- 
quire good faltb and fair dealing In every transaction between the stock- 
holder and the corporation which may Injuriously affect tbe rlghts of 
creditors or of the gênerai public, and a rigld serutlny wlll be made into 
ail such transactions in the interests of creditors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2154-2160 ; 
Dec. Dig. i 542.*] 

In the matter of the bankruptcy proceedings of McCarthy Portable 
Elevator Company. On pétition to review a referee's order al- 
lowing a claim of Fred C. Keeney. Pétition granted and allowance 
reversed. 

McDermott & Enright, of Jersey City, N. J., for' FredI C. Keeney. 
George H. Gilman, of New York City,. for trustée. 
A. Hubert Ste. Marie, of Jersey City, N. j., pro se. 

RELLSTAB, District Judge. The bankrupt is a corporation organ- 
ized under the laws of California. Fred C. Keeney is the assignée 
of Thomas J. McCarthy's claim against the bankrupt for $12,600. 
The proof of claim is made by Keeney, and he swears that the claim 
is for money loaned by McCarthy to the bankrupt. An itemized 
statement of debts and crédits is annexed to such proof shovving a 
running account covering the period beginning September 30, 1905, 
and ending March 14, 1907, with a balance of $12,600.95 in favor of 
McCarthy. The assignment to Keeney is dated March 15, 1907, and 
is said to be in considération of $1 and other good and valuable con- 
sidération. On the crédit side of the statement 10 items under dif- 
férent dates are for pay rolls aggregating $12,636.14, slightly more 
than the balance shown in such statement. The référée allowed 
claimant the sum of $10,180, of which $7,600 was compensation to 
McCarthy for services rendered "at the rate of $500.00 per month for 
the period during which such services Were rendered." This allow- 
ance for compensation is alone challenged on this review. The réf- 
érée did not détermine in what capacity McCarthy rendered such serv- 
ices, but concluded that they "were well worth the amount of com- 
pensation claimed by him," viz., $500 per month. The proof of claim 
does not specifically allège any money was due McCarthy as com- 
pensation for services rendered, and the statement annexed thereto 
makes no référence to such compensation. The items "pay rolls" in 
such statement are said to include such compensation and the référée 
so considered it in making such allowance. The form and substance 
of the proof of claim and the considération for, and character of, 
the assignment to Keeney, as well as the right of McCarthy to com- 
pensation, are attacked by the trustée. However, the conclusion I 

•For otber caseï see same topic & S numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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hâve reached on the question of McCarthy's right to compensation on 
its merits makes it unnecessary to pass upon any other. 

The bankrupt was incorporated on April 16, 1904. Its board of 
directors consisted of five members, of which McCarthy was one. On 
September 28, 1905, at an adjourned meeting of such board, at which 
only three members, including McCarthy, were présent, he was elected 
président, and continued as such to the time of the institution of the 
bankruptcy proceedings. From the minutes of such meeting, the fol- 
lowing resolution appears to hâve been adopted : 

"On niotiou of Director Canfield, secouded by Director Chansior and uiian- 
Imously carried, it was ordered that the compensation of the président of the 
Company be flxed at the snni of tive hundred dollars per nionth, said compen- 
sation to be paid ont of the fiinds of the said corporation, and to commence 
on the flrst day of October, 1005." 

McCarthy, so far as this resolution is concerned, occupied a diual re- 
lation. He had a personal as well as an officiai interest — individual as 
well as corporate. 

[1] There is some confusion among the cases as to what contracts 
between a company and a director or officer thereof are void or merely 
voidable. It is well settled, however, that a director cannot make 
with himself or for his own benefit a contract which will bind the 
company ; and an agreement to pay a director a stipulated sum, which 
dépends upon the vote of such director, is void, and no recovery can be 
based upon such contract. Gardner v. Butler, 30 N. J. Eq. (E. & A.) 
702. Under the laws of California, the légal domicile of the bankrupt, 
which settles the powers of the board of directors in this respect, such 
resolution is void, and not merely voidable, as McCarthy's personal 
interest disqualifîed him not only from voting on the resolution, but 
also from furnishing the necessary présence at such meeting to con- 
stitute a quorum that an. affirmative vote on such resolution might be 
had. Curtin v. Salmon River, etc., Co., 130 Cal. 345, 62 Pac. 552, 
80 Am. St. Rep. 132. When this claim was last before the court, 
such resolution was declared void and the cause remanded to take 
further proof and to détermine whether McCarthy in the particular 
circumstances of this case was entitled to compensation on a quantum 
meruit. The référée has so decided, and fixed it at the rate voted by 
such resolution. 

[2] The mère rendition of service does not necessarily carry the 
right to compensation. Where not performed on request of the per- 
son sought to be charged therewith, the circumstances of its rendition 
must be such that in law it will be presumed to hâve been rendered 
for the benefit of such party, and not the party rendering it. It must 
be deserved. Porch v. Agnew Co., 70 N. J. Eq. 328, 61 Atl. 721 ; 
affirmed, 71 N. J. Eq. 305, 65 Atl. 485. 

[3] Was McCarthy's relation to the company such as justifies the 
application of the doctrine of quantum meruit? The facts in this case 
establish beyond peradventure that the company was but the créature 
of McCarthy, and that he consistently treated it as such. It was in- 
corporated with an authorized capital stock of $1,000,000, $1 per 
share par value. It began with a cash capital of $5 contributed by 



350; 196 FEDï3IVâ.L REPOBTBB 

or qn behalf of the five directors— <ine share for each. Eight hundred 
and ninety-nine thousand nine hundred and ninety-fiye of such 1,000,- 
000 shares of stock were voted to McCapthy for his interest in certain 
United States Içtters patent issue^ to him for certain alleged improve- 
ments in portable elevators. The company was organized for the pur- 
pose of exploiting this patented device, an entirely new product with- 
out commercial standing. The directors were but his instruments, 
dummies carrying out his wishes. William B. \yhitman, the secre- 
tary and treasurer of the company, who held 5,000 shares given him 
by McCarthy for services rendered to him personally, said he was but 
the nominal secretary, and that he "attended, perhaps, four meetings 
ail told" ; that McCarthy "was the active man at ail times, * * * 
did ail the work,.all of the business"; that he had gênerai charge of 
the mechanical part of the business, raised the money and standing 
of the company. McCarthy said : "I was the président, manager, 
chief draftsman, money ràiser. I was everything there was." He 
raised money by borrowing, and selling his own and the company's 
stock. 

The bulk (almost ail) of the stock was sold at' 10 cents a sh'are. 
Such moneys were not paid over to the treasurer of the company, 
and they were expended without spécifie àuthorization of the board 
of directors indiscriminately for his individual and the company's ac- 
count. Crédits were f requently made in the books without voucher at 
the direction of McCarthy. The référée in passing upon thèse ex- 
penditures disallowed a grèàt many for lack of proof . 

The first entry on the books as compensation to McCarthy appears 
under date of July 12, 1906. In the statement annexed to the proof 
of claim it appears under the head of "Pay Rolls" $4,500. This and 
the subséquent crédits under that head are said to be for salary, and 
are so charged on the company's journal. The first item is said to 
cover the period from October 1, 1905, to July 1, 1906. Thèse en- 
tries were made at the direction of McCarthy on the authorîty of 
the void resolution of Septémber 29, 1905. The company had no 
bank account; McCarthy 'fùrnishing the money when needs were 
pressing. He issued the company's notes at will, and used their pro- 
ceeds without advising the bookkeeper. On March 14, 1907, notes 
aggregating morè than $22,000 theretofore issued by McCarthy were 
for the first time charged upon the books of the company, at the 
direction of McCarthy, who, at that time, was preparing for the 
inévitable insolvency proceedings. The bookkeeper was thus kept in 
ignorance of the greater part of the company's Habilities until just 
before the bankruptcy proceedings were begun. 

McCarthy, during the period for which he has been allowed $500 
per mohth, did ilôt employ his whole time in the per'fecting and com- 
mercializing of such patented device. A good part of his time and 
efforts were devotèd to experimenting with an automobile wheel which 
he hoped to patent, and in which the company had no interest. The 
patented portable elevator device of which thè conipany held the 
American letters patent was patent«d in Germany, Denmark, Norway, 
and SWeden, iri which patents the company had no interest, and which 
were owned by McCarthy and his associâtes. The work done by him 



IN RE m'cartht portable elevator co. 251 

in experimenting with such patentée! device, with the view of making 
it a practical and commercial success, and in seeking a market for it, 
was, therefore, not in the exclusive interest of the company, as such 
work, if successful, would inure to the benefit of the owner of the 
foreign patents as well. Furthermore, the period covered by the com- 
pensation allowed began after ail the assets of the company (its shares 
of the capital stock) had been exhausted. There never was a fund of 
the company such as contemplated by the resolution of September 29, 
1905, out of which McCarthy could look for the salary therein voted 
him, even if such resolution were valid. Whatever was donc there- 
after was on moneys realized on the sale of McCarthy's individual 
holdings of the company's capital stock, or on borrowed capital, in 
a hopeless effort to make his patented device a commercial success. 
The company, except in form and name, was McCarthy. His asso- 
ciâtes, as directors and officers of the company, were but instruments 
responsive to his will. They and he recognized that the company was 
but a convenience for carrying out his purposes, and they acted ac- 
cordingly. 

[4] A corporation is a légal entity, and ordinarily will be treated 
as distinct from its membership. But a court of equity will look be- 
yond this technical doctrine of existence independent of its share- 
holders when the rights of the parties require it. Morawetz on Pri- 
vate Corporations (2d Ed.) §§ 1, 227, 229. Especially is this true 
with respect to the rights of creditors. Id. 231, 818. 

[5] "The relations of a stockholder to the corporation, and to the 
pulalic who deal with the latter, are such as to require good faith 
and fair dealing in every transaction between him and the corpora- 
tion of which he is part owner and controUer, which may injuriously 
affect the rights of creditors or of the gênerai public, and a rigid 
scrutiny will be made into ail such transactions in the inrerest of 
creditors." Sawyer v. Hoag, Assignée, 17 Wall. 610, 21 L. Ed. 731. 
If McCarthy had not formed a corporation, but sought to perfect and 
market his patented device as an individual, no compensation would 
hâve been allowed him for services rendered in case of his bank- 
ruptcy. Why should he be allowed such compensation for perform- 
ing the same services for a like purpose simply because he did it as 
an officer of a corporation, which was his own créature and made to 
serve his individual interest? To do this would be to déclare that 
the form rather than the substance, the shadow rather than the real, 
governs the right. The law is not so imbécile. 

In the f acts of this case — the purpose of the company's incorpora- 
tion, its dominancy by McCarthy, its exploitation by him and in his 
interest — ^no légal basis for an implied assumpsit to pay him for serv- 
ices rendered exists. The légal entity of the corporation thus formed 
and exploited (which corporation, so far as McCarthy was concerned. 
was a self-serving device) will be treated as a fiction as between him 
and the creditors of the company ; and, as against the latter, no com- 
pensation will be allowed McCarthy for such services. 

The referee's allowance of $7,600 as compensation is reversed. 
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In re MONARCH CORPORATION. 
(District Court, D. Conneeticut. May 15, 1912.) 

No. 1,985. 

1. Bankeuptct (§ 219*) — Couets— Jubisdiction— Stockiioldees. 

In bankruptcy proeeedings agalnst a corporation, the relation of for- 
eign stocliliolders to tlie corporation Is such that the court had .iurisdic- 
tion to détermine as against tiiem wlietlier tlieir stock was fully paid, 
and tlierefore not sub.iect to assessment for tlie beneflt of creditors. 

IBd. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 356 ; Dec. Dig. 
§ 219.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Moslier, 11 C. C. A. 313.] 

2. CoBPOKATiONS (§ 232*) — Organization— Stock— Exchange fob Pkoperty. 

Where a large portion of a corporatlon's stock was issued as full paid 
and nouassessable in considération of a transfer of certain patents, and 
though the patents were not assigned, the corporation received an option 
to purehase the same which included the sole and exclusive right to man- 
ufacture and sell the apparatus covered by the patent during the term 
of the option, and this right was accepted by the corporation in exchange 
for the stock, and the patented articles made and sold in large quantities, 
the fact that the corporation did not, in fact, get an assignment of the 
patents, was no ground in the absence of fraud for holding that such 
stock was unpaid, and subject, therefore, to assessment for payment of 
corporate creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 879, S80, 
883, 884, 987 ; Dec. Dig. § 232.*] 

In the matter of the Monarch Corporation, bankrupt. On trustee's 
motion to accept and confirm by action the master's report concerning 
a stock assessment. Motion denied. Report rejected. 

See, also, 177 Fed. 464. 

David S. Day, of Bridgeport, Conn., for trustée. 
Martin Conboy, of New York City, for stockholders. 

PLATT, District Judge. Imperative officiai duties hâve necessarily 
delayed action herein. Many matters still press for action, and I must 
therefore décide this one with ail possible brevity of comment. 

The master's report coupled herewith speaks for itself . His conclu- 
sion is that a call and assessment of $20 per share be made on each 
share of stock held by the original incorporators, crediting any amount 
which each may hâve paid on his shares. The theory upon which it 
is attempted to sustain this call is that out of a total capitalization of 
half a million $475,000 was issued as full paid and nonassessable in con- 
sidération of the transfer of two patents. The patents were not as- 
signed — that is to say, one was never touched at ail — and as to the 
other, viz., No. 610,127, two of the incorporators, Carpenter andi Hill, 
had obtained from the owner an option to purehase for $20,000, 
which option included the sole and exclusive right to manufacture and 
sell the apparatus covered by the patent during the term of the option. 
Upon the formation of the Corporation, Hill and Carpenter trans- 
ferred to it ail their rights under said option and license. This, the 

•For other cases see same toplc & § iidmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeii 
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master says, was not the property which the directors valued at $475,- 
000. If the patents upon which that valuation was placed had been 
transferred to the Corporation, the master is of the opinion, and I 
agrée with him, that no basis for the présent demand vvould exist. If 
the patent were overvalued, the fault would be that of the directors. 
He finds in the circumstances that the $475,000 of capital stock has 
not been paid for either in cash or in property. That since the sub- 
scriptions are payable in property, and the subscribers bave failed to 
furnish that property in the précise way it was to be delivered, the 
insolvency of the Corporation ipso facto makes the subscriptions pay- 
able in cash, is the logic of the master's report. 

[1] This position is assailed most vigorously by Baldiwin and Brush 
of the original incorporators, who as nonresidents at an earlier time 
excepted to the jurisdiction of the court, and who, without waiving 
their jurisdictional rights, protest against the trustee's demand from 
every possible view point. In short, they say that what they did was 
right, and, if it was not right, the way to settle that is for the trustée 
to bring a plenary suit in a forum which has jurisdiction. They insist 
upon a day in court which they think they do not get in this pro- 
ceeding. I decided, long ago, that their relation to the Corporation 
gives this court jurisdiction over them, and hâve as yet found no rea- 
son for changing my mind. It does not jar my sensé of justice in the 
least to décide a proposition of which I think I hâve jurisdiction, when 
every fact is in my possession which could be produced in some other 
forum. It is a matter of almost daily happening to décide questions 
of importance when the jurisdiction of this court is concurrent with 
that of another court. The other court might hâve done differently, 
but I do the best I know and let it go at that. So I am going to dé- 
cide the right and wrong of the main proposition with such sensé 
as in me lies. 

[2] The real case is in a nutshell. The stock was issued as full paid 
in considération of the patents referred to. It turns out that full title 
to the two patents was not vested in the Corporation. It is conceded 
that, if such title had been vested in the Corporation, there would be 
no substantial basis for the présent motion. But it appears that the 
sole and exclusive right to make the articles which the patents monop- 
olized was turned over to the Corporation as payment for the stock, 
and was accepted by the Corporation, and under such protection the 
patented articles were made and sold in large quantities. There is no 
question of fraud before the court. It is not claimed that the pro- 
moters were palming off patents known by them to be worthless. In 
truth, ail the facts lead to the inévitable conclusion that the promoters 
had implicit faith in the invention. Now, the appeal hère made by the 
trustée is addressed to a court of equity. 

The trust fund theory Vi'hich he invokes has no standing in any 
other court, but the conscience of the court is shocked when it listens 
to the présent appeal, founded, as it is, upon the most attenuated of 
ail technicalities. The Corporation got and used ail the rights which 
the patents grantedi, but because it did not get those rights Verbatim et 
literatim, as written in the contract, the poor stockholder must be held 
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up and forced to pay debts whiçh he did not dream He was responsiWe 
for. The lack of equity in the trustee's position is intensified when it 
appears that the bulk of the indebtedness outstanding is due to the 
very stockholders who are to be mulcted by this process. It dioes 
not strike me as a case in which the directors took property of less 
value than the corporation expected to get. They took the property 
relied upon, but they did not takè it with the formalities and par- 
ticularities which would hâve been exercised if they had been more 
careful and painstaking. 

My conclusion on this point of the controversy takes the kernel out 
of the whole dispute, and leaves only an empty shell. It would) be 
académie to waste the hours in discussing other points of différence 
between the parties. 

The motion of the trustée must be overruled and the report of the 
master rejected. 



CODY MOTOES CO. v. WARKEN MOTOR CAR CO. 
(District Court, S. D. New îork. April 25, 1912.) 

1. Courts (§ 274*) — Fobeiqn Corpoeation — Jueisdiotion — Sebvice ci Pjbo- 

CESs — Cabbying on Business — "Doing Business." 

The fact that motor cars built by défendant, a foreign corporation lo- 
cated at Détroit, and having no certificate authorlzing it to do business 
In New York, and no establlshed place of business in the state, were 
shown in a space leased by défendant at a New York automobile exhibi- 
tion, and that defendant's ofQcers were présent conferrlng with différent 
persons, Includlng local sales agents, ail of the complète cars exhibited, 
however, being owned by a local concern, did not constitute a doing busi- 
ness In the State which wlll sustain service of summons upon it therein 
to give jurlsdictlon to a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 1162-1164, 1167, 
1168 ; Dec. Dig. § 274.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160 ; vol. 
8, pp. 7640-7641. 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Meakin, 33 C. C. A. 585; Ammons v. Brunswick-Balke-CoUender 
Co., 72 C. C. A. 622.] 

2. CouBTs (§ 274*) — Sebvice oh FoEEiai» Ooepoeation — Doino Business in 

State. 

While the extent to which a foreign corporation must dp business In 
a state to justify the service of process upon it there is not elearly de- 
flned, the transaction of some substantial business must be establlshed- 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1162-1164, 1167, 
1168 ; Dec. Dig. § 274.* 

Service of process on foreign corporations, see notes to Eldred v. Amer- 
ican Palace-Car Co. of New Jersey, 45 O. C. A. 3; Cella Commission Co. 
T. Bohlinger, 78 C. C. A. 473.] 

At Law. Action by the Cody Motors Company against the War- 
ren Motor Car Company. On motion to set aside service of sum- 
mons. Motion sustained. 

Achilles H. Kohn and Wollman & Wollman (Henry C. Walters, of 
counsel), for défendant. 

•For other caaei cee lam* toplc & i numbbb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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NOYES, Circuit Judge. [1] This is a removed case in which it 
appears that the défendant is a foreign corporation located at Détroit^ 
Michigan, which has not obtained a certificate to do business in this 
State ; which has no established place of business hère, and which, ex- 
cept as hereinafter stated, has not, and has never had; any property or 
agents hère. 

The contention that the défendant is or has been doing business in 
this State tests entirely upon the occurrences at the Automobile Ex- 
hibition at New York City in January, 1912, as shown by the affida- 
vits. From them it appears that the défendant leased space at the 
Exhibition for showing automobiles of its manufacture; that this 
space was marked "Warren" — that being the name of the défendant 's 
car; that défendant owned one automobile châssis which was exhib- 
ited, and that the principal officers of the défendant were présent at 
the Exhibition on several days conferring and consulting with the 
différent persons including local sales agents. But the aflfidavits do 
not show that the défendant entered into any contracts at the time or 
sold any cars. The Empire City Auto Company seems to hâve owned 
the complète Warren cars which were on exhibition and to hâve been 
the corporation interested in the exchange of cars referred to in the 
plaintiff's affidavits. 

[2] While the extent to which a corporation must do business in 
a State to justify the service of process upon it there is not clearly 
defined, it is certain that the transaction of some substantial business 
must be established and, in my opinion, that which took place at the 
Automobile Exhibition as above outlined did not amount to that. 
I fail to find the transaction of any substantial business within the 
state and, under the authorities, am constrained to hold that it was 
not subject to the service of process hère. See the foUowing cases 
from this circuit: Bufïalo Glass Co. v. Manufacturers' Glass Co. (C. 
C.) 142 Fed. 273; Craig v. Welch Motor Car Co. (C. C.) 165 Fed. 
554; Hoyt v. Ogden Portland Cernent Co. (C. C.) 185 Fed. 889; 
Sleicher v. Pullman Co. (C. C.) 170 Fed. 365 ; Wilkins v. Queen Citv. 
etc., Co. (C. C.) 154 Fed. 173. 

The motion to set aside the service of the summons is granted. 



UNITED STATES v. GREBN. 

(District Court, D. New Mexico. May 18, 1912.) 

No. 52. 

(Syllahus iy the Court.) 

CosTS (i 185*) — Items— MiLEAGE of Witness in United States Couets. 

Not exceeding 100 miles may be taxed as mileage for wltnesses front 
wlthout the district. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. g§ 739-743 ; Dec. Dlg. 
I 185.»] 

•For other cases see same topic & ! mvmber in Dec. 6 Am. Digs. 1907 to date, ft Rep'r Indexa* 
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.Civil action by the United States of America against John W. Green. 
In ' the niatter'bf taxation of costs. 

S. B. Davis, Jr., U. S.yfitty., and Leroy O. Moore, Asst. U. S. Atty. 
H. E. Bowaeri,: for défendant. , . 

POPE, District Judge. The question for décision arises upon the 
taxation of costs, and is whether mileage for more than 100 miles is 
allowable for witnesses residing without the district and more than 
100 miles from the place where court is held. This question must 
be answered in the négative. While there is some conflict of au- 
thority, due largely to the holdings in the First Circuit, which latter 
follow certain early expressions from Judge Story, the weight of 
authority is to the effect that mileage is npt taxable under such cir- 
cumstances for a distance greater than 100 miles from the place of 
trial. The case of Hanchett v. Humphrey (C. C.) 93 Fed. 895, in my 
judgment correctly déclares the law, where it says: 

"Tlie true ruleupon th\s subject, as gleaned trom ajl the authoritles, is sub- 
stiintially to the effect tha.t the âcts of Congress vvere Intemled to, and do, al- 
low mileage to witnesses to the filll extéufof" the distance that could be legal- 
ly reached liy subpopna, to wlt, at aiiy place wlthln the district or at any 
point without the district to the estent of 100 miles from the place where 
the court is held." 

The only modification of this gênerai rule is in such exceptional 
cases as are hinted at by Judge Shiras in Smith v. Chicago Com- 
pany (C. C.) 38 Fed. 326, and by Judge Brown in The Vernon (D. C.) 
36 Fed. 113, 117. 

The propriety of this conclusion is established by the following au- 
thoritles: Rev. St U. S., § 876 (U: S. Comp. St. 1901, p. 667); 
Griggsby Construction Company v. Railroad Co. (C. C.) 123 Fed. 
751; Eastman v. Sherry (C. C.) 37 Fed. 844; The Vernon (D. 
C.) 36 Fed. 113; The Syracuse (G. C.) 36 Fed. 830; Burrow 
V. K. C. Company (C. C) 54 Fed. 278; Pinson v. A. T. & S. 
F. Company (C. C.) 54 Fed. 464; Buffalo Ins: Co. v. Providence 
Co. (C. C.) 29 Fed. 237; Haines v. McEaughlin (C. C.) 29 Fed. 70; 
Smith V. Chicago Ry. Co. (C. C.) 38 Fed. 321, and othéf cases col- 
lated in 7 Fed. St. Ann. 1124. The costs will be taxed in accordance 
herewith. 
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In re OSBORN. 

PURCELL SAFB OO. v. PARKER. 

(Carcult Court of Appeals, Nlnth Circuit. May 20, 1912.)" 

No. 2,055. 

1. Sales (§ 450*) — Conditionai. Sales— Contbacts—Requisites. 

A conditionai sale contract is subject to the gênerai rulea governing 
other contracts; and an oft'er to sell or buy and acceptance of the effet 
is necessary. 

[Ed. Note. — For otlier cases, see Sales, Cent. Dig. S 1321 ; Dec. Dig. S 
450.*] 

2. Bankeuptcy (§ 140*) — Conditional Sale Conteacts — Validity. 

Under Ballinger's Ann Codes & St. Wash. § 4585, whlch makes a con- 
ditionai sale absolute as to creditors, etc., unless a mémorandum thereof 
fcigned by tlie parties is filed, a mémorandum of sale is insufîlcient to ré- 
servé title in tlie seller as against tlie buyer's trustée in bankruptcy 
wliere it was net signed by the seller ; extraneous évidence not being ad- 
missible to show that the seller accepted the order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 221, 225; Dec. Dig. § 140.* 

What constitutes a contract of conditionai sale, see note to Dunlap v. 
Mercer, 86 G. C. A. 448.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

In the matter of S. C. Osborn, doing business as S. C. Osborn & 
Co., bankrupt. From a judgment confirming an order of the réf- 
érée denying a pétition of the Purcell Safe Company, it appeals ad- 
versely to Nelson W. Parker, trustée. Affiirmed. 

S. C. Osborn, doing business as S. O. Osborn & Co., at Seattle, Wash., was 
adjudicated-a bankrupt and Nelson W. Parker, the appellee, was duly ap- 
poiuted trustée of the bankrupt estate by decree of the District Court en- 
tered December 28, 1910. The trustée duly qualified as such, and took pos- 
session of the bankrupt estate, including a group of 1,020 safe deposit boxes 
which the appellant built for the bankrupt and installed at the latter's place 
of business on and prior to February 16, 1910. 

The appellant on May 6, 1911, presented to Hon. John P. Hoyt, référée in 
bankruptcy, to whom the case had been referred by the District Court, a 
pétition, alleging (among other things) that the deposit boxes had been sold 
and delivered by the petitioner to the bankrupt pursuant to a conditionai 
■aie contract, in writing, entered into between the petitioner and S. C. Osborn, 
doing business as S. C. Osborn & Co., ou the 16th day of February, 1910; 
that the agreed price for the boxes was $5,174, of which $2,000 was paid in 
cash at the date of the sale; that the balance was to be paid in 12 months 
from the said date, with interest at 7 per cent, per annum, and was evi- 
deuced by the promissory note of S. C. Osborn, doing business as S. 0. 
Osborn & Co., made and delivered simultaneously with the making of the 
conditionai contract; that in the contract it was agreed, among other 
things, thàt the said Purcell Safe Company did not part with or relinquish 
Its title to the said Personal property until the note should be fully paid, 
and that, in default of payment of the note, the Purcell Company might take 
possession of and remove said Personal property ; that the contract vras 
duly filed in the office of the auditor of King couhty, Wash., on the 2ist 
day of February, 1910 ; that on the 16th day of February, 1911, the sum 
of $3,174 and interest since^ February 16, 1910, at the ra/te of 7 per ceht per 
annum became due and payable to said Purcell Safe Company from S. C. 

•For other cases see samo topic Se i mHiiBZB la Dec. & Am. Digs. 1907 Ut date, & Rep'r Indezn 
196 F.— 17 
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Osborn & Co. by vlrtue of the terms o( the contract; that said sum and 
Interest had not been pald nor any part thereof, except the interest thereon 
to August 16, 1910, and that, by reason of thè default In sald payment, the 
Purcell Safe Company became and was entltled to the Immédiate possession 
of sald Personal property. The pétition further alleged a demand upon S. C 
Osborn, doing business as S. C. Osborn & Co., ^nd upon the trustée, for the 
possession' of the property and) thelr refusai to dellver the property without 
the order of the court. The petitloner prayed for an order directed to the 
trustée to forthwith deliver possession of the sald Personal prop«rty to the 
Purcell Safe Company. The trustée by hls answer to the pétition put the 
petitloner on proof as to ail matters and thlngs In the pétition set forth, 
and In particular denled that the petitloner had any conditional sale con- 
tract whereby the title to the property was reserved in the petitloner. 

It {^ppears from the évidence taken in support of the pétition that the 
instruinéiit in controversy, introduced hi évidence, was on the printed f orm 
of an order which being fllled out in writlng was directed to the PMrcell 
Safe Company, and was slgned by S. C. Osborn Company and S. O. Osborn; 
that below thèse signatures was a single cross rule or Une in the printed 
form, extending across the paper 7% inches; that below this cross rule or 
llne was the followlng printed notice: "Salesmen are not aUowed to collect 
for us. Any payments made to them will be at your rlsk." Below thIs 
notice was the printed name of the "Purcell Safe Co." There was évidence 
that this order was fllled out in writing by an agent of the Purcell Safe 
Company, that It was élgned In writlng by S. C. Osborn in the présence of 
the agent, and dellvered by hlm to the Purcell Safe Company in the ordl- 
nary course of business, and that In pursuance thereof the property de- 
scribed thèreîn was dellvered to S. C. Osborn, and thereafter and withln the 
time provlded by law the instrument was duly recorded In the auditor's 
office of the proper county. From thèse facts the référée was of the opinion 
that the contract was not slgned by the petitloner as, requlred by the laws 
of the State of Washington, and that the sale of the property mentioned in 
the contract to the bankrupt was an absolute and uncondltionàl sale. Upon 
this flnding of fact the référée ordered and adjudged that the pétition of 
the Purcell Safe Company for the return of the property should be denied, 
and that the claim of the petitloner upon the promlssory note for $3,174 
and Interest, amountlng to $3,255.46, should be allowéd as a gênerai unse- 
cured clainii .. 

Upon a pétition for a revIew of this order by the District Court the de- 
cree and ord^r pf the référée was conflrmed. 

The question at Issue Is brought to this court by appeal. 

Hughes, McMicken, Dovell & Ramsey, and Otto B. Rupp, ail of 
Seattle, Wash., for appellant. 

Walter A. McClure, Henry F. McClure, and Wm. E. McCiure, 
ail of Seattle, Wash., for appellee. 

Before cii/BERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (af ter stating the f acts '^.s above). [ 1 , 2] 
The pnly question in this case is whether the order signed by the 
bankrupt oa February 16, 1910, and by him deliveréd to the Purcell 
Safe Cofnpâhy ahd thereafter recorded in the ç)|fite pf the aiiditor 
of King dOunty.Wash,, was a valid conditional sale contract undier 
the laws of the State of Washington. The statutes of that state 
(Ballinger's lAnn. Codes & St.) relating to conditional sales of Per- 
sonal property pfoyide àsfollows: ;! ; 

"Sec. 4585: Cont^jacts tobeFUec, When; ^ 

"Ail condit^nal sales of Personal property or îeases thereof containing 
a condltl^nai rlgi^t to purchase.where tbç property is placed in the x)osse8- 
slon of tiie vc^dee isliall be absolute as to ail ereditors, or purchasers in good 
falth, unless withln ten days of the taking of possession by the vendee a 
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mémorandum of auch sale, statlng Us terma and conditions and slgned by the 
vendor and vendee, shall be flled in the audltor's office of the county where, 
at the date of tbe vendee's taking possession of the property, the vendee 
résides." 

It is objected to the order in question that it is not in accordance 
with the requirements of the statute, and is therefore not the évidence 
of a conditional sale. A mémorandum of a conditional sale is sub- 
ject to the gênerai rules respecting the formation of other con- 
tracts. Among other things, there must be a mutuality of assent; 
that is to say, there must be an ofïer of purchase or sale on the one 
part and an acceptance of the terms of the purchase or sale on the 
other part, and where the statute requires the terms and conditions 
of the sale to appear in the mémorandum, and such mémorandum 
signed by the vendor and vendee, it follows that the signatures of 
the parties to the mémorandum must be so affixed that it will 
clearly appear that both parties hâve accepted the terms and con- 
ditions of the contract. In this respect the instrument before the 
court is fatally defective. It is, in form, an order in writing di- 
rected to the Purcell Safe Company, the vendor, signed in writing 
by S. C. Osbprn Company and S. C. Osborn, the vendee, requesting 
the delivery to the S. C. Osborn & Co. of "one group of 1,020 safe 
deposit boxes." Below the written signatures of S. C. Osborn Com- 
pany and S. C. Osborn in the printed form upon which the or- 
dier is written is a single cross-line, indicating that the preceding 
matter had come to an end, and that what follows is a différent subject, 
and so in fact it appears to be. What follows is a notice that, 
"Salesmen are not allowed to collect for us," and the further notice 
that, "Any payments made to them will be at your risk." Under 
thèse two notices is the printed name of "Purcell Safe Co.," the 
vendor. Without stopping to consider the objection that this print- 
ed name is not the "signed name" of the vendor, we think it is 
otherwise insufhcient as évidence of a conditional sale contract. 
Neither of thèse notices to which this printed name is appended re- 
fers to the previous order of the vendee, and neither expresses the 
assent or the acceptance by the Purcell Safe Company of the offer 
contained in the order of S. C. Osborn & Co. for the delivery of 
the safe deposit boxes. There is no évidence on the face of the 
instrument of an intent or purpose on the part of the vendor to 
accept the terms proposed by the vendee, and the order itself does 
not show that the vendor had accepted or agreed to the terms and 
conditions of the proposai. The so-called agreement was by its 
terms and conditions absolutely unilatéral, and extraneous évidence 
was not admissible to show that the terms and conditions of the 
proposai were accepted by the vendor. Such acceptance was one oi 
the terms and conditions required by the statute to appear upon the 
face of the instrument. 

The pétition and adjudication in bankruptcy in this case were 
filed in December, 1910. As far as the bankruptcy act is concerned, 
the right of the trustée to the property in question is therefore gov- 
emed by the amended act (Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 [U. S. Comp. St. Supp. 1911, p. 1500]), amending section 47a 
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(2) of the bankruptey act (Act July 1, 1898, c. 541>. 30 Stat. 557 
[U. S. Comp. St. 1901^ p. 3438]). That amencknent. provides : 

"And suc* trustées,' as to ail propèrty in the custody br domlng Into the 
custody of the bankruptey court, shall be deemed vested with ail the rights, 
. reniedies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

Giving effect to the provisions of the bankruptey act and the statute 
of the State of Washington, the court must hold that the sale made 
by the petitioner» Purcell Safe Company, to the bankrupt, S. C. 
Osborn & Co., and S. C. Osborn, of the propèrty described in the 
contract, was an absolute and unconditional sale, 

The decree of the court below is affirmed. 



TUCKER V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1912.) 

No. 1,776. 

1. Cbiminai. Law (I 275*) — Plea dp "Nolo Contendkbœ"— Nature and Ef- 

fect. 

The so-called plea of "nolo contendere" Is not a plea in the strict sensé 
of that term in the criminal law. It is not one of the pleas, gênerai or 
spécial, open to the accused In ail criminal proseeutlons and Is allowable 
only under leave and acceptance by the court. When aecepted by the 
court, it becomes an implied confession of guilt, and for the purposea 
of the case only équivalent to a plea of gullty, but dlstlnguishable from 
such plea in that it cannot be used against the défendant as an admis- 
sion in any civil suit for the same act. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 635 ; Dec. 
Dig. § 275.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4814, 4815.] 

2. Cbiminal Law (§ 275*) — Plea of Nolo Contendeee— When Allowabl»— 

Limitations ov Rulb. 

Under the common-law rule, which governs In the fédéral courts, to 
authorlze the court to entertain a plea of nolo contendere the case must 
be within the class of misdemeanors for which punlshment may be Im- 
posed by fine alone, although the offense may as well be punlshable by 
împrisonment, at the discrétion of the court, either as an alternative of 
fine or in addition thereto, or to enforce payment of the fine; and such 
plea cannot be aecepted either in cases of felony requiring infamous 
punlshment to be Imposed on conviction, or in cases of misdemeanor for 
which the punlshment must be Imprisonment for any tlme, with or witb- 
out fine. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 635 ; Dec, 
Dig. i 275.*] 

8. Cbiminal Law (§ 275*) — Plea of Nolo Contendebe— When Allowable. 

When an tndictment contalns counts charglng offenses for which the 
statute requires the imposition of punlshment by both fine and Impris- 
onment and others for offenses which may be punished by fine alone, 
the court has authority to allow a tendered plea of nolo contendere; but 
In such case the further proceedings and punlshment must be conflned 
to the latter class of counts to which alone the plea Is applicable. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 635 ; Dec. 
Dig. § 275.*] 

*For otber casea see same toplc à i numbsr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 



TUCKER V. UNITED STATES 261 

4. Criminal Law (§ 275*)— JuRisDicTiON— Conviction Witjioui Jurï Tkial. 

Where a plea of nolo coutendere was tendered to an indlctment con- 
taining counts souie of which charged offenses whieli re<iuired punish- 
meiit by lioth fine and imprisonment, wliile on others a fine alone niigbt 
be impôsed, the action of the court in bearlng évidence, niaking a flnd- 
iug of guilty as ebarged and senteneins défendant to bot h fine and im- 
prisonment, v/as inconsistent wltb tlie acceptance of sueli plea, aud ihe 
judgment of conviction witbout a jury trial was wlthout jurisdiclion and 
void. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 635; Dec. 
Dlg. I 275.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Criminal prosecution ;/ the United States again.st Abraham Tucker. 
Judgment of conviction, and défendant brings error. Reversed. 

Tbis writ of error is broiight from a sentence and judgnient against the 
plaintiff in error, iinder an indlctnient wbicli charges (in several counts) vio- 
lations of the Internai revenue statutes, described in the brief for défendant 
in error as "aiding and abetting in the removal of nontax-paid spirits, con- 
cealing nontax-paid spirits, the reuse of staniped packages, the failure to de- 
stroy re^-enue stanips upon the removal of the spirits conta ined in certain 
packages, and charges of like nature." 

The record shows: ïhat the accusod appeared witb his attorney and "by 
leave of court" withdrew his plea of not guilty ; that belng "now arralgned 
upon the indlctnient," he "pleads nolo coutendere thereto" ; that the court 
then directed the cause set for hearing; that sundry hearings of évidence 
ensued, and tlie court took "the cause uuder advisenient" ; ^^ld that there- 
after judgment was pronounced as follows: 

"Conie again the parties by thelr attorneys and the défendant in his owu 
proper person, and the court, having considered and being fully advi.sed in 
the premises, finds the defciulant Abraham Tucker guilty as charged in the 
indictment, and the défendant being asked by the court if he has anythlng 
to say why the sentence and judgment of the court should not now be pro- 
nounced upon hini and showing no good and suflicient reasons why sentence 
and judgment should not be pronounced, It is therefore considered and or- 
dered by the court and is the sentence and judgment of the court upon the 
finding of guilty as aforesaid, that said Abraham Tucker be confined and 
imprisoned in the T'nited States penitciitiary at Leavenworth, Kan., for and 
durlug a period of 1<S months. aud that he forfelt and pay to the TJnited 
States a fine in the sum of J^2,5()0 hesides the costs in this behalf expended, 
for which let exécution issue." 

Elijah N. Zoline, for plaintiff in error. 

James H. Wilkerson and Harry A. Parkin, for the United States. 

•Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above), The 
indictment against the plaintiff in error contains several counts, charg- 
ing violations respectively of internai revenue statutes, which are not 
punishable alike. In one or more counts the charge appears to rest on 
section 3296, R. S. (U. S. Comp. St. 1901, p. 2136), which imposes 
both fine and imprisonment — the fine to be not less than $200, nor more 
than $5,000, and the imprisonment not less than three months nor more 
than three years — while other counts appear to charge offenses which 
are either punishable by fine alone, or may be so punished. It is 
contended therefore that the offenses charged under section 3296 are 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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statutory félonies — ^both as defined in section 335 of the New Crim- 
inal Code, 35 U. S. Stat. p. 1152, alleged to be applicable to the case 
and under the authorities exempHfied and cited in Fitzpatrick v. United 
States, 178 U. S. 304, 307, 20 Sup. Ct. 944, 44 h. EdL 1078— al- 
though such offenses may be punished, as in cases of misdemeanor, by 
fine and imprisonment for a term less than one year. The sentence and 
judgment of the trial court imposed a fine of $2,500 and imprisonment 
for 18 months, as for a f elony, reciting (among other statements) that 
the court "finds the défendant Abraham Tucker guilty as charged in the 
indictment," while the record shows sundry hearings before the court, 
without a jury, after the défendant "by leave of court" withdrew "his 
plea of not guilty," theretofore entered, and "being now arraigned 
* * * pleads nolo contendere." Whereupon the cause was set 
down for subséquent hearing. 

For reversai of this judgment the contentions are, in substance: 

(1) That the purported plea of nolo contendere was not entertain- 
able under the assumed charge of f elony, nor under any charge re- 
quiring imprisonment, and thus constituted no answer to the indict- 
ment, so that the conviction, without jury trial, was unauthorized ; 
or, if entertainable, (2) that the judgment is in dérogation of such 
plea and unauthorized. Both propositions rest on the common-law 
diefinitions of this plea of "nolo contendere," and it is unquestionable 
that the common-law rule must govern, in the absence of any fédéral 
statute providing theref or ; and the questions thus raised, by way of 
challenging the judgment, are plainly involved for décision in the case 
at bar. However fréquent and gênerai the practice may hâve been, in 
the fédéral jurisdiction to allow such plea in like criminal prosecutions, 
as stated by counsel in the arguments, the only reported case cited as 
a fédéral précèdent is United States v. Hartwell, 3 Cliff. 221, 26 Fed. 
Cas. No. 15,318, and in that case (as hereinafter explained) the ques- 
tion whether the plea of nolo contendere therein referred to was allow- 
able, under the common-law rules, is neither decided nor mentioned. 
So the answer to either of the contentions must be derived from défini- 
tions of the plea in the common-law authorities. 

[1] 1. How is the plea of nolo contendere thus limited and de- 
fined? 

Thèse premises for the inquiry are well recognized alike in ail the 
citations : The so-called plea raises no issue of law or fact under the 
indictment, is not one of the pleas, gênerai or spécial, open to the ac- 
cused in ail criminal prosecutions, and is allowable only under leave 
and acceptance by the court. It is not a plea, in the strict sensé of that 
term in the criminal law, but a formai déclaration by the accused, that 
"he will not contend with the" prosecuting authority under the charge. 
When accepted by the court, it becomes an implied confession of 
guilt, and, for the purposes of the case only, équivalent to a plea of 
.guilty, but distinguishable from such plea, in that it "cannot be used 
against the défendant as an admission in any civil suit for the same 
act." 

The leading authority upon this plea — accepted as such in Chitty's 
Criminal Law and other text-books and in the line of American déci- 
sions cited below — appears in Hawkins Pleas of the Crown, published 
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early in tlie eighteenth century. The rule is thus stated, in chapter 31, 
under the title "Of Confessions and Demurrer" (volume 2 [8th Eng- 
lish Ed.] p. 466), after référence to the express confession of guilt, 
as follows: 

"An implied confession is where a défendant, In a case not capital, dotli 
not directly own tiimself guilty, but in a manner admits it by yielding to the 
king's mercy, and desiring to submit to a sinall fine; in whicli case, if tlie 
court think fit to aecept of such submission, and make an entry that the 
défendant posuit se in gratiam régis, wlthout putting hlni to a direct con- 
fession, or plea (which In such cases seems to be left to discrétion), the de- 
fendant shall not be estopped to plead not guilty to an action for the same 
fact, as he shall be where the entry is quod cognovlt indietamentum." 

In Chitty's Criminal Law, c. 10 (see 4th Am. from 2d London Edi. 
p. 430), the author thus states the rule : 

"An Implled confession is where, in a case not capital, a défendant does 
not directly own himself to be guilty, but tacitly admits It by throwing hlm- 
self on the king's mercy, and desiring to submit to a small fine, which the 
court may either aecept or décline, as they think proper. If they grant the 
request, an entry is made to thls effect, that the défendant 'non vult conten- 
dere cum domina regina et posuit se In gratiam curise,' wlthout compelling 
him to a more direct confession. The différence in effect between an im- 
plled and an express confession is that, after the latter, not guilty cannot be 
pleaded to an action of trespass for the same Injury ; whereas it may at any 
tlme be done after the former. But no confession, however large and ex- 
pllcit, will prevent the défendant from taking exceptions in arrest of judg- 
ment to faults apparent in the record; for the judges must ex offlcio take 
notice of them, and any one, as amlcus curlae, may point out the exceptions." 

The only judicial expression of the rule in England, referred to in 
any of the authorities cited, appears in Salkeld's Reports of décisions 
by Chief Justice Holt, in Queen v. Templeman, decided in 1778 (vol- 
ume 1, p. 55), reported as follows: 

"Upon a motion to submit to a small fine, after a confession of the in- 
dictment which was for an assault, Holt, Chief Justice, took a différence 
where a man confesses an indlctment, and where he Is found guilty ; In the 
flrst case a man may produce affldavlts to prove son assault upon the pros- 
ecutor In mitigatlon of the fine; otherwise where the défendant is found 
guilty ; for the entry upon a confession Is only non vult contendere cum 
domina regina pon se in gratiam curlœ. 

"Défendants may submit to a fine, though absent, if they hâve a clerk 
In court thàt will undertake for the fine. HIU. 2 Ann. Hlckerlngirs case 
was that he and his daughter were indlcted for trespass, and Hlckerlngil 
only appeared on the motion to submit to a small fine. But where a man 
Is to receive any corporal punlshment, judgment cannot be glven against hlm 
In his absence, for there is a caplas pro fine; but no proofs to take a man 
and put him on the pillory. Vide tlt. Judgments. • * » Duke's case." 

The foregoing are the only English définitions of the "nolo con- 
tendere" plea which hâve come to our attention as directly applicable 
to the présent inquiry ; and it is unquestionable thereunder that capital 
cases of that period were not within the rule for allowance of the plea 
•when the common-law rules became operative in this country. Wheth- 
er thèse définitions exclude, as well, ail cases of indictment for felony, 
as contended on the part of the plaintiff in error, is a question not free 
from difficulty. While a leading American text-book on criminal law 
and procédure (1 Bishop's New Criminal Procédure, § 802, and in 
earlier éditions) states that "it is pleadable only by leave of court and 
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in li|ht misdemeanors," we are not advised of any judicial ruling, 
Eilg^lish or American, which either expressly so limits the plea, or 
désignâtes the class of cases wherein it may be accepted. 

By way of support for the plea in the case at bar, the above-men- 
tioned fédéral case and several lines of state court cases are relied 
upon. In the fédéral case (United States v. Hartwell, ante) the report 
States, in efïect, that the indictment ran against three défendants, one 
charged, as a public officer, with embezzlement of public funds in his 
keeping, and the other two charged with advising and participating 
in sùch officer's unlawful acts ; that the act of the officer was a statu- 
tory felony, while the charge against the other défendants was charac- 
terized as a misdemeanor ; that at the opening of the trial the officer 
(principal) "retracted his plea of not guilty and pleaded nolo conten- 
dere, vvhich was accepted by the district attorney" ; that the principal 
"retired from the bar and the jury were impaneled for the trial of the 
other défendants," and their conviction ensued ; and that the hearing 
reported was before the Circuit Justice and District Judge on their 
motion, upon exceptions, for a new trial. The opinion of Mr. Justice 
Clififord (as Circuit Justice) overruling the varions exceptions does not 
indicate that it was questioned or considered in the case whether the 
plea of nolo contendere on the part of the principal défendant was 
rightly allowed, and we understand the motion to be dènied irrespective 
of such allowance or its efifect. The ruling appears to be, in substance, 
that the remaining défendants were charged and convicted under the 
statute for aiding and abetting the embezzlement, as confederates and 
principals, "diflfering only în degree" from the offense charged against 
the other défendant, the treasury officer, and that conviction of such 
officer was not needful to uphold their conviction. While the opinion 
proceeds in further extended discussion of the case, on the theory for 
which thèse défendants contended, that they were charged as mère ac- 
cessories, not principals in any sensé, and (upon rCview of the author- 
ities) indicates the view that, treated as accessories, the évidence of 
sundry confessions of guilt on the part of the principal défendant was 
admissible and sufficient to support their conviction. In the course 
of such remarks, mention is made of the action of the principal de- 
fendant as tantamount to conviction, and that the suggestion of "a dis- 
tinction between the plea of nolo contendere and the plea of guilty" 
was entitled to no weight, as it is well settled that the légal efïect of 
the former is the same as that of the latter, so far as regards ail 
the proceedings on the indictment" — ^^citing Com. v. Horton, 9 Pick. 
(Mass.) 206, and 1 Wheat. Crim. Law. We do not understand the 
décision to rest thereoh, nor that the référence to the plea amounts to 
judicial confirmation of its allowance by the trial court, nor bears upon 
the présent inquiry, beyond such value as may appear from the fact 
of allowance, seemingly Unquestioned. 

The other American citations are from various state reports, recog- 
riizing and defining the plea of nolo contendere in its, common-law na- 
ture" and effect, and the opinions are exceedingly instructive and har- 
monious in the définitions we hâve recapitulâted. They are as foUows : 

In Massachusetts (Com. v. Horton, 9 Pick. 206; Com. v. Til- 
ton, 8 Metc. 232 ; Com. v. Adams, 6 Gray, 359 ; Com. v. Ingersoll, 145 
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Mass. 381, 14 N. E. 449) ; in Rhode Island (State v. O'Brien, 18 R. 
I. 105, 25 Atl. 910, and State v. Conway, 20 R. I. 270, 38 Atl. 656); 
in New Hampshire (State v. La Rose, 71 N. H. 435, 52 Atl. 943) ; in 
Maine (State v. Siddall, 103 Me. 144, 68 Atl. 634, and State v. Herlihy, 
102 Me. 310, 66 Atl. 643) ; and in other states (Peacock v, Judges, etc., 
46 N. J. Law, 112 ; Corn. v. Holstine, 132 Pa. 357, 19 Atl. 273 ; Birch- 
ard V. Booth, 4 Wis. 67, 90). Although the question hère presented 
of limitation placed upon allowance of the plea at common law is 
neither decided (in terms) nor referred to in any of thèse cases, it is 
contended that inferential authority appears therein for the proceedings 
in the case at bar, for the reason that two of the cases involved both 
fine and imprisonment under the plea and two others involved impris- 
onment alone. The cases referred to are : State v. Herlihy, 102 Me. 
310, 66 Atl. 643, and Corn. v. Holstine, 132 Pa. 357, 19 Atl. 273— each 
showing the plea allowed under a charge of misdemeanor and sentence 
of fine and minor term of imprisonment; State v. Conway, 20 R. I. 
270, 38 Atl. 656, showing plea allowed under a charge of larceny and 
imprisonment thereupon; and Peacock v. Judges, etc., 46 N. J. Law, 
112, wherein the plea was entered under charge of conspiracy, followed 
by sentence (as reported) "to the State Prison." Whether allowance of 
the plea in either of thèse cases was governed by statute — as in Mas- 
sachusetts, vide Com. v. Adams, 6 Gray, 359 — we are not advised, 
nor is it deemed needful to attempt inquiry for the reason of passing 
either of such allowances unquestioned. We believe thèse mère in- 
stances of fact, appearing alone in the facts of the case without com- 
ment in the opinion, are not entitledi to considération and force (per- 
suasive or otherwise) as rulings of the courts respectively, that such 
pleas were accepted under and within the common-law rule, and that 
they neither control nor aid the inquiry, whether nolo contendere was 
pleadable in the case at bar. 

In this view, statutory régulation of the plea, in accord with the 
present-day législation in respect of crimes and their punishment, 
would seem désirable — as instanced in various states — and without 
provision therefor in fédéral statutes, the elementary common-law 
authorities must furnish the solution. While they concur, as above 
stated, in the terms of their rule, difficulty may arise in applications 
thereof to American conditions. Thus formulated in the eighteenth 
century, the common-law rule distinctly limits the plea, as an implied 
confession, to "a case not capital," with the further provisions that 
it constitutes a "submission" which may be accepted by the court 
"where a défendant * * * doth not directly own himself guilty, 
but in a manner admits it by yielding to the king's mercy, and de- 
siring to submit to a small fine." And the fîrst inquiry raised is 
whether thèse requirements do not exclude as well ail cases of felony. 

Although at the period of adoption of the rule most of the crimes 
termed félonies were also capital cases, not ail félonies were punished 
by death, so that the term "capital cases," taken alone, would not in- 
clude ail félonies, either as then defined or under our later Amer- 
ican définitions, statutory and judicial. We believe Blackstone's déf- 
inition to be applicable for the inquiry, namely, that felony is "an 
ofïense which occasions a total forfeiture of either lands or goods, 
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or both, at the common law; and to which capital or other punîsh- 
ment may be superadded according to the degree of guilt" (2 Cooley's 
Blackstone, book 4, p. 93); and that the distinction of capital cases 
therefrom_, as pointed out by him (page 97), must be observed, not- 
withstanding his remark, that such meaning was "répugnant to the 
gênerai idea which we now entertain of felony, as a crime to be pun- 
ished by death." 

Nevertheless, the further provisions of the rule are of undoubted 
force in its interprétation; and while they refer only to the punish- 
ment which may be within the contemplation of such submission, we 
believe the rule thus excluded by necessary implication, not only cap- 
ital cases, but ail offenses at common law for which punishment must 
be imposed inconsistent with the purposes of the rule. The settled 
policy at common law in référence to the réception of the so-called 
"express confession" of the accused on arraignment, or plea of guilty, 
may be instructive as a background for this rule, namely, that such 
confessions were not commonly accepted and recorded as convictions 
in cases of felony. In Hawkins Pleas of the Crown (volume 2, § 
2, p. 466), it is stated (in the paragraph immediately preceding the 
définition above quoted as to "implied confessions") : 

"And where a person upon his arraignment actually confesses hlmself 
guilty, or unadvisedly discloses the spécial manner of the fact, supposing 
that it doth not amount to felony, where it doth, yet the judges, upon prob- 
able cireumstances that such confession may proceed from fear, menace, or 
duress, or from weakness or ignorance, may refuse to record such confession, 
and suffer the party to plead not guilty." 

And Sir Mathew Haie (2 Pleas of the Crown, c. 29, p. 225) thus 
States the rule as to express confessions : 

"That which I call a simple confession is, where the défendant upon hear- 
ing of his indictment wlthout any other respect confesseth it, this is a con- 
viction; but it is usual for the court, especially if it be out of clergy, to 
advise the party to plead and put himself upon his trial, and not presently 
to record his confession, but to admit him to plead." 

* [2] The allowance of the "implied confession" as a nolo con- 
tendere plea, thus defihed to be the defendant's yielding to mercy in 
the punishment, "and desiring to submit to a small fine," necessarily 
implies, as wè believe, that the case for such allowance must be 
within the class of misdemeanors for which punishment may be im- 
posed by fine alone, although the offense may as well be punished 
by imprisotiment, at the discrétion of the court, either as an alterna- 
tive of fine, br in addition thereto, or to enforce payment of the fine. 
'That such deèire (or request, express or implied) on the part of the 
accused "to submit to a small fine" can neither serve to limit the fine 
to the minimum prescribed for the offense, nor constitute the measure 
of fine which may bè imposed within the exercise of judicial dis- 
crétion — that "a small fine" is thus mentioned in the rule as a rela- 
tive term, ihteriding substantially less than the maximum — we hâve 
no doubt. This provision, however, for such purpose in the submis- 
sion — as the object sought by the défendant in electing to submit with- 
Dut contest- — requires construction of the rule accordingly, as limited 
to cases consistent with the purposé' thus declared. So defined, the 
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rule affords no ground for entertaining the plea, either in cases of 
felony, requiring inf amous punishment to be imposed on conviction, or 
in cases of misdemeanor for which the punishment must be imprison- 
ment for any term, with or without a fine. Constrained to this inter- 
prétation of the narrow purpose and use of the plea at common law, 
by the express provisions of the rule thus handed down, we believe 
extension of the allowance to include even misdemeanors for which 
imprisonment must be imposed is unauthorized — however désirable 
it may seem — without statutory provision therefor. In arriving at 
such conclusion, we hâve not overlooked the settled doctrine that such 
short terms of imprisonment were not "infamous punishment," as 
defined in England and America for more than a century (see Mackin 
v. United States, 117 U. S. 348, 351, 6 Sup. Ct. m, 29 L. Ed. 909, 
and Fitzpatrick v. United States, ante), nor the fact that imprison- 
ment, at the time the rule was adopted, was frequently made the 
alternative of fines, or imposed together with a fine for "crimes of 
inferior nature" (2 Cooley's Black, book 4, p. 5) "in which the pub- 
lic punishment is not severe, but affords room for private compensa- 
tion" — imposed also for commercial indebtedness — and was regarded 
with far less opprobrium than attaches to every f orm of imprisonment 
at the présent day. Neither of thèse considérations appears to hâve 
entered into the framing of the rule, and we are not at liberty to 
adopt a différent rule for application to the case at bar. 

[3] The contention, however, that the trial court was without juris- 
diction to allow the plea under the indictment in the présent case, we 
believe to be untenable, notwithstanding the foregoing interprétation 
of the rule. It is undoubted that the counts of the indictment, charg- 
ing an offense for which at least three months' imprisonment must 
be imposed with a fine, are not within such interprétation, but other 
counts (as above mentioned) charge offenses which may be punished 
by fine alone, and thus furnish ground for entertaining the nolo con- 
tendere plea, as "in the nature of a compromise" between the prose- 
cutor and the défendant. The plea is thus well characterized, under 
the définitions of Hawkins and Chitty, in State v. La Rose, 71 N. 
H. 435, 438, 52 Atl. 943, viz. : 

"The plea is in tbe nature of a compromise between the state and the de- 
fendant — a matter not of right, but of favor. Varlous reasons may exist 
why a défendant conscious of innocence may be willing to forego bis right 
to make défense If be can be permitted to do so without acknowledging bis 
gullt. Whether in a partlcular case be should be permitted to do so is for 
the court." 

So, it was within the authority of the prosecuting officer to elect 
to stand, for the purposes of the plea, on the counts applicable there- 
to, and was plainly within the jurisdiction of the court to approve 
such submission. Were the subséquent proceedings consistent with 
acceptançe of the plea in that view, we are satisfied that no réversi- 
ble error would appear in allowance thereof. 

[4] 2. The further propositions of error — in substance, that both 
proceedings and judgment are in dérogation of the plea — we believe 
to be Tvëll assigned as cause for reversai, namely: (1) It does not 
âppear in the record that the plea tendered on behalf of the défend- 
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ant was either accepted in fact as a nolo contendere plea, or sub- 
stantiâlly so treated (within the foregoing définition) in the subséquent 
proceedings. (2) Tlie record shows, in substance: That the cause 
was set down for hearing ; that sundry hearings of évidence ensued 
whereupon the court took "the cause under advisement" ; that "the 
court having considered and being fuUy advised in the premises, finds 
the défendant * * * guilty as charged in the indictment" ; and 
that sentence was then pronounced, without mention of the plea. (3) 
The sentence and judgment directs, "upon the finding of guilty as 
aforesaid," imprisonment in the penitentiary for 18 months and pay- 
ment of a fine of $2,500 and costs. 

That thèse proceedings and récitals leading up to the judgment are 
inconsistent with acceptance of the nolo contendere plea as tendered 
must be presumed, as we believe, under either of the contentions for 
interprétation of the rule. It may be that évidence may be heard 
under such plea for the purpose of determining the amount of fine 
to be imposed, but no issue is presented for trial under the indict- 
ment, and no adjudication of guilt is authorized. Com. v. Horton, 
9 Pick. (Mass.) 206; Com. v. Ingersoll, 145 Mass. 381, 382, 14 N. 
E. 449. The évidence referred to in the reco'd is not preserved, but 
no presumption can be indulged, in the light of the varions récitals, 
with no acceptance of the plea mentioned, that the évidence was re- 
ceived otherwise than for the purpose of the finding, upon which 
the judgment appears to be pronounced. Moreover, the judgment is 
alike inconsistent with acceptance of the plea, as above defined, in 
pronouncing imprisonment in the penitentiary for 18 months. The 
record, therefore, furnishes no ground to support the judgment as 
resting on acceptance of the plea (Com. v. Ingersoll, supra), thus 
leaving it unsupported for want of either of the authorized' pleas to 
the indictment. 

The judgment of the District Court is reversed, accordingly, and 
the cause is remanded, with direction either to accept or refuse ac- 
ceptance of such plea as tendered, and proceed thereupon in conform- 
ity with law. 



SHAPIRO V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No, 1,777. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Criminal prosecution by the United States against David Shapiro. 
Judgment of conviction, and défendant brings error. Reversed. 

Willard M. McEwen, for plaintif! in error. 

James H. Wilkerson and Harry A. Parkin, for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. The judgment from which this writ of error is 
is brought pronounces, upon a finding of guilty as charged in the 
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jndictment, that the plaintiff in error be imprisoned în a penitentiary 
for two years and pay a fine of $10,000 besides the costs, under an 
indictment charging in several counts varions violations of the inter- 
nai revenue statutes, with a plea of nolo contendere tendered as the 
only plea thereunder. The errors assigned are identical with those 
assigned in Tucker v. United States (No. 1,776) 196 Fed. 260, 115 
C. C. A. , decided herewith, and no distinction from the indict- 
ment and record of proceedings there presented and considered ap- 
pears in the présent case, in so far as material for décision. So the 
opinion and ruling therein is applicable to this writ, and the judgment 
of the District Court is reversed, accordingly, and the cause is re- 
manded, with direction either to accept or refuse acceptance of the 
nolo contendere plea as tendered, and proceed further in conformity 
with law. 



BLUM V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,778. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Criminal prosecution by the United States against Philip Blum. 
Judgment of conviction, and défendant brings error. Reversed. 

Benjamin C. Bachrach, for plaintiff in error. 

James H. Wilkerson and Harry A. Parkin, for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

FER CURIAM. The judgment from which this writ of error is 
brought pronounces, upon a finding of guilty as charged in the indict- 
ment, that the plaintiff in error be imprisoned in a penitentiary for 
two years and pay a fine of $5,000 besides the costs, under an indict- 
ment charging in several counts varions violations of the internai 
revenue statutes, with a plea of nolo contendere tendered as the only 
plea thereunder. The errors assigned are identical with those as- 
signed in Tucker v. United States (No. 1,776) 196 Fed. 260, 115 C. 
C. A. — ^, decided herewith, and no distinction from the indictment 
and record of proceedings there presented and considered appears in 
the présent case, in so far as material for décision. So the opinion 
and ruling therein is applicable to this writ, and the judgment of the 
District Court is reversed, accordingly, and the cause is remanded, 
with direction either to accept or refuse acceptance of the nolo con- 
tendere plea as tendered, and proceed further in conformity with 
law. 
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GÉBAT NORTHEEN RT. CO. t. SLOAN (two cases), f 
(Olxcult Court of Appeals, Ninth Circuit. AprU 1, 1912.) 

No. 1,962. 
RailboaCs (f§ 276, 282*)— iNJUBiEs to Peksons on Teains— Lioensees or 
Teespabsebs— -Collision ^ 

The father of the two plalntlffs, who were boys, charterea a car from 
défendant rallroad Company for the carriage of his household goods and 
Uve stock and took plalntlfts wlth hlm In the car to help care for the 
stock. He slgned a contract for the car, which provlded that the names 
of ail persons who were to accompany the stock must be stated thereon, 
but plalntlffs' names were not so stated, although the agent knew they 
were In the car, which they helped to load. Thelr father testlfled that 
the contract was not read to him and he did not know of the provision. 
There was no rule of the company which prohibited them from ridlng in 
the car if thelr names had been entered, and they supposed they were 
rightfully there. There was testimony, which was contradlcted, that 
some, if not ail, of the several conductors who had charge of the train 
knew of thelr présence in the car, and in any event no objection was 
made. The train overtook anotlier, and, being llghter, was allowed to go 
ahea4, and after proceeding 15 miles, whlle swltching at a station in the 
nlght with the rear cars stlU on the main track, they were run into and 
wrecked by the foUowing train, and plaintiffs were serlously injured. The 
rules of the company required that under such circumstances a flagman 
shotUd at once be seht back to signal any foUowing train, but thls was 
not done. Held, that there was sufflcient évidence to warrant a flndlng 
by the jury that plaintifiCs were in the car with the permission of défend- 
ant, and that, even if they were trëspassers, the évidence showed such 
gross carelessness and recklessness on the part of those in charge of the 
train as would sustain a verdict in plaintiffs' favor. 
. [Eâ. Note.— For other cases, see Rallroads, Cent. Dig. §§ 87S-886, 910- 
923; Dec. Dig. §§276, 282.*] 

HàniCoM, District Judge, dissenting. 

In Errôr tô the Circuit Court of the United States for- the Eastem 
Division of the Eastern, District of Washington. 

Consolidated actions at law by Wayland Sloan and Lewis Sloan, 
minôTs, by J. Sloan, their father and guardian ad litem, against the 
Great Northern Railway Company. Judgments for plairitifïs, and de- 
f endantr brings error. Affirmed. 

Thèse àte actions on the part of the plaintiffs by their guardian ad litem 
to récosrer damages for Personal Ipjuries caused by the wreck of a freight 
trai.u pn which plaintiffs were riding with théir father, John Sloan. Prior to 
ApriïS, 1910, the plaintiffs; Wayland Sloan and Lewis Sloan, had llved with 
thèif father and mother at Everett in the state of Washington. Deslring to 
move to Ohéster, Mont, the father, John Sloan, applied to the local agent of 
the . défendant at Everett (for a car to. carry certain Uve stock, household 
goods, Personal property, and^^amily efÉects tb Cheâter, Mont. The chargé 
for the car was $170. It was accordingly èngaged by Sloan, and loadéd on 
April 5, 1910. Sloan took with him his two boys, the plaintiffs; to assist him 
iû takingcare of the stock, The car was iaittached to a+freight train going 
east on April 6, 1910. At Galena in the state of Washington, on the nig|i,t 
of April 9, 1910, the train was wrecked and the plaintiffs severely injured. 
Suits were brought against the défendant to recover damages for thèse in- 
juries, and upon the trial the two cases were Consolidated and tried as one 
case. The Jury returned a verdict in favor of Wayland Sloan for $14,000 
and Lewis Sloan for $16,000. The défendant brings the case hère by writ of 
error. 

*B!or other caseï gee same toplc & i numbsb in Dec. & Am. Blgs. 1907 to date, & Rep'r ludexei 
t Rehearlng denled May 21, 1912. 
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L. F. Chester and William A. Monten, for plaintiflf in error. 
W. H. Plummer and Henry Jackson Darby, for défendants in er- 
ror. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). In 
submitting this case to the jury the court below instructed the jury 
that plaintiffs were not passengers upon the train upon which they 
were being carried at the time they were injured, and that they were 
not entitled to that high degree of care which, as passengers, they 
would hâve been entitled to receive. 

What the court did was to submit to the jury the question of fact 
whether the plaintiffs were licensees or trespassers on defendant's 
train at the time of the accident. This the court did with appropriate 
instructions, to the effect that if plaintiffs were. licensees the défend- 
ant owed to them the duty of exercising ordinary care for their 
safety and protection while being so carried, and if the défendant was 
négligent in this respect, and such négligence was the proximate cause 
of the injuries sustained by the plaintiffs, the défendant would be lia- 
ble. 

On the other hand, if the plaintiffs were trespassers, the court in- 
structed the jury that défendant owed to them the duty of refraining 
from willfully, recklessly, and wantonly injuring them. 

The court also instructed the jury that in finding that the plaintiffs 
were trespassers it was implied that the défendant was cognizant, in 
some way, of plaintiffs' présence on the train, and purposely ran the 
train to injure them; or recklessly ran and operated the train in dis- 
regard of plaintiffs' personal safety. 

Whether the plaintiffs were licensees or trespassers turned upon the 
question whether the plaintiffs had the permission of the conductor 
to ride upon the train. If they had such permission, they were licen- 
sees. If they did not hâve such permission, they were trespassers. 
This was a question of fact for the jury. 

The only question for this court to détermine is whether there was 
sufficient évidence to justify the trial court in submitting the case to 
the jury upon either aspect. The défendant contends that the évi- 
dence shows that the plaintiffs were not licensees, but trespassers, and, 
as trespassers, défendant was not liable for the reason that there was 
no évidence tending to show that the accident was caused by the will- 
ful, reckless, and wanton négligence of the défendant, or that the de- 
fendant operated the train recklessly and in a willful disregard of 
plaintiffs' safety. 

Was there any évidence tending to show that plaintiffs were licen- 
sees? 

John Sloan, the father of the plaintiffs, chartered and loaded a 
freight car belonging to the défendant on April 5, 1910, at Everett, 
in the state of Washington, with certain live stock, household goods, 
Personal property, and family effects, for transportation to Chester in 
the State of Montana. He testified that he loaded the car assisted by 
his two sons (plaintiffs), and the loading was completed between 8:30 



273 . 196 FEDERAL EEPOETER 

and 9 o'clock çn the evening of April 5th. The agent of the défendant 
at Everett came to the car after it was loaded, and asked the witness 
to corne to the office and get the bill of lading and sign the contract 
for the car. Both of the boys were in the car at this time, and one 
of them asked the agent about what time the car would go out. The 
agent replied that he thought about 3 o'clock, but he was not sure. 
The witness went to the office, signed the contract, and paid the agent 
the sum of $170 for the car. The contract signed by the witness con- 
tained the following provision, among others: 

"Agent must obtaln names of persons who are to aceompany the stock and 
enter thejn In space provided, certifying to them over his signature. He must 
also see that the parties sIgn their names in the spaces prbvided and In each 
case draw pen through blank Unes. Only the owner, shipper, or his employés 
in actual charge of and accompanying stoclc, are entltled to free passage on 
aceount of the same, and agent must not endorse ujjon stock contracts as 
entitled to free passage, the name of any other person." 

The contract also contained the following provision, which was in- 
dorsed on the back of the contract: 

"The names of the parties entitled to transportatlon hereunder as accom- 
panying the live stock must be given to the issuing agent and entered by him 
below, bpfore delivery of contract to shipper. Agent must know correct name 
is entered, and only enter tlie names of those entitled to transportatlon under 
the régulations hereon, and run a pen through the remaining Unes." 

This indorsement was signed: "J. Sloan." Under his name was 
this provision: 

"Parties TV-hose names are above are In charge of and accompanying the 
stock from this station." 

Then followed the signature of the agent at Everett Station. 

The agent testified that he told Sloan that the charge for the car 
was $170 with one man in charge. Sloan testified that the contract 
was not read to him and that he was not informed by the agent or 
any one else that no one other than himself would be permitted to 
ride in said car. After signing this contract, Sloan entered upon the 
car with his two sons, for transportatlon to the point of destination. 

In plaintiffs' cause of action no claim is made that they had the 
right under the contract to ride in the car as passengers, or that they 
are entitled to recover damages from the défendant by reason of any 
of the express contractual relations provided in the contract. What 
they claim is that they had permission and they believed that they 
had the right to ride in this car with their f ather because it had been 
chartered by their f ather for his use in transporting his effects. 

Lewis Sloan, one of the plaintiffs, was a witness in the case. He 
was asked: 

"I will ask you, Lewis, whether or not you believed that you had the right 
to ride in this car with your f ather and the stock when you got in and when 
you dld ride up to the time of the wreck?" 

His answer was: 

"Yes, lÉ just seemed to me like when he paid $170 that he was renting that 
car, just the same as he would a house." 

On the night of April 5th the car was moved by a f reight en- 
gine into the freight yards at Delta, li^: miles distant from the sta- 
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tion at Everett. The car was attached to a regular freight train 
about a quarter past 3 on the morning of the 6th of April. The train 
was in charge of Freight Conductor E. D. Wisner. Sloan testified 
that the conductor for this train called upon him at the car door at 
Delta for this contract and examined it. The conductor testified that 
he took the contract from Sloan at Monroe, 16 miles ont from Delta, 
and entered it upon his report and returned it to Sloan at the next 
station; that he did not know at any time on that run that there 
was anybody in that car with Sloan ; that he asked Sloan at the ter- 
minal at Delta if there was any one else in the car besides himself ; 
that Sloan answered, "No," and for that reason the conductor says 
he did not take the contract at that time. On the other hand, Sloan 
testified that he took the boys along to help take care of the stock; 
that the door of the car was open most of the time, except at night; 
that there was no attempt to conceal the boys; that they helped him 
to take care of the stock. At one station where there was a wait 
to let a train go by, Sloan carried water from a stream to water the 
stock, and he handed it up to the boys in the car. 

Conductor Wisner was in charge of this train to Tonga, a distance 
of 56 miles. At this point the conductor had been on duty 16 hours, 
and under section 2 of the Act of March 4, 1907, c. 2939, 34 Stat. 
1416 (U. S. Comp. St. Supp. 1911, p. 1321), could not remain on duty 
longer. He was accordingly relieved, and I. E. Cleary took charge of 
the train at 1 :30 a. m. on April 7th, and took it to Leavenworth, over 
the mountains, arriving at Leavenworth at 10:15 a. m. on the same 
day. This conductor testified that he first saw Sloan at Merritt Sta- 
tion, halfway down the mountains, at 8:35 a. m.; that in passing by 
his car he saw Sloan standing in the doorway; asked him if he was 
with the car, and he said "Yes" ; but he did not look at the contract; 
asked if any one was with him, and he said, "No"; never saw him 
after that. At Leavenworth the car was set out and remained there 
for over 30 hours, for the purpose of securing a certificate from a 
veterinary surgeon to permit this live stock to be carried into the 
State of Montana. The stock was unloaded into the stock pen by 
Sloan and the two boys, who also helped to feed the stock. The 
stock was kept in the stock pen during the night. While at Leaven- 
worth the boys were around the yards and in the town. On the 
afternoon of April 8th the stock was returned to the car, the boys 
again helping, and in the evening it was attached to the east-bound 
freight train which, about 8 :45 in the evening, pulled out with J. R. 
Jones as conductor, who took the train to Wilson Creek, arriving at 
the latter station at about 9 o'clock on the morning of April 9th. This 
conductor testified to having seen Sloan at Leavenworth when he 
received and examined the contract, and he also saw him later in the 
evening at one of the stations. Sloan testified that the conductor got 
into the car with him during the evening, and he had a conversation 
with the conductor about matters which appear to hâve been irrelevant 
and were excluded by the court. During the conversation one of the 
boys coughed, and the conductor said, "I see you hâve a boy in hère," 
and Sloan replied, "Yes, I hâve got a couple of boys in hère." The 
conductor made no objection to the boys being in the car. At Wil- 
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son Creek the car was eut out of the train and set to one side. It 
was afterwards attached to a train which left Wilson Creek about 
3 :30 or 4 o'clock in the aftemoon. A. B. Chandler was the conductor 
of this train. Some time during the afternoon, after leaving Wilson 
Creek, the conductor called on Sloan for his contract. Sloan and 
both the plaintiffs testified that the conductor called at the car for 
this contract, and that 'the plaintiff Lewis was sitting on a baie of 
hay in the car, and the other plaintiff, Wayland, was milking the cow. 
Both were near enough to hâve been seen by the conductor. The 
conductor testified that as they left Wilson Creek he went back to 
the caboose. Sloan was in the caboose and handed him the contract, 
and asked him about the time that the train would get to Spokane. 
The conductor invited Sloan to sit down, and he rode in the caboose 
to Irby, about 10 miles f rom Wilson Creek. The conductor testi- 
fied that he did not see plaintiflfs prior to the accident. 

The train stopped 15 minutes at Edwall, a station 15 miles west of 
Galena. At this point the train on which plaintiffs were riding over- 
took another freight train going in the same direction. The latter 
train was called by the railroad men a "drag extra," while plaintiffs' 
train was called by the railroad men a "symbol extra." The symbol 
extra had a lighter tonnage than the drag extra, and was given the 
préférence in running orders. The symbol extra accordingly passed 
the drag extra at Edwall and proceeded eastward toward Spokane. 
At about 11 :35 plaintiffs' train arrived at Galena. Galena is a small 
station with a passing track, and what is designated as an industrial 
track in addition to the main track, The station is about 15 miles 
west of Spokane. The conductor had orders to set out cars from his 
train onto the industrial track, and accordingly the train pulled in on 
the passing track or switch, but did not clear the main track, two 
cars still remaining on the main track. Soon after the train stopped, 
it was discovered that a draw bar had pulled out of the second car 
back of the engine, breaking the tra,in in two at this point. The crew 
of this train knew the freight train designated as the "drag extra" 
was foUowing. When the engineer discovered that something had 
happened to his train, he got down from his engine, and walked back, 
and after having discovered the nature of the accident he returned 
to his engine and gave the "broken-in-two" signal. Thereupon the 
conductor started from the rear towards the engine, and he testified 
that the rear brakeman started for the rear end to signal the f ollow- 
ing train; but it was too late to protect the train from a collision. A 
rule of the company provided that : 

"When a train stops or is delayed by any clrcumstanees under which It 
may be overtakeii by another train, the flagmaû must go back immedlately 
wlth stop signais a sufflcient distance to Insure full protection. When te- 
called he may retorn to his train, flrst plaeing two torpedoes on the rail six 
rail lengths apart or a lighted fuse in the eenter of the track when the con- 
ditions reçtuire." 

The following train, observing no signais, crashed into the rear end 
of the forWard train, smashing six cars, including the car in which 
plaintiffs were riding. The plaintiff Wayland Sloan testified that 
while they were still undèr -the wreck he heard the conductor say, 
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"There îs a man and two boys in this wreck." The plaintiffs were 
both severely injured, such injuries being the subject of the présent 
cause of action. The engineer of the forward train testified that the 
train had been at the station at Galena 10 or 15 minutes before the 
wreck occurred. The train had arrived at that point about 11:35, 
and the wreck occurred at 11 :5G. The rear brakeman of the forward 
train, who was sent back to signal the following train, was not pro- 
duced as a witness, although it appeared that the ofïicers of the de- 
fendant knew where he was at the time of the trial. There was évi- 
dence that the station at Galena was substantially in a level country, 
and that the track was straight in the direction from which thèse 
trains had corne for a mile and a half. There is some évidence that 
a fog had begun to settle, but the night was not dark. The freight 
train that ran into the forward train left Edwall, 15 miles west of 
Galena, 1 hour and 45 minutes after the forward train had left that 
station. This is the testimony in brief. By the terms of the contract 
between plaintiffs' father and the railroad company they were not 
excluded from the train on which they were riding. That contract 
did not limit the number of shippers and employés in charge of a car 
of stock to one person. On the contrary, the implication is that the 
shipper was entitled to hâve with him. such number of persons as 
would be necessary to properly take care of the stock, and this would 
be presumed even if it were not implied by the terms of the contract ; 
but the contract required that the names of ail such persons should 
be entered on the contract. The évidence tended to show that plain- 
tiffs were taken by their father, who was the shipper of the stock, to 
help him take care of the stock. He failed, however, to enter their 
names on the contract. He testified that the contract was not read 
to him, and he said he knew nothing of its requirements in this re- 
spect, aild there is no évidence that the plaintiffs would not hâve been 
carried as passengers without further and without additional charge 
had their names been entered on the contract. But they do not claim 
to hâve been passengers under the contract. What they do claim is 
that they had the implied permission of the defendant's ofïicers to 
ride upon the train. The conductors read the contract, and if they 
saw the plaintiffs in the car, concerning which fact the testimony is 
conflicting, they might well hâve supposed that the absence of plain- 
tiffs' names from the contract was an oversight, and that they should 
be permitted to ride on the train to help their father with the care 
of stock. The évidence was clearly sufficient to justify the jury in 
finding that the plaintiffs had the implied permission of the defend- 
ant's officérs to ride on its train, and that under the law the plain- 
tiffs were licensees. The jury was also justified from the évidence 
in finding that the défendant failed to exercise ordinary care for their 
protection, while thus being carried on its train. This is sufficient to 
support the verdict in each case, and we need not discuss in détail the 
sufiiciency of the évidence to support the verdict upon the theory 
that the plaintiffs were trespassers upon defendant's train. 

There. is certainly évidence tending to show gross carelessness 
amountirig to recklessness in operating the train. The freight train 
that ran into. and caused the wreck of the forward train left Edwall 1 
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hour and 45 minutes after plaintiffs' train had left. The following 
train was a slow freight train and was not being operated to overtake 
the forward train, which was of lighter tonnage and a f aster train; 
nevertheless, in the short distance of 15 miles, it did overtake the for- 
ward train after having been delayed at Edwall an hour and 45 min- 
utes. The conductor of the forward train testified that he dropped 
a fuse ofï at the mileboard, presumably a mile from the station at 
Galena, and he says that this fuse should hâve burned 10 minutes, and 
he expected it would protect his train sufficiently so that at the sta- 
tion he could walk back far enough to flag the following train. It did 
not protect the train or serve to signal the train following 15 minutes 
later, and he had no right to expect that it would. It burned out be- 
fore the following train reached the point where the fuse had been 
dropped. The forward train had been at the station 15 minutes before 
the collision. In other words, the fuse had burnt out at least 5 min- 
utes before the following train reached the point where it was to hâve 
been a signal to the following train to stop, and the forward train was 
still on the main track with its two rear cars. A rule of the road, as 
well as the rule of ordinary care for human life, required that the 
conductor or brakeraan should hâve gone back îmmediately upon the 
stopping of his train with stop signais for the following train, and to 
a sufficient distance and for a sufficient time to insure full protection 
for the forward train. It is clear that for some reason either the rear 
brakeman or the conductor of the forward train, or perhaps both, did 
not do his or their duty in signaling the following train, and that he or 
they was or were grossly careless in not doing so. This évidence of 
gross carelessness and recklessness probably accounts for the absence 
of the brakeman from the witness stand. We are of opinion, there- 
fore, that if the plaintiffs were deemed to hâve been trespassers, the 
évidence was sufficient to hâve justified the jury in finding the défend- 
ant operated its train so recklessly and in such disregard of plaintiffs' 
Personal safety that défendant was liable in that aspect of the case. 

There are numerous assignments of error relating to the admission 
of évidence, the refusai of the court to instruct the jury to return a 
verdict in favor of the défendant, and the instructions given by the 
court to the jury. It will serve no useful purpose to further discuss 
the various questions raised by thèse assignments in the view we take 
of the case. We hâve, however, carefully examined ail the assign- 
ments, and we find no error in any of the proceedings of the court to 
which they relate. 

We are of opinion, therefore, that the judgment of the court should 
be affirmed, and it is so. ordered. 

HANFORD, District Judge (dissenting). It is a prominent and 
conceded fact that the plaintiffs were not passengers entitled to hold 
the défendant responsible, as a carrier for hire, for their safe transpor- 
tation ; therefore, thèse cases bave no foundation in law, other than the 
law of torts. The négligence and misdoings constituting the alleged 
tort were the négligence and misconduct of the defendant's servants 
and employés, and the défendant cannot be held liable for the conse- 
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quential injuries complained o£, except by application of the rule of 
respondeat superior. Two théories are relied upon as grounds for 
the application of that rule, the first of which is that the plaintiffs 
were licensees and the défendant owed to them the duty of observing 
ordinary care for the safe opération of the trains upon its track, and 
as they were not in any way responsible for the collision by which they 
were injured, the défendant is legally obligated to compensate them 
for injuries which they suffered as a conséquence of the collision 
which would not hâve happened, if the trains which came into colli- 
sion had been managed and operated with the ordinary care required 
in the running of freight trains. The pivotai point in this proposition 
is the assumption that the plaintififs were licensees. There was no af- 
firmative act, invitation, or déclaration of the défendant, or any of 
its agents or employés, conferring upon the plaintiffs the rights of li- 
censees ; the train was not in commission as a carrier of passengers, 
except to the limited extent indicated by the contract which entitled 
their father to make the journey in the car as a caretaker of the live 
stock, and the rules of the défendant prohibited the carrying of other 
passengers in that car. The claim that the plaintiffs were licensees is 
predicated upon the facts that they were visibly présent in the car dur- 
ing the several days and nights intervening from the time of the de- 
parture of the train from Everett until the time of the collision and 
believed that they were entitled to make the journey in the car; that 
the several conductors and brakemen in charge of the train at différent 
stages of the journey preceding the collision knew of their présence, 
knew that they had not paid fare as passengers, knew the contents 
and conditions of the contract for use of the car, and refrained from 
ejecting them therefrom, and did not inform them that they were not 
entitled to remain in the car, nor express objections. 

The car was not provided for passengers to ride in, nor offered to 
the public as a passenger car, the conductors and trainmen did not 
hâve either actual or apparent authority to license any one to ride in it, 
and their failure to eject the plaintiffs was a breach or neglect of duty 
and a fraud upon their employer. As the plaintiffs were not enticed by 
any deceitful practice of the defendant's représentatives to enter the 
car, they must be deemed to hâve assumed the risks of the journey, 
and no implied obligation of the défendant to accord to them the rights 
of licensees can be predicated upon mère négligence or a breach of 
duty on the part of its employés. Clark v. Colorado & N. W. R. Co., 
165 Fed. 408, 91 C. C. A. 358, 19 L. R. A. (N. S.) 988. 

Conceding that the plaintiffs were innocent of intentional wrong- 
doing in riding in the car, nevertheless they cannot assert rights as 
licensees without becoming participants as beneficiaries in the mis- 
conduct of the defendant's employés. The rule of respondeat supe- 
rior is that : 

"The principal Is Uable for the négligent aets of his agent, doue in the 
course and wlthin the scope of his employment, and thLs although the agent 
déviâtes from his instructions in the manner of doing the prineipars business. 
But if the agent makes a willful departure from the business he is directed 
to transact, and then eommits acts of négligence, the principal will be exon- 
erated from ail llability." 1 Am. & Eng. Enc. of Law (2d Ed.) 1155. 1156. 
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Applying l^at rule to this first theory of the plaintiffs' case, the de- 
fendant cannot be held to be legally obligated to observe the degree 
of care for safety due to licensees, and also legally liable in damages^ 
for a tort consisting of mère neglect to fulfill that obligation. This 
is so for the reason that the supposed obligation bas no foundation 
other than an assumed implication, not arising from the exercise of a 
delegated authority, but from a breach of duty on the part of the 
trainmen. It is my opinion that the plaintiffs were not traveling on 
the defendant's train as licensees, and that this first theory of their 
case is untenable. 

The second theory of the case is that, although the plaintiffs may 
not be regarded as passengers nor licensees, nevertheless the défend- 
ant is liable for injuries suffered as a conséquence of injuries inflicted 
willfully and wantonly or by reckless opération of the trains in disre- 
gard of their safety ; and it is charged that the conductor and brake- 
man of the train to which the car in which the plaintiffs were riding 
was attached were willfully and wantonly négligent in not taking ef- 
fective measures, promptly, to protect the train, and that the engineer 
of the following train acted recklessly in running bis train at a high 
rate of speed in coming to a station when, if he had been vigilant, he. 
could bave seen the cars on the track ahead of him in time to bave 
avoidedthe colHsion. Willfulness, wantonness, and recklessness, as 
terms of aggravation in an accusation of wrongful conduct inflicting 
an injury,;imply obstinate persistence in conscious neglect of duty, or 
the intentional doing of a vicious act regardless of whomsoever may 
be hurt, Collisions of trains or ships seldom, if ever, happen as re- 
sults of willful, wanton, or reckless misconduct of the men responsi- 
ble for their safe opération. The kind of négligence which produces 
collisions has its origin in human frailty, not in inhttman malevolence. , 
In the suprême moment of fate, men on watch fail to be vigilant be- 
cause, although "the spirit indeed is willing, the flesh is weak." There 
is not in this case a scintilla of évidence tending to pfove that the con- 
ductor or brakeman intentionally permitted their train to be wrecked, 
nor that thé engineer of the following train was more disregardful qf 
the safety of others than he was of his own safety ; and it is my opin- 
ion th^t. the second theory of the case is also untenable. 



UNDERGROUND ELECTRIC BYS. CO. OF LONDON, Limited, v. 
': :,, OWSLET et al. 

(Circuit Court of Apt)eals, Second Circuit. Aprll 9, 1912.) 

...■.' No. 193. ... 

1. DOWBE (§ 55*) — CONTINGENCT— ASSIGNMENT. 

On tlie death of a.husband, th© widow's right of dower ceases to be' 
' ' contingent âM becomeis consunimate, but.lt still remajns a niere right in 
the nature of a chose In action until assigned. 
[Ed. Note.— For other cases, see Dowér, Cent. Dig. § 176; Dec. Dig. S 

55.*j, ■■',,?•,;■; ,,>■;•.. 

•For otliér casé» seë 'sàmfe topio & § numbEb In Bec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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2. DowER (§ 84*) — AssiGNMENT— Déduction of Taxes. 

Under New York Real Property Law (Coiisol. Laws 1909. c. 50) § 190, 
providlng that a wldow shall be endowed of the tliird part of ail tlie 
landg wLereof her husband was seised of an estate of inheritauce at any 
tiiiie during the marriage, a widow was not chargeable with any part of 
unpaid taxes assessed agalnst the land during the husband's llfetime, or 
after his death, but before asslgnment of dower. 

[Ed. Note.— For other cases, see Dower, Cent. Dlg. §§ 322-324; Dec. 
Dig. § 84.*] 

3. DowEB (§ 85*) — Settlement Agbeement— Effect. 

Where a settlement agreement wlth a widow as to dower In her hus- 
band's real property provided that the dower should be valued as of the 
date of admeasurement, and such date was subséquent to the création of 
a lien on the property for taxes in favor of the clty, such agreement 
merely seeured to the widow the right to share in any increase in the 
value of the property after her husband's death, and, as between the par- 
ties, did not make a claim for moneys paid to discharge tax liens a 
charge against the widow's share. 

[Ed. Note.— For other cases, see Dower, Cent. Dig. §§ 325, 326; Dec. 
Dig. § 85.*] 

4. Dower (§ 114*) — Déductions— Taxes— Occupation by Widow. 

Where a dower settlement agreement provided that the widow should 
occupy the premises without rent or other charge therefor for any period 
since the death of her husband, such provision absolved her from any 
obligation to pay taxes assessed against the property if she would hâve 
been otherwise chargeable therewith. 

[Ed. Note.— For other cases, see Dower, Cent. Dig. §§ 367-373, 376, 377 ; 
Dec. Dig. § 114.*] 

5. DowEB (§ 84*) — Property Subject— Liens— Moeigage foe Purchase Pbice 

— Effect. 

Where a husband died leaving certain real property which was sub- 
ject to a purchase-money mortgage, authorizing the mortgagee to pay 
taxes and assessments in case of the mortgagor's default, and making 
the mortgagor's obligation to repay the sanie a lien seeured by the mort- 
gage, and taxes were so paid by the mortgagee, the amount of the mort- 
gage and taxes so paid should be deducted from the proceeds of a sale of 
the property in determining the value of the widow's dower in the prop- 
erty under New York Eeal Property Law, | 193, providing that a widow 
is n|)t entitled to dower in lands mortgaged to secure purchase money an 
against the mortgagee, or those claiming under him, but is entitled to 
dower in such lands as against every other person. 

[Ed. Note. — For other cases, see Dower, Cent. Dlg. |§ 322-324; Dec. 
Dig. § 84.» 

What estate subject to dower, see note to Black y. Elkhoru Min. Co., 
3 C. C. A. 316.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by the Underground Electric Railvvays Company of London, 
Limited, against Louis S. Owsley, as executor, etc., of Charles T. 
Yerkes, Charles Sims, and others, as executors of Mary Adélaïde 
Yerkes, and Charles E. Yerkes and others. From a decree dividing a 
certain fund reserved under a prior decree (190 Fed. 679), Sims and 
others and Owsley prosecute cross-appeals. Modified and affirmed. 

•For other cases see same topic & § number la Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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Cross-appeals by Charles Sims and others, as executors of tbe will of Mary 
Adélaïde Yerkes, deceased, and by Louis S. Owsley, as exécuter of the will 
of Charles T. ïerkes, deceased, from a decree of the Circuit Court, Southern 
District of New York, entered Noveniber 11, 1911, divldlug a certain fund re- 
served under a prier decree of said court in said cause. 

In April, 1909, the Underground Electric Rallways Company, a créditer of 
the estate of Charles T. Yerkes, flled a bill in the Circuit Court praying, 
among other things, for the appeintment ef a recelver to take possession of 
certain real and Personal property of said estate sltuated in the city of New 
York, and a recelver was duly appointed. ïhe opinion of the Circuit Court, 
with respect to the appeintment ef a recelver, is reperted in 169 Fed. 671, and 
that of this court in afflrmance in 176 Fed. 26, 99 C. C. A. 500. 

At the tinie of the appointment of the recelver the property was In the pos- 
session of Mary Adélaïde Yerkes, widow ef Charles T. Yerkes, who clainied 
to own the greater part of It, both the real and Personal. 

lîi January, 1910, a decree was entered by the Circuit Court in said cause 
dlrectlng, among other things, the sale by the recelver of the real estate afore- 
said and the payment to said widow ef the cash value of her dower interest 
theireln, In accordance with the provisions of a settlement agreement there- 
tofore entered into by the parties In Interest. This agreement previded that 
the widow should walve any claim of ownership and should recelve the cash 
value of her dower in the real estate in question estlmated under a rule of 
the Suprême Court of New York. ïhls amounted te 20.18 per cent, of the 
cash value of the real estate. ïhe widow had also waived the provisions ef 
the will of her husband giving her the life use In certain of the New York 
real estate. 

The settlement agreement further previded that durlng the pendency ef 
the receivership cause and untll a sale thereof , the widow should continue to 
occupy the real estate "wlthout rent or other charge therefer for any perlod 
slnce the death of said Charles T. Yerkes." 

The taxes assessed against said real estate during the lifetime of Charles 
T. Yerkes, and whieh were unpaid at bis decease, amounted with interest to 
$81,266.08. The taxes assessed against said real estate after the death of 
Charles T. Yerkes and down to the time of the sale of the same in pursu- 
ance of said decree of January, 1910, amounted, with interest, to $110,113.49. 

The parties in interest were unable to agrée whether any or ail of said un- 
paid taxes should be deducted from the sale price of said real estate before 
estlmatlng the cash value of the widew's dower under the settlement and, 
consequently, said decree of January, 1910, previded that the Incumbranees, 
incUiding taxes, should be pald by the receiver and that after payment of 
20.18 per cent, of the residue to the widow there should be reserved a "fur- 
ther sum of 20.18 per cent, of the auiount paid for taxes on said property, it 
being left to the further détermination and order of this court what portion 
thereof, If any, is payable to the widow In settlement of her dower in said 
property." 

In accordance with the foregoing provision the sum of $38,620.40 was re- 
served by the receiver from the proceeds of the sale and such sum is now in 
his hands. 

The Circuit Court ruled that the taxes whieh had accumula ted durlng the 
lil'e of said Charles T. Yerkes were to be disregarded in estlmatlng the cash 
\alue of the widow's dower and, consequently, that the amount reserved as 
against the payment of such taxes should be pald over to the executors of 
the widow <she having died durhig the pendency of the proceedlngs), but that 
the taxes whieh had accumulated after the death of the husband were to be 
treated as liens upon the real estate superior to the dower and that the 
amount reserved against such taxes should be pald over to the exécuter of 
the husband. 

The executor of the husband's estate and the executors of the widow's es- 
tate bave taken cross-appeals to this court. 

Kearny & Dickinson (Carroll G. Walter, of counsel), for Sims et al, 
W. Orison Underwood and Joline, Larkin & Rathbone (Arthur H. 
Van Brunt, of counsel), for Owsley. 
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Before COXE and NOYES, Circuit Judges, and HOLT, District 
Judge. 

NOYES, Circuit Judge (after stating the facts as above). The wid- 
ow was entitled to dower. Both the settlement agreement and the 
decree recognized her right. The former stated that it existed and 
provided for the sale of the lands se that she should "receive the 
cash value of her dower." The latter provided for paynients to the 
widow out of the proceeds of the sale "for her dower." The case 
is one of dower and nothing else. The inquiry is whether the widow 
took her share free from, or burdened with, unpaid taxes. 

Lord Bacon said as early as 164P that it was then "the common 
by-word in the law that the law favoured three things: 1. Life, 2. 
Liberty, 3. Dower" (Bacon on Uses, p. 37). The Year Books and 
other early reports show the vigilance of the courts in watching over 
widows' interests. And from those times to thèse the right of dower 
has always been highly esteemed in the law. We must start with the 
proposition that the law will not favor déductions from the widow's 
thirds. 

[1] Upon the death of the husband the widow's right of dower in 
his realty becomes consummate. It has ceased to be a contingency. 
But still it remains a mère right in the nature of a chose in action. 
The widow has the right to hâve a freehold estate assigned to her, 
but she has no estate until it is assigned. 

Presumably the tenant of the freehold is bound to pay the taxes 
until he assigns the dower. Heirs and devisees hâve the vested, ex- 
isting estate. The widow, before dower assignment, is without es- 
tate. The law must be clear to prêter heirs or devisees to the widow 
and to charge a tax on real estate upon her mère right of action. 
And if an heir or devisee will not be preferred, a créditer or a rep- 
résentative of creditors will stand in no better position. The claims 
of creditors, heirs, devisees and legatees are subordinate to the wid- 
ow's right of dower and, with respect to it, they ail stand upon the 
same plane. 

We must, then, regard as settled as preliminary principles that the 
law will not look with favor upon déductions from the widow's dower 
and that, before assignment, a widow has no interest to be taxed as 
an estate in the lands. And so we recur to the inquiry whether this 
v/idow was properly burdened with any of thèse taxes which ail ac- 
crued before her dower was assigned. Stated more precisely, the 
question is whether under the laws of New York, in awarding to a 
widow a share of the proceeds of real estate in lieu of dower therein, 
unpaid taxes upon such real estate should first be deducted, or wheth- 
er such share should be in the proceeds without déduction. But it 
must be observed that this inquiry does not involve any right of state 
or municipality, because the taxes hâve bee» paid. It is altogether be- 
tween the widow and the other persons entitled to share in her hus- 
band's estate. 

1 The first edifion of Bacon on Uses was piiblished flfteen years after the 
death of Lord Bacon. 
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[2] The right of dower in this state is fixed by statute which pro- 
vides (New York Real Propérty Law, § 190) : 

"A widow shall be endowed of the third part of ail the lands whereof lier 
husband was seized of an estate of inheritance at any tlme durlng the mar- 
rlage." 

This was the right which — as we hâve seen— the agreement and 
the decree recognized, and it was not changed in its essential nature 
by the provision for dividing the proceeds of the real estate instead 
of the real estate itself. If the widow were entitled to a third part 
of the lands and were not chargeable^-as between the parties inter- 
ested in the estate — with unpaid taxes, she was entitled to her agreed 
dower share in the proceeds of the real estate without déduction on 
account of such taxes. 

Now, there is nothing in the language of the statute to indicate 
that a widow's right of dower is subject to any déductions whatso- 
ever, and the underlying principles which we hâve examined tend to 
the conclusion that it is not so subject. If, in addition, we find the 
authorities in the state of New York, as well as those elsewhere, point- 
ing in the same direction, there will be little difficulty in disposing of 
the case. 

In Harrison v. Teck, 56 Barb. (N. Y.) 251 (decided in 1870) the- 
question was very similar to that arising hère. In that case the con- 
test was between a devisee and a doweress ; the inquiry was whether 
the latter was bound to pay the taxes which had accrued upon the 
land assigned to her as dower before such assignment was made and 
embracing taxes assessed both before and after the death of the hus- 
band. The New York Suprême Court held that the widow was not 
bound to pay the taxes, and after quoting the dower statutes said: 

"There is no qualification or condition in this section and the sections of 
the stKtiite relîiting to it and the admeiisurement of dower indicates a clear' 
intention of the Législature that, as between the widow and the heir or dev- 
isee, this provision shall be enforeed unburthened, If that may be, except from 
the time an assignment of the dôwer bas been made." 

In Tâylor v. Bentley, 3 Redf. Sur. 34, 41 (decided by the New York 
Surrogate's Court in 1877), the décision in Harrison v. Peck, supra,, 
was followed. 

In Smith v. Cornell, 51 N. Y. Super. Ct. 354 (decided by the New 
York Superior Court in 1885), the court said : 

" "The dower interest was In lavv not subject to be applied to payment of 
any part of the taxes/' Clting Harrison v. Peclt, supra. 

In Vanderbeck v. City of Rochester, 122 N. Y. 285, 25 N. E. 408 
(1890) the Court of Appeals, in considering whether an assessment 
paîd by a wife upon land belonging to her husband, could be recov- 
ered, said, in holding that the payment was voluntary; 

"The only interest she had in the lands was that of dower. And that in- 
terest was not in jeopardy, because, flrst, no steps had been taken by the re- 
spondent looking to the sale of the land and, second, as widow she was en- 
titled to .hâve her dower assigned to her unburthened with taxes and assess- 
inents payable out of her husband's estate." Citing Harrison v. Peck, supra- 
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The conclusions reached by the New York courts are those reached 
generally by the courts in this country. 

Thus in Graves v. Cochran, 68 Mo. 74, the Suprême Court of 
Missouri said that a dower interest was not "to be diminished by the 
taxes, or any portion of the taxes assessed against the land, either in 
her husband's lifetime or in her quarantine." 

In Branson v. Yancy, 16 N. C. 77, it was held that a widow who, 
after the death of her husband, occupies his résidence, is under no 
obligation to pay the taxes accruing thereon between his death and 
the assignment of dower. 

In Blodgett v. Brent, 3 Cranch, C. C. 394, Fed. Cas. No. 1,553, it 
was held that a widow has no right to pay taxes assessed upon her 
husband's lands before the assignment of dower. The court said: 

"Before assignment of dower the widow has no right to pay the taxes or 
redeem. She looks to the tenant of the freehold, whoever he may be, and he 
is bound to pay the taxes until he assigns her dower." 

In Felch V. Finch, 52 lowa, 563, 3 N. W. 570, it was held that a 
widow was under no obligation to pay any portion of the taxes levied 
on the lands of her deceased husband before her dower had been as- 
signed. And see Jonas v. Hunt, 40 N. J. Eq. 660, 5 Atl. 148 ; Spin- 
ning V. Spinning, 41 N. J. Eq. 427, 5 Atl. 278. 

The rule thus well established by the authorities in this state and 
elsewhere that a widow is under no obligation to pay taxes assessed 
against her husband's realty before the assignment of dower, seems 
décisive of the présent case. The taxes in question were assessed 
before the dower was assigned and, consequently, unless we find some 
spécial considérations controlling this case, no other conclusion is pos- 
sible than that it was improper to hold back anything from the wid- 
dow's share on account of taxes. 

There is no distinction going to the resuit between the taxes as- 
.sessed during the husband's lifetime and those assessed after his death 
but before the assignment of dower. In neither case was there any 
obligation to pay upon the part of the widow and that is the ques- 
tion hère. It is immaterial that as between executor and devisees or 
heirs, the statutes may specifically impose a duty in one case and not 
in the other. Such statutes, by requiring the payment of taxes as- 
sessed during a decedent's lifetime out of personalty, may constitute 
.an additional reason why such taxes should not be charged against 
the widow, but do not weaken her contention, upon the principles 
stated, that she is under no obligation to pay taxes accruing between 
the husband's death and the assignment of dower. 

[3] Some stress is laid in the opinion of the Circuit Court upon 
.the provision in the settlement agreement that the dower should be 
valued as of the date of admeasurement which was after a lien for 
the taxes had come into existence in favor of the municipality. We 
think, however, that this provision merely gave the widow the right — • 
which she would probably bave had without it — to share in any in- 
^rease in the value of the property after the husband's death. But 
it did not make — as between the persons interested in the estate — a 
«claim for moneys paid to discharge the tax liens a charge against the 
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widow's share. A provision for valuing property at a particular time 
bas no especial bearing upon the question whether discharged munic- 
ipal liens can be treated as existing agaiîist the right of dower. It 
does not follow that liens whiçh exist in favor of the municipality 
create, when they are paid: off, any charge in favor of or against other 
interests. , 

It must be distinctly borne in mind that the parties did not agrée 
that the widow should receive a stated percentage of the husband's 
estate subject to liens existing at a particular time. As already 
pointed out, they agreed that she should hâve dower which carried 
with it the rights and obligations attaching to dower. The right be- 
came consummate upon the husband's death. She had the right to 
share in the property then existing which was in no way limited by 
the agreement that it should be valued as of the date when admeas- 
ured. 

[4] The contention is made by the executor of the husband's es- 
tate, that it is "équitable" that, as this widow had the use of the real 
estafe after the husband's death and before the assignment of dower, 
she should bear her share of the taxes assessed during such time. It 
would, perhaps, be a sufficient answer to this contention to say that 
the widow was entitled to dower as a matter of law and that the 
amount of dower is determinable by law, and not by équitable con- 
sidérations. Let us assume, however, that the amount of dower may 
dépend upon equities and that a widow who occupies lands of her 
husband's estate before assignment of dower should, as a matter of 
justice, pay the taxes assessed against such lands during her occu- 
pancy. Such obligation, if it exist, is obviously based upon those prin- 
ciples of fair dealing which would require the payment of compensa- 
tion for value received. But if a widow relinquishes claims to the 
ownership of lands and thereupon it is agreed that her occupancy 
thereof before assignment of dower shall be without charge to her, 
there is no more reason why she should pay the taxes assessed against 
the premises than that she should pay rent or any other considération 
for the use. And we think that is substantially what was donc in 
his case. The settlement agreement provided, as we hâve seen, that 
the widow should occupy the premises "without rent or other charge 
therefor for any period since the death of said Charles T. Yerkes." 
We fail to see how language could be better framed to absolve the 
widow from any obligation to meet the taxes or any other charge. In 
view of this provision the widow's right of dower was unaffected by 
the fact of her occupancy. In view of this provision also the ques- 
tion whether, in case the widow occupied for a time as lif e tenant 
under the will and subsequently renounced the will, she would be lia- 
ble for use and occupation, is unimportant. Any such liability was 
discharged in the settlement agreement and affords no basis for a 
diminution of dower. 

[5] We bave thus far considered the case as relating to lands to 
which the gênerai dower statute is applicable. It appears, however, 
that a portion of the real estate Was subject to a mortgage executed 
by the husband, Charles T. Yerkes, to the grantor for unpaid pur- 



UNDERGROUND ELECTRIC RYS. CO. OF LONDON V. OWSLET 285 

chase money. This purchase-money mortgage contained a provision 
authorizing, upon default, the mortgagee to pay taxes and assessments 
and providing that the obligation to repay the same should constitute 
a lien upon the premises and be secured by the mortgage. The mort- 
gagee in fact paid $35,574.66 for taxes and, in accordance with an 
express provision of the decree of January, 1910, such amount with 
interest was repaid by the receiver as a part of the mortgage debt. 

This land, subject to the purchase-money mortgage, stood, with re- 
spect to dower, in a position very différent f rom the other lands of the 
husband's estate. A purchase-money mortgage is always superior to 
the wife's right of dower. Indeed, it is generally stated that a pur- 
chaser who exécutes a mortgage for the purchase money acquires no 
such seizin, as against the holder of the mortgage, as will entitle his 
widow to dower. And this is substantially that which is provided 
by statutory enactment in New York. There is a statute hère which 
particularly relates to dower in lands mortgaged for purchase money 
and which provides, in substance, that a widow is not entitled to 
dower in such lands "as against the mortgagee or those claiming un- 
der him," but is entitled to dower in such lands as against every other 
person. New York Real Property Law, § 193. 

Under this statute the only dower interest which this widow ob- 
tained in the land mortgaged for the purchase money, was in the eq- 
uity of rédemption. The lien of the mortgage was paramount to the 
dower, and we think it the better view that the amounts paid for taxes 
secured by the mortgage were paramount also. The statute says, in 
efifect, that a purchase-money mortgage takes precedence of dower 
and we perceive no ground upon which a distinction can be drawn be- 
tweeri the demand for the purchase money itself which is secured by 
the mortgage and the demand for the incident thereto — the amount 
paid for taxes to protect the mortgage debt — which was likewise se- 
cured by the mortgage. 

Of course it does not necessarily follow from the fact that the 
mortgagee's right to reimbursement for taxes paid was paramount to 
dower, that the amount paid to the mortgagee must be charged against 
the dower interest in favor of heir, devisee or créditer. If the per- 
sons interested in the estate owed the widow an obligation to keep 
down the amount secured by the purchase-money mortgage, there 
would be ground for claiming that her dower in the equity of rédemp- 
tion should not be diminished by the taxes. But no such obligation 
is pointed out to us. Indeed it is held in the State of New York, 
with respect to mortgages in gênerai, that a husband owes the wife 
"no duty enforced in law or equity to pay mortgages to relieve her 
dower." Dunherr v. Rau, 135 N. Y. 219, 222, 32 N. E. 49, 50. See, 
also, Hawley v. Bradford, 9 Paige, 200, 37 Am. Dec. 390. 

Upon the whole we think it the better view that the widow was 
entitled to dower in the proceeds of this particular land only to the 
extent that the sale price thereof exceeded the amount paid to the 
mortgagee for the mortgage debt and for reimbursement of taxes 
paid. In other words, the widow's estate is not entitled to the mon- 
eys reserved as representing a percentage of the taxes paid to the 
holder oi the purchase-money mortgage. 
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The deçree appealed from must be modified — ^but without costs — 
so as to pirôvide that the entire amount in the hands of the receiver, 
with the exception stated in the preceding paragraph, shall be paid to 
the executors of the will of the widbw, Mary Adélaïde Yerkes, and 
that the remaindef Only shall be paid to the executors of the will of 
the husband, Charles T. Yerkes. And it is so ordered. 
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(Circuit Court of Appeals, Sixth Circuit. May 7, 1912.) 

No. 2,202. 

1. Mastek and Servant (§§ 286, 288, 289*)^Action fok InJury to Servant 

— Question fok Jury — Négligence and Contributohy Négligence. 

Plaintiff was a swltchman employed In the yards of défendant rail- 
road Company in whieh there were two parallel tracks with a distance 
of eight feet between the rails. One was a lead track, with a number of 
swltch tracks connected which were operated from swltch stands between 
the two tracks. Plaintiff was operating one of such switches when he 
was struck, and injured by a train on the other track. It appeared that 
such swltch stand, unllke the othèrs was not in the ceiiter between the 
tracks, but was a foot nearer the one from which plaintiff was struck. 
Held, that the questions of defendant's négligence In faillng to furnish a 
reasonably safe place to work, and of plaintifTs négligence and assump- 
tion of risk, were ail questions for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1055, 1068- 
1088, 1089, 1090, 1092-1132; Dec. Dig. §§ 286, 288, 289.*] 

2. Master and Servant (§| 101, 102*) — Injurt to Servant — Mbasuke oï 

Cabe. 

In such case the same standard of care cannot be applied to plaintiff 
and défendant, but défendant, having exact knowledge through its engi- 
neers and employés who constructed It of the distance between the swltch 
stand and the tracks, was négligent if it so placed the stand as to make it 
unnecessarily dangerous to employés, while in respect to plaintiff the 
question was whether a swltchman of his expérience should hâve ob- 
served that the stand was not in the center, and hâve appreciated the 
danger therefrom. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171, 174, 178-184, 192 ; ■ Dec. Dig. §§ 101, 102.*] 

3. Master and Servant (§ 236*) — Injury to Servant — Contributory Négli- 

gence — Railboad Swiïchman. 

The rules of care requlred of persons on or near railroad tracks, with 
the duty to look and llsten, cannot be applied to switchmen employed In 
a yard where there are many tracks with the same strictness as to pe- 
destrians at a crossing. r 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 681, 
723-742 ; Dec. Dig. § 236.*] 

4. Mastee and Servant (§ 291*)— Action fob Injuby to Servant — Instruc- 

tions. 

Instructions considered and approved in an action by a swltchman 
against the railroad company to recover for a Personal injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1133, 1134, 1136-1146 ; Dec. Dig. § 291.*] 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rèji'r Indexes 
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5. Appeal and Erroe (§ 206*)— Scope or Review — Matters not Pkesented 
To Tbial Court. 

The admission of évidence which proved irrelevant to the issues flnally 
submitted, and may hâve been prejudicial to the adverse party, is not 
ordinarily ground for reversai of a judgment, unless the attention of the 
court was eaUed to It, and some action asked for to correct its effect. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1273, 
12&Î-1289 ; Dec. Dig. § 206.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action at law by I. C. Rogers against the Southern Railway Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

In October, 1908, Kogers, who, at that time, v?as 19 years old and was em- 
ployed as a switchman in the Chattanooga yards of the Railway Company, 
was stnick by a passlng train, and he brought thls action for damages from 
the resulting Injury. The issues were submitted to a jury which rendered a 
verdict for him, and the Railway Company brings this writ of error to re- 
view the judgment entered on the verdict. It complains because its motion for 
a directed verdict was not granted, and because of errors during the trial, 
and in the charge. 

In the yards were two parallel tracks which were about 13 feet apart, from 
center to center, and which would thus, as counsel agrée, furiiish a clear 
space of about 6 feet between the sides of freight cars passiug at the sauie 
tlme upon the two tracks. One of thèse was called the pocket track, and was 
used to transfer trains from one main Une to another. The other was a lead 
track, and from It, at regular Intervais, successive switch tracks, 1, 2, 3, 4. 
etc., leS In a direction away from the pocket track. The switches Connecting 
the lead track and thèse switch tracks were thrown by levers carried on switch 
stands and located between the lead and jtocket tracks. Thèse stands were 
of the low type, so that it was necessary to stoop over to work the lever. 
Rogers' testlmony tended to show that the stand for No. 3 switch was not 
located centrally between the tracks, but was nearer to the pocket track and 
was about three feet from its rail ; that the switch lever was about two feet 
long, and, when extended horizontally at right angles, would practically reach 
the Une of the side of the cars on the pocket track ; that while he was quite 
thoroughly familiar with the location, having worked in thèse yards for a 
year or more, he had never noticed the unusual proximity of this switch stand 
to the pocket track, nor had he ever been warned or instructed regarding auy 
peculiar danger at this point ; that always, until he made measurements aft- 
er the accident, he had supposed this stand to be midway between the tracks, 
as the othér switch stands were; that his train was to enter switch No. 3. 
and he came hurriedly along between the two tracks, with the lead track on 
his left, setting some of the switches as he passed, and hearing his train, as 
he supposed, coming just behlnd him on the lead track ; that he then threw 
switch No. 3 to open its switch track, and as he was in the act of stoopiug 
over, operatlng the switch in the usual way, he was struck by the first car of 
a freight train which was being pushed backward along the pocket track, this 
being the train he had mistakenly supposed was upon the lead track; and 
that his injuries were received in thls manner. The only négligence charged 
against the company and submitted to the jury was that it dld not provide 
Rogers with a safe place to work, in that thls switch stand was placed dan- 
gerously close to the pocket track. 

T. H, Cooke (Cooke, Swaney & Hope, on the brief), for plaintifï iu 
error. 

J. J. Lynch (Cameron & Tatum and Spears, Lynch, Spears & Phil- 
lips, on the brief), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judgés. : . 

*S;or other cases see same tpplc & } nvmbeb in Dec. & Am. Digs. 1907 to date, t Rep'r Indexe» 
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DENISON, Circuit Judge (after stating the facts as above). [1] 
1. The motion for directed verdict was rested upon the absence of 
négligence by défendant, and the présence of contributory négligence 
and assumption of the risk by plaintifif. Thèse subjects, while dis- 
tinct, yet in this case so far învolve the same circumstances and the 
proper conclusions from those circumstances that they can properly 
be considered collectively. It is urged that a switchyard is neces- 
sarily a place of danger ; that switches cannot be so located as to 
make their opération by switchmen always saf e ; that there is nothing 
to show more danger in this situation than always must exist where 
a switch stand is between two tracks which are separated by the dis- 
tance standard in switchyards; that whatever danger there was re- 
sulting from the location of this stand was obvious tô any one famil- 
iar with the yard as Rogers was, so that he assumed the risk; and 
that his failure to look over his shoulder back along one of the two 
tracks was négligence, and contributed to the rèsult. 

It is self-evident that a switchyard is a place of danger, ànd that 
where there is a switch stand between tracks eight feet apart, rail to 
rail, and the switch, perhaps, must be worked while a train is passing 
on the adjacent track, the switchman is exposed to some péril. It is 
also obvious that this situation makes it imperative for the company 
to minimize, as far as reasonably possible, this necessary danger. (We 
speak of this as necessary danger, because it is not charged by the 
pleadings or the testimony that the twO tracks Were unnecessarily 
near together, and on this record it must be assumed that the space 
of eight feet, rail to rail, is a proper and sufficient space.) It is equally 
clear that, while Rogers assumed the risk of that danger which was 
obvious, he did not assume those risks which a reasonably prudent 
man in his situation would not haye observed or foreseen ; and that, 
while he was bound to watch out for his own safety, yet he was not 
bound to watch against a péril which he did not anticipate, and was 
not required to anticipate. It is for thèse reasons we hâve said that 
the three questions are governed by a common considération — -viz., 
the character of the danger — and, in the end, reduce themselves to 
the one double question whether this switch stand was located in a 
place of unnecessary and obvious danger ; for, unless the danger was 
unnecessarily created by défendant, and was not obvious to plain- 
tiff, there could be no recovery. 

The case was presented to this court by the company upon the the- 
ory that there was space enough for B.ogers to hâve operated the lever 
safely, but that he unnecessarily so pl^ced himself that, by the act of 
stooping to the lever, he threw part of his body back into the danger 
zone, and so caused himself to be struck. More specifically, it is urged 
that he stood between the pocket track and the end of the lever, ex- 
tended horizontally at right angles to the tracks, so that, when , he 
stooped down, his body extended back two or threC: feet beyond the 
end of the lever, and it is said that in any possible ^way in which a 
switch stand can be placed between tw:o tracks eignt feet apart the 
operator may thus throw his body oilt bver, or dangeroùsly near, the, 
other track; thus leading to the conclusion of no fault by the com- 
pany or of an affirmative fault by the switchman, and to the concltt'- 
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sion that thîs case would be ruled by Randall v. B. & O. R. Co., 109 
U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003. 

We do not find it necessary to adopt this spécifie theory oi fact in 
connection with the motion to instruct a verdict, because it is not the 
only one which plaintiff's testimony will support. His testimony is 
at least as consistent with the theory that he operated this lever in 
the safest possible manner, viz., by standing, not beyond the end of 
the lever, but at its side, and so not placing his body in dangerous 
proximity to the other track any more than was necessary in reason- 
ably safe and care'ful opération. The proof that plaintiff was stand- 
ing beyond the end of the extended lever, and that only his stooping 
exposed him to danger, cornes from defendant's witnesses. It foUows 
that the trial judge in passing upon the motion was obliged to assume 
that plaintiff wâs working the switch as carefully as a prudent switch- 
man would do, having in mind the closeness of the other track ; and 
upon this theory it is évident that danger or safety was a matter of 
a few inches, and that if the stand had been midway between the two 
tracks, or three feet away instead of two feet away from the edge 
of the cars on the pocket track, Rogers would not, or might not, hav'e 
been injured. 

[2] In passing upon defendant's négligence or plaintiff's assump- 
tion of risk, the same standard of care cannot be applied to each. As 
to the défendant the question is whether, with its knowledge and the 
knowledge of its skilled superintendants and engineers, it exercised 
due care in placing this stand one foot nearer the pocket track than 
was apparently necessary. As to plaintiff, the question is whether a 
switchman of his expérience should hâve observed that this switch 
stand was one foot out of its apparently normal position, and should 
hâve appreciated the danger that resulted. In such a case as this we 
cannot say a jury is not supported by the évidence, if it infers that 
the working of the switch while a train was passing on the other track 
might benefcessàry and so was within defendant's contemplation when 
it installed the apparatus; that a switch could be so located between 
the tracks as not to expose the switchman to danger from the passing 
train if he was careful in the opération of the switch ; that défendant 
was bound to give the stand this safe location, but placed it one foot 
too near the pocket track, and thereby created an otherwise nonexist- 
ent danger; that, as placed, it could not be operated, even prudently, 
without bringing the operator's body within striking distance of the 
other train ; that plaintiff had a right to suppose the stand was in its 
safe, rather than its dangerous, position, and so had a right to sup- 
pose that hé could safely operate it while a train was passing, if he 
did so carefully; and that the différence in location, between safety 
and danger, being only one foot, though necessarily known to the con- 
strOctor, was not great enough to be obvious to plaintiff and absolutèly 
to charge him with knowledge of the danger. Under such circum- 
stanceS) there is ample room for the jury, under proper instructions, 
to conclu de that the company did not furnish a reasonably safe place 
to work, and that the plaintiff did not assume the risk, and was not 
bound to take spécial précautions against the danger. The case where 
196 î\— 19 
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the imgin , is chargeable with certaiji knowledge that the switch is so 
located that he must get into the danger zone if he opérâtes the switch 
at ail, no matter how carefully, is not before us. 

The trial judge relied upon Choctaw, etc., Co. v. McDade, 191 U. S. 
64, 24 Sup. Ct. 24, 48 L. Ed. 96, Tex. & Pac. Ry. Co, v. Swearingen, 
196 U. S. 51, 25 Sup. Ct. 164, 49 L. Ed. 382, and similar cases to 
establish the right to go to the jury. Défendant urges that thèse cases 
are inappropriate, because they pertain to structures close to the track, 
like elevator spouts, scale f rames, etc., which caused danger to a man 
on the side or step of a passing car, and because a man so situated 
cannot foresee the danger, or escape after he does see it, as can the 
man standing upon the ground at the similar structure where he can 
correctly, judge the distance between the object and the side of the 
train, and where he can step aside if necessary. It may be conceded 
that thèse cited cases are in this respect distinguishable in their f acts 
from the présent case, but much of the reasoning of Mr. Justice Day 
in the former and of the présent Chief Justice in the latter is quite 
applicable to the présent f acts ; and the same principles which are dis- 
cussed in those opinions and control those cases control this one as 
well. If a more exactly parallel case is desired as a précèdent, it will 
be found in the décision of the Circuit Court of Appeals for the Sev- 
enth Circuit in C, M. & St. P. Ry. v. Riley, 145 Fed. 137, 76 C. C. A. 
107, 7 Ann. Cas. 327, and in the thorough and careful considération 
which that court there gave to previous décisions and to the under- 
lying rules. This court also dealt with a partially; analogous situation 
in Rochford V. Penn. Co., 174 Fed. 81, 98 C. C A. 105. On the other 
hand, we think the theory above recited as that upon which plaintifï 
was entitled to go to the jury is sharply distinguishable from Randall 
V. B. & O. R. R., supra, by the fact that the switch there involved 
could hâve been safely worked, if Randall had taken the safe posi- 
tion, and by the further fact that the switch was not in an unneces- 
sarily and unnoticeably dangerous place. Judge Cpchran, speaking 
for this court, in Kenney v. Meddaugh, 118 Fed. 209, 55 C. C. A. 115, 
reviewed the cases and brought out the clear distinction that the risk 
of working in a particular place is assjimed by the servant only when 
the, lîiaster has made the place reasonably safe, or as reasonably safe 
as the servant has a right to suppose and does suppose it has been 
made; and Judge (now Mr. Justice) Lurton, also speaking for this 
court, in Nat. Steel Go. v. Hore, 155 Fed. 62, 83 C. C. A. 5/8, devel- 
ops and States the rule that, the court may not say the risk has been 
assuined if more than one inference may be drawn as to whether 
plaintifif did know, or should hâve known, both the fact which caused 
danger and the fact that danger did Tesult. 

We are cited tp several décisions ofthe Suprême Court of Tem 
nesseie said to support defendant's position. While thèse questions, 
in the absence of statute, çire of gênerai and not of local law (B, & O. 
R. R. v. Baugh, 149 U. S. 368,. 374, 13 Sup. Ct. 914, 37 h. Ed, 772), 
we hâve examined thèse cited Tennessee décisions, and find nothing 
inconsistent with the resuit wç hâve feached, when their language is 
applied to our particular facts. : . 
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[3] The subject of contributory négligence requires little separate 
considération. It was not necessarily négligence for plaintifï not to 
look back of him down the pocket track. True, he heard a train ap- 
proaching, and if he had looked back down this track, or, for that 
matter, down either track, he would hâve seen that thîs was not the 
train on his track and for which he was throwing the switch, but was 
a train upon the other track and was almost upon him, and he would 
then hâve stepped aside and would not bave been hit; but the rules 
of care and prudence cannot be applied to switchmen in a yard and 
in a maze of tracks, with the same strictness as to pedestrians at a 
crossing. If his own train was approaching as he supposed, he must 
hurry, and he must fix his attention upon switch No. 3 in order to get 
it thrown in time, and he was not bound to keep watch backward 
along the pocket track, unless he knew or should bave known that in 
operating the switch in a prudent and careful manner, and with due 
référence to the proximity of the pocket track, he was exposing him- 
self to the danger of being struck by a train on that track. As we 
hâve said, we do not think that he was imperatively bound to know 
of the existence of that danger, and it follows that it was not ipso 
facto négligent not to take a précaution against that danger, just as 
it follows that he was not ipso facto assuming the unknown risk. 

We are satisfied that the plaintifï was entitled to go to the jury upon 
each one of thèse three controlling issues, 

[4] 2. The gênerai charge of the court fairly, and, as we think, 
clearly, left to the jury thèse three questions for its considération. 
Défendant assigns error upon the court's refusai to give three spécifie 
requests. 

The first was to the effect that the plaintifï could not recover, un- 
less, in the opération of this switch, it was necessary for him to get 
within striking distance of the approaching cars. The defect in this 
request lies in the controlling eflfect of the word "necessary.". If, iu 
the ordinarily reasonable and prudent opération of the switch, and witli 
due regard to the présence of the other track, the switchman might, 
though unnecessarily, get within striking distance, that is, as to this 
point, sufficient. 

The second request was to the efifect that the plaintifï was bound 
to know that standing between the switch stand and the pocket track, 
and, bending down as he did, his body would corne within striking 
distance of the other track, and that, for this reason, he could, not re- 
cover. This request assumes that he must hâve appreciated the dan- 
ger because mathematics demonstrate its existence — an incorrect as- 
sumption. Further, the point suggested is fairly covered by the 
charge given. 

The third request placed upon the plaintifï the imperative duty to 
look and listen for cars approaching upon the pocket track, and we 
bave already indicated the reasons why we think this rule and this 
request were not applicable to this case. 

[5] 3. During the trial a question was asked by plaintifï's counsel 
which implied and which necessarily brought before the jury the fact 
that the foreman in charge of the f reight which struck Rogers was a 
negro. His color was mentioned apparently incidentally, and in con- 
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nectîon with, the subject of his compeitency. Défendant nowsays that 
this v^?às 'dotte for the purpose of p'réjudi'cing the jury àgainst the de- 
fendant, aticî irisists that the question' cbuld hâve no bther purpose, 
and, in view of the well-understood local conditions, was sure to aç- 
complish that resuit. We are bound to say that we do not see what 
other object there was in mentioning the color of the foremaii, and it 
may be that the object was accomplished ; but we cannot reverse the 
judgment on this ground. The déclaration charged that the freight 
train on the pocket track was not competently handled, though this 
charge was finally not submitted to the jury. When the question was 
asked whether this man was a negro, objection was made that there 
was no allégation or proof charging any dereliction of duty on the 
part of this foreman which would make the subject compétent. Plain- 
tifï's attorney stated his purpose was to show that the man was a 
negro, recently put there as foreman of the yard, and that he was 
incompétent. The court ruled that the plaintiff might go ahead, and 
the défendant excepted. The witness then answered that this foreman 
had been in the employ of the company for 20 years, and was thor- 
oughly compétent. The subject of his color is not again mentioned 
in the record, nor was the question now Urged brought in any further 
way to the attention of the judge at the trial. We cannot assume that 
the misconduct and the préjudice in this particular were so great that 
they could not hâve been corrected by anything which the trial judge 
might hâve done, and it follows that, the défendant not having brought 
to the attention of the trial judge the spécifie point of which it now 
complains, its présent complaint cannot be entertained, 
The judgment should be afïirmed, with costs. 
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(Circuit Court of Appealss, Ninth Circuit. May 6, 1912.) 

No. 2,024. 

1. Bankbuptcy (§ 4CT*) — Appellate Pkooeedinos— Beview— Findings of 

Pact. 

Where the testimony Is conflicting in a laankruptcy matter, and the 
flndings of fact of the référée and district Judge are the same, the facts 
will not be Inqulred into by an appellate court, uuless there Is plain er- 
ror. 

[Ed. Note.— For other cases, see Banlcruptcy, Cent. Dig. § 929 ; Dec. Dig. 
§ 467.* 

Appeal aud review in banliruptey caseis, see note to In re Eggert, 43 C. 
0. A. 9.] 

2. Bankruptct (§ 303*) — Voidable Pkeference— Evidence. 

Evidence considered, and held to sustain a finding that a large pay- 
ment by a banltrupt to a créditer a short tlme before the banlsruptcy and 
when he knew himself to be bopelessly insolvent was made with Inteut 

♦For otber cases see same topio & { nûmbeb in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indesea 
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to give a préférence, and aecepted by the créditer wlth reasonable cause 
to lielieve that it was so intended. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 45S-462 ; 
Dec. Dig. § 303.*] 

3. Bankruptcy (§ 30.3*)— Préférence— Intention of Dkbtor. 

If the etrect of a payment by an insolvent debtor to a créditer wlthin 
fonr months prior to the debtor's bankruptcy was to create a préférence, 
and suf-h was its natural and necessary conséquence, he nuist be presumed 
to liave intended to give a préférence. 

[Kd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § .303.*] 

4. BANKRTjpTcr (§ 165*) — I'reference— Trust Funds. 

Money due from a bankrupt as trustée and whieh cannot be distin- 
guished from any other money in his possession or undcr bis control, or 
which is due froin bim only because be bas used trust funds for his own 
purposes or otherwise niisapplied tlieni, cannot be considered as money 
beld hy liim in trust, luit constitutes an indebtedness and a payment 
thereon within four nionth.s prior to his bankruptcy, and, when Insolvent, 
créâtes a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia. 

In the matter of Fred Dorr, bankrupt. From an order of the Dis- 
trict Court, affirming an order of the référée disallowing a claim pré- 
sentée by G. L. Crenshavv, claimant appeals. Affirmed. 

Ward Chapman, of Los Angeles, Cal., for appellant. 
Shankland & Chandler, Flint, Gray & Barker, and L,. W. Jutten, 
ail of Los Angeles, Cal, for respondient. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The aj^peal in this case is taken from 
an order of the District Court affirming an order of the référée disal- 
lowing a claim presented by the appellant against the bankrupt 's es- 
tate, which claim had been liquidated by an order of the référée in 
the sum of $75,460.25, and which was disallowed on the ground that 
the appellant had, within four months of the adjudication of bankrupt- 
cy, been paid and had aecepted from the bankrupt the sum of $40,000, 
the payment constituting a préférence over other creditors of the 
bankrupt. The bankrupt was a broker, and the claim arose out of 
purchases of corn in the year 1908 for July and September delivery 
by the appellant through the bankrupt on the Exchange of the Chicago 
Board of Trade. The July corn, consisting of 535,000 bushels, was 
purchased in February, 1908, at a price between 59 cents and 60 
cents a bushel. At the time of the beginning of proceedings in bank- 
ruptcy, on August 12th of that year, the corn had increased in value 
to something over 76 cents a bushel. The most of the September corn 
was purchased in March of that year at about 62 cents a bushel, 
and had increased in value at the time of the bankruptcy to about 75 
cents a bushel. A few days prior to the filing of the pétition in bank- 
ruptcy, the bankrupt was suspended from the Chicago Board of Trade, 

•For other cases see same topic & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ôf which he had been a member, and at that time, or before, the corn 
which he had purchased or contracted to purchase for the appellant 
he had convërtèd to his own use. On July 8, 1908, the bankrupt paid 
to the appellant the sum of $40,000. The bankrupt was insolvent on 
that date, and the référée and the court below found that by such pay- 
ment he intended to give the appellant a préférence, and that the pay- 
ment did enable the appellant to obtain a greater percentage of his debt 
than other creditors of the bankrupt of the same class, and that the 
appellant, at the time of receiving the payment, had reasonable cause 
to believe that it was întended thereby to give him a préférence. 
■ [1] Where the testimony is conflicting, and the findings of fact of 
the référée and the District Judge are the same, the facts will not 
be inquired into by an appellate court unless there is plain error. Page 
V. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332; In re 
Sweeney, 168 Fed. 612, 94 C. C. A. 90; Canner v. Webster Tapper 
Co., 168 Fed. 519, 93 C. C. A. 541 ; First National Bank v. Ab- 
bott, 165 Fed 852, 91 C. C. A. 538; In re Noyés Bros., 127 Fed. 
286, 62 C. C. A. 218 ; Loveland on Bankruptcy (3d Ed.) 944. 

[2] In May, 1908, an agreement was had between the bankrupt 
and the appellant that the latter should keep on deposit with the bank- 
rupt a margin of three cents per bushel of ail grain purchased for him 
by the bankrupt, and that, if the market rose so as to increase the 
profits of the appellant a cent or more per bushel above the margin, 
he was to be entitled to draw down one cent per bushel so long as 
he didi not jebpardize the margin, and that, if the market declined a 
cent or more, he was to make f urther deposits so as to keep his mar- 
gin at ail times three cents per bu.shel, and, in cases of the delivery 
of grain, he was to keep up a margin of ten cents per bushel, and 
was to be allowed to draw down profits, but was to make good any 
margins made necessary by a décline in the market. Pursuant to that 
agreement, on May 27th, the appellant drew down $10,000 of profits, 
andi on June 5th and 8th, being required to do so, he made deposits 
aggregating $25,000. The appellant was not in Los Angeles, but was 
in Kansas City from May 9 to July 7, 1908, but while absent he was 
in constant correspondence with the bankrupt by wire. On July 8, 
1908, it appears from the bankrupt's books that he was indebted to the 
appellant in the sum of $34,000. When the appellant returned to Los 
Angeles on July 7, 1908, the bankrupt was in San Francisco, but 
Vaughn, his manager at the Los Angeles office, represented the bank- 
rupt in most of the subséquent transactions. The appellant, on July 
7th, went to the bankrupt's office, and asked Vaughn what was the 
condition of the market, and how much July corn had been delivered, 
and askedl for the warehouse receipts of the corn. He was informed 
by Vaughn that no such receipts were in his possession, and he made 
the suggestion that possibly the receipts had not had time to arrive. 
The appellant then asked Vaughn for a payment of $49,000 or $50,000 
on account. The demand was repeated on the foUowing day, and 
Vaughn then informed the appellant that he didI not hâve that much 
money in Los Angeles, but that he would take the matter up with 
the bankrupt in San Francisco. He communicated to the bankrupt by 
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wire the appellant's demand, and received the reply that the money 
wQuld not be paid. The appellant insisted that he was entitled to 
the money and must hâve it. The bankrupt <fenied that he was en- 
titled to it for the reason that his margins were not ample to take 
care of the large amoimt of grain he was carrying and that it would 
take a large sum to finance the deals, and that the deals had not been 
closed. The appellant contended that he had enough paper profits on 
his gênerai accounts amply to protect his dteals. Finally, at the inter- 
cession of Vaughn, the bankrupt consented) to pay the appellant 
$40,000. Vaughn testified that the appellant was anxious to get ail 
that was coming to him, and that he hounded him continually for 
the warehouse receipts, and made repeated demands for the money 
until he got it. On the afternoon of July 8th Vaughn gave the appel- 
lant two checks, one for $12,000 on the Broadway Bank & Trust Com- 
pany and one for $2,000 on the American National Bank. The appel- 
lant was not satisfied with thèse payments, and demandled the entire 
sum, and inquired what they were going to do about the balance. 
Vaughn told him that was ail the money that they had. The appel- 
lant demanded ail the money that day, and he told Vaughn that he 
would be back in 30 minutes to see what they would do about the bal- 
ance. Vaughn telegraphed to the bankrupt, and then gave the appel- 
lant another check for $26,000, stating at the same time that there 
were no funds to meet it, and telling him not to cash it until the next 
day, and that they would then try to make it good. The appellant 
agreed to return the check the next morning and get other checks in 
lieu thereof. On the following day he returned the check, and, in 
lieu thereof, received checks, one for $6,000 on the American National 
Bank, and two on the Broadway bank for $10,000 each; the bankrupt 
in San Francisco in the meantime having arranged for the money to 
meet the same. There is évidence in the record to show that the ap- 
pellant was excited over thèse transactions, and that he had several 
conversations with Vaughn in which he inquired what the bankrupt's 
standing was, and on one or two occasions told Vaughn that the bank- 
rupt was not rated in Dun or Bradstreet, and that he repeatedly ex- 
pressedl his lack of confidence in the bankrupt's financial condition, and 
said thirigs at différent times which gave Vaughn the impression that 
he believed the bankrupt was not fihancially sound, and that he insisted 
that, whenever he would hâve a profit, he wanted to get what money 
he could so that he would be even with the bankrupt. The bookkeeper, 
also, testified that the appellant seenied to be exercised over the con- 
dition of the bankrupt's business, and asked "what I thought Dorr 
was wôrth, and seemed to be agitated and anxious when asking the 
question." The évidence is conclusive that at the time of the pay- 
ment to the appellant the bankrupt was hopelessly insolvent. At the 
time 6f the filing of the pétition against him, on August 12th, his lia- 
bilities were nearly $500,000, and his assets were less than one-third 
that amount. 

It is urged that the évidence falls short of proving that the bankrupt 
intended to give a préférence, or that the appellant had reasonable 
ground to believe that he had such intention. It is true that the fact 
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alone that a créditer, knoWing his debtor to be financially embarrassed, 
presses iot thé payaient of his claim, is not sufficient to charge him 
with havingf reaisonable cause to believe his debtor to be insolvent, or 
that the payment thus obtained is intended as a préférence. But hère 
there was proof bf mûre than that the bankrupt was insolvent, and that 
the créditer Wais suspicions and anxious for the payment of his debt. 
There were other facts and groupa of facts and circumstances which 
controlledi the décision of the référée and that of the court below. One 
was ■ the fact that the appellant was not only anxious and exercised 
about the financial condition of the bankrupt, but he was making in- 
quiry as to his assets, and that he commented on the fact that the 
bankrupt was not rated by Dun or Bradstreet. Another was that the 
certificates or warehouse receipts for corn which was supposed to hâve 
been purchased and dehvered on his account were not producedi when 
he repeatedly demanded them, and that their absence was not ex- 
plained, although the bankrupt was at that time in constant communi- 
cation with the Los Angeles office by a private wire. Had the appel- 
lant made* a reasonably diligent investigation, he would hâve found 
that the bankrupt was in the possession of no grain that had been de- 
livered for him. Another Wlas that when the appellant demanded the 
$40,000 payment, of which $34,000 was admittedly due him on account 
of sales which the bankrupt had made on his account, he was informed 
that the bankrupt had no money with which to pay him, and he had 
notice thereby that the monèy had been misapplied. It is true that the 
mère fact that the bankrupt had no money on deposit at Los Angeles 
was no indication that he was unable to meet his obligations, for the 
money might well hâve been on deposit in one or more of the many 
other banks in which he carried his aecounts. But the fact, if such 
had been the fact, that the money was deposited in other banks, wouldl 
not hâve preventedi ita immédiate transfer to Los Angeles, for the év- 
idence shows, and it isnot idisputed, that this could hâve been donc 
"by wire instantly." Another fact is that when, on July 7th, the ap- 
pellant was informed that the money could not be paid him, he still 
demanded checks for the full sum of $40,000, andi on the following 
day, when he found that the bankrupt could pay him but $14,000, he 
demanded and received a further check for $26,000, although he knew 
that the check was drawn on a bank in which there were no funds 
available for its payment, and that on the following day he would haye 
to return that check and receive others in lieu thereof. In short, he 
was advised of the desperate financial straits of the bankrupt, and we 
would not be justified in holding that the référée and the court below 
erred in holding that he was put upon inquiry to ascertain whether or 
not the bankrupt was solvent. 

The intent of . the debtor, in the absence of other proof, may be 
shown by its équivalent in law, proof of the inévitable resuit of the 
transaction which in the case at bar was to give a préférence and 
create an unequal distribution of the bankrupt'a eatate. The bankrupt 
not only knew that he was ingolvent, but he knew that he was ao 
irretrievably so that he could not hope to continue his business, and 
he knew that he could not make the payment which he did make with- 
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out disparity in his payments to his other creditors. If the effect of 
tlie act was to create a préférence, and such was its natural consé- 
quence, he must be presumed to hâve intended to do that which was 
tlie necessary resuit of his act. Western Tie & Timber Co. v. Brown, 
196 U. S. 502, 508, 25 Sup. Ct. 339, 49 L. Ed. 571. 

[3] It is contended that the paynient by the bankrupt to the ap- 
pellant was not a préférence within the meaning of the statute, for 
the reason that the money did not belong to the bankrupt nor to his 
estate, but was on deposit with him by way of security merely, and 
that the appellant was entitled to draw it down as money held on 
deposit and in trust, and this proposition, it is argued, is sustained by 
the décision in Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 
52 L,. Ed. 835, 14 Ann. Cas. 981. In that case Brown, the bankrupt, 
had been a stockbroker. Shaw & Co. had opened an account with 
him for the purchase and sale of stocks on a margin, and had made 
a deposit with him for that purpose. The account continued during 
a period of five months, and was then closed. Certain stocks which 
Brown had purchased for account of Shaw & Co. had been pledged 
Ijy him. Shaw & Co., having obtained knowledge of Brown's financial 
condition, demanded and received the payment of $5,000. On the 
following day an account was made up showing the aniount of se- 
curities to the crédit of Shaw & Co. to be something over $45,000, and 
the charges to the crédit of Brown something over -$34,000. There- 
upon Shaw & Co. paid Brown $34,000 and Brown delivered to them 
the securities. It was held that Brown, the broker, who carried the 
stocks for his customers on a margin, was a pledgee, andi not the 
owner of the stock ; that a broker who turns over to a customer upon 
demand and payment of advances stock which he is carrying on margin 
for him does not niake the customer a preferred créditer ; and that a 
j:!ayment by the broker to a customer on account of such excess margin 
is not a preferential payment. The transaction in that case was es- 
sentially diiïerent from that in the case at bar. In the Shaw Case the 
court cited with approval the dtecision in Markham v. Jaudon, 41 N. Y. 
235, in which it was said: 

"The position of the broker is twofold. Upon the order of the customer, 
he purehases shares of stock desii-ed by him. This is a clear act of ageucy. 
To complète the purchase he advances ïrom his own funds, for the benelit of 
the purchaser, 90 per cent, of the purchase money. Quite as clearly he does 
not in this act as an agent, but assumes a new position. He also holds or 
carries the stock for the beneflt of the purchaser until a sale is made by the 
order of the purchaser or upon his own action. In thus holding or carrying 
he stands also upon a différent ground from that of a broker or agent wliose 
office is simply to buy and sell. To advance money for the purchase, and 
to hold and carry stocks, is not the act of the broker as such. In so doiiiii 
he enters upon a new duty, obtains other rights, and is snbjeet to additional 
responsibilities. * * * In my judgnient the contract between the parties 
to this action was in spirit and effect, if not teehnically and in form, a con- 
tract of pledge." 

In brief, the décision in the Shaw Case holds that a broker in pur- 
chasing stock for a customer is an agent ; that in advancing money 
for the purchase he is a creditor; that in holding the stock to secure 
the advance he made he is a pledgee ; and that the customer is not a 
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creditor and does not receive a voidable préférence where, withîn four 
months prior to bankruptcy, he closes thé transaction, pays the bal- 
ance owing the broker, ândl receives stocks worth more in the market 
than the sum paid to take them up. In the case at bar there was no 
pledge or contract of pledge. What the bankrupt did for the appellant 
was to purchase options, or the right to bûy grain for future delivery. 
The appellant paid the bankrupt 3 per cent, of the value of the grain 
which he wished to purchase. He did not aim to purchase grain at 
that time, but to secure the right to purchase it at a future time. The 
bankrupt telegraphed the orders to Wrenn & Co., members of the 
Chicago Board of Tradle. They went upon the Exchange in Chicago 
and entered into a contract with some other member thereof by which 
the latter agreed to deliver to them at any time in the month named the 
amount of corn specified in the order. Under the contract no grain 
was delivered to the bankrupt, and he ma de no adlvances thereon and 
held nothing in pledge. He was accountable to the appellant for bal- 
ances in his f avor, if any there were after selling the grain and making 
such ofïsets as were chargeable against the proceeds. It is probable 
that ail or niost of the claims against the bankrupt's estate were of 
the same class as that of the appellant. 

[4] Money due from a bankrupt as trustée, and! which cannot be 
distinguished from any other moneys in his possession or under his 
control, or which is d'ue from him only because he has used trust 
funds for his own purposes, or otherwise misapplied them, cannot be 
considered as property held by the bankrupt in trust. In re Richard 
(D. C.) 104 Fed. 792; In re Marsh et al. (D. C.) 116 Fed. 396; In 
re Mulligan (D. C.) 116 Fed. 715. In the case last cited Judge Lowell 
said : 

"The mère misapplication of trust funds does not create in favor of tlie 
defrauded beneflciary a claim upon tbe gênerai estate of the defrauding trus- 
tée superior to that of his gênerai credltors. * * * The burden of tracing 
the trust fund into the property clalmed rests upon the beneflciary who 
claims it. He may be assisted in bearing this burden by the légal presump- 
tion abôve mentioned coneernlng the application of checks drawn against a 
bank account ; but the burden of proof is upon him. The priority already 
referred to which has sometimes been given to the cestui in the application 
of the cash assets of a bank which has mingled the trust fund with its own 
funds, whether defensible or not, is limited to the case of the cash assets of 
& bank, and is not extended to other kinds of defaultiiig trustées or to other 
assets of the bank." 

In Re Miller and Brown (D. C.) 135 Fed. 868, it was held that 
where the claimant sold certain goods to a bankrupt firm who were 
entitled to sell the goods at their discrétion, their only obligation being 
to pay the price on sales made or return the goods, the transaction 
amounted to nothing more than a contract of sale and return, and 
that the daiinant was not entitled to recover the goods unsold as 
against the iirm's trustée in bankruptcy. In Deere Plow Company v. 
McDavid,. 137 Fed. 802, 70 C, C. A. 422, it was held that, where a 
bankru^i imprpperly mingled funds belonging to its principal with its 
own f und!s, and it was not shown that the trust funds, either in their 
original or substituted form, came into the hands of the bankrupt's 
trustée the principal was not entitled to a préférence therefor. 

The judgment is affirmed. 
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KING V. BDSKIRK et al. 

(Circuit Cîourt of Appeals, Fourth Circuit May T, 1912.) 

No. 1,052. 

Taxation (§ 648*) — Suit fob Sai/E of Lands Forfeited foe TaxeSI — Judg- 
ment — conclusiveness of adjudication — adjudication of tltli}— ' 
West Vibginia Statute. 

Under Code W. Va. 1899, c. 105, §§ 6, 18, which authorlze any person 
clalmtng an Interest to Intervene by pétition and become a party to a 
suit by the state for the sale of land forfeited for nonpayment of taxes, 
give the court jurisdictlon to détermine ail questions of tltle, and provide 
that. If It shall be found that any part of the land' In question bas been 
Bold by the state, the blU shall be dismlssed as to such land, a decree in 
such a suit adjudging that certain land had been previously sold to a pe- 
titioner is conclusive as to his tltle and against the right of the défendant 
to redeem such land. 

[Ed. Note. — For other cases, see Taxation, Cent. DIg. J 1316 ; Dec. Dig. 
S 648.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of West Virginia, at Charleston. 

Suit in equity by Henry C. King against U. B. Buskirk, trustée, 
and Alexander Stafîord. Decree for défendants, and complainant 
appéals. Affirmed. 

On Àpril 30, 1908, the plalntlfC below, Henry C. King (appellant hère), flled 
hls bill In the court below against U. B. Buskirk, trustée, and Alexander Staf- 
ford, Iri which he allèges himself to be a citizen of the state of Ohio and the 
défendants to be citizens of the state of West Virginia ; that In a suit Insti- 
tuted by the state of West Virginia on May 7, 1894, a final decree was entered 
tberein by the circuit court of Wyoming county, whereby It was decreed that 
he was entltled to, and, by reason of the payment of the amount of taxes, in- 
terest, and costs accrued, had redeemed from forfeiture a tract of 500,000 
acres of land known as the Robert Morris tract; that prior to the Institu- 
tion of this suit by the state Jesse R. Irwin and Alva Irwin, who were par- 
ties thereto, were claiming to be owners of another Morris tract of 480,000 
acres adjacent to, but whoUy outside of and In no way conflicting with, the 
500,000-acre tract, but, by reason of an erroneous resurvey thereof , said Irwlns 
claimed a part of said 500,000 acres as covered by the 480,000-acre survey; 
that ail the land claimed by the Irwlns had been sold to the state for delin- 
cfuent taxes, as an undescrlbed, unascertained, and unascertainable 20,000 acres 
In Logan county, and ail the Irwlns' clalm of tltle had vested In the state 
prlor to the decree in the case of State t. King, whereby such clalm of tltle 
by the Irwlns had become iiredeemable ; that long afterwards, in June, 1897, 
the state brought her suit in Logan county against Irwlns and others, but to 
which suit plaintiff was not made a party, the object of which was to sell 
this 20,0Û0-acre Irwin clalm of tltle as forfeited ; that plaintiff knew nothing 
of the pepdency of this suit until his counsel by chance saw a sale notice of 
the landi propoged to be madé in July, 1898, by the commlssioner of school 
lands for Logan county ; that knowing Irwlns had claimed part of his (King's) 
500,p00-acre tract, and,, fearing this sale of their title mlght include erro- 
neously a part of hls 500,000 acres, he, by hls counsel, applied to the Circuit 
Court of the United States for the then District of West Virginia for an In- 
junctioB to restrain said school commlssioner from maktng such sale, which 
injunctlon was granted ; that said commlssioner, Hlnchman, reported the is- 
suànce of such injunctlon against hlm to the circuit court of Logan county, 
■vyhlch cpurt on August 3, 1898, entered an order directing Hinchmàn to dis- 

*For otber' cases a«é same toplc & i ottubeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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regard the injuuction, consummate the sale, and ruiing counsel for plaintlff, 
Klng, to answer for contemEt in Interf erlng with its oficers ; that, under such 
contempt proceeding, his counsel was tried.'found giillty, and imprisoned for 
about 10 days until released under a writ of Ijabeas corpus by the fédéral 
court ; that while his counsel was so Imprisoned the' sale sô enjoined was, 
however, made aud confirmed by said state court ; that Hinchman made no 
answer to his bill of injunction, but his counsel. in making return for the 
jailer ±o the writ of habeas corpus, in atteuipted justification of the imprison- 
mént of plàlntifE's counsel for contempt^ denled that any part of the land 
sought to he sold by the circuit court of Logan county by and through Hinch- 
man, its school land commissioner, laid wlthin the boundary limits of his, 
plaintlfE's, 500,000 acres, and therefore he, plaintlff, belng satisfled that his 
injunction bill had been flled through a mlsapprehenslon, dismissed the same ; 
that the state appealed f rom the decree entered September 30, 1897, In its 
cause agalnst plaintifC, and said decree wàs réversed, In so far as it flxed 
the amount of taxes, interest, and costs chargeable to plaintifC in rédemption 
of his 500,000 acres, and in so far as it dedared a rédemption to hâve been 
effected by the sum paid, "but afflrming the decree in ail other particulars, 
thereby flnally and conclusively confirming the plaintiff's titlé as bounded and 
located to the 500,000 acres, and destroyed the state's power and that of any of 
its officers to sell said land Or, any portion thereof by vlrtue of section 1, art. 
14, of Amendment to the Constitution of the United States; that, after said 
cause was renianded for further proceedings, he particularly set forth and ac- 
curately located such parts of said 500,000 acres as he deslred to redeem and 
offered to pay such taxes, interest, and costs chargeable thereon ; that Stod- 
dard and Hall, purchasers under the sale made by the circuit court of Logan 
county through Hinchman, school commissionfer, and to whom had been con- 
veyed 20,000 acres so purchased, by Wilkinson, a commissioner appolnted by 
such circuit court of Logan county to make deed thereto to them, made deed 
to one Mullins for a boundary of 20,000 acres or more of land lying wlthin 
plaintiff's 500,000-aere tract, *hlch boundary Mullins' heirs, after his death, 
conveyed to défendant, Buskirk, trustée, who flled a pétition In the case ot 
State V. Heiiry C. Klng et al. (plaintiff's rédemption suit referred to), flled ex- 
ceptions to the comnilssioner'g report flled thereln, and on January 11, 1908, 
the circuit court of Marion county (to whieh court the cause had been remov- 
ed f rom the Wyoming county circuit court) sustained said Buskirk's claim 
and contentions, and held that, whlle the 480,000-acre survey did not conflict 
with the 500,000-acre survey, Stoddard and Hall's deed from Wilkinson did 
so conflict with the 500,000-acre survey, and conveyed more than 20,000 acres 
of land embraced thereln, and that said défendant now claims that so much 
of said 500,000 acres was sold away to him by the state and he has claim of 
title thereto as agalnst plalntifE ; that in April, 1907, Buskirk executed deed 
to Stafford for said 20,000 acres or more of land. 

It is then speciflcally charged that, treâting Hinchman's sale as oné of any 
part of tlié 500,000 acres, it niUst be held to be in défiance to the subslsting 
decrees in thé cause of State v. Klng, made in violation of the injunction 
then pending In the fédéral Court, Inhibiting its making, and an attempted dep- 
rivation of plaintlfC's property rlghts, contrary to said section 1, art. 14, of 
the fédéral Constitution; that Stoddard and Hall and Buskirk, trustée, and 
StaflCord had full notice by reason of such injunction of ail the premlses, and 
that plaintiff's suit was not sooner brought because the deed of the Logaa 
county circuit court's commissioner to Stoddard and Hall did not disclose 
that the 20,000 acres clalmçd was wlthin the 5po,000-acre sutvey, and it was 
not dlscovered by plaintifC that it was susceptible of such construction until 
so held by the decree of January 11, 1908, entered by the circuit court of 
Marion county. The prayer of the bill, in èffieet, is to set aslde the deed to 
Hall and Stoddard in so far as constitutlng cloud on or claim of tltle to 
plaintiff's land wlthin the 500,000-acre survey. 

To thls bill demurrers were flled, alleglng seven grbunds: First, lack of tl- 
tle in plaintifC; second, lackof jurisdictlon in the court; thlrd, res adjudica- 
ta by the circuit court of Marion county; fourth, lâches on thç part of plain- 
tlff ; fitth, the cause of action does not arise under the laws of the United 
States ; sixth; the bill shows no ground for relief ; seventh, bill without eqtul- 
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ty. This demilrrer was sustalned by the court below, the bill dismlssed, and 
tMs appeal taken. ' 

For the purpose of convenience, the appellant will be referred to as the 
plaintiff, and the appellee as the détendant. 

Maynard F. Stiles, of Çharleston, W. Va., for appellant. 
Frank Cox, of Morgaritown, W. Va., and Wm. R. Lilly, of Hunt- 
ington, W. Va., for appellees. 

Before PRITCHARD, Circuit Judge, and CONKOR and SMITH, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
Among other things, it is insisted by the défendant that it appears 
upon the face of the bill that the matters herein alleged hâve been 
finally adjudicated and determined between the plaintiff and the de- 
fendant by the decree of the circuit court of Marion county, W. 
Va., in the case of State v. King et al, 64 W. Va. 620, 63 S.' E. 
495. This decree is referred to in the bill. The bill states that a 
decree was rendered in the circuit court of Wyoming county on the 
30th day of September, 1897, and an appeal taken from that decree 
by the state, and the reversai of the decree and the remanding of 
the cause to the circuit court, also further states that, after the case 
had been remanded to the circuit court of Wyoming county, it was 
finally taken to the circuit court of Marion county, and that an 
amended pétition had in the meantime been filed by King. It ap- 
pears from the bill that the circuit court of Wyoming county had 
jurisdiction of the parties and of the subject-matter. Among other 
things are to be found the foUowing allégations in sections 14 and 15 : 

"That after the flling of sald amended pétition the said Stoddard and Hall 
flled a pétition in said cause, setting up said deed from said Wilkinson, spécial 
commissioner, for part of said 480,000-acre grant, and claiming that it in- 
cluded part of said 500,000-acre grant, and said cause having been referred to 
a commissioner in chancery, and having been heard before him, said com- 
missioner found and reported that whatever land sald Stoddard and Hall had 
claim to under said deed lay within said 480,000-acre grant and not within 
said 500,000-acre grant, that sald two grants were adjacent tracts with no in- 
terlocli or confllct of Unes of area, and that said deed did not include any of 
the land clalmed by your orator, or any part of said 500,000-acre grant. 

"That afterwards sald Stoddard and Hall by vlrtue of thelr clalm under 
said deed from Williinson, commissioner, niade a deed to one M. B. Mulllns 
for a boundary of land lying partly within said 500,000-acre grant, and, sald 
Mulllns afterwards dying, hls father and heirs at law made a deed to défend- 
ant Busliirk, trustée, purporting to convey the sald land to him, whereupon 
sald Busklrk, trustée, flled a pétition In said cause, excepted to the said re- 
port of the chancery commissioner, and laid claim to a large quantity of your 
orator's land and denied the rlght of your orator to redeem the same, and the 
right of the state or the court to permit your orator to redeem the same, upon 
the ground that said land had been sold to said Stoddard and Hall by sald 
state through Hinchman, In sald suit of State v. Irwln et al., and conveyed by 
said deed from Wilkinson, spécial commissioner." 

It is also alleged in paragraph 15 that: 

"* • «On the llth day of January, 1908, the circuit court of Marion 
county, to which said cause of State of West Virginia agalnst Henry C. King 
et al., bas been removed, sustalned said clalm and contention and the excep- 
tions to said commlssioner's report." 
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Thus it appears that the défendant Buskirk, trtistçe, filed a pé- 
tition in the case pi State v. King, supra, in which the right of King 
to redeem the land was denied, and also alleging that he was the 
owner of the land by virtue of the salé made by the state to Stod- 
dard and Hall, and also it appears that in that proceeding the right 
of King to redeem the l^nd now in controversy Was denied. 

Section 6 of chaptef 105 of the Code of West Virginia of 1899, 
provides that the state may sell lands forfeited under the Constitu- 
tion pf that state, and also contains the following provision author- 
izing any party in interest to file a pétition in any suit wherein such 
party may claim an interest in the lands involved herein. That por- 
tion of the section is in the following language : 

"Any persoD clalmlng an interest In sik;1i land or proceeding thereof not so 
made the défendant may file his pétition in such suit, statlng what interest 
he claiiDs thereln, eithèr In open court or before a commissioner in chancery 
whlle the suit is pending before him, or at raies if the cause is pèndlng at 
rules, and shall thereupon become a défendant thereln, and may défend and 
protect his interest, If he has any thereln, to the same extent as if he had 
orlglnally been made party défendant thereln. And if at any time during 
the pèndency of any such suit it shall appear to the court that any part of 
any ti*act of land in question thereln has been sold by the state in a proceed- 
ing for the sale of school lanld, and the taxes regulàrly paid thereon since such 
sale, or is held by any person under section 3 of article 13 of the ConstitutloP 
of this state, the bUl as to such part shall be dlsmissed and the st^it proceeded 
with to a final decree as to the remalnder." 

As already stated, it is alleged in the bill filed herein that the de- 
fendant filed his pétition; and thereby raised an issue upon the ques- 
tion which is involved in this suit, to wit, the right of the plaintiff 
to redeem the land which he now claims. Section 18 of the chap- 
ter of the Code of West Virginia from which we hâve just quoted 
contains the following provision: 

"lii eyery such suit brought Under the provisions of this chaptér, the court 
ehall hàye full jurlsdlction, poWer and authority to hear, try and détermine 
au questions of title, possessioh and boundary which may arise thereln, as 
well as any ând ail conflicting clàlms whatever to the real estate in question 
arislng thereln." 

By vif tue 6f this section of the Code of that state, the circuit 
court of Marion courity,.had jurisdiction to hear and détermine the 
questions raised by the pleadings in that case; and it appears 
that the défendant in this action, Buskirk, trustée, filed his pé- 
tition in that casé, except to the report of the cha^ncery commis- 
sioner, apd denipd the right of the state to permit the plaintiff to 
redeem the land upon the; ground that the same had been sold to 
Stoddard and Hall by the statè through Hinchman in the suit of 
Irwin v. Statè et al. by a dëed from Wilkinson, spedal commis- 
sioner. And it further appears that on the llth day of Januar}', 
1908, the court in that case sustained the- claim and the exceptions 
to the said commissioner's report; 

Thus it will be seen that the; contention of Buskirk, trustée, that the 
plaintjff did not Jiave the right tp redeem the land in controyersy, 
was sustained by a court of compétent jurisdiction. Thus it. ap- 
pears tp us that the very questions sought to be litigated in this suit 
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were passed upon and finally decided in favor of the défendant. The 
Suprême Court of West Virginia in the case of State v. King, supra, 
among other things, said : 

"Now that King asks to redeem the 20,000 acres as a part of the 500,000- 
acre grant, we must inquire as to whetber or not the state has sold those 
20,000 acres. If it has, as alleged, and there is not a new forfeiture of the 
title so sold, that Is a complète déniai of the extension of the privilège of ré- 
demption to him, and we need to consider no other question arising in the 
case. As we hâve stated, clear and certain is it that the 20,000 acres for- 
felted to the state in the name of Mrs. Pomeroy and In the names of some 
of her predecessors in title were sold to Stoddard and Hall by a proceeding 
instituted and carried on in the name of the state through Hinchman, commis- 
sioner of school lands. There can be no question as to this. That proceeding 
was a suit uader chapter 105 of the Code. The court directed Hinchman to 
make sale of this identical land which it ascertained to belong to the state. 
He did sell to Stoddard and Hall; and through them Buskirk now owns the 
land. But it is said that Mrs. Pomeroy had no title. That may be. It 
matters not. The Législature has not made former absolute title in the one 
as to whom it is sold as forfeited requisite to such sale's being the only one 
that can be made. Mrs. Pomeroy had color ahd claim of title which became 
forfeited. At any rate, the state had title by the King forfeiture in 1888. 
And by this King forfeiture it had title to sell if it had none by the Pomeroy 
forfeiture. What matters the dénomination of an erroneous source of ti- 
tle in one's eontract' of sale if he in fact has title f rom some proper source? 
Under whatever name the state sells, it passes title to the land if the 
state has title from any source. But it is said that the Wilkinson deed 
is Irregular, or that it conveys other land. Be that as it may, our law 
does not say that only lands regularly deeded by the stato or on behalf 
of the state are barred from the privilège of rédemption, but it does dis- 
tinctly provide that rédemption shall not apply to lands held 'by purchase 
from the state.' Chapter 105, §§ 17 and 20. So we say it is clear to us that 
the state made sale of the 20,000 acres in question to Stoddard and Hall at a 
time when it had title by the King forfeiture at least, that by that sale the 
state Is estopped, and that it canuot extend to King the privilège of redeem- 
ing thèse 20,000 acres or such part as may lie within the bounds of his grant, 
if there has been no subséquent forfeiture. 

"King insists that since the Wyoming suit was pending when the Hinchman 
suit was instituted, and since he was not a party to the latter, the purchase 
by Stoddard and Hall cannot affect his rights to redeem. But he has no vest- 
ed right to redeem. So we hâve held. Judge Brannon élucidâtes this subjeet 
In the opinion filed by him. Under the law, as stated hereinbefore, he shall 
not be granted the privilège of rédemption after the state has held out the 
land and Invited a purchaser therefor, which purchaser has fully complled 
with the state's ofCer. To permit rédemption under such circumstances would 
tend to unsettle and not to settle such titles. It would tend to discourage ra- 
ther than to encourage tbe payment of taxes and the support of the goveru- 
ment. In view of our statutory law we cannot believe that the state was 
wholly forbidden to institute the Hinchman suit while the Wyoming suit was 
pending and to sell the land thereby, since that suit was based upon the for- 
feited Pomeroy and Irwin title, even though we must say, that the sale therein 
carried to the purchaser the title the state had acquired by the King for- 
feiture. Nor need we détermine whetber it was absolutely necessary to make 
King a formai and direct party to that proceeding. However this may be, it 
clearly appears that King had knowledge of that suit and could havê inter- 
vened by a prayer to redeem In ample time before tbe sale to Stoddard and 
Hall. The time he should hâve spent in preparing and filing a pétition to 
redeem and depositlng with it the money for such rédemption he spent in 
undertaking to enjoin the sale by process from the fédéral court. He dld not 
ask to redeem, as the law permitted him to do. He seems to hâve been bent 
upon obstruction of the state in producing a revenue from forfeited titles, and 
not In the payment of money for rédemption of his forfeited title. 

"But granted that there was irregularlty in the sale to Stoddard and Hall, 
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elther by reason of the Wllkinson deed, the lack of deed If tliere Is none, or 
the absence of Klng as a party from tbe Hlnehman suit the sale to Stoddard 
and Hall was ralidated by section 19, c. 105, of the Code, its very self a légis- 
lative grant. The language of that enactment that législative grant of this 
'and to Stoddard and Hall or their successors is: 'Whatever right, title, In- 
terest, and estate the state 6Î West Virginia had to any lai)ds at the date of 
the sale or conveyance thereof, or instrument purportlng to convey the same 
heretofore made by sâid state through and by the conunissioner of school 
lands of any county, under an oïder or decree of the circuit court In any s«it 
or proceeding undet said chapter one hundred and five of the Code, however 
derived or claimed, shall be deemed and held to bave passed to and vested in 
the grantee thereof, whether the land so sold was proceeded against as for- 
feited, escheated,' or as waste and unappropriated land, notwithstanding any 
irregularity oi" error in such proceeding or informality In sueh sale.' The 
Législature bas full power to dispose of the state's property. In pursnaiice 
of a well nieànt policy, It saw fit by the enactment aforesald to validate the 
sale to Stoddard and Haïr If it was not before valid, and to vest 'whatever 
right, title, interest and estate the state of West Virginia had' to the 20,000 
acres at the date of the sale thereof. If It was only King's forfeited title that 
the state had at the date of this sale, that act vested it In Stoddard and Hall, 
or their successors. We can do nothing but to give effect to this plain légis- 
lative grant. It Is not unlike the old législative grant to Dumas, trustée of 
the Swan lands, whlch Is the very saving of King's title to the Morris grant. 
Not content with the words aforesaid, the Législature is more emphatic in 
thèse words: 'And ail such sales and conveyances are liereby confirmed and 
made good and valid.' Thereby has been conflrmed and validated the Stod- 
dard and Hall title, now owned by Buskirk. The state had the power to give 
them the land, and deny Klng the grâce Of rédemption. It did so, by this 
act, if Stoddard and Hall did not bave good title by their purchase aforesaid. 
"But has the title of Stoddard and Hall or their successors become for- 
feited to or vested In the state since the purchase aforesald? If it has, and 
the state again owns the land, shall King be permitted to redeem, regardless 
of the new title created by that sale to Stoddard and Hall? The taxes on tlie 
Stoddard and Hall title hâve been paid. However it appears from a certifi- 
cate of the Audltor that, for a certain delinquency this title was sold to the 
state, and then not redeemed at the Auditor's office until two days after the 
expiration of one year. Klng insists that, by reason of the failure to pay 
thèse delinquent taxes within the year after the said sale to the state, the 
title became eompletely vested In the state, and that it is still there. Thus, 
he says, the state, having title, should allow him to redeem. It seems that 
it did so vest. The title could not be redeemed by a mère payment on the 
date certified as aforesaid. But we cannot say that the title is still in the 
state. We hold that Buskirk, having acquired King's forfeited tiUe, by pur- 
chase from the state, and législative validation and confirmation of the title 
so purcbased, had right superior to that of Klng to redeem. The state created 
a new title whlch it will honor first In the matter of rédemption. Buskirk, 
therefore, was entltled to redeem in perferenee to King. And, in eflfect, his 
motion to dismIss the land from the suit was snfflcient In this particnlar. 
The rédemption money having long ago been paid, and there being only a 
technical failure to redeem, the state did not resist his motion. It had Its 
taxes and was content. The decree of dismissal of the land opérâtes as a sub- 
stantlal and complète rédemption of Buskirk. King cannot complain, because 
his right was inferlor. The court recognized the proper party." 

This question has also been passed upon by the Suprême Court 
of the United States in the case of King v. State of West Virginia, 
216 U. S. 99, 30 Sup. Ct. 229, 54 L. Ed. 396. Mr. Justice Holmes 
in speaking for the court, in that case, arnong other things, said : 

"The défendants In error move to dismlss, and we are of opinion that the 
motion should be granted. The only serious question in the case, if we assume 
that Klng saved it, is whether the West Virginia Constitution and statute are 
consistent with the fourteenth amendment. But that question was answered 
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in ICing v. Mnlliiis, 171 U. S. 404, 18 Sup. Ct. 925, 43 L. Ed. 214. The con- 
struction of the State Constitution by the state court as not confined in Its 
opération to title vested and remaining in, the state wlien the Constitution 
went iuto elïect (vvhich of course is final) is the only natural construction and 
was to i)e expeeted ; then, as now, it was obvions that the right to redeem un- 
der the statute would not exist in case part of tlie land had been sold to a 
junior purchaser, so that in that case there would not be a 'revestlture com- 
mensurate with the divestiture,' as it is argued that there should be ; and, to 
say the least, it is not surprising that it is held that the right may be lost by 
transfer pending the proeeedings. The whole discussion upou this point is 
little more than an attempt in respectful form to reargue by unreal distinc- 
tions what was decided in the former case. The case is not open, and we 
shall discuss it no more." 

In view of thèse décisions, we are clearly of the opinion that the 
plaintiff, according to his own showing, does not possess the title 
to the land in controversy, and also that he has not the right to 
redeem any portion of the same. 

Without undertaking to discuss the question as to whether the 
plaintiff, on the bare right to redeem this tract would be entitled to 
maintain a bill to remove a cloud f rom the title to the same (which 
is very questionable), it clearly appears that the rights of the plain- 
tiff and défendant hâve been passed upon by a court of compétent 
jurisdiction, and that there has been a final adjudication in favor 
of the défendant and against the plaintiff. Therefore it necessarily 
foUows that the judgment of the lower court should be affirmed. 

Affirmed. 
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CLAREMONT PAPER CO. v. C. W. RANTOUL CO. 

(Circuit Court of Appeals, First Circuit. May 9, 1912.) 

Nos. 955, 956. 

1. Fratjds, Stattjte of (§ 120*) — Law of Fokum. 

The rule applied that a contract is within the statute of frauds dé- 
pends on the law of the forum. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. § 2C8; 
Dec. Dig. § 120.*] 

2. Frauds, Statute of (§ 84*) — Conteacts— Construction— Sales. 

Plaintiff having purchased a quantity of forelgn paper pulp contracted 
orally with défendant that the pulp should be shlpped to defendant's pa- 
per mill, plaintiff to pay défendant on. the basis of 8% cents per hundred- 
weight, and a further sum of §1.50 for each hundred pounds of paper to 
be nianufactured for the plaintiff by the défendant frora such pulp ac- 
cording to plaintiff's directions. Held, that the manufacture of the re- 
sulting paper by défendant and the return thereof to plaintiff was an 
essential part of the contract, and tlierefore it was not within the statute 
of frauds as a contract for the sale of pulp. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §| 154- 
ICl ; Dec. Dig. § 84.*] 

3. Damages (§ 218*) — Beeach of Contract— Allowançe. 

Where défendant violated a contract with plaintiflf to manufacture pa- 
per from pulp to be delivered to it by plaintiff at specifled priées, an in- 
struction that the jury should deduct allowances for pulp which had been 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
196 F.— 20 
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shlpped whlch wag not up to the contraet fluaiity was proper in the ab- 
sence of evMeûcethat the substitution oï other pulp could bave been 
aceomplishe4 Wlthln a réasonable tlme. 

[Ed. Noté.— Foi? otber cases, see Damages, Cent. Dig. §§ 560-562; Dec. 
Dig. § 218.*] . ■ , 

4. Damages (§ 40*)»^Bbeaoh of Contract— Eléments. , • 

Where défendant vlôlated a contract to manufacture for plalntiffl pa- 
per from pulp dellvered to It by plaiHtlflf at speclfled prlcés, défendant re- 
fuslng to recelve the pulp or manufacture the paper, the court properly 
chargea that the Jury might deduct from the estimate of plalntifPs loss 
a sum reprèsenting the proportlonate eost of doing the business, or on 
aecount of probable loss of accounts, Insurance aecounts, and selllng ex- 
pense. 

[Ed. Note. — ror other cases, see Damages, Cent. Dig. §§ 72-S8; Dec. Dig. 
S 40.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

A<;tJon by the C. W. Rantoul Company against the Claremont Pa- 
per CoEnpany. Judgment for plaintiff, and both parties bring error. 
Afifirmed. 

John E. Allen, of Keene, N. H.,: ând Samuel J. Rosensohn, of 
New York City (Charles O. Brewster, on the brief), for C. W. Ran- 
toul Co. 

Clarke C. Fitts, of Brattleboro, Vt. (Haie K. Darling, on the brief), 
for Claremont Paper Co. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. Thèse were cross-writs of error aris- 
ing out of a suit in the Circuit Court by; the Rantoul Company against 
the Claremont Company. It will avoid obscurity to describe the 
parties in that way throughoUt. The suit was tried on an issue to 
the jury, and the judgment was for the Rantoul Company in the 
amount of $2,174.72. There are several counts in' the déclaration, 
but, so far as thèse writs pi error are cpncerned, an extract from 
one is sufficient for both. The action was on a contract described 
as f ollows : 

"In a pleaof assumpsit- for that thçi défendant on December 10, 1908, in 
the State, county, and cityof New ïorki in considération of the plalntiffl's 
promise and agreement that It'Would fumish the défendant thereafter and In 
1909 at least.two thousand tons long weight of pulp calledand known as 
325 A unbleached sulphate, the same to belmported from one H. Hartig of 
Hamburg In thé German Empire, to be unloâded and docked at Boston, in the 
District of Massachusetts, in pursuance of a certain contract between the 
plaintiff and said Hartig dated December 10, 1908, and thence to be shipped 
by rail to Claremont afore^aldi and in further considération that the plain- 
tiff promised aod agreed t<?;Pay the défendant on a basls of eight and seven- 
elghths cents for each one hundred pounds of pulp so dellvered, and a further 
sum of one and one-half dollars for each one hundred pounds of an all-sul- 
phate Kraft paper to be! niâiiiiîactûred by ^Id défendant at its mill owned 
and operated W/lt' atCiaremdiit aforésai'd, from sald pulp for the plalntifC, 
the def endajlt ' prbÏBised ând agreed to aild wlth the plaintiff that it would 
exclusivèly mtikeand manufacture for the plaintiff an all-sulphate Kraft 

•For other cases see same topié & § numbee In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



C. W. RANTOUL CO. V. CLAKEMONT PAPER CO. 307 

paper aceording to instructions therefor previously given by the plaintitf to 
the défendant, from the pulp to be furnished by the plalntiff to the défend- 
ant as above set forth, and for the price above set forth." 

The contract was oral, and whether or not the contract was made 
as alleged, and was as alleged, afforded, under the circumstances, 
issues for the jury. Thèse issues were submitted to the jury with 
a full charge, which we find to hâve been correct so far as îts gên- 
erai terms are concerned; so that, if it needed qualifications or 
particular observations on any spécial points, that was for the par- 
ties to develop properly at the trial, and to explain to us. The 
Claremont Company refused to accept the pulp or otherwise perform 
the contract. 

One of the main points advanced by the Claremont Company is 
that, as there was no delivery and acceptance, and no payment, the 
contract was within the statute of frauds. On this proposition the 
Claremont Company divides up this transaction into two. One is 
a sale in the ordinary way from the Rantoul Company to the Clare- 
mont Company, and the other is a resale between the parties. That 
point of view is essential both on the question of damages and on 
the question of the statute of frauds. From that point the statute 
of frauds might apply, but from the point of view of the Rantoul 
Company, which was adopted by the jury and the court, the agreed 
transaction was not two acts of sale, but a complicated single transac- 
tion of an entirely différent character. 

The charge of the court submitted this main proposition to the jury 
on the issues raised by the decla,ration ; and consequently it directed 
the jury, if it found for the plaintiff, to assess damages generally as 
foUows : 

"The plaintifC is entitled as damage» to a sum equal to the value of the 
contract to the plaintiff; in other words, what it would hâve made from it if 
the défendant performed it." 

It follows, therefore, the verdict of the jury being in favor of the 
plaintiff, that the whole transaction was Consolidated into one con- 
tract of the nature set out in the déclaration. To explain this a little 
further we set out the entire contract by virtue of which the Rantoul 
Company in the first place obtained title to the pulp, which initiated 
what was.done between the parties to this litigation, as follows: 

"We confirm having bought from Mr. Hugo Hartig, of Hamburg, through 
Messrs. Félix Salomon & Co., New York, Agents, 

"Quantlty and Description of Goods: Two thousand (2000) tons of 2240 
Ibs., air-dry weight, — No. 325 A — Unbleaehed Sulphate. Quality, as'per sample 
submitted and attached. 

"Price and Terms of Payment: Two dollars one and one quarter cents 
($2.01^) p.er hundred (100) Ibs. ex dock Boston. Net cash in thirty (30) days. 

"Shipmént; From Europe, in about equàl lots every alternate week, be- 
ginning this înotith, to extend until November, 1909, Inclusive. A. D. Little's 
test to be final. ■ 

"Accepted: Hugo Hartig. 

; 1 "Félix Salomon & Co., Agents. 

"C. W. Rantoul Co. 

"C. W. Rantoul, Jr., Treas. 

"Date December 10, 1908." 



hTHeoral contract between the Rantoul Company ,anJd;the Claremont 
Company was that, coincident with^this, the parties- to this litigation, 
following out a line of transactions which had before occurred be- 
tween them; made a Verbal arrangement by which this pulp was to 
bë dèlivered tô the Claremont Coitifiany on certain specified terms, and 
mainufactured intb paper, and returned to the Rantoul Company on 
othef terms sti^Julatéd between them. This must be accepted as de- 
termined by the verdict of the jury and the judgment thereon. It 
is important to observe that what was to be returhed was the peculiar 
form of paper to be mahufactured by the Claremont Company at its 
mill, owned and operated by it. 

[1,2] It may be questioned whether the title to the pulp passed to 
the Glàfémont Company, so as tci'relieve the Rantoul Company from 
the résulta of any lôss or destruction thereof; but this is riot impor- 
ta.nt, because, aside frotri it, it is '^lain that the manufacture of the re- 
sulting paper by the Cla(remont Côhifiany and the return thereof to the 
Rantoul Company was a substantial, and indeed an essential, part of 
the arrangement, in view of ail the circumstances of the case, includ- 
ing, with the rest, the somewhat peculiar and unusual nature of the 
paper to be manufactured. On the statute of fraùds a number of 
décisions by the courts of New Hàmpshire havë 'been cited to us; 
and theré is no doubt that, at least with référence to sales of goods, 
any question arising urider the statute of f rauds, as well as questions 
arising under gênerai statutes of limitations, is to be settled by the 
law of the forum.' Chitty on Contracts (llth Am. Ed.) 132, 133. 
It muât, however, be conceded, inaccordance with the settled con- 
traction given to the statute of f rauds so far as relates to sales of 
goods, that a contract of the peculiar character we hâve hère is not 
within it. We may refer again for this to thé same édition of Chitty 
on Contracts, pages 541 and séquence, Observing that, so far as the 
law in the United States is concerned, this édition 6f Chitty on Con- 
tracts is still the most satisfactory treatise in regard to that statute. 
We need make no further observation on that tôpic' 

If this had been merely an ordinary sale or resale of articles of 
Personal property, well recognized on the market, the rulings on the 
part of the court on the question of damages which are criticised 
by both parties might well hâve been other than they were, or in ad- 
dition thereto; but, under the circumstances, we think that the gên- 
erai proposition given by the court, to the efifect that the only ques- 
tion is how much would hâve been mâde on this particular contract 
if the Claremont Company had perforraed, correctly submits the case, 
so far as the main issue is concerned. 

On the part- of the Rantoul Company there seems to be a gênerai 
complaint, accompanied with a schedule of items resulting in a claim 
of damages much larger than what was awarded; but, beyond the 
particulars which we will point out, we are not referred to any 
spécifie portions of the record which suggest that the court made any 
errer in its instructions on this issue, or which would enable us to 
revise the findings of the jury so far as it was dealing with mère 
questions of fact. Therefore we are relieved from pursuing this 
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branch of the case further, beyond the foUo.wing subordinate prop- 
ositions. 

[3] It seems that some of the pulp was on the océan when the 
Claremont Company refused to carry out the contract. The Rantoul 
Company has made no références to the record, as required by pur rules, 
so that we may not correctly apprehend its claims in this respect. 
The court instructed the jury that, on the question of damages, it 
shùuld deduct allowances for the pulp which had been shipped which 
was not up to contract. The Rantoul Company excepted to this in- 
struction, but submitted no spécial point to the court in référence 
thereto ; and as a gênerai proposition it was correct. It is claimed to 
us that, if the performance of the contract had not been obstructed, the 
Rantoul Company could hâve caused other pulp wood to hâve been 
shipped of proper quality, and thus hâve met any claim for a réduc- 
tion on this account. There is no évidence in the record to support 
this proposition, or even to show that the substitution of other pulp 
could hâve been accomplished within a reasonable time. 

[4] Also, the Rantoul Company objected to any déduction from 
the estimate of loss on the contract on account of the cost of doing 
the business, or on account of probable loss of accounts, insurance of 
accounts, and selling expenses. The Rantoul Company submitted no 
particular requests on this topic, but merely exceptçd generally to the 
instructions given in référence thereto. îhose instructions were as 
follows : 

"You should deduct from the plaintiff's claim, if yoii get to damages, such 
8um as you flnd it would liave cost to hâve done the business, including prob- 
able loss of accounts and -customers' bills, Interest account, and selling ex- 
penses." 

As it must be assumed that ail thèse matters were inhérent in trans- 
acting the business, and yet could not be speciiîcally estimated or 
proved, it was within the province of the jury to make a reasonable 
déduction in référence thereto. It follows that this instruction was 
generally correct, and a gênerai exception to it cannot lie. If erro- 
neous in any particular, the particular should hâve been pointed out, 
and the facts appertaining thereto made to appear in the record. 

The Claremont Company also made some questions in référence to 
the assessment of damages; but it is not at ail clear what was in- 
tended, or whether, indeed, they were not ail met by the court and 
the jury. Certainly no spécifie considérations hâve been presented 
to us on this or on any other topic, which seem to require any further 
observations from us. 

The judgment of the Circuit Court is affirmed, with interest; and 
on each writ of error the défendant in error recovers its costs of ap- 
peal. 
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In ré FLATLAND et ur. 

JENNINOS V. MANN. 

(Circuit Court of Appeals, Nliith Circuit. May 20, 1912.' 

No. 2,105. 

1. Bankbuptot (§, 440*): — Appeal and Revision— Pétition foe Revision. 

Where thé sùstainlng of a chattél mortgage executed by tlie bankrupt 
presented a question of Iftw only as to the validity of the mortgage, the- 
facts not being in dispute, the order was reviewable by pétition to re- 
visp, under Bankruptçy Act (Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 
! [t/. §. Comp. St. 1901, p. 3432]), givlng the Circuit Courts of Appeal juris- 
aictioii In equlty to superintend or revise any matter of lavi^ In the sev- 
eral Inferior courts of hànkruptcy within their jurisdiction. 

[Ed; Note.— For othet cases, see Bankruptçy, Cent. Dlg. § 915 ; Dec. 
Dig. § 440.* .; 

Appeal and review in bankruptçy' cases, see note to In re Eggert, 43 C- 
C. A. 9.] 

2. Bankeuptoï (§ 188*)— Chattel Mobigage— Validitï— Cebditoes. 

Thotigh a trustée in bankruptçy has ail the rights, remédies, and pow- 

ers of a creditor holding a lien by légal or équitable proceedirigs; he was 

■ not entitled to set aslde a chattel mortgage executed by the bankrupt 

, , coveringi^xtures and stock to be subsequently placed in the storeroom 

. af ter,. being purchased^ith the money borrowed from the mortgagee, 

whérè it did not apïtéar t}iat any creditor of the bankrupt other than the 

mortgagéë heM any lien' oh the property. 

[Ed. Note.— For other cases, see Bankruptçy, Cent. Dig, |§ 270, 286- 
289,, 291-n295 ; Dec. Dlg. § 188.*] .;, 

3. Banketoptct (i 152*) — PiMNO or PETiTioijf— Oaveat— Lien. 

• : WHile the flllng of a pétition In bankruptçy Is a caveat to ail the vrorld 
and In efCect an attachment and Injunction, the lien dates from the com- 
mencement of the bankruptçy proceedings, except In cases where the dis- 
position bf property by thé bankrupt is declared by law' to be fraudulent 
■ 'and vcdd. . 'H !■,;■..■ 

[Ed. Note.— For other .«ases, see Bankruptçy, Cent. Dlg; 8v 194 ; Dec 

. Dig.,8::152,*] ■ ; ;, ,.,. , ... ;,: 

Pétition f 61" .Revisiori of Proceedirigs of the District Court of the 
United States if Or the Norihérn Division of the Westeinn District of 
Washington^ . in Bankruptçy. | 

In thé iiiàtyr of bankruptçy proceedings against Mâtt I^làtland and 
Clara A. I^liatland, his wiîe. Pétition by I. H. Jenriings, trustée of 
the banki-dpts,' for revlsioft, in matter of law, of an order sustaining 
a chattel rnortgage in f avbr of Winfield S. Mann. Pétition dismissed. 

Leopold M. Stern, qf Seattle, Wash., for petitioner. , 
A. W. Buddresjs, of Seattle, Wash., for respondent. . ; , : 

Before. GILBERT and' ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. The record in the case shows that the re- 
spondent, Mann, was a créditer of the bankrupt, and presented a 
claim to the trustée based upon a promissory note of the bankrupt, 
coupled with the statement that the note was secured by two mort- 

*For other cases see same toplc & § humbbb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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gages, one upon real and the other upon personal property of the 
estate, entitling his claim to priority over the other creditors. The 
référée certified to the District Court the question which arose in the 
proceedings before him in respect to the validity of the chattel mort- 
gage, stating the f acts, which were accepted by the court, as foUows : 

"Sald chattel niortgage purported to cover ail flxtures of every nature and 
kind, Including baking outflt, showcases, shelving, scales, and ail other flx- 
tures of every nature and kind ; also ail the stock of goods of every nature 
and kind in or hereafter placed in that certain storeroom in the Hermosa 
Building, at No. 404 Gedar street, in Seattle, ICing county, Wash. 

"It was disclosed upon the undisputed proofs submitted at the hearing 
that at the time said niortgage was made, executed, and dellvered there was 
no stock of goods whatever in the building described In the mortgage; that 
the only flxtures therein at that time were the shelving, and possibly one 
showcase; that at the time of the delivery of the mortgage It was intended 
by the mortgagors to at once proceed with the installation of the flxtures 
In that building, and to place therein a stock of goods for sale in the usual 
course ; that it was the intention of said mortgagors to use the money bor- 
rowed of the mortgagee, to secure which the said purported mortgage was 
executed and dellvered, in the purchase of said flxtures and of said stocli of 
goods, and that the money so borrowed was, in fact, so used." 

The District Court sustained the priority claimed, and gave judg- 
ment accordingly. 

The trustée seeks to review that action by means of the présent 

pétition, opening his brief with the statement: 

"This pétition for review présents a question of law alone. The facts are 
not in dispute." 

[1] The respondent moves to dismiss the pétition on the ground 
that the petitioner's remedy was by appeal. The motion is denied. 
The question presented, being one of law only, depending upon a 
statement of facts, not contested, is properly reviewable by pétition 
by virtue of section 24b of the Bankruptcy Act (30 Stats. 553), which 
is as follows : 

"The several Circuit Courts of Appeal shall hâve jurisdictiou in eqnity, 
either interloeutory or final, to superinteud or revise any matter of lav? or 
proceedings in the several inferior courts of bankruptcy wlthin their juris- 
dictiou. Such Power shall be exercised on due notice and pétition by any 
party aggrieved." 

See In re Lee, 182 Fed. 579, 105 C. C. A. 117, and cases there cited. 
Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008, is not to the contrary. 

[2] Upon the merits it is plain that resort cannot be had either 
by court or counsel to anything outside the record. From that it 
must be taken that the language of the chattel mortgage covered ail 
of the flxtures in the storeroom mentioned and ail of the goods then 
in or thereaf ter to be placed therein ; but that as a matter of fact at 
the time of the exécution of the mortgage the only flxtures in the 
room were the shelving and "possibly one showcase," and no goods 
there at ail, but that it was the intention of the mortgagors to at once 
proceed with the installation of the flxtures, and to place in the store- 
room a stock of goods for sale in the usual course by means of the 
money borrowed on the mortgage, which money so borrowed and se- 
cured was in fact so used. In other words, the bankrupt borrowed 
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, on Jiis note seçured by the mortgage in question the nioney with wliich 
t(?' equip a storeroom and install therein a" stock of goods for sale, 
and did so use the money; and the question is, Is the mortgage valid 
as against the other creditors of the bankrupt? 

The counsel for the petitioner concèdes that, as between the par- 
ties, the mortgage created an équitable lien upon the property in ques- 
tion. In his brief he says : 

"Unquestlonably, as between the original parties, an équitable lien was 
created by the chattel mortgage, and the mortgagor could net inake any of 
the défenses interposed by the trustée. The trustée, however, does not stand 
In the ghoes of the bankrupt, but has ail the rights of a credltor possessing a 
lèvy upon the property in controver^'. If the lien of the chattel mortgage 
would not for any reason be valid as against the claim of a levying créditer, 
had tbere been no bankruptcy, it would not be a valid lien against the trustée. 
This is the effeet of the Amendment of 1910 (Aet .Tune 25, 1910, c. 412, § 8, 
se Stat. 840 [U. S. Comp. St. Supp. 1911, p. 1500]) to section 47 (a) of the 
Bankruptcy Act deflning the trustee's title and rights as foUows: '*(2) Oollect 
and rëdùcé to money the property of the estâtes for which they are trustées, 
under the direction of the' court, ànd close up the estate as expeditiously as 
is compatible with the best interests of the parties in Interest; and such 
trustées, as to ail property in the cu'stody or coming into the custody of the 
bankruptcy court, shall be deemed vested with ail the rights, remédies, and 
powers of a créditer holding a lien by légal or équitable proceedings thereon.' " 

A conclusive answer to the suggestion hère made is that there is 
nothing in the record showing that any of the creditors of the bank- 
rupt other than the respondent held any lien of any character. 

[3] While the filing of a pétition in bankruptcy is a caveat to ail 
the world and in effeet an attachment and an injunction (Mueller v. 
Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L- Ed. 405 ; Acme Har- 
vester Co. v. Beekman Lumber Co., 222 U. S. 300, 32 Sup. Ct. 96, 
56 L,. Ed. - — ), it remains true that by no attachment can any greater 
right be acquired in the attached property than the party against 
whom it runs had at the time of the attachment. In Yeatman v. Sav- 
ings Institution, 95 U. S. 764-766 (24 L. Ed. 589), the Suprême Court 
said : 

"ïhe estaWlshed rule Is that except In cases of attaehments against the 
property of 'the bankrupt wlthin a prescribed time precediug the commence- 
ment of proceedings in bankruptcy, and except in cases where the disposi- 
tion of property by the bankrupt Is deçlared by law to be fraudulent and 
void, the assignée takes the title subject to ail equitles, liens, or ineum- 
brançes whicb existed against the property in the hands of the bankrupt. 
* * * He takes the property in the same 'plight and condition' that the 
bankrupt held it." 

In Thompson v. Fairbanks, 196 U. S. 516, 526, 25 Sup. Ct. 306, 310 
(49 L. Ed. 577) the same court said: 

"Under the présent bankruptcy act, the trustée takes the property of the 
bankrupt, In cases unaffected by fraud, in the same plight and condition that 
the bankrupt himself held It, and subjecf to ail tlie equitles Impressed upon 
it in the hands of the bankrupt, except in cases where there has been a ceu- 
veyanee or incumbrance of the property which is void as against, the trustée 
by some positive provision of the act." 

In Hurley v. Atchison, Topeka & Santa Fé Ry. Co„ 213 U. S. 126, 
29 Sup. Ct. 466, 53 L. Éd. 729, the Suprême Court quoted with ap- 
proval this from the opinion of the Circuit Court of Appeals of the 
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First Circuit in the case of In re Chase, 124 Fed. 753, 755, 59 C. 

C. A. 629-631 : 

"It is settled that a trustée in bankruptcy bas no eqtiities greater tliau 
those of the bankrupt, and that he will be ordered to do full justice, even in 
souie cases where the cii'cumstances would give rise to no légal rlght, and, 
perhaps, uot even to a right which could be euforeed in a court of equity as 
against an ordiuary litigant. Williams' Law of Bankruptcy (7th Ed.) 101. 
Indeed, bankruptcy proceeds on équitable principles so broad that it will 
order a repayment when sueh principles require it, notwithstanding the 
court or the trustée inay bave reeeived the fund without such compulsiou or 
protest as is ordinarily required for recovery lu the courts either of coniniou 
law or chancery." 

The case of Hurley v. Atchison, Topeka & Santa Fé Ry. Co. in- 
volved an advance payment made by a railroad company for coal to 
be mined in the future to enable the coal company to pay for the 
labor of mining it, and the court held the advances to be a pledge of 
the coal, and that the trustée in bankruptcy took the mine subject to 
the obligation to deliver the coal as mined to the extent of the ad- 
vances ; the court concluding its opinion in thèse words : 

"That the coal for which this mouey was advanced was not yet mined, but 
remained in the ground to be mined and delivered from day to day as re- 
quired, does not change the transaction into one of an ordinary iudependeut 
loan on the crédit of the coal company or upon express mortgage security. It 
implies a purpose that the coal as mined should be delivered, and is from an 
équitable standpoiut to be considered as a pledge of the unmined coal to the ex- 
tent of the advancement. The équitable rights of the parties were not chans- 
ed by the commencement of bankruptcy proceedings. Ail obligations of a lé- 
gal and équitable nature remained undisturbed thercby. If there had been 
no bankruptcy proceedings, the coal as mined was, according to the under- 
standing of the parties, to be delivered as already paid for by the advance- 
ment." 

Ail of this is in accord with the rule laid down by Judge Story in 
the case of Mitchell v. Winslow et al., 17 Fed. Cas. p. 527, No. 9,673, 
where, at page 533, he says : 

"It seems to me a elear resuit of ail the authoritles that wberever the 
parties, by thelr contract, Intended to create a positive lien or charge, either 
upon real or Personal property, whether tben owued by the assigner or con- 
tracter, or not. or if personal property, whether it is theu in esse or not, it 
attaches in equlty as a lien or charge upon the partlcular property, as soon 
as the assigner or contracter acquires a title thereto, against the latter, and 
ail persons asserting a claim thereto, under hlni, either voluntarily, or with 
notice, or in bankruptcy." 

See, also. Jones on Chattel Mortgages, §§ 170, 171, 173; 6 Cyc. 
pp. 1041, 1043, 1052; 5 Am. & Eng. Ency. of Law (2d Ed.) pp. 979, 
982, and authorities there cited. 

The pétition is dismissed, with costs against the petitioner. 
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QUINTON et al. v. EQUITABLE INV. CO. et al. 
(Circuit Court of Appeals, Nlntli Circuit. May 6, 1912.) 
No. 2,093. . 

1. Irjunction (§ 26*)— SuBjECTs or Éelisf— Actions at Law — Want of Ju- 

BISDICnON. 

■it is a gênerai rule tliat, \i('here a court is proceeding in an action at 
làw witliout jurisdiction, no injunction will be granted to restrain ttie 
plalritiff therein, since tlie prbeeeding is void at law and the law affords 
an adéquate remedy, and such rule applies to a case where the cbniplain- 
ants in equity are strangers to tlie action at law. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61 ; 
Dec. DIg. i 26.* 

Restraining proceedings ip fédéral courts, see note to Olapp v. Otoe 
County, Neb., 45 C. C. A. 591.] 

2. Injunction (§ 26*) — Suit to Kestbain Actio:j at Law Against Irmoation 

DlSTEIOT— -RlOHT of TAXPAYKBS TO MAINTAIN. 

Taxpayers residing witliin an irrigation district organized under St. 
Cal. 1887, p. 3."^, kjiown as the Wright Act, eaiinot maintain a suit in equi- 
ty to enjoin the proseoution of an action at law brought against the dis- 
trlc-t oh its bonds on the ground that the bonds are void, that the persons 
served are not officers of the district, and that it bas no oflBcers to repre- 
sent it, ànd especially wljcre it is not shown that any application bas been 
made to the board of supervisors of the county to appoint dlrectors for 
the district as authorizéd by section 10 of the act in case of vacancies. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 24-49, 54-61 ; 
Dec. Dig. § 26.*] 

3. Watebs and Water Courses (§ 225*) — Ikbigation District— Legality or 

Oroanization— Collatéral Attack. 

Under the décisions of the Suprême Court of California which are 
binding on a fedei'al court, the question of the legality of the organization 
of an irrigation district may, not be raised œllaterally if the district is 
actiug uiider color of law and the state acquiesces therein. 

|Kd. Note. — For other cases, see Waters and AYater Courses, Cent. Dlg. 
§ 317 ; Dec. Dig. § 225.*] 

Appeal from the Circuit Court of the United States for the South- 
ern, Division of the Southern District of California. 

Suit' in equity by Amelia S. Quinton, George H. Quinton, John G. 
SwansOh, A. McClure, C. Carter, H. A. Smith, Joseph Jourdan, T. H. 
Sharpkss, J. G. Tigner, J. .H. Woodward, Cari Anderson, W. A. Mor- 
risoîi, A. F. Hardy, S. R. Waller, A. W. Hook, W. R. Morrison, A. 
F. Thompson^ George C. Woodward, W. D. Woodward. C. W. Wood- 
ward, lyï.. A, Wolcott, I. A..H,olman, and Isaac Hall against the Equita- 
ble Invéstment Company, R. H. Thompson, and Conrad Escher and 
Louis Rahn, copartjjers doing business as Escher & Rahn. : Decree for 
défendants, and conlplainants appeal. AfBrmed. 

'J"he appellees herein had brought actions in the court below to recover 
judgments on certain bonds purporting to hâve been issued by the Perris ir- 
rigation district of San Bernardino county, state of California ; the bonds 
heing of a séries of bonds amounting in the aggregate to $442,000, issued by 
the board of dlrectors of said irrigation district pursuant to a vote of the 
electors of the district at an élection held on November 1, 1890, and contain- 
ing the récital that they were Issued by authority of and pursuant to, and af- 
ter full coniplianee with, ail the requirements of the act of the Législature 

*For other cases see same toplc & § numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of the State of Callfornia, entltled "An act to provide for the organizatlon and 
government of irrigation districts and to provide for the acquisition of water 
and ottier property and for the distribution of water thereby for irrigation 
purposes," approved March 7, 1887, and generally known as the Wright Act. 
The appellants hereln obtained leave to intervene in said actions at law, and 
in their complaint in intervention alleged that there was net then, nor ever 
was, any Perris irrigation district organized under the Wright Act ; that the 
persons served with summons in said actions at law were net the offlcers of 
said alleged district ; that there were proceedlngs had pretendlng to organize 
said district and elect offlcers therefor, but that the board of supervlsors of 
the county of San Bernardine, before whom said proceedlngs were had, acted 
without jurlsdlctlon, and the proceedlngs for the organizatlon of the district 
were absolutely void, and said district never legally exeeuted or Issued the 
bonds ; that certain persons assumed and claimed the rlght to act as the of- 
flcers of said alleged district, but they acted without légal povrer or authori- 
ty, and without any légal élection or appolntment to such offices; that they 
hâve long since abandoned said offices and moved out of the district; that 
some of the persons so served with summons in said actions are now out of 
the State of Callfornia and hâve no interest in said alleged district and no 
power or authorlty to represent the same or the property owners therein. 
And the interveners alleged that if they were not permitted to intervene 
and protect their rlghts. judgment would be taken agalnst the sa^d alleged 
district, and the property of the interveners would be theréby Ihcumbered 
and liable to taxation to nieet and pay the same. 

The défendants to the bill, who were the plaintlfifs In the law action, demur- 
red to the complaint In intervention, the demurrer was sustalned, and the 
complaint was struck from the flles. Thereupon the appellants flled the bill in 
equity, whieh is under revlew on the présent appeal, to enjoln the prosecutlon 
of the actions at law on the ground that the court was without iurisdlction of 
the subjeet-matter thereof, or of the alleged Perris irrigation district, and al- 
leging therein the facts that had been set up In their complaint in interven- 
tion, and further averred that the district dlsposed of said bonds contrary 
to law, that the landowners never received any beneflt therefrom, that the 
plaintiffs in said actions who are made the défendants to the bill knew that 
they were void at the tlme of their purchase, and the complainants ask by 
way of dlscovery that the défendants be required to answer when and from 
whom the bonds were acquired with the price paid for each thereof, and the 
numbers of each of the bonds claimed by each of the défendants. The de- 
fendants, the appellees herein, thereupon demurred to the bill for want of 
equity, for multifariousness, for the reason that the complainants had a fuU, 
adéquate, and complète remedy at law, and that the court had no jurisdlction. 
The demurrer was sustamed, and, the complainants declining to amend, a de- 
cree was entered dlsmissing the bill. From that decree the présent appeal is 
taken. 

John D. Works, Bradner W. Lee, and Lewis R. Works, ail of Los 
Angeles, Cal., and Frank W. Staiïord, for appellants. 

Oscar C. Mueller, William M. Hiatt, and Frederick S. Lyon, ail of 
Los Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellants assert that there is equity in their bill to enjoin the prose- 
cution of the actions at law, and that the case stands upon the doc- 
trine that taxpayers hâve the right to invoke the intervention of a court 
of equity to prevent the illégal disposition of moneys of a county or a 
municipal corporation, as sustained in Crampton v. Zabriskie, 101 U. 
S. 601, 25 L. Ed. 1070, where it was held that, in the absence of lég- 
islation restricting the right to interfère in such cases, there was no 
substantial reason why a bill by or on behalf of individual taxpayers 
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fshouîd riot be entertained to prevent thei misuse of corporate powers. 
fo thè présent case, however, the bill îs not direcfcâ agaînst officers 
bf the irrigation district^ nor is it the object thereof to restrain or 

. control any action of such officers looking to an illégal disposition of 
rnoneys of the district, or to the création of debt which the taxpayers 
'6î the district rhay be, called upon to pay. In fact, neither the dis- 

, trictjîtçelf nor any officer thereof is màde a party to the bill. The 
suit is directed against : persons who are the plaintiffs, in actions 
•brought to recover judgments on certain bonds issued in the name 

pi ,the district, and the right of the appellants to prosecute their suit 
is ..prédicated on the allégations that the persons who were served with 
process in those actions are not the officers of the district, and hâve 
no ppwer or authority to represent it, and will make no défense to the 
actions, and that neither at the time of the commencement of the ac- 
tions, nor at any time since, has the district had any directors upon 
whom service coiild be made, and that the court in vi'hich said actions 
were brought was therèfore without jurisdiction thereof. 

[1], It is the gênerai rule that, where a court is proceeding in an 
action at law without jurisdiction, no injunction will be granted to 
restrain the plaintiff therein, since the proceeding is void at law, and 
the law affords an adéquate remedy. Gray v. Jones, 178 111. 169, 52 
N. E. 941 ; Birmingham Ry. & Electric Co. v. Birmingham Traction 
Co., 121 Ala. 475, 25 South. 777 ; Etowah Mfg. Co. v. Dobbins, 68 
Ga. 823 ; St. Louis Iron Mountain Ry. Co. v. Reynolds, 89 Mo. 146, 
1 S. W. 208. The rule has generally been applied in cases where the 
défendants in the law action hâve attempted to resort to equity for 
injunctive relief. It should be held to apply also to cases where, as 
hère, the complainants in equity are Etrangers to the action at law. 
No spécial facts are alleged in the présent case which will create an 
exception to the gênerai rule., 

[2] If it is true that there are no directors of the Perris irrigation 
district and there were none at the time of the commencement of the 
actions, tb,ë appellants had a remedy under section 10 of the Wright 
Act (St. 1887, p. 33), which provides that, in case of vacancies in the 
office of members of the board of directors : 

"The vacancies shall be flUed by appointment by the board of supervisors of 
the coiinty where the office of such board is situated." 

If there were valid défenses to the actions at law, it was the duty 
of the officers of the Perris irrigation district to présent them; and, 
if there were no such officers, it was the duty of the appellants to hâve 
made application to the board of supervisors for the appointment of 
such officers. There is no allégation in the bill that any such applica- 
tion was ever made, or that the board of supervisors ever refused to 
make such appointments. It is well settled that a stockholder in a 
corporation may not bring a bill against the corporation and other 
parties founded on rights which may properly be asserted by the cor- 
poration, without setting forth in his bill the efiforts he has made to 
obtain the action which he desires on the part of the officers of the 
corporation, and alleging their refusai, to act. Corbus v. Gold Mining 
Ço., 187 U. S. 455, 23 Sup. Ct 157, 47 L. Ed, 256; Hawes v. Oak- 
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land, 104 XJ. S. 450, 26 L. Ed. 827. There is stronger ground for 
applying that doctrine. in a case where the suit is brought by tax- 
payers of an irrigation district who are not in privity with the dis- 
trict and do not even make the district a party to the suit. The 
case cornes clearly within the principle of the décision in Taylor v. 
Holmes, 127 U. S. 489, 8 Sup. Ct. 1192, 32 L. Ed. 179, where it was 
held that a stockholder in a corporation which had passed the term of 
its corporate existence and had long since ceased to exercise its cor- 
porate franchises must, in order to maintain an action for équitable 
relief in his own name, show that he has endeavored in vain to secure 
action on the part of the directors if there are any, or to hâve the 
stockholders elect a new board of directors. Said the court: 

"Althougli the allégation of the bill is that many of the directors of the 
Company are dead, still it is shown that one of them survives, niid no as- 
sertion is made that there was any application to this surviving director on 
the part of the défendants for the purpose of institutltig any i)roceedings 
looking to the rectification of this deed or for the recovery of the real estate 
in North Carollna ; nor does it appear that there was any request jnade 
to him to brlng any suit either at law or in chancery for that purpose. No 
effort was made to call together the stockholders to take any action on the 
part of the company, or to elect other directors, or to obtaiu any united ac- 
tion in the assertion of thé claims now set up." 

[3] The question of the legality of the organization of the irriga- 
tion district may not be raised collaterally if the district be acting un- 
der color of law and the state acquiesces therein. People v. Linda 
Vista Irrigation District, 128 Cal. 484, 61 Pac. 86; Miller v. Perris 
Irrigation District (C. C.) 85 Fed. 693. A décision construing the Con- 
stitution and laws of the state is binding upon a fédéral court. 
Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 17 Sup. Ct. 
56, 41 L. Ed. 369. 

The decree is affirmed. 



EMANITEL v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Aprll S, 1012.) 

No. 184. 

1. Ckiminal Law (§ 619*) — Consolidation of Indictmenïs. 

Rev. St. § 1024 (U. S. Comp. St. 1901, p. 720), autliorizes the consolida- 
tion for trial of indictnients for using the mails to defraud under sec- 
tion 5480 (U. S. Comp. St. 1901, p. ?,mS), notwithstandiug the fact that 
such indictnients charge offenses not conniiitted within the sanie six 
months, and which eould not he joined in one indictment under the !at- 
ter section, and in the aggregate charge more than three offenses which 
may be so joined. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1376 ; Dec. 
Dig. § 619.* 

Consolidation of and trial of indictments together, see note to Dolan v. 
United States, 69 C. C. A. 2S7.] 

2. Criminal Law (§ 619*) — Consolidation of Indictments — "Pebson." 

Rev. St. § 1024 (U. S. Comp. St. 1901, p. 720), provides that when there 
are several charges against any person for the same act or transaction, or 
for two or more connected acts or transactions, or for two or more acts 

»Por other cases see same topie & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or^ttttûsàclioibS in the Bame claas of crimes or offenses, \fMèTi may be 
pr6péÉ(y!joined, Instead bf ha^dng several Indietoients, tlia Whole may be 
jolnedj^ one Indlctipent in several counts; and,; if two or more indict- 
menta are found, ti snch case thecpurt may order thém to be Consolidated. 
Held, tliat under section 1, provlding that wprds importing thé singu- 
lar nùibbét may apply to severai persons or tKings, section 1024 was 
not limite^ t» liidictments agatUst a single person, but émbraced Consoli- 
dated rlndlctments against several défendants. 
, , {Ed. Kote. — For other cases, sçe Orlminal Law, Cent. Dig. § ,1376 ; Dec. 
Dlg. § 619.* ' 

For other deianitions, see Words and Phrases, vol. 6, pp. 5322-5335; 
'- vol.;s,p: 7752.] ■-' '. ' 

3. Crimixal Law (§ 619*) — Consoudàtion or Indictments. 

Eev. St. § 5480 (U. S. Comp. St. 1901, p. 3696), prohlbltlng the use of 
the mails in furtherance of a scheme to defraud, provides that the indiet- 
■ ment, Information, or cbmplalnt may sevérally charge offenses to the num- 
ber of three when commltted wlthin the same six calendar months, but 
the court thereupon shall give a slnglfe sentence, and shall apportion the 
punishment, etc. iTeî(i, that where six indictments were found against 
" flve défendants, the flrst five indictments charging a fraudulent use of the 
mails under section 5450; while the slxth charged conspiracy under sec- 
tion 5^40 (page 3676) to commit the offensé set forth in the other indict- 
ments and similar offenses as a part of the same seheme. the fact that 
the indictment for conspiracy charged that défendants did conspire to- 
gether and with divers persons to the jury unknown, such "divers persons 
unknovirn" not being indicted or made parties, did not prevent Consolida- 
tion of the conspiracy indictment with the others. 

[Ed. Note.— For other cases, see Oriminal Law, Cent. Dig. § 1376; Dec. 
Dig. §619.*] ! 

4. JuBY (§ 136*) — PebemWôby Challenges— Sbvebal DEFÉNOANta Joineo. 

Under Eev. St. § 819 (U. S. Comp. St. 1901, p. 629), providing that. In 
ail cases where there are several défendants or several plaintiiTs, the 
parties on eaeh slde shall be deemed a single party for the purpose of 
challenging jurors, where indictments against several défendants were 
Consolidated for trial, the défendants were only entltlêd to three per- 
emptory challenges jolntly. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §| 607-618 ; Dec. Dig. 
S 136.*] 

5. PosT OïFiCE (i 48*) — Us» OF Mails-^Intbnt to DKFBAun— Indictment. 

Indictments for using the post office in furtherance of a scheme to de- 
fraud, in violation of Eev. St. § 5480 (U. S. Comp. St. 1901, p. S696), are 
not to be tested by the rules applicable to Indictments for obtaining mon- 
ey under false prêteuses. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

6. Posr Office (§ 48*) — Fbaudulent Use of Mails— Conspiract— Indict- 

ment. 

Wbere an Indictment for conspiracy to defraud, which was earrled In- 
to ettect by using the post office establishment, charged that It was In- 
tended by the eonsplrators in and for the exécution of their scheme to 
place and cause to be placed letters and circulars in a post office ôf the 
United States, the indictment was not objectionable for f allure to charge 
that It was a part of the conspiracy to place or cause to be placed letters 
and circulars in the United States post office. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 67-80; Dec. 
Dig. I 48.* „ 

Nonmailable matter, see notes to Timmons v. United States, 30 0. C. A. 
79 ; McCarthy v. United States, 110 C. O. A. 548.] 

•For other cases see same toplc & § nu.viber in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexe* 
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7. Ceiminal Law (I 442*) — Evidence— Copies of Lettebs— Prima Fàcie Evi- 

dence. 

Where, in prosecution for using the post office establishment in fur- 
ttierance of a sclieme to defraud, a witness testifled ttiat, after signing 
certain letters addressed to defendant's flrm, he tiirned them over to the 
stenographer to copy, address, stamp, and mail, and that the routine of 
business in hls office required her to attend to such détails, and it fur- 
ther appeared that défendant replied in due course to one of the letters, 
and that the other did not requlre a reply, there was suffi cl ent prima facle 
évidence to authorize the admission of copies of the letters in évidence. 

[Ed. Note. — For other cases, see Criminal law, Cent. Dlg. | 1027 ; Dec. 
Dlg. I 442.*] 

8. Criminal Law (§ 396*) — Evidence— Evidence Admissible bt Reason of 

THE Admission of Otheb Evidence. 

Where défendants cross-examlned H., to whom a report had been made 
concerning the transactions in question and who had been called as a 
witness by the prosecution, and counsel for the government thereupoii 
stated that he wlshed to préserve his rlghts with référence thereto, to 
which the court assented, it was not improper for the court to admit the 
report contalning statements concerning the mine which was the subject 
of the scheme and as to one of the défendants. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 861-862 ; 
Dec. Dig. § 396.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

George W. Emanuel was convictedi of conspiracy to defraud by 
use of the post office establishment, and he brings error. Affirmed. 

This cause cornes hère upon appeal from a judgment of the Circuit Court, 
Southern District of New York, which found plalntlfC in error gullty as 
charged in two indlctments out of a number upon which he was tried. Plain- 
tiff in error was one of three défendants below. One of thèse, Thomas, was 
acqultted and the other, Larabee, was convlcted upon three indlctments. AU 
thèse Indlctments were also agalnst others as to whom the trial was severed, 
because one (Samuels) was never apprehended and another (Prince), though 
apprehended, escaped. 

There were in ail six indlctments, and ail of the flve défendants above were 
Included In eâch indictment. The flrst five indlctments were for f raudulent 
use of the mails under section 5480, D. S. Rev. Stat. (U. S. Comp. St. 1901, 
p. 3696),.while the sixth was for a conspiracy, under section 5440 (U. S. 
Comp. St. 1901, p. 3676), to commit the substantlve offenses set forth in the 
other flve, and simllar offenses as part of the same scheme. 

Hotise,. Grossman & Vorhaus (Robert C. Beatty, of counsel), for 
plaintiff iri error. 

Henry A, Wise, U. S. Atty. (Wolcott H. Pitkin, Asst. U. S. Atty., 
of counsel), for the United States. 

Before LAGOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. [ 1 ] The conspiracy indictment contained a single 
count. One of the other five was disposed of without submission to 
the jury.. The other four contained ten counts of which two were 
noUed. Section 5480 coiitains the words "the indictment, information, 
or complaint may severally charge ofifenses to the number of three 
when committed within the same six calendar months." The con- 
spiracy indictments were Consolidated, and, when consolidatedi, the 
offenses charged were more than three in number, and the time of 

*For other cases see sime toplé & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their commission was longer than six calendar months. The court 
ordered the six indictments consoUdiated under the very broad au- 
thority conferi-ed by section 1024 (U. S. Comp. St. 1901, p. 720). 
It is contended that this was error bëcause of thé provision of sec- 
tion 5480 above quoted. This is no new question,, and the décisions 
in différent districts are not uniforin. But this court in Booth v. U. 
S., 154 Fed. 836, 83 Ç. C. A. 552, expressly decided the précise ques- 
tion, holding that in cases like this i the Court had the power under 
section 1024 to consolidate; and'we are of the opinion that the new 
authorities which défendant hère présents do not call for the overrul- 
ing of that décision. The clause in section 5480 which is relied on 
by défendant is omitted from Criminal Code, § 215 (Act March 4. 
1909, c. 321, 35 Stat. 1130 [U. S. Cottip. St. ;Supp. 1911, p. 1653]), 
so that the question now presentéfl will not ariSe in the future. The 
question is one of practice rather than of substantial right and we are 
satisfied that our former décision should be followed hère. 

[2] Two points not raised in the Booth Case are hère presented. 
The clause in section 1024 reads: "When there'are several charges 
against any person for the same act or transaction," etc. It is con- 
tended that this applies to chafges against a single défendant not 
against several défendants; and, in support 'of ' the argument, it is 
pointed out that this provision first appeared in Act Feb. 26, 1853, c. 
80, 10 Stat. p. 162, reading as follows: "Whenever there are or shall 
be several charges against any person or persons for the same act or 
transaction," etc. When this cla^use was carried into the revision 
which was adopted as the Revised Statutes, the words "or persons" 
was omitted. The very fiirst section of the Revised Statuters, however, 
provides that, in determining the meaning of said statutes, "words 
importing the singular number may extend and be applied to several 
persons or things." There was, therefore, no necessity for retaining 
the omitted words. The section would be extended to cover several 
persons as well as a single one, unless there were some good reason 
why it should not be thus extended. No such reason appéârs or is 
suggested. . 

[3] It is further contended that the conspiracjy indictment could 
not be Consolidated virith the indictments undër section 5480 ber 
cause the latter were founc^ against five named défendants, whereas 
the conspiracy indictment charges thât thèse five défendants did con- 
spire together and with divers othef persons to the jury unknovvn. 
The défendants, however, were the satne in ail six indictments. The 
"divers persons unknown" were not indicted or made parties. 

[4] It is next contended that the court erred in allbwing only three 
challenges on ail the indictments ; if being insisted that défendants 
should hâve hàd three on each original indictment, eighteen -in ail. 
This proposition is really disposed ôî by our ruling on the question of 
consolidation;. = The case rnaihly relied on by défendant is BëttS v: 
U. S., 13i2 Fed! '228, 65 C, C. A. 452, but in that (iase there was ho 
consolidation; Nine indictments wére tried at the same time. In thé 
case at bar, howéver, the several indictments were Consolidated into a 
single cause with one plaintiff and five défendants. Section 819, U. S. 
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Rev. Stat. (U. S. Comp. St. 1901, p. 629), provides that in ail cases where 
there are several défendants or several plaintiffs the parties on each 
side shall be deemed a single party for the purposes of challenging 
under tliis section." Défendants were entitled to three challenges only. 

The next point raised is that "defendant's légal right to peremptorily 
challenge a juror at any time before the jury was sworn was cur- 
tailed." What happened was this : Twelve men were drawn f rom the 
panel and took seats in the box. Défendant then examined them on 
their voir dire. Apparently none of them were found to be disquali- 
fied. Thereupon counsel asked leave "to reserve, their peremptory 
challenge of the jury as it stands until after the gôvernment bas 
examined the jury." This was denied, except so far as the panel may 
be changed by the challenges of the prosecution. and the court "di- 
rected the counsel to exercise any challenges it may bave in this panel 
at the présent time," whereupon défendant used its three peremptory 
challenges. Thereafter the gôvernment examined the panel and ex- 
ércised one peremptory challenge. 

The ordef in which peremptory challenges shall be exercised is a 
matter of practice which varies in différent districts. In the South- 
ern District of New York, as appears from this record, the défendant 
begins; in the Northern District and in the District of Vermont the 
practice is the other way. In Radford v. U. S., 129 Fed. 49, 63 C, 
C. A. 491, in the hope that some uniformity might be established in 
the circuit, we indicated a method of challenging which was apparently 
simple and absolutely impartial. But such indication was, of course, 
not constraining. It is settled by controlling authority that the order 
in which peremptory challenges shall be exercised is a matter within 
the discrétion of the trial iudge. Pointer v. U. S., 151 U. S. 396, 14 
Sup. Ct. 410, 38 L. Ed. 208. 

But the point hère raised is not addressed to the order in which 
thèse challenges shall be exercised. The real question is whether de- 
fendant was required to exercise bis peremptory challenges prema- 
turely. The argument is that neither side should be required to ex- 
ercise thèse challenges until the box is filled with 12 men qualified to 
sit. It could not be known until after the prosecution had finished its 
examination on the voir dire whether ail of the twelve men then in thé 
box were qualified. There seems much force in the argument that 
peremptory challenges should be reserved until the box contains only 
men who, if not challenged peremptorily, will sit to try the cause; 
and it may be noted that in the Pointer Case the Suprême Court was 
careful to state that the jurymen tendered to both sides for peremptory 
challenge were "found to be qualified under the law and not subject 
to challenge for cause." 

It is not necessary to décide the question raised hère, because it is 
but an académie one. The gôvernment 's examination on the voir dire 
did not discover that any one of the twelve men. was not qualified 
under the law, or was subject to challenge for cause. Therefore, had 
the gôvernment been required to examine before défendant was re- 
quired to challenge, the latter wquld haVe found the sattie men in the 
box who were there when he did challenge. 
196 F.— 21 
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[5] The îndictments under section 5480 are criticised appafently 
upon^ the mistaken theory that they are to be tested for sufficiency by 
the rules which are ajpplied to indicttnents for obtaining money un- 
der îalse pretenses. 

|6] The conspiracy indlictment is farther criticised because it "fails 
to allège that it was a part of the conspiracy to place, or cause to be 
placed, letters and circulgrs in a ppst office of the United States." 
Since the indictment charges that it was intended by the conspirators, 
in; and for the exécution of their scheme, "to place, and cause to be 
plaçed, letters and circulars in a post office of the United States," it 
is not; surprising that the oral argument did not diiscuss this assign- 
ment of error. The indictments charged ail that was necessary to 
charge, under this section 5480 (Durland v. U. S., 161 U. S. 306, 16 
Sup. Ct. 508, 40 L. Ed. 709), and informed défendant fuUy what it 
was he had to meet. 

[7]i Ërror was asgjgned to the adtaiission of copies of two letters 
(Éxhibits 515 and 516) by Huston to defendant's firm. Thèse let-* 
tçrs followed two others from Huston to Brown (513 and 514), which 
Brown testified he showed to the défendant, andi which défendant ad- 
mitted he saw. The object of ail this proof was to show that défend- 
ant had been informed of the contents of the letters. As to both 515 
and 516, Huston testified that, after signing, he turned them over to 
his stenographer to copy, addiress, stanip> and mail, and that the routine 
of business in his office required her to attend to thèse détails. It 
further appeared that défendant replied, in due course, to 515. Five 
hundred and sixteen did, not require a reply. We think there was suf- 
ficient prima facie évidence to warrant the admission of the letters. 
Even if there was error in admitting 516, it was harniless, because it 
added nothing material to the statements contained in 513, 514, and 
515, which défendant, either by admission on the witness stand or by 
his letters to Huston, admitted that he had seen. 

[S.lJÈrror is assigned to the admission of a letter or report from 
one Fty tp a man named Campbell containing statements about the 
mine aild about Samuels,,, one of the five défendants. Ordinarily such 
a copïinui;ïication between third parties not shown at the time to de- 
fendlant .would hâve been excluded, But when Huston, to whom < 
Camphell had given the report and who was called as a witness by : 
thé prosecution, was beitig cross-examined the defendant's counsel for 
some reason, which we are at a loss to comprehend, asked him in 
great de<;ail as to the contents of this report, although cautioned by 
counser for the government that "he wishedtoi préserve his rights 
of going into this thing," to which the court assented. Defendant's 
counsel thus opened the door tq the admission of the report itsèlf. 
Possibly there were some things in it which he might nevertheless 
properjy object to, and frqm a remark of the court it may be inferred 
that, : il counsel had indicated what they were, his objections might 
hs^v^ b,e^n sustained. But he contented himself with a gênerai ob- 
jection to the whole report as "incompétent." 

The remajning assignments oJE ertior are technical and unimportant. 
It is unnecessary to discuss them. We are f ully satisfied from an 
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examination of the record that there was a fraudaient schéma to de- 
fraud and that the jury were warranted in finding that as early as 
August, 1908, Emânuel knew of the fraudaient scheme, and continaed 
to aid in carrying it eut. The scheme was such a gross and open f raud 
that it is impossible that this man could hâve carried on the business 
without knowing the nature of it and the différent circumstances 
pointed out in the brief for the government taken together are quite 
sufficient to put him on his guard. Indeed, we think the letters and 
circulars sent out over Emanuel's name bore the évidence of fraud 
upon their face. The défendant apparently does not contend that the 
évidence is insufficient to warrant the conviction, and in our opinion 
he is quite right in not so claiming. 
The judgment is affirmed. 



KING COUNTY, WASH., et al. v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 13, 3912.) 

No. 2,065. 

1. Taxation (§ 608*)— Remédies Against Wbongfui, Enfoecement— Injukc- 

TION. 

A court of equity has jurisdiction of a suit to enjoin the collection of 
a tax, where it is alleged that the tax is Illégal, and throws a cloud up- 
on the title of real property, aud Its enforcement will produce irréparable 
injury because a portion of it when collected will be paid over to the 
State, and no action ean be nialntalned for its recovery. 

[Ed. Note.— For other cases, see Taxation, Cent. Dis;. §§ 1230-1241; 
Dec. Dig. § 608.*] 

2. Taxation (§ 608*) — Remédies Against Wbongful Enfokcement— Injunc- 

TION— Equities. 

The collection of a tax will not be enjoined on account of disregard 
of statutory requirements in the process of assessing property which are 
not of such a nature as to afCect the substantial justice of tlie tax itself 
or work irréparable iii,1ury to the rights of complainant, and it is not 
ground for an injunction to restrain the collection pf the tax imposed by 
a county on the property of a railroad company that the assessment on 
complainant's property was raised by order of the Board of Tax Commis- 
sloners of the state in that county alone, where it appears that, as made, 
it was not higher than other classes of property were assessed in the coun- 
ty, and was only a percentage of actual value, whereas the statute requir- 
ed its assessment at full value. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. § 608.*] 

3. Commerce (§ 69*)— Feanchise Tax on Railboad Company — Intekstate 

commebce. 

A franchise tax imposed locally on a railroad doing an Interstate busi- 
ness is invalid, as a burden on Interstate commerce. 

[Ed. Note. — For other e^ses, see Commerce, Cent. Dig. §§ 100, 113-110 ; 
Dec. Dig. § 69.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Sait in equity by the Northern Pacific Railway Company against 
King County, Wash., and others. Decree for complainants, and de- 
fendant appeals. Reversed. 

•For otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The appellee flled Its bill to enjoin the appellants from proceeding to col- 
lecta tax levied upon its roadbed and operatlng property by tlie county board 
of equalizatlon ofKlng county in tlie year 1807. The injuncdon was sought 
on the ground that the tax was illégal and in conflict with the statutes of the 
State. The bill alleged that the State Board of Tax Conimlsslohers in Jan- 
uary, 1906, cMssifled the différent railroad properties of the state for the pur- 
pose of assessment and taxation for the years 1906 and 1907, and that it did 
fix the valuation and assessment for the purposes of taxation of différent 
classes of rallway tracks as follows: Ail railway tracks classifled as first 
class at $14,520 per mile ; ail railway tracks classifled nnder first elass B at 
$10,560 per mile; ail tracks classifled as second class at $7,920 per mile; ail 
railway tracks of third elass at $4,752 per mile ; ail railway tracks of fourth 
class at $2,112 per mile, and ail railway tracks classifled as second track at 
$7,920 per mile. The bill further alleged that the Board of Tax Commis- 
sioners gave the varions county assessors of the state adviee and direction to 
place the said valuation upon the property of railroad companies for assess- 
ment purposes, and that those directions were followed throughout the state 
in the year 1906. The bill then allèges that for the purposes of assessment 
and taxation for the year 1907 the county assessor of King county listed the 
appellee's Unes of tracks at the valuation as equalized by the county board of 
equalizatlon in the year 1906, but that in the month of August, 1907, the 
board of equalization of King county, acting at the instance and direction of 
one of the members of said Board of Tax Commissioners, who claimed to 
vepresent the board, raised the valuation of the assessment so flxed in the 
year 1906 for the years 1906 and 1907 to $25,410 per mile for flrst-class rail- 
road tracks, and made similar increase of assessment on other classes of the 
appellee's property, and that this was done against the protest of the appel- 
lee, which was duly made to said board of equalization. The bïll allèges that 
the Board of Tax Commissioners did not give directions to any other assess- 
or or board of equalization in any other county of the state than King coun- 
ty in 1907 to raise the valuation as flxed in 1906, and that, as the resuit 
thereof, the value of the Unes of the track of the appellee was not propor- 
tioned among the several counties through which its road passes in the pro- 
portion that the mileage of each county bears to the entire mileage of the 
state. It was further alleged in the bill that the property of the appellee had 
been overvalued in the assessment complained of, as compared with the as- 
sessment and valuation of other property in King county ; that the appellee's 
property had been assessed at 30 per cent, of Its value, whereas other prop- 
erty had been assessed at but 25 per cent, of its value. This ground for re- 
lief was subsequently abandoned, and counsel for the appellee withdrew from 
considération in the case that feature of the bill. A sépara te ground of 
relief alleged was that for the year 1907 the assessor of King county as- 
sessed the appellee's operatlng franchise, and plaeed a valuation thereon of 
$100,000 as an assessment against its Personal property, whereas the same 
had been covered by, and formed a part of, the valuation flxed and assessed 
upon the operatlng property of the appellee, the resuit whereof was double 
taxation upon the appellee's property. The appellee alleged due tender of tax- 
es on its property in King county as it had been assessed for the year 1906. 
The answer denied that the classification made by the Board of Tax Commis- 
sioners in January, 1906, was made for any other than that year, and It 
alleged that the county board of equalization of King county, in the month 
of August, 1907, acting at the instance and direction of the State Board of 
Tax Commissioners, raised the valuation of the assessment for the year 1907 
on ail rights of way and substructures and superstructures of the appellee 
situate in King county. Upon the issues and the testlmony, the court enjolned 
the appellants from further proceeding to collect the tax, and directed that 
the appellants issue to the appellee upon the payment of the suœ tendered a 
receipt in full for ail taxes for the year 1907. 

Section 2, art. 7, of the Constitution, required that the Législature shall 
provide by law a uuiform and equal rate qf assessment and taxation of ail 
property In the state, according to its value in money, and shall prescribe 
such régulation by gênerai laws, as shall seeure a just valuation for taxation 
of ail property, so that every person and corporation shall pay a tax In pro- 
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portion to the value of his, or lier, or its property. The Revenue Act of 1S97 
(Laws 1S97, p. 150), in section 32, provides as foUovvs: "The -calne of the rail- 
road track shall be listed and taxed in the several counties in the propor- 
tion that the value of ilie main Une in such county bears to the whole lengtli 
of the road in the state, except the value of the side or second tracks and ail 
turnouts, and ail station houses. dépôts, machine shops or other huiidings 
belonging to the l'oad. which shall be taxed in the county in which the sanie 
are located." Section ,'Î4 provides that "the rolling stock shall be listed in 
the several counties in the proportion that the length of the main track used 
or operated in said county bears to the whole length of the whole road used 
or operated by such jierson, Company, or corporation." Section 42 pro vides 
that "ail property shall be asscssed at its true and fair value in money. In 
deterniining the true and fair value of real or Personal property. the assessor 
shall not adopt a lower or différent standard of value because the sanie is to 
serve as a basis of taxation." Ey the Laws of lOO.ï a Board of Tax Coni- 
niissioners was created. Laws 1905, p. 224. .Subdivision 2 of section 2 pro- 
vides that the commissioners "shall hâve ])ower. and it shall be their duty to 
exercise gênerai sur)ervision over assessors and county hoards of ef|ualization. 
and the détermination and assessment of the taxable property in the several 
counties, cities and towns of the .«tate. to the end that ail taxable property 
in this state shall be placed upon the assessment rolls and e(pialiKed between 
persons, corporations and companies in the several counties of this state, and 
between the dilferent niunieiiialifies and counties therein. so that equality of 
taxation shall be seeured according to the provisions of existiiig laws." 

John F. Murphy and Robert H. Evans, both of Seattle, Wash., for 
appellant. 

Geo. T. Reid, J. W. Quick, L. B. da Ponte, ail of Tacoma, Wash., 
and C. H. Winders, of Seattle, Wash., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We ilnd no error in the ruling of the trial court that the case was 
of équitable cognizance. In Dows v. City of Chicago, 11 Wall. 108, 
20 L. Ed. 65, it was said : 

"A suit in equity will not lie to restraln the collection of a tax on the sole 
ground that it is illégal. There nuist exist, in addition, spécial circumstances 
bringing the case under some recognized head of erpiity jnrisdiction, such as 
that the enforcement, of the tax would lead to a niultiplicity of suits, or pro- 
duce irréparable injury. or. where the property is real estate, throw a cloud 
upon the title of the coniplainant." 

It is not alleged hère that there are any spécial grounds of équita- 
ble jurisdiction except the fact that the enforcement of the assessment 
would throw a cloud upon the title of the appellee's property. In 
Ogden City v. Armstrong, 168 U. S. 224, 18 Sup. Ct. 98, 42 L. Ed. 
444, the doctrine was reaffirmed that a court of equity will interfère 
to enjoin an illégal tax which will create a cloud upon title to real 
property. Nor is the case one in which there is an adéquate remedy 
at law. The contention that the appellee may pay the tax and there- 
after recover it in an action at law does not suggest an adéquate rem- 
edy, nor, indeed, any remedy at ail as to a portion of the tax, for a 
portion of it goes to the state, and no action may be brought against 
the state to recover the same. Raymond v. Chicago Traction Ce, 
207 U. S. 20, 28 Sup. Ct. 7, 52 E. Ed. 78, 12 Ann. Cas. 757. 

[2] In the case of Great Northern R. Co. v. Snohomish County, 
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48 Wash. 478, 93 Pac. 924, the Suprême Court of the state held that 
the act créating the Board of Tax Commissioners gave them gênerai 
supervision over assessors and county boards of equalization in the 
matter of assessment of property lying in différent counties of the 
State. In that case the county assessor of Snohomish county had dis- 
regarded the instruction of the State Tax Commission, and had as- 
sessed railway property within that county at a higher rate than that 
adopted in the other counties by order of said commissioners, and the 
court sâid: 

"The acts of the Snohomish county officiais In disregard of the lawful or- 
ders and directions of their superlor offlcers were void and of no effect." 

The case was before the court on a demurrer to the complaint. It 
was subsequently again before the court on the merits in Great North- 
ern R. Co. V. Snohomish County, 54 Wash. 23, 102 Pac. 881, where 
f urther discussion was had of the law applicable to the case. It is 
contended that the décisions in those two cases are décisive of the 
questions involved in the case at bar. There is this différence, how- 
ever, in the issues which were there presented and those which are 
now before this court : In that case the court assumed that the prop- 
erty of the railroad company had been assessed as high as other 
property, and the fact which controlled décision was that the county 
assessor in Snohomish county had disregarded the instructions of 
the Board of Tax Commissioners, and had increased the assessment 
in that county. In the présent case the board of equalization of King 
county followed and obeyed the instructions of the Board of Tax 
Commissioners. It is true that the officers of the other counties re- 
ceived no such instruction, but the irregularity of the proceedings 
consists not so much in the fact that the assessment in King county 
was increased, as it does in the fact that the assessments in the other 
counties were not increased proportionately thereto. We are not pri- 
marily concerned, however, with what was done in those counties. 
The question hère is, Was the action of the board of equalization of 
King county, which was done in pursuance of authority from the 
Board of Tax Commissioners, rendered void by the fact that that 
board omitted to give like instructions to other county officiais? 

The appellee comes into a court of equity seeking relief against a 
tax by wtàich, according to the allégations of its bill, its property was 
assessed at but 30 per cent, of its value, in the face of a statute which 
required that it be assessed at its full value. By the proofs in the 
case it is established beyond dispute that other property in King 
county was assessed as high as 60 per cent, of its full value, and that 
the appellee's property by the assessment which is complained of was 
still underassessed as compared with other property in the county. 
If the Board of Tax Commissioners had required the boards of equal- 
ization of ail the other counties through which the appellee's road ex- 
tends to raise their assessments proportionately, confessedly the ap- 
pellee would hâve had no ground for complaint against the tax of 
1907. But it is said that the assessment made by the board of equal- 
ization in King county was illégal, not because the appellee's property 
was overassessed in that county, but because its road was not assessed 



KING COUNTY, WA8H. V. NORTHERN PAC. RY. CO. 327 

in tlie same proportion in the other counties. The statute which re- 
quires that ail property shall be assessed at its fuU fair value is cer- 
tainly not less authoritative than the statute which requires that the 
value of the railroad track shall be assessed proportionately in each 
county. It being established that the tax on the appellee's property 
in King county is not unjust or inéquitable, and is not greater than 
the appellee ought to pay, we are unable to see where there is ground 
for its application to a court of equity for relief. In State Railroad 
Tax Cases, 92 U. S. 613, 615, 23 h. Ed. 663, Mr. Justice Miller said: 

"A court of equity is therefore hampered in the exercise of its jurisdiction 
by the iiecesslty of enjôining the tax complatned of in whole or in part, with- 
out any powcr of dolng complète justice by making, or causing to be made, a 
new assessment on any prlnclple it may décide to be the right one. In this 
inanner it may, by enjôining the levy, enable the complainant to escape wholly 
the tax for the period of tune complained of, though it be obvions that he 
ought to pay a tax, if imposed In the proper manner." 

It is well settled that the collection of a tax will not be enjoined 
on account of disregard of statutory requirements in the process of 
assessing property, "which are not of such a nature as to aflfect the 
substantiaî justice of the tax itself, or work irréparable in jury to the 
rights of the complainant." 37 Cyc. 1262 ; Mercantile Nat. Bank v. 
Hubbard (C. C.) 98 Fed. 465, affirmed in 186 U. S. 458, 22 Sup. Ct. 
908, 46 L. Ed. 1247, sub nom. Lander v. Mercantile Bank; Kansas 
City, Et. S. & M. R. Ce. V. King, 120 Fed. 614, 57 C. C. A. 278; 
Hixon V. Oneida County, 82 Wis. 515, 52 N. W. 445; McCrory v. 
O'Keefe, 162 Ind. 534, 70 N. E. 812; Ryan v. Commissioners of 
Leavenworth County, 30 Kan. 185, 2 Pac. 156; Albany & Boston 
Min. Co. V. Aud. Gen., 37 Mich. 391 ; Wagoner v. Loomis, 37 Ohio 
St. 571 ; Welch v. Clatsop County, 24 Or. 457, 33 Pac. 934. In Al- 
bany City Nat. Bank v. Maher (C. C.) 6 Fed. 417, Judge Wallace 
said : 

"In dealing with the rights of parties to resist taxation, courts of equity 
proceed upon considérations quite unknown to courts of lavv, and hold, not 
only that It must appear the tax is one unlawfully imposed, but also one that 
justice and good conscience do not require the party to pay." 

In paying the tax which has been assessed against it in King county, 
the appellee will pay no more than its just proportion of the public 
burdens. King county in collecting it will receive no more than what, 
under the law had it been complied with, it is entitled to receive. As 
the resort is to a court of equity, the appellee must show itself en- 
titled to relief which accords with equity and good conscience. This 
it has failed to do, for it has not shown that any unjust burden is 
sought to be imposed upon it. 

[3]: We find no error in the decree of the court below so far as it 
afforded relief against the assessment on the franchises of the appel- 
lee. Western Union Tel. Co, v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 
54 L. Ed. 355. The decree is reversed as to ail thereof excepting the 
relief awarded against the tax on the franchise of the appellee, and 
the cause is remanded to the court below, with instructions to enter 
a decree accordingly. 
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COPPER RIVER & N. W, RY. CO. et al. y. PHILLIPS. 

(Circuit Court of Appeals, Nlnth Circuit. May 6, 1912.) 

No. 1,941. 

1. Pleading (§ 418*)^Objections — -Waiver by Subséquent Pleading. 

In View of section 91, Carter's Ann. Code Civ. Proe. Alaska (Act June 6, 

1900, c. T86, 31 Stat. 346), wliicli provides that after the overruling of a 
demurrer tlie court may in its discrétion allow the party to plead over on 
sucli terms as may be proper, the flling of an answer by a défendant with- 
out leave, after the overruling of hls demurrer, is a waiver of objection 
to the sufflclency of the complalnt. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1403-1406; Dec. 
Dig. § 418.*] 

2. Masteb and Servant (I 329.*)r-lNJUEiEs to Tiiird Pebsons — Oomplaini 

■ — Statement of Cause of Action. 

A complaint, alleging that, whlle plaintiffi was lawfuUy and peacefully 
walking through a' canyon, an employé of défendant rallroad corapany, 
acting for sald Company an,d ujider its orders, wlUfnlly and unlawfully 
fired severai shots with a rëpeating rifle towards plaintiff, one of vi'hich 
struçk and wounded him after he had started to retreat; coupled with 
further allégations that défendant eompany had armed such employé and 
othérs engaged In constructing a grade through the canyon with in- 
structions to prevent other persons from going upon its right of way and 
grade in the canyon, sufficiently states a cause of action against the eom- 
pany for the recovery of damages for plaintlff's injury. 

[Ed. Note. — For other casés, see Master and Servant, Cent. Dig. §| 
1268, 1269 ; Dec. Dig. § 329.*] 

3. Appeal and Ebbob (§ 842*) — Actions — Questions for Jury. 

In an action against a railroad eompany for a Personal Injury, there 
was évidence tending to show that defendant's employés were engaged in 
constructing a grade through a narrow pass in Alaska ; that plaintiff 
and other employés of another eompany had entered the pass for the 
purpose of workliig upoh the grade of that eompany therein, when they 
were fired upon by defendant's employés, and plaintiff was struck and 
wouuded. Act May 14, 1898, c. 299, § 3, 30 Stat. 410 (U. S. Comp. St. 

1901, p. 1577), provides that a railroad eompany whose right of way track 
or roadbed passes through any canyon in Alaska shall not prevent any 
other railroad eompany from the use and occupancy of said canyon for 
the purpose of its road In common with the road flrst located. Held, 
that vvhether plaintiff and his fellow employés entered the canyon peace- 
fully and lawfuUy as authorized by such act was a question for the jury, 
and that. In the absence of any question arlslng on the instructions or 
admission of évidence, a verdict in hls favor could not be reviewed by an 
appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3316- 
3330 ; Dec. Dig. § 842.*] 

In Error to the District Court of the United States for Division 
No. 3 of the Territory of Alaska. 

Action at law by John Phillips against the Copper River & North- 
western Railway Company and Edward C. Hasey. Judgment for 
plaintiff, and défendants bring error. Affirmed. 

Action at law to recover damages for Personal injuries sustaiued from a 
gulîshot wound inflleted by the défendant Edward C. Haséy, whlle said Hasey 
was in the employ of the défendant eompany and in charge of a right of 
way and railroad grade beiug coustructed thereon, owned by the défendant 

•For other cases see same topic & § ndmbeb in Dec. & Am. Djgs. 1907 to dato, Sfc Rep'r Indexei 
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Company, and wliile Ilasey, it is alleged, was acting nnder tbe orders and 
instructions of the défendant company. 

In September, 1907, tlie Copper River & Xortliwestern Railway Company 
was engaged in prosecuting worli on tlie grade of its road ulong its riglit 
of way frotti ^'aldez to and ttirougli the Keystoue Carjyon, in Alawlia. Thls 
canyon was a iiarrow défile or pass throtigU tlie mouutains, about 14 miles 
east of ^'aldez. It is about 3 miles long, and tlie défendant company was 
consti'ucting its grade througli the canyon in three sections. The cônipleted 
portions of thèse sections amounted to about a mile and a half in total 
leugth. 

ïhe Alaska Home Railway Company was at the same time engaged in 
constrnctiug a grade along a Une of road pro.1ected betvreen the same points 
and substantiaHy parallel to the Une of grade being constructed by the de- 
fendant con:pany. It was also heading for the Keystone C'anyon and elaimed 
a right to pass along and over the grade of the défendant company in the 
canyon. The défendant comi)àny resisted this claim and had posted trespass 
notices ail along its right of way from Valdez through the canyon. It had 
also instructed its ehlef engineer, and certain other employés, not to permit 
any one exeept its own employés to go upon its grade work, and had sent 
the défendant Hasey ont from Valdez to proteet the work, and had furnished 
him with rifles and ammunition for that purpose. The object of thèse hostile 
préparations was to prevent the Alaska Home Company from entering the 
canyon and taking possession and passing over the grade constructed by the 
défendant company. 

On the morning of September 25, 1907, the Alaska Home Company sent a 
company of employés estimated to be from 12.5 to 2,50, including surveyors, 
with their instruments, chains, rods, and other outlit, and laborers with their 
picks and shovels, to establish a camp and continue the work on the pro- 
.iected Une through the canyon. Thèse employés were met at the entrance to 
the canyon by employés of the défendant company. who by words and ges- 
tures warued them not to corne onto the work of the défendant company. 
This warning was disregarded. The employés of the Alaska Home Company 
continued to advance upon the grade of the défendant company's road, where- 
upon the défendant Edward C. Hasey opened lire upon them with a Win- 
chester rifle from behind a rock barricade, erected on the grade. Four shots 
were flred by Hasey ; the tirst taking efCect upon one Hickman, who fell to 
the ground. The second shot took effect upon one Rinehardt, who also fell 
to the ground. The third shot took effect upon the plaintiff, John Phillips, 
who also fell to the ground. At the time the third shot was fired, the plain- 
tiff was retréating, and the shot entered his person from behind, taking a 
course over the head of the thigh bone and making its exit in the groin in 
the part known as the inguinal région. From the efCect of this gunshot wound 
plaintiff was conflned to the hospital about 25 days, and as a further resuit 
from the Injury he has since suffered from hernia and vericose veins. For 
thèse Personal Injuries plaintiff brought this suit against the défendant com- 
pany and Edward C. Hasey to recover damages in the sum of $25,000. 

In his amended complaint plaintiff alleged, among other thlugs, that In the 
forenoon of the 25th day of September, 1907, he undertook to walk peacea- 
bly and lawfully through said Keystone Canyon, and as he was walking quiet- 
ly and peaceably through the same a short distance Inside the western en- 
trance thereto, the said PMward C. Hasey, then and there acting for the 
said défendant company and under its order, willfuUy, unlawfully, and fe- 
loniously, and wlthout any provocation whatsoever on the part of the plain- 
tiff, flred several shots from a repeating rifle, loaded with powder and balls. 
towards the plaintiff, who was making no hostile démonstration toward said 
Hasey, or any other person; that when said Hasey began shooting in the 
direction of the plaintiff, he turned and started to retreat from the canyon 
by the way In whieh he had entered; that Hasey continued to flre towards 
plaintiff, and one of the bullets so flred by Hasey struck plaintiff in the right 
hip below the pelvic bone, continuing from its entrance in a stralght course 
through the bod.v until it passed ont in the inguinal région. 

The défendant company interposed a gênerai demurrer to the Minended com- 
plaint on the ground that it did not state facts sufl[icient to coustitute a 



^36 ,196 FEDERAL REPORTER 

cause of action agalnst the défendant eompany. The demurrer was over- 
ruled by the court, and thereupon the défendant eompany flled Its separate 
answer, In which it denled, among other things, that It or any of its agents 
or offlcers ever ordered or directed or authorized the défendant Hasey to 
use any force whatever towards the plalntlfC or towards any person or per- 
sons whatsoerer at or in Keystone Canyon, or at any other place or at any 
time whatever, or at ail ; denled that it ordered or authorized the défendant 
Hasey or any of its agents to shoot towards plalntifC or towards any per- 
son or at aU ; and alleged the fact to be that If the défendant Hasey shot 
towards plalntlfC, or shot plaintlff, he dld so whlle aetlng wholly upon his 
own responsibillty and entlrely wlthout the scope of hls authorlty, and not 
in the coprse of his employment by the défendant eompany, and expressly 
contrary to the orders and instructions glven hlm by the défendant eompany, 
its agents and officers. 

The défendant Hasey also filed a separate answer. In which he admitted 
hls employment by the défendant eompany, and that one Hazelet, an agent 
of the Company, had fumished the défendant wlth four rifles and some am- 
munltlon, but denled that he was Instructed to employ any necessary force 
to prevent objectionable persons, or any persons whatsoever, from passing 
over the grade and right of way of the défendant eompany, but charged that 
the plaIntIfE consplred wlth about 175 other men, employés of the Alaslja 
Home Rallway Company, armed wlth varlous deadly weapons, viz., plcU 
handles, guns, giant powder, together wlth caps and fuse to explode the 
same, made an assault upon the défendant and hls coemployês and came 
on the rock construction and grade of thé défendant and in a violent and 
rlotous manner attacked and assaulted the coemployês of the défendant, and 
were proceeding wlth force and violence and In a rlotous manner to as- 
sault, attAek, and seize the défendant wlthout any cause or provocation what- 
soever on his part, whereby he was put In fear of hls life, and of great bodlly 
harm ; that the défendant, wlthout using any more force than was absolutely 
necessary to protect hls own person from great bodlly harm or death from the 
plaintlff and hls co-eonsplrators and rloters, dlscharged a rifle towards sald 
rloters, wlthout Intent to klU, malm, or wound plaintlff, or any one else, fur- 
ther than was necessary to protect and défend his own person from the 
said unlawful and felonlous assault. 

TJpon the Issues thus made the case was trled before the court and jury, 
and resulted in a verdict for the plalntlfC for $15,000. Thereafter défendants 
moved the court for a new trial, which was denled upon condition that plaln- 
tiflf remit $5,000 from the verdict. A remittltur belng filed by the plalntifC m 
that amount, a judgment was entered In favor of the plalntifC agalnst the dé- 
fendants In the sum of $10,000. The case Is hère upon writ of error sued 
out by the défendants to correct this Judgment. 

W. H. Bogie, F. T. Merritt, Lawrence Bogie, and Robert C. Saun- 
ders, ail of Seattle, Wash., for plaintiffs in error. 

E. E; Ritchie, of Valdez, Alaska, L. V. Ray, of Seward, Alaska, and 
Wm. A. Barnhill, of Los Angeles, Cal., for défendant in error. 

Before GILBERT ând MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
parties will be designated as in the court below. 

[1] The défendant Company contends that the amended complaint 
did not sfate facts sufficient to constitute a cause of action again'st it. 
This objection was made by the défendant eompany in the court be- 
low by a gênerai demurrer to the amended complaint, which was over- 
ruled, "The défendant Hasey did not join in this objection, andi the 
défendant eompany did not stand on its demurrer, or answer by 
.leaye of: the, court. ., 
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Section 91 of the Alaska Code of Civil Procédure (31 Stat. 346) pro- 
vides that: 

"After the décision upon a demurrer, if It be OTerruled, and it appears 
that such demurrer was interposed in good faith, the court may, in its dis- 
crétion, allow the party to plead over upou such terms as may be proper." 

The défendant did not ask or obtain leave to plead over, but an- 
swered the original and amended complaint without leave and pre- 
sented the issues of fact upon which it asked the court to détermine 
the case on the merits. The gênerai rule is that this amounts to a 
waiver of the objection to the complaint. Teal v. Walker, 111 U. 
S. 242, 246, 4 Sup. Ct. 420, 28 L. Ed. 415 ; Southern Pacific Co. v. 
Denton, 146 U. S. 202, 206, 13 Sup. Ct. 44, 36 L. Ed. 942 ; Bauserman 
V. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466, 37 L. Ed. 316; Rush 
V. Newman, 58 Fed. 158, 7 C. C. A. 136: Board of Com'rs v. Sher- 
wood, 64 Fed. 103, 105, 11 C. C. A. 507. But passing the ques- 
tion of waiver as technical, did the amended complaint state facts suf- 
ficient to constitute a cause of action? 

[2] It is alleged in the amended complaint: 

"That plaintiff undertook to walk peaceably and lawfully through said Key- 
stone Canyon ; that he was lawfully ia said canyon, and as he was walking 
quietly and peaceably through the same a short distance inside the western 
entrance thereto, the said Edward O. Hasey, then and there acting for said 
Copper River & Northwestern Railway Company and under its order, * * * 
flred several shots from a repeating rifle loaded with powder and balls to- 
wards the plaintifC ; * * * that the said Hasey continued to fire said rifle 
towards plaintiff, and one of the buUets so fired by said Hasey from the said 
rifle struck plaintiff in the right bip below the pelvic bone." 

It is objected that the allégation of the complaint that the firiiig by 
Hasey was donc under the orders of the défendant company is a 
mère conclusion of the pleadter and must be construed with référence 
to the other allégations of the complaint alleging that Hasey was or- 
dered and instructed to employ any necessary force to prevent ob- 
jectionable persons from passing over the right of way and grade in 
Keystone Canyon ; that it is not alleged that plaintiff was passing over 
the grade in Keystone Canyon, or that he was attempting to do so, but, 
on the contrary, it is alleged that plaintiff had undertaken to walk 
peaceably and lawfully through the canyon, and upon being fired upon 
by Hasey he, had started to retreat theref rom ; that the firing upon 
plaintiff by Hasey under such circumstances was not within the scope 
of his alleged employment. The objection that Hasey was not au- 
thorized to protect the grade and right of way from persons not pass-' 
ing over it or attempting to pass over it, and that he was not au- 
thorized to shoot persons running away from it, is altogether a too 
technical construction of the allégations of the complaint. It ignores 
the allégation that the défendant company had dispatched and çaused 
to be delivered to the défendant Hasey in said Keystone Canyon several 
repeating rifles and a large quantity of ammunition for the same. 
It is this allégation, coupled with the firing upon the plaintiff by Hasey, 
that gives .color and character to the entire amended cornpiaint. The 
passing, over the right of way and grade was to be prevented by the 
ugç; of fifles chargedi with powder . and bail. What could such an 
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equiptrient mean if it was not to stop the approach of persons and 
prevent them from passing over the right of way and grade of the de- 
fendant Company in the Keystone Canyon? It was an occupation of 
the canyon by the défendant company to the exclusion of ail persons 
and companies by force. Besides, it is distinctly alleged as a fact that 
the défendant Hasey was then and there — that is to say, while he 
was shooting at plaintifï and others of his company, whether ad- 
vancing or retreating — acting for said défendant company and under 
its order. We think this is sufficient and that the complaint stated facts 
sufficient to constitute a cause of action against the défendant com- 
pany. 

[3] It is next contended that, while it does appear from the évi- 
dence that plaintifï was on the right of way and grade of the défend- 
ant company at the time of the shooting, it further appears that he 
was there in company with some 250 associâtes engaged in a crirainal 
trespass and in riotously attempting to dispossess appellant of its prop- 
erty, and that his injuries were proximately provoked and caused by 
his own illégal and criminal acts. There is in the record évidence 
tending to show that the purpose of the employés of the Alaska Home 
Railway Company in going into the canyon was to work upon the 
grade of that company projected into the Keystone Canyon, which 
they had a lawful right to do under the act of Congress of May 14, 
1898, extending the homestead laws and providing for right of way 
for railroads in the district of Alaska (30 Stat. 409, 410). This act 
provides, in section 3, as foUows : 

"That any railroad company whose right of way, or whose track or road- 
bed upon such right of way, passes through any canyon, pass, or défile, shall 
not prevent any other railroad company from the use and occupancy of said 
canyon, pass, or défile, for the purposes of Its road, in common with the road 
flrst located, or the crosslng of the other railroads, at grade. * * * " 

Whether the advance into the canyon by the employés of the Alaska 
Home Railway Company was such a peaceful movement as this statute 
contemplâtes was a question of fact for the jury to be determined upon 
the évidence under such appropriate instructions as the court might 
give. The court did instruct the jury upon the varions phases of the 
testimony relating to the facts in controversy, and no exceptions were 
taken to such instructions, and no errors are assigned as to the ad- 
mission of the testimony. We must assume the most favorable state- 
ment of the plaintiff's case to be true, unless some particular request 
for instructions makes it necessary to deal with conflicting évidence. 
Texas & Pacific Ry. Co. v. Behymer, 189 U. S. 468, 469, 23 Sup. 
Ct. 622, 47 L. Ed. 905. The most favorable statement of the plain- 
tiff's case upon the évidence is that the advance or movement into 
the canyon in which he was employed was peaceable as alleged in 
the amended complaint. 

In a case of this character, this court is confined in its review to 
the considération of exceptions taken at the trial to the admission or 
rejection of évidence and to the charge of the court and its refusai 
to charge. We hâve no concem with questions of fact or the weight 
to be given to the évidence which was properly admitted. .^tna Life 
Insurance Co. v. Ward, 140 U. S. 76, 91, 11 Sup. Ct. 720, 35 L. Ed. 
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371 ; Erie Railroad Co. v. Winter, 143 U. S. 60, 75, 12 Sup. Ct. 356, 
36 L. Ed. 71. 

Finding no réversible error in the record, the judgment of the court 
below is affirmed. 



SEATTER V. IIEID et al. 

(Ch-c-uit Court of Appeals, Nintli Circuit. Jlay 6. 1912,) 

No. 1,!)48. 

Pleading (§ 418*) — Waiver of Objection — Abandonme?«t of Pefe^tse. 

A défendant, fliio, after the overruling of his demurrer, filed an answer 
wittiout leave and afterward formally abandoned his défense, waived any 
ob.iection to the form of action or sutBciency of the complaiut. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1403-1406 ; Dec. 
Dig. § 418.*] 

In Error to the District Court of the United States for Division 
_No. 1 of the District of Alaska. 

Action at law by John G. Heid, B. M. Behrends, R. P. Nelson, C. 
W. Young, and John Olds, as trustées of the Evergreen Cemetery As- 
sociation, against John S. Seatter. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed. 

E. M. Barnes, of Los Angeles, for plaintiff in error. 
Albert H. Elliot, of San Francisco, Cal., and John G. Heid, of Ju- 
neau, Alaska, for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge. The défendants in error brought this 
suit in ejectment on February 11, 1905, against the plaintiff in error 
to détermine the possessory right to a portion of a tract of land near 
Juneau, Alaska. Trial was had in the court below by the court sitting 
wilhout a jury. Findings of fact and conclusions of law were filed 
and judgment entered in favor of the plaintiff in the action, and 
against the défendant, for the possession of the land in controversy. 
The défendant brings the case hère upon writ of error. No bill of ex- 
ceptions appears to hâve been settled or filed, and the évidence in- 
troduced by the plaintiff in the court below is not before the court for 
considération. 

Upon this record the only questions that can be considered hère 
are: (1) The sufificiency of the complaint. (2) The sufficiency of the 
findings to support the judgment. 

It is alleged in the complaint that the Evergreen Cemetery Associa- 
tion was an association organized under the Code of Alaska having 
corporate powers ; that it was organized about the middle of April, 
1891, by citizens of the United States and of the town of Juneau and 
vicinity, in the district of Alaska, for the purpose of providing a 
buf ial place for the dead of Juneau and vicinity ; that about the month 
of April, 1891, the association located and claimed for cemetery pur- 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



334 196 FBDBEAL RBPOBTBR 

poses and entered into the possession of a certain pièce or parcel of 
îarid about'three-quarters of a mile from the town site of Juneau in 
a northwesterly direction bounded and described as set forth in the 
complaint, and) containing about 10.6 acres; that ever since the plain- 
tiiï had been in possession and entitled to the possession except as 
in the complaint alleged; that in May, 1891, the association caused 
said ground to be surveyed, and during the year expended large sums 
of money in clearing and fencing the same and building bridges and 
a road for the convenient approach theréto ; that ever since said time 
said cemetery was used and claimed by said cemetery association for 
cemetery purposes ; that plaintiff claimed the right to occupy and pos- 
sess the premises by virtue of a full compliance with the local laws 
and riiles of the citjzens of the United States and of said town of 
Juneau for the occupation and possession of the public domain for 
cemetery purposes; that on the 19th day of August, 1895, the dé- 
fendant entered upon a portion of said land and claimed the same 
under 3: mining location as minerai landl; that in 1897 défendant claim- 
ing renewal, on the 14th day of November, 1904, filed his application 
in the^ United States Land Office for a patent to said ground ; that 
within the 60 days' period for publication plaintifï filed a protest and 
adverse daim as provided by law. 

In a supplemental complaint filed by leave of court on December 
14, 1907, it was alleged that since the commencement of the action, 
and after the filing of the protest and adverse claim of the plaintifï 
against the application of the défendant for a patent, the Secretary 
of the Interior had determined in favor of the plaintiff the contest 
initiatéd in the United States Land ï)ffice with respect to thé land 
claimed by the défendant. The opinion of the Secretary of the In- 
terior dated February 15, 1907, was inserted in the supplemental com- 
plaint.i'it recites, among other thingé, that it is charged against the 
application of the défendant for à. patent for the ground in côntro- 
versy 'as à mining claim that the larld applied for is nonmineralin 
character j that a hearing was had on this protest at which testimohy 
was sobmitted on behalf of the protestants and the protestèe ; thât 
the local land officers, who dliring the course of the hearing had màde 
a Personal inspection of the land, found in substance and efifect that 
the land iwas not minerai in charâctér Within thé meanîngof the min- 
ing laws, and for that reason they 'recommended that the application 
be rejected. 

The opinion further recites that the Department had carefuUy ex- 
aminèd and considered' the testimony in the case and was of the opinion 
that the(same shows thait the land doesnot contain minerai in such 
quantities as to render it more valuable' for mining than for agricûlturà! 
purpose^j and' hence was not subjectto disposition under the mining 
laws. ! i! ;-'"ii ■•'. '■■ 

Upon ithis' décision of the Secretary of thè Interior it is alleged in 
the- supplemental complaint that the question at issue had bèêh de- 
terminèd.and was res judicata and binding upon thé court. 

Theidefèrtdant, on February -15, 1908,' demurred tb the complaint 
and jsnpplementar complaint on the ground that thé siàme didi not 
State;; laÇ^:iSgffifiient;:to çonstitute., a ..iÇause'^oî action,";..; '■',.Z-ii-' :^<i''\^ :■-: 
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The answer of the défendant was filed March 11, 1908, without leave 
of the court and without reserving objection to the sufficiency of the 
complaint or the sufficiency of the supplemental complaint. It denied 
the allégations of the complaint and denied the jurisdiction of the 
court to détermine the cause of action set out in the complaint. It 
alleged that, since the hearing mentioned in the complaint, défendant 
had made a discovery of gold quartz in place on said premises, and 
had made Iode and mill-site locations on said premises. PlaintifE there- 
after made a motion for a judgment on the pleadings, which was de- 
nied. Plaintiff then demurred to the answer, which was overruled. 

It appears from the record that the case was thereupon called regu- 
iarly by the court for trial, and the défendant not appearing to dé- 
fend the suit, but on the contrary appearing in court at the time set 
forth for the hearing of the cause, openly announced that he did not 
intend to further appear in and prosecute his défense to the action. 

Thereupon the plaintiff waived a trial by jury, and the court pro- 
ceeded to hear and did hear the proofs of the plaintiffs in support of 
their complaint and contention therein, and considered the same and 
the records and papers in the cause, and the cause having been sub- 
mitted to the court, found the following facts and conclusions of law : 

"(1) That the Evergreen Cemetery Association is an association, duly or- 
ganlzed and exlsting under and by virtue of the provisions of the Code of the 
District of Alaska, having corporate powers. 

"(2) That about the middle of April, 1891, the Evergreen Cemetery Asso- 
ciation, an association of eitizens of the United States and of the then town 
of Juneau, Alaska, and vicinity, was organized for the purpose of providing a 
burial place for the dead of the said tov^n and vicinity, and did in the said 
month of April locate, claim, and appropriate for cemetery purposes, and en- 
tered into the possession of, that certain pièce or parcel of nonmineral land, 
immediately west of the town site of said Juneau, Alaska, more particularly 
described as foUows, to wit: (Descrlbing the land by courses and distances), 
containing about 10.6 acres. And ever since said Evergreen Cemetery Associa- 
tion has been in the possession and entitled to the possession thereof. 

"(3) That the défendant John S. Seatter has no right, title, interest, or 
claim of, in, and to the said above-described land claimed, held, owned and 
possessed by the said Evergreen Cemetery Association, the plaintiflC hereln. 

"(4) That ail of the land herein described and claimed by the plaintiff Is 
nonmineral land, and is worth more for agricultural or cemetery purposes 
than for mining purposes. 

"Conclusions of Law. 

"As conclusions of law from the foregoing facts, the court now hereby finds 
and décides: 

"(1) That the plaintiff, the Evergreen Cemetery Association, is entitled to 
recover of and from the défendant the land and premises above described and 
set forth in the complaint herein. That plaintiffl had during ail the times 
mentioned in the complaint been in the possession of the same, and was in 
the actual possession of the same, and is entitled to the occupation and pos- 
ses.sion of the same as against the défendant herein. 

"(2) That the plaintiff, the said Evergreen Cemetery Association, is enti- 
tled to judgment against the said défendant, John S. Seatter, for the recovery 
of the said land, and premises above described and set out in the complaint 
herein, also to a Judgment for its costs and disbursements incurred In this 
suit or action, to be taxed by the clerk." 

The plaintiff in error seeks to raise a number of questions which 
hâve no basis in the record. It is objected that, if the action is in 
éjectment, it is fatally defective because nowhere is possession alleged, 
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and nowhere îs ouster alleged. The objection is without any foùnda- 
tion whatever. Both possession andi ouster are allegéd; And whether 
the actiçh was an adverse proceeding under section 2326 (U. S. Comp. 
St. 1901, p. 1430), or an action in ejectment, the complaint stated facts 
sufficient under either form to constitute a cause oi action. Besides, 
the défendant did not stand on his diemurrer, but abandoned bis défense 
and declared in open court that he did not intend to further appear 
and prosecute his défense to the action. Thereupon, the plaintifif 
waiving a jury trial, the court found the facts in the case. This dis- 
poses of any technical objection to the form of the action. The rule 
applicable to such a case has been stated in Copper River & North- 
western Raiiway Co. v. Phillips, 115 C. C. A. —, 196 Fed. 328, just 
decided. 

There is no question but the court had jurisdiction of the case. 

The objection that the décision of the Secretary of the Interior was 
not res judicata of the rights of the défendant cannot be considiered. 
The évidence is not in the record, and we do not know that the court 
so held. The court appears to hâve found upon évidence, and as an 
independent fact, andI without regard to the décision of the Secretary 
of the Interior, that the land was nonmineral and was worth more 
for agricultural or cemetery purposes than for mining purposes. The 
findings of fact were sufficient to support the judgment. 

The judgment must therefore be affirmed, and it is so ordered. 



LAJÎPHERB v. OREGON R. & NAV. CO. et al, 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1912.) 

No. 2,066. 

Commerce (§ 27*) — Employeb's Liabilitt Act— Employé "Emploted in In. 
tekstate commkkce." 

A locomotive flreman in the employment of a railroad company en- 
gagea In Interstate cormmerce, who was ordered by his superlors to report 
at a station to be transported witb others to another station to relieve 
the crew of au Interstate train, and who, when approaching the station 
over a erossîng, was struek and killed through the négligence of other 
servants of the company, also operating an Interstate train, was employed 
in Interstate commerce at the time of his death within the meanlng of 
Employer's Mability Act April 22, 1908, c. 149, § 1, .35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), and an action will lie for his death under 
Buch act. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25 ; Dec. Dlg. 
§ 27.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2377-23S0; 
vol. 8, p. 7649. 

What law governs master's liabllity for injuries to servant, see note to 
Mexican Cent. Ry. Co. v. Jones, 48 C. C. A. 232.] 

In Error to the Circuit Court of the United States for the Eastern 
Division oï the Eastern District of Washington. 

•For otber caeei see lame toplc & i nvmbeb In Dec. & Am. Dtgs. 1907 to date, & Kep'r IndexM 
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Action at law by P. L. Lamphere, as administrator of the estate 
of C. Roy Lamphere, deceased, and as the personal représentative 
of said deceased, against the Oregon Railroad & Navigation Company 
and the Oregon- Washington Railroad & Navigation Company. Judg- 
ment for défendants, and plaintiff brings erron Reversed. 

For opinion below, see 193 Fed. 248. 

The writ of error in this case brings under review tlie judginent of tlie 
court below, sustaining a demurrer to the eomplaint of the plaintiff in error. 
The action was brought by tlie administrator of the estate of one Lamphere, 
deceased, and the eomplaint alleged, in substance, that the said Lamphere 
was a locomotive fireman in the eniployment of the Oregon Railroad & Navi- 
gation Company ; that his dutles required him to respond at any time upon 
an order to do so; that on December 1, 1010, at 7:15 p. m., he was ordered by 
the said railroad Company to proeeed from his home In the town of Tekoa, 
Wash., to the dépôt in that town, to' secure transiwrtation there, and go on 
board a certain interstate train whlch was due at 7:45 p. m., and to proeeed 
to a certain other town In the state, and there to relieve an eugine erew 
which had been continuously employed for more than 16 hours on an engine 
hauling an interstate train ; that, after receiving said order, he hastened to 
the dépôt of the company In Tekoa, and had reaehed a crossing In the yards 
of the Railroad Company where the cars were eut, when, wlthout warning, 
the cars were suddenly closed by reason of other cars being carelessly and 
negligently kicked against them, and that thereby he sustained injuries which 
resulted in his death, The eomplaint alleged that at the time of the happen- 
ing of the in.1ury and death of Lamphere, "and Immediately prior thereto, he 
was engaged in the performance of his duty in the employment of the said 
Oregon Railroad & Navigation Company in doing and performing exclusively 
the acts and things necessary and properly to be done in the performance of 
his said duties In obédience to the order of said company, and as a part of 
the necesslties and requirements of sald company In aid of and as a part of 
the opération of its cars, engines, and trains in carrying on its business of 
interstate commerce by railroad." The eomplaint further alleged that Lam- 
phere had been for a long time a locomotive fireman in the employment of 
said company. and that his duties as such fireman required him to respond 
at any time of the day or night when he should lie called upon by said com- 
pany to perform any of his said duties assigned to him from time to time. 
The eomplaint alleged, also, that the crossing used by said Lamphere was one 
which had been used by him aud other employas of the company In the per- 
formance of their duties, and by the gênerai public of Tekoa and the victnity. 

W. H. Phimmer and Henry Jackson Darby, both of Spokane, Wash., 
for plaintiff in error. 

W. W.'Cotton, Arthur C. Spencer, and Ralph E. Moody, ail of Port- 
land, Or., for défendants in error, 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It 
is conceded that the négligence which caused the death of the plain- 
tiff in error's intestate was négligence of the latter's fellow servants, 
but it is contended that the eomplaint states a cause of action in that 
the allégations thereof bring the case within the provisions of 
Employer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322). 

There are décisions which hold that an employé of a railroad com- 
pany while going to and from his work is not engaged in the service 
oi his employer, and is not the fellow servant of other employés of 
196 F.— 22 
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■thè sanie mastér, but Ihere are cases holding to the fcontrary, and, 
whatever may' be the conflict of authority as to the ordinary case/of 
an employé géingto and from his work, there canbe no question that 
he is in the service of his master, and is a fellow servant of hiâ co- 
employés whenev«r he 'is doing that which under: bis contract of em- 
ployment he is boundi to do. Dishon v. Cincinnati, N. O. & T. P. Ry. 
Co. (C. C.) 126 Fed. 194; Olsen v. Andrews, 168 Mass, 261, 47 N. 
E. 90; Boldt v. N. Y. C. R. Co., 18 N. Y. 432; Ewald v. Chicago & 
N. W, R. Co., 70 Wiîs. 420, 36 N. W. 12, 591, 5 Am. St. Rep. 178. 
The deceased when be was killed was not only on his way to work for 
his employer, but he was proceeding under the direct and peremptory 
cortimand) of the Railroad Compaiiy to do a designated spécifie act in 
the seryice of the company, to wit, to move a train then engaged in In- 
terstate commerce. ,,îîé was on the premises of the Railroad Company 
and in the discharge of his duty when he met his death, and: the train 
which struck him and càused his death was engaged in interstate com- 
merce,, and belonged to the same railroad company. Must a fireman 
bciactually in his place of dluty oji the locomotive of a train which is 
engaged in commerce between the states in order that he may be said 
to be employéd in interstate commerce? If he is commanded to step 
down froijj; his train and proceed across the track and take his place 
on another train engaged in interstate commerce and he is injured 
while on the way, will it be said that he was not employéd) in inter- 
state commerce when he received the injury? The case supposed is 
substantially the casé which is now before the court. 

In Zikos V. Oregon R, & Navigation Co. (C. C.) 179 Fed. 893, it 
was held that one who was engaged in repairing the def endant's main 
track and (Iriving spikes in the ties for the purpose of tightening the 
joints of the, rails was engaged in interstate commerce, and that he 
could recover for injuries sustained through the négligence of a fel- 
low servant who was also engaged in such commerce. In Colasurdo 
v. Central R. R. Co. of New Jersey (C. C.) 180 Fed. 832, where a track 
walker was injured while assisting his fellow employés in repairing 
a switch in a railroad yard, the switch being connected TOth a track 
used for both interstate commerce and intrastate commerce, it was 
held that he was engaged in interstate commerce within the Employ- 
er's lyiability Act. Said the court : 

, "Would nW a track walker engaged In the repair of such a track be en- 
gaged In Interstate commerce? I do not think he would be any the less so 
engaged than the engineer on the locomotive or the train dispatcher who kept 
the trains at proper intervais for safety." 

In Behrens v. Illinois Central R. Co. (D. C.) 192 Fed. 581, the 
plaintiff's intestate came to his death through an accident while he 
was erriployed as fireman on an engine of a switching crew,,the dlu- 
;ties of wlijçh wei^e to svyitch cars that had to move both in interstate 
^nd : intrastate commerce indiscriminately. . Foster, District Judge, 
said: 

"I consider that the usn?il ajQd ordinary employment of the décèdent In In- 
terstate comjperce, mlngled though It may be wlth employment in commerce 
which is wliolly intrastate, ' fixes his status and fixes the status of the rail- 
road, .and the mère fa et that the accident occurred while he was engaged in 



LAMPHEEE V. OKEGON E. A NAT. CO. 339 

work on an Intrastate train, rather than a few minutes earlier or later, when 
he might hâve been engaged on an Interstate train, Is Immaterial. If he was 
engagea in two occupations that are so blended as to be inséparable, and 
wliere the employé himself bas no control over bis own actions, and cannot 
eleet as to his employment, the court should not attempt to separate and 
dlstinguish between them." 

In Central R. Co. of New Jersey v. Colasurdo, 192 Fed. 901, the 
Circuit Court of Appeals for the Second Circuit afSrmed the déci- 
sion above cited in 180 Fed. 832, and the court said: 

"The car whlch struck the plaintlfE was employed in Interstate commerce. 
It connected with defendant's ferry boats at Jersey City, and passengers from 
New York to Somerville, N. J., and vice versa, were transported in it. The 
traek and swltch in question were used by engines and cars so engaged. We 
think the statute was intended to apply to every carrier while engaglng in 
Interstate commerce, and to an employé of such carrier while so engaged, and, 
if thèse Conditions concur, the fact that the carrier and the employé may 
also be engaged In intrastate commerce is immaterial. The plaintlfC was re- 
palring an interstate road over which Interstate passengers and frelght and 
cars and engines engaged in interstate commerce were constantly passing." 

Counsel for the défendant in error contend that the act applies only 
to employés of railroad companies who are at the time actually en- 
gaged in the movement of interstate commerce, and they dieny that 
others, such as those who are employed in the shops of a railroad 
company where its engines are repaired, or are repairing its tracks 
or roadbed, are employed in interstate commerce, and they cite the case 
of Pedersen v. Delaware, L. & W. R. R. (C. C.) 184 Fed. 737, in 
which it was held that, although the railroad company was engaged 
in both interstate and) intrastate business at the time of the plaintiff's 
injury, he, being an employé engaged at that time in bridge construc- 
tion on the track of the company which was to be used for such com- 
merce, was not engaged in interstate commerce. The décision in that 
case runs counter to the cases above cited, and we think it is also op- 
posedl to the doctrine of the récent décision of the Suprême Court 
in Mondou y. New York, N. H. & H. R. Co., 223 U. S. 1, 32 Sup. 

Ct. 169, 56 L. Ed. . The judgment in that case disposes of three 

cases involving the application of the Employer's Liability Act. In 
one of tfie cases, the judlgment in which was affirmed, the action was 
broùght and damages were recovered by a personal représentative of 
a deceased employé of a railroad company. The complaint alleged that 
the injury occurred while the défendant as a common carrier was en- 
gaged, in [Commerce between some of the states, and while the de- 
ceased in the course of his employment by the défendant in such com- 
merce was engaged in replacing a drawbar on one of the defendant's 
cars then in use in such commercé. The statenient of' the facts is 
meager, but it would appear therefrom that the employé who was in- 
jured was,not one of a train crew, but was a machinist or repairer 
whose duty it was to replace drawbars, and that the work- was donc 
eithér in'a yard or on â'Switch, for the injury resulted from the nég- 
ligence ôî fëllow Servants in pushing other cars against the one on 
which the deceased wag working, , In the opinion in that case the court 
madie certain observations concerning the act which we think pertinent 
to, the case ^t bar. Affirming the power of Congress over commerce. 
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amongthe states as extended incidentally to every instrument and' 
agent by which such commerce is carried on, the court said : 

"But, of coursé, it does not extend to any matter or thing which does not 
hâve a real or substantial relation to some part of such commerce. * * * 
Therefore Congress may legislate about the agents and instruments of in- 
terstate commerce, ^nd about the conditions under which those agents and in- 
struments perform the worlt of interstate commerce, whetlier sucli législation 
bears, or, in the exercise of a fair législative discrétion, can be deemed to 
bear upon the reliability or promptness or economy or seçurity, or utility of 
the Interstate commerce net." 

Said the court again: 

"The second objection, proceeds upon the theory that even although Con- 
gress has Power to regulate the liabillty of a carrier for Injuries sustained 
by one employé, througli the négligence of another, wliere ail are engaged 
in interstate commerce, that power does not embrace instances where the 
négligent employé is engaged in intrastate commerce. But thls is a mistaken 
theory in that it treats the source of the iujury rather than its effect upon 
interstate commerce as the criterlon of congresslonal power. * * * It is 
not a valid objection that the act enibraces Instances where the causal négli- 
gence is that of an employé engaged in intrastate commerce, for such négli- 
gence, wben operating injuriously upon an employé engaged in interstate com- 
merce, hàs the same effect upon that commerce as if the négligent employé 
were also engaged therein." 

As indicated in the opinion, the test question in determining wheth- 
er a personal in jury to an ernployé of a railroad company is within 
the purview of the act is, What is its effect upon interstate commerce ? 
Does it; hâve the eflfect to hinder, delay, or interfère with such com- 
merce? As applied to the présent case, it is this: Was the relation 
of the employment of the deceased to interstate commerce such tliat 
the Personal injury to him tended to delay or hinder the movemerit 
of a train engaged in interstate commerce ? To that question we think 
there can be but one answer. Under the imperative command of his 
employer, the deceased was on his way to relieve, in thé çapacity of 
a fireman, the crew of a train which was carrying interstate commerce, 
and the efifect of his death was to hinder and delay the movement of 
that train. In our opinion the complaint states a cause of action under 
the Employer's Liability Act. , 

The judgment is rêver sed, and the cause remanded for further pro- 
ceedings. 



WIND RIVER LUMBEE CO. v. FRANKFOET MARINE, ACCIDENT & 
PLATE GLASS INS. CO. 

(Circuit Court of Appeals, Nlnth Circuit. Mqy 6, 1912.) 

No, 2,086. 

1. Eemoval of Causes (§ 45*) — Suits RemoVable — Suit AgaiNst Alien. 

À suit brought in a court of one staté by a corporation of another state 
flgainst an alien corporation Is removable under Act March 3, 1887, c. 
373. §- 1, 24 Stat. 552, correctçd by Act Aug. 13, 1888, c. 866, S 1. 25 Stat. 
- 433: (U. S. Comp. St. 1001, p. 509). 

. [Ed. Note. — For other cases, see Removal of Causes, Cent. Blg. § 89 ; 
Dec. Dlg. § 45.*] 

*lroi otber cases see same topic & ; hvmbeb tn Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. CoTJRTS (î 366*) — Fedeeal Courts — DECisiONa on Validitt of Stat» 

Staïutes. 

The fédéral courts are reluetant to déclare an act of a state Législa- 
ture Invalid as in violation of the state Constitution which bas not been 
so declared by tlie highest court of the state, and especially when the 
act bas been enforced by such court during a number of years. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 954r-957, 960- 
968; Dec. Dig. | 366.» 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. O. A. 71 ; Hill v. Hlte, 29 C. 0. A. 553.] 

3. StATUTES (§ 111*) — CONSTITTJTIONALITY SUBJECT AND TlTLB OF ACT OBB- 

GON Child Labob Law. 

Laws Or, 1903, p. 79, being "An act to regnlate the employment of 
child labor and for the attendance of children at school and to appoint a 
board to carry ont the provisions of said act," held not Invalid as in vio- 
lation of art. 4, § 20, of the state Constitution, which provides that "every 
act shall embrace but one subject and matters properly coimected there- 
wlth, which subject shall be expressed in the title." 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. S 140; Dec. Dig. 
I 111.*] 

4. Insueance (§ 640*) — Action on Indemnity Polict — Answeb. 

In an action on an employer's liabllity Insurance policy to reeover the 
amount of a judgment rendered against plaintifC for injury to an employa 
and paid by it, where the policy éxpressly provlded that défendant 
should not be liable for indemnity in case the person injured was a mlnor 
employed by the Insured in violation of law, It is not necessary that an 
answer pleading such défense should further allège that the violation of 
the law contributed to the Injury, which Is irrelevant to the issues. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. |S 1554, 160»- 
1612, 1614-1624 ; Dec. Dig. { 640.*] 

5. Masteb and Servant (S 95*) — Oregon Child Labob Stattjte — "Faotobt." 

A sawmill, used for the manufacture of lumber, is a "factory" within 
the meaning of Laws Or. 1903, p. 79, which prohibits the employaient of 
mlnors under the âge of 16 years in a "factory, store, workshop or mine," 
except on compliance wlth certain specifled conditions. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 160; 
Dec. Dig. S 95.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2642, 2643.] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action at law by the Wind River Lumber Company against the 
Franlcfort Marine, Accident & Plate Glass Insurance Company. Judlg- 
ment for défendant, and plaintifï brings error. Affirmed. 

The plalntiff in error was operating a lumber mill at Cascade Locks, Or. 
On September 1, 1903, it employed one Westman to work in its sawmill as 
an oller of the mill machinery. Westman became 16 years of âge on March 
22, 1904, On September 24, 1903, he was injured while performing hls duties 
as oiler about the mill. He brought an action to reeover damages against 
the plalntiff in error, and recovered a judgment for $5,000, and the judgment 
was paid. The plalntiff in error carried an Insurance policy wlth the de- 
fendant in error. Under the terms of the policy the plalntiff In error was 
protected on account of any damages awarded against it for Personal Inju- 
ries under certain conditions. The policy provides as follows: "Thls policy 
does not cover loss from liabllity for Injuries to, or caused whoUy or in part 
by any child employed by the insured contrary to law, nor to, or caused whoUy 
or in part by any child employed under fourteen years of âge where no statut* 
restricts the âge of employment" The policy covered "ail employés, In- 

*r»r «thcr eaiM m« aam* toplc * | mnoxa in Qae. 4b Am. Di(i. 1W7 te data, * K*»'r InduM 
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cludlng teamsters, engagea In the trade, business and opérations shown un, 
der paragtaph 4," The plaintllt In error brought an action agalnst the de- 
fendant in error Ifl^^ the court below to recover on tbls poUcy. The défendant 
in error answerëd'tiàï Wèstman was employed contrary to law, in that the 
plalntiff In error Had fàlled to coniply with the statute (General Laws of 
Oregon, 1903, p. 79) entiUed "An act to régula te the employment of child la- 
bor, and for the atténdânce of ehiidren at school, and to appoint a board to 
earry out thè provisions of said act." Section 4 of the act provides as fol- 
lows: "No child, under sixteen years of âge shall be employed at any work 
before the hour of 6 in the morning, pr after the hour of 7 at night, nor em- 
ployed for longer than ten hours for ahy one day, nor more than six days in 
any one week; and every such child, under sixteen years of âge, shall be en- 
titled to not less than thirty minutes for mealtime at noon, but such mealtlme 
shall not be ineluded as part of the work hours of the day ; and every em- 
ployer shall post, in a conspieuous place where such minors are employed, a 
printed notice stating the maximum work hours requlred in one week, aud 
in every day of the week, from such minors." Section 6 provides as fol- 
lows: "It shall be the duty of every person, or corporation, employing a child 
under the âge of sixteen yearS, to keep a register, in which shall be recorded 
the name, âge,; date of blrth, and place of résidence of every child under the 
âge of sixteen years employed; and It shall be unlawful for any person, or 
corporation, to employ any child under the âge of sixteen years, unless thero. 
Is flrst provideè and plaeed on flle in the factory, store, workshop, or mine, 
or in the tele^taph, téléphone, or messenger ofiBce, In which such chîld Is em- 
ployed, £^n atedavlt made by the parents, or guardian, stating the name, date, 
and place of birth, and place 6f the school attended by such child. The regis- 
ter and affldâvlt ïiëreîn provldèd for shall, on demand, be produced and shown 
for inspection te» the persans hereinaf ter provldèd for lu thls act, who are 
created à bdai'â: for tjie enfbr'çfemént of the laws of this state. The persous 
hereinaftér;proVidéy for in tfils act, who are created the board of inspection 
of child labër,:6hàll'hayë tlié'power tô detuand a certifleate of physical fltpess 
from some regularly llcensed physician, In the case of a child uhder sixteen 
years of âge, • who- may seem physlcally unable to perform the labor ;at 
which such child -may be employed, and no chUd, under sixteen, shall be em- 
ployed who çaonot lObtatnsuch a certifleate." The answer alleged that the 
plalntiff in error did not comply with the terms of the act, dn that it dld not 
keep a register in which wei» recorded the name, âge, date of birthi and place 
of residenoei of |the ohildren ejcaployed by the plaintifC in error, or the name of 
the said Ôavïd Westman, and that he was employed in violation of the stat- 
ute,, and without.^e. aiBdavitof his parents or guardians as requlred by the 
act' The plaiïitiff In etror demùrtéd to thé answer as not constitiitirig a dé- 
fense to the compjaint. TChp deujurrer was overruled. The plalntiff in error 
thérirëpiied/kllètâi^ that. the statute referred to used the term "faetory," and 
that It did not contemplate work by a minor In a sawmlll. The défendant 
in error demurred tp the reply, and the demurrer was sustained, whereupon a 
juijgnient -wa^l ifp.ndereid on the pleadings for the défendant in errpr. ' The aç^- 
tioh'Vi^as fljst fcicÀiikiJt In the state court, but, at the instance of the défendant 
in error, it was réiSéVed to thè Circuit Court of the United States, the pèti-" 
tioB»alleging tiiat the plalntiff in error was a corporation organized under the 
la-vvs bf thestftteofWisconsin, and a citizen and résident thereof, and that» 
the:llef!endailt tn error was a foreign corporation, organized under the laws? 
of Gprintiny' A'Wotion was inade to remand, but the motion was denied. , : 



iGeorge Si! pîiepTierd, of Pç)rtland, Ôr.i for plaintifï in error. 
Wilbur, Spencer & Dibble- of Portland, Or., for defendfelrit iti error. 

'Before (iïlf,BÉRT', ROSS, and MORROW, Circuit Judgés. 

^Gi|l^ëÈ!^i|;,'.'jÇlri?ui^^ (aftèf, stating-^the facts as ^tove). , [1] 

It'isi.eontenciedt?itfiat the court erred inirefasing to remand the case ta 
theis«îte>'Cô«îrtv "By the -first siÈctioh 6i Act March 3, 1887] c. 373,^ 
2'fcSstai:.-|S2, as: eorwted by, Act Aug. 13,: 1888,.^ ,866,,§ 1,;25 StaW- 



WIND RIVER LUMB?;:R CO. V. FRANKFORT M., A. & P. G. INS. CO. 343 

433 (U. S. Comp. St. 1901, p. 509), any civil action of which the Cir- 
cuit Court is given jurisdiction by the first section of the act may be 
removed to the Circuit Court of the United States by the défendant 
or défendants being nonresidents of the state, and by the first section 
of that act Circuit Courts of the United States are given jurisdiction 
of ail suits of a civil nature where the requisite amount in controversy 
is involved, in which there shall be a controversy between citizens of 
a state and foreign states, citizens, or subjects, with the proviso that 
no civil action shall be brought against any person in any other dis- 
trict than that of which he is an inhabitant. That proviso does not 
apply to actions against aliens or foreign corporations, and they may 
be sued in any district in which they may be fouhd. Barrow Steam- 
ship Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; 
In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 121 1._ The 
défendant was an alien corporation, and could hâve been sued in the 
District Court of the United States for the District of Oregon. The 
case was therefore properly removed, and there was no error in deny- 
îng the motion to remand. 

[2] It is contended that the statute of the state of Oregon regulat- 
ing the employraent of child labor, etc., is void because it violâtes ar- 
ticle 4 of section 20 of the Constitution of the state, which providtes 
that "every act shall embrace but one subject and matters properly 
connected therewith, which subject shall be expressed in the title." 
In considering this contention, it is to be observed, in the first place, 
that the fédéral courts are reluctant to déclare an act of a state Légis- 
lature unconstitutional which bas not been so declared by the highest 
court of that state. In Pelton v. National Bank, 101 Û. S. 143, 25 
L. Ed. 901, Mr. Justice Miller said: 

"It has long been recognized In this court tliat the highe.^t court of the state 
Is the one to which such a question properly belongs ; and though the courts 
of the United States, when exercislng a concurrent jurisdiction, must décide 
It for themselves, If it has not previously been consldered by the state court, 
it would be indélicate to malce such a décision in advance of the state courts, 
unless the case imperatively demanded it." 

See, also, Kane v. Erie R. Co., 133 Fed. 681, 67 C. C. A. 653, 68 
L. R. A. 788. 

[3] The act of 1903 was in 1905 amended by the Législature of 
-Oregon, but witliout eliminating any of the subjects therein contained. 
Its constitutionality, as amended, was attacked on the ground that it 
was violative of article 1, § 1, of the Constitution of Oregon, which 
déclares that ail men are "equal in rights" under the social compact, 
it is true that no discussion was had of the question whether the 
act was open to the objection that it embraced more than one subject, 
as inhibited by the Constitution ( State v. Shorey, 48 Or. 396, 86 
Pac. 881, 24 L. R. A. [N. S.] 1121), but the act as amended has been 
enforced by the state courts since the year 1905. We are not con- 
vinced, however, that the act of 1903 is invalid under the provision 
of the state Constitution which has been quoted. It is the purpose 
■of that constitutional provision to inhibit the joining in one act of 
two or more incongruous matters, and to prevent déception and trick- 
ery. It should be so construed as to avoid the evils which it was in- 



344 196 FEDERAL KEPORÏEK 

tended to prevent, and not to defeat législation, where there has been 
a substantial eonipliance with its requirements. The question whether 
an act embraces more than one subject should be determined from 
the bodj' of the act, and not from its title. If ail parts of an act 
relate even indirectly to the gênerai subject of the act, or if the sub- 
jects are not separate and distinct but are so connected with each 
other as to be germanç to the primary object of the statute, the 
act should not be; held unconstitutional. Otoe County v. Baldwin, 111 
U. S. 1, 4 Sup, Ct. 265, 28 L. Ed. 331; Ackley v. Hall, 113 U. S. 
135, 5 Sup. Ct. 371, 28 L. Ed. 954; Blair v. Chicago, 201 U. S. 400, 
26 Sup. Ct. A27, 50 L. Ed. 801 ; Monaghan v. Lewis, 5 Pennewil! 
(Del.) 278, 59 Àtl. 948; McGruder v. State, 83 Ga. 616, 10 S. E. 281 ; 
Caldwell v. Barrett, 73 Ga. 604; Feek v. Township Board, 82 Mich. 
393, 47 N. W. 37, 10 L. R. A. 69. Now the primary object of the 
statute referred to is the protection and welfare of minors. When so 
regarded, it cannot be said that the varions provisions are so dissonant 
as to come within the prohibition of the Constitution. The régulation 
of the hours of labor of minors, and; the éducation of minors in the 
public schools, are subjects not necessarily so inharmonious that they 
may not come within one statute, the aim and object of which is the 
éducation and the protection of minors. 

[4] We find no merit in the contention that the answer was de- 
fective for want of an allégation that failure to comply with the law 
contributed to the in jury to Westman. The question hère is not wheth- 
er the plaintifï in error was liable for the in jury to Westman, but 
that liability having been established by a judgment and the judgment 
paid, the question now is whether the défendant in error shall indtem- 
nify the plaintiff in error under its policy of insurance. To détermine 
that question we hâve only to consider the terms of the policy. They 
are as plain as words can make them — that there was to be no indem- 
nity for damages for injuries to a minor employed by the insured con- 
trary to law. Westman was, as we hâve seen, employed contrary to 
law. The illegality of his employment is not aiïected by the fact that 
his employer might hâve madie his employment légal by complying 
with a certain provision of the statute. When the condition on which 
a minor is permitted to be employed is disregarded, his employment 
is as illégal as if he were employed in the face of an absolute prohibi- 
tion. Frank Unnewehr Co. v. Standard Life & A. Co., 176 Fed. 16, 
99 C. C. A. 490; Goodwillie v. London Guarantee & Accident Co.. 108 
Wis. 207, 84 N. W. 164. 

[ 5 ] The statute prohibits the employment of minors under the âge 
of 16 years in a "factory, store, workshop, or mine, or telegraph, télé- 
phone or messenger office." The plaintifï in error contends that a saw- 
mill is. not included. We think that there can be no doubt that a 
sawmill cornes within the term "factory," as used in the statute. The 
plaintifï in error in its complaint allèges that its business is "to carry 
on the business of manufacturing lumber and timber products." 
"Manufactofy" and "factory" are différent forms of the same word 
26 Cyc. 530. In Schott v. Harvey, 105 Pa. 222, 51 Am. Rep. 20L 
the court said : "The word 'factory' is a contraction of 'manuf actory.' " 



HENKEL V. UNITED STATES 345 

Webster's Dictionary defines factory as "a building or collection of 
buildings appropriated to the manufacture of goods." It is true that 
"factory" is not synonymous with "■mill," for it is a more gênerai 
term. A factory may contain several mills (Thomas v. Troxel, 26 Ind. 
App. 322, 59 N. E. 683), and in State v. A. W. Wilbert's Sons Lumber 
Company, 51 La. Ann. 1223, 26 South. 106, it was held that sawmills 
are manufactories. The statute should be construed in harmony with 
its purpose, which was to protect children and to regulate their em- 
ployment, and we hold that it was the intention that it should apply 
to a sawmill, which is a species of factory, and is included within the 
gênerai term "factory." 
We find no error. The jud^ment is affirmed. 



HEXKEL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1912.) 

No. 2,094. 

INDIANS (§ 15*) — tiANDS— PBEFEBENCE RiGHT to ALLOTMENT — RiOHT TO Ee- 
LINQUISH TO UkITED STATES. 

Indians, constitutinj; ttie members of a family, who liave settled on and 
improved a tract of tribal land on a réservation under provisions of a 
treaity agreement giving theni such right of settlement. and also a préf- 
érence riglit to sélect such lands on tlieir allotment in severalty, may. 
wltli the approval of the Secretary of the Interior, sell thelr improvements 
and relinquish their préférence right to the TJnlted States, reserving their 
right to sélect their allotments elsewhere, where the land is required for 
an Irrigation project being constructed under Réclamation Act June 17, 
1902, e. 1093, 32 Stat. 388 (U. S. Comp. St. Siipp. 1911, p. C62). 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ IT, 34, 37-44: 
Dec. Dig. § 15.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action at law by the United States against Henry Henkel, Caro- 
line Henkel, George Henkel, William Henkel, Lizzie Henkel, and 
Mamie Henkel. Judgment for plaintifï, and défendants bring error. 
Aiïirmed. 

The United States brought au action against the plaintiffs in error to re- 
cover the possession of about 800 acres of land of the Blackfeet Indian réser- 
vation, in Montana. The couiplaint alleged that prior to November 5, 1906, 
the United States, pursuant to the Réclamation Act (Act June 17, 1902, c. 
1093. 32 Stat. 388 |.U. S. Comp. St. Supp. 1911, p. 662]), made surveys for 
the Milk river irrigation project, in the northern part of Montana, and that 
the lands described in the couiplaint were uecessary for flovyage and construc- 
tion purposes in connection with said project; that the plaintiffs in error 
prior to that date settled on and occupied the said land by virtue of their be- 
ing wards of the government and members of the Piegan tribe of Indians, 
with the exception of Henry Henkel, a white man, the husband of Caroline 
Henkel and the father of the other parties défendant to the action, ail of 
whom resided together on the réservation; that on November 5, 1906, Caro- 
line Henkel. for herself and her two daughters, together with George and 
William Henkel. made à written proposition to the (^ommissioner of Indian 

^For other cases see same topic & S numbeb in Dec. & Âm. Drgs. 1907 to date, & Rep'r Indexes 
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Affairs to relinqulsli to,.thç TJjjited States ail claiiii to the .lands then oeci}- 
pled' by them, bélng the lâhds descrlbed In the complaiht, atid ail buildings 
thèreon, for the sùm of $7j500, reservlng.ifto themselves the right to sélect 
their allotments pf ^ual area as provided by law from the unoccupied lands 
of the sald réservation ;,, tbait Henry Henkel, as head of thé family, approved 
sald proposition; that ôh February 15, 1907, the proposition wàs approved 
and àèceptéfl by the Secretary of the Interidr, who pald to Catoliiie Henkel 
the sald Buin of $7,500 ; ; that thereupon she, for herself and her two daughters, 
signed a receipt for said Sum, and a relinquisbnient of ail their rights to the 
land oçcupied by them, an^, said receipt was also signed by CJeorge and Wil- 
liam Henkel, and approved by Henry Hehkel. The défendants to the action 
demurred. to the complalnt on the ground that the court had no jurisdiction, 
and that the complaint dld not state facts sufflcient to constltute a cause of 
action. The demurrer was overruled, and the défendants flled their answer, 
in which they alleged that they, wlth the exception of Henry Henkel, were 
members of the Piegan tribe of Indians and wards of the government, re- 
siding upon the réservation, and that for more than 10 years before the com- 
mencement of the action they had, with Henry Henkel, reslded thereon, and 
on the lands descrlbed in the complalnt ; that since the passage of Act Marcb 
1, 1907, e. 2285, 34 Stat. 1,035, providiug for the opening of the said réservation 
they bave, and do sélect from the lauds oçcupied by them, certain lands as 
the allotment for pach, desta-lblng the same by their légal subdivisions ; that 
under the provisions of su'ch act they are entitled to hâve the same allotted 
to them, but that the allotting offlcers hâve refused and declined to allot the 
same to them; that under protest George, William, and Lizzie Henkel bave 
select«d lands elsewhere upo»; said réservation which bave been allotted to 
them, but which they offer to rellnqiiish and to take in lieu thereof the lands 
by them first selected ; that Caroline Henkel is ready and wtlling to return 
the sum of $7,500 to whomsoever may be entitled to the same, with légal in- 
terest thereon, and offers to pay the same into the court for the use of the 
plaintiff. The défendant in error filed a demurrer to the matter so pjeaded 
in the sjiiswer on the ground that the same does not state facts sufflcient to 
constitute a défense. The- demurrer was sustained, and thereafter judgment 
on the piaadings was rendered for the défendant in error. 

Waish & Nolan and T. J. Walsh, ail of Helena, Mont., for plain- 
tifïs -in error. 

Jas. W. Freeman, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

^GILBERl, Circuit Judge (after stating the facts as above). It 
is contended that the instruments signed by and on behalf of the 
plaintiffs in error are void for want of capacity on their part to make 
such disposition of their right to sélect the lands in controversy as 
their' ajlotments, and for want of capacity on the part of the officers 
o'f'tjié government, chàrged with the exécution of the réclamation 
law, to icquire such lands or;, any lands within an Indian réservation, 
or toi dévote any of such lands to réclamation purposes. The rec- 
latnàtion project, for the consiti'uctîon of which thé land in controversy 
ièi.kpvighftobe'vis.edby the United States, is a project for the irriga- 
tion olf.landgat a çiistance from the Blackfeet Indian réservation, and 
the lands in controversy are intended to be oçcupied for a dam and 
storàge' réservoir. By the agreement between the Uiiited States and 
the Blackfeet Indians of September 26, 1895 (29 Stat. 355), it was pro- 
vided in article 5 that during the existence of the agreement no allot- 
mer.ts of land in severalty should be made to the Indians, but that the 
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whole réservation should be considered to be held by them as a com- 
munal grazing tract, but it was provided : 

"That any member of the tribe may, with the approval of the agent in 
claarge, fence any such area of land as he and the members of hls famlly 
would be entitled to under the AUotment Act, and may flle with the agent a 
description of such land and of the improvements that he has made on the 
same, and the flllng of such description shall glve said members of the tribe 
the right to take such lands when allotments of the land in severalty shall be 
made," 

Article 7 provides that whenever, in the opinion of the Président, 
the pubUc interests require the construction of railroads or other 
highways, telegraph or téléphone lines, canals or irrigation ditches, 
through any portion of the réservation, a right of way shall be "and 
is hereby granted for such purposes, under such rules, régulations, 
limitations and restrictions as the Secretary of the Interior may pre- 
scribe, the compensation to be fixed by said Secretary, and by him 
«xpended for the benefit of the Indians." 

There is no allégation in the pleadings that the plaintiflfs in error 
at any time filed with the agent of the réservation a description of 
the land occupied by them, or of their improvements thereon. The 
plaintiffs in error did not relinquish their allotment right, but merely 
their préférence right to sélect for their allotment the particular 
tract of land on which they resided. In Williams v. First National 
Bank, 216 U. S. 582, 30 Sup. Ct. 441, 54 L. Ed. 625, the court 
recognized the right of one Indian to surrender and relinquish to 
another Indian his préférence right to an allotment of a tract of 
land. The court quoted with approval the language of the United 
States Court of Appeals of the Indian Territory, in which it was 
said: 

"The statute did not iutend that an Indian should be compelled to take his 
allotment on the laud then held by him. He could sell his improvements and 
holdings to another Indian for allotment, and lay hls own on other land which 
he might find vacant, or whk-h he mlght, in turn, purchase from another In- 
dian." 

It being established that an Indian on a réservation may relinquish 
his préférence right to allotment to another Indian, it follows as a 
matter of course, and with stronger reason, that he may relinquish 
to the United States. It was only to prevent sales and transfers to 
other persons that restrictions were placed upon the power of In- 
dians to alienate their lands or convey their rights of possession. 
There is no restriction on. their right to sell or relinquish to the 
United States. Title to lands occupied by the Indians, whether on 
réservations or otherwise, has always been recognized as being in 
the United States. In Lykins v. McGrath, 184 U. S. 169, 22 Sup. 
Gt. 450, 46 L. Ed. 485, referring to the purpose of imposing re- 
strictions on the Indian's power of conveyance, the court said that it 
was — • 

"in order that he should not be wronged in any sale he might désire to make; 
that the considération should be ample; that he should in fact reeeive it, 
and that the conveyance should be subject to no unreasonable conditions or 
qualifications. It was not to prevent a sale and conveyance, but only to guard 
agalnst Imposition therein." 
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In: Jones y. Meehan, 175 U. S. 1-8, 20 Sup. Ct. 1, 4 (44 L. Ed. 
49), the court said: 

"Undoubteclly the right of the Indian nations or tribes to their lauds with- 
In the United States was a right of possession or occupancy ouly. ïhe ulti- 
luate tltle in fee in those lands was in the United States, and the Indian title 
coiild not he conveyed by the Indians to any one but the United States without 
the consent of the United States." 

Nor do we think there can be any doubt that the officers of the 
United States who conducted the negotiations and received the re- 
linquishment and paid for the same acted within the scope of their 
authority. The Corhmissioner of Indian Affairs having management 
of ail matters arising out of Indian relations, and charged with the 
duty of safeguarding the Indian's rights, acted under the direction 
of the Secretary of the Interior as required by law. By section 7 
of the Réclamation Act, it is provided that whenever in carrying 
out the provisions of the act it should become necessary to acquire 
any rights or property "the Secretary of the Interior is hereby au- 
thorized to acquire the same for the United States by purchase or 
condemnation," etc. Under the authority of that act, the relinquish- 
ment was obtained. 

We find no error. The judgment is affirmed. 



ATCIIISOX, T. & S. F. RY. CO. y. TIEDT. 
(Circuit Court of Appeals, Seveuth Circuit. Jauuary 2, 1912.) 

No. 1,78G. 

1. Railroads (§ 218*) — Service — Duty to Ren&er. 

While a carrier in gênerai has a duty to serve the public, the right 
to be served is in the public as such, and arlses ouly when some Individn- 
al demanda a service that is coinmon and due to him as a member of 
the public. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 715; Dec. Dig. 
§ 218.*J 

2. Railboads (§ 218*) — Pabticular Service — Duty to Render. 

Where an indlvidual séparâtes hiniself from the public and deniands 
a use of a common carrier's property or facllitles, not in the coinmon 
right, but for his own profit or advantage, the carrier may either refuse 
or obligate itself to give the spécial privilège, so long as it does not 
incapacitate itself for fuU performance of Its public obligations. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 715 ; Dec. Dig. 
§ 218.*] 

3. Principal and Agent (§ 183*) — -Service — Ddty to Give — Action by 

Agent of Intending Passengers. 

Plaintiff, as agent of intending passengers, cannot complain of the 
carrier's refusai to render service ; the right to service being in the in- 
tending passengers. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. g§ 
691-700; Dec. Dig. § 183.*] 

4. Railroads (§ 218*) — Spécial Service — Dtjty to Give. 

No group of persons separating themselves from the public can de- 
mand, in the common right, that a spécial train to which they alone, 

•For other cases see same topic & i »umbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and not the public generally, shall be admitted, shall be run on particu- 
lar days and at particular bours, at their élection, to a suburban amuse- 
ment park, nor ean the lessee of the park eompel the carrier by man- 
damus to furnish such service. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. § 1715 ; Dec. Dig. 
§ 218.*] 

5. Railroads (§ 218*) — Effect of Ctjstom. 

A carrier's custooi to furnish spécial service to and from an amuse- 
ment park under spécial contraets would not establish a custom to fur- 
nish such service without the contraets. 

[Ed. Note. — For other cases, see Eailroads, Cent. Big. § 715 ; Dec. Dig. 
i 218.*] 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Action by Frederick C. Tiedt against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for plaintifif, and défendant brings 
error. Reversed and remanded. 

Défendant in error (plaintifC below) alleged in his déclaration: That for 10 
years prlor to 1008 lie owned and still owns a picnic park contiguous to dé- 
fendants railway in Cook county, 111. ; tliat at defendant's spécial Instance 
and request he expended $40,000 in putthig in amusement fcatures; that 
prier to the grievances herein complained of he bad been niakiiig $15,000 a 
year eut of the patronage of excursionlsts ; that uj) to 1908 détendant en- 
couragea plaintifï to luaintaln and operate his park ; that near ijlaintiff's 
park was Columbia Park; that the two were the only practicable sites for 
picnic parks on defendant's line near Chicago ; that the length and character 
of haul, cost of service, and volume of business to the two liarks were prae- 
tically the same ; that no other transportation line was avaihible ; that prior 
to 1908 défendant furnished excursion trains to both under substantially the 
same circumstances and conditions and without discrimination ; that during 
1908, and thence hitherto, défendant continued the same service to Columbia 
Park, but, in violation of its duty, refused to run excursion trains to plaln- 
tiff's park, to his great damage. 

On a trial of the gênerai issue, the court submitted the case to the jury as 
«me of uulawful discrimination. The jury returned a verdict for .$38,000, 
■'j;i5,000 being for damages acerued and $18,000 for future damages ; and 
judgment ou the verdict was entered. 

Of 4::! assignments of error we deem it essential to consider only 2: Re- 
fusai to direct a verdict for défendant ; overruling the motion in arrest of 
.judgment. 

For the détermination of thèse assignments plaintifif's évidence may be as- 
sumed to support every allégation of faet in the déclaration. We pass over 
ail of defendant's évidence that spécial trains to plaiutift's park were re- 
fused on account of the boisterous and unruly conduct of excursionlsts, break- 
ing Windows, damaging seats, interfering with safe opération by pulling bell 
cords, air-brake valves, and the like, and note only the undisputed status re- 
lating to discrimination. In March, 1908, plaintiffi served a written demand 
upon défendant to furnish for "hlmself individually" as owner of the park 
and for him "as agent" of 24 named clubs or societies spécial trains of from 
12 to SO cars on dates between May and August. Défendant, ealling at- 
tention to the fact that there was no contract for such spécial services, of- 
fered, if the societies plaintiff professed to represent should désire to use the 
regular trains scheduled to stop at the station adjoining plaintifE's park and 
would give reasonable notice of the number of cars necessary to add to such 
trains, to furnish accoumiodations to ail persons who should apply for tickets 
at regular passenger rates. This offer was rejccted, ou the ground that noth- 
ing but spécial excursion trains would do. Before this controversy arose the 
course of business was for plaintifC to arrange with a society to rent his 

*For otber cases eee same tdplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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park for a Certain day, and then for the soclety to make a spécial Contract 
wlth défendant for an excursion train on that day. 

Robert Dunlap, for plaintiff in error. 
Fred W. Bentley, for défendant in errer. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

BAKER, Circuit Judge (after stating the facts as above). If a 
duty rests upon a public service corporation to afford facilities inde- 
pendently to each of two persons, industries, or localities, the service 
must be rendered on substantially equal terms, impartially, without 
undue discrimination. But if no duty in law exista to serve either, 
then the giying to one of what is not owed cannot be a basis for the 
other's. pomplaint of unlawf ul discrimination ; that is, back of any 
question of unlawful discrimination must lie the duty to serve. 

[1j 2] It is usually said that a common carrier's duty is to serve the 
public. In a gênerai sensé this is true, for latently the right to be 
served is in the public; but the carrier's duty arises only when some 
individual demands a service that is common, that is due to him as a 
member of the public. And if the individual séparâtes himself from 
the public, and demands a use of the carrier's property or facilities, 
not in the common right, but for his own separate profit or advantage, 
the carrier may either refuse or, writhin certain limits, obligate itself to 
give the spécial privilège. We say "within certain limits," for in the 
public interest the carrier cannot bè permitted to incapacitate itself for 
the full performance of its public obligations. Thèse principles are 
sufficiently illustrated in The Express Cases, 117 U. S. 1, 6 Sup. Ct. 
542, 628, 29 L. Ed. 791 ; Lake Shorè, etc., Ry. Co. v. Sinith, 173 U. S. 
697, 19 Sup. Ct. 565, 43 L. Ed. 858 ; Donovan v. Penn. Co., 120 Fed. 
215, 57 C. C. A. 362, 61 E. R. A. 140, affirmed in 199 U. S. 279, 26 
Sup. Ct. 91, 50 E. Ed. 192 ; Johnson v. Georgia Rld. Co., 108 Ga. 496, 
34 S. E. 127, 46 L. R. A. 502 ; State ex rel. Skeen v. Ogden Rapid 
Transit Ço. Xytah) 112 Pac. 120; 1 Wyman on Public Service Cor- 
porations, § /ST . 

[3j4] Tested by thèse principles, a cause of action w^as neither 
pleaded nor proved. Plaintifï was not demanding, in the common 
right, that he be accepted as a passengér. As agent of intehding pas- 
sengers, plaintiff had no standing, for the right would be in them. 
Further, no group of persons, who separate themselves from the pub- 
lic, can demand, in the common right, that a spécial train, to vi'hich 
they alone, ànd not the public generally, shall be admitted, shall 
be run on such days and at such hours as they choose to Birnam 
Wbod, or any field or grove that' pleases them. Still less is there 
room for the clàim that every landowner, or any landpwner, who may 
hâve rentéd his ground to intending picnickers, can by mandamus com- 
pel the carrier to furnish such trains. 

Défendant, a foreign corporation doing an Interstate business, was, 
of course, as fully subject to Illinois law as any interstaté Carrier char- 
tered by the state. But we find nothing in the Illinois Constitution, 
statutes, br décisions thàt fUrnishes any f oundation for plaintiff 's case. 
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Authorities dealing with the rights of passengers, shippers, and con- 
signées are not in. point, for plaintiffwas not a passenger, nor was he a 
shipper or consignée of passengers. 

[5] Contract and custom were urged in argument as additional 
grounds of plaintiff's case. That plaintiff on defendant's "encourage- 
ment" should hâve opened his park, andi "at defendant's spécial in- 
stance and request" should hâve invested so large a sum in structures, 
may hâve been unfortunate. But no contract éléments of time, terms, 
conditions, mutuality, appear in pleadings or proofs; and the cause 
was submitted to the jury solely as one of discrimination. As to cus- 
tom it is enough to say that a custom to do a thing from time to time 
under spécial contracts will not establish a custom to dispense with 
contracts. 

The jud^ment is reversed, and the cause is remanded for further 
proceedings not inconsistent with this opinion. 



BROWN V. UNITED STATES. 

CHRISTOPHER v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. Jaiiuary 2, 1012.) 

Nos. 1,763, 1,764. 

1. APPEAL and ERBOB (§ 883*)— REVIEW— ESTOPPEL TO ALLEGE Errob. 

On reView by an appellate court of a judgment imposing sentences for 
contempt in disobeying an order which required défendants to produce 
certain :papers before a grand jury, which order was entered with their 
consent, no question of procédure or of privilège existing prior to sucU 
order can be ralsed, havlng been waived by their consent thereto. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3611 ; 
Dec. Dig. § 883.*] 

2. JUD0MENT (§ 315*) AmENDMENT OF RECORD— POWER OF COURT AfTEE TeRM. 

A court had authority, by a nunc pro tune order made at a subséquent 
term, to amend the record of findings on which a judgment for contempt 
was based, by adding to such flndings others which,, as fihown by the bill 
of exceptions taken by défendants, were in fa et made at the time of the 
heârlng. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 613; Dec. Dit?. 
§315.*] 

3. Contempt (§ 24*) — Acts Constituting Contempt. 

A judgment Imposing sentences for contempt against défendants for 
refusing to produce papers before a grand jury in compliance to an order 
therefor made with their consent held supported by évidence showing 
thât they had the papers in their possession when in the jury room, but 
denied thefact, both then and after being brought into court and sworn. 

[Ed. Note; — For other cases, see Contempt, Cent. Dig. §§ 71-74; Dec. 
Dig. § 24.*] 

In Error to the District Court of the United States for the Eastern 
Divisidn of the Northern District of Illinois. 

Erom judgments for contempt of court, entered at the instance of 
the United States against John A. Brown and Aileen Christopher, dé- 
fendants brjng error. Afïirmed 

•For ol^er ^a^ies ses «âme toplc & i iïumbeb in Dec. & Am. Digs. 1907 to date, & Rop'r Indexe» 
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James Hartnett and J. 'K. McMahoh, fof plaintiffs in error. 
■J^tnës H. Wilkei-son and 'Albert G. Welch, for the United State^. ' 

Before BAKER, SEAM AN, and KOHI.SAAT, Circuit Judges. 

BAKER, Circuit Judge. Thèse writs 6f error assail judgments for 
contempt of court, under^which Brpwn was sentenced to iraprisonment 
in tlie county jail for 70 days and Mrs. Christopher for 30. 

On several occasions;in Jate Novembèr and, early December, 1910, 
Mrs. Christopher and'ÉroWn as her attorney were before theîgrand 
jury as witnesses in an anti-trust, investigation. On December 8th 
the grand jury reported in Writing to the court that thèse witnesses 
liad refused to produce certain papers, inchiding four Hittell checks. 
Thesreupon the court entered an order re^uiring th^m to appear and 
answer on December 9th. They appeared. The court appriséd them 
that the subject of inquiry was their refusai to produce the papers as 
reported by the grand jury, asked them if a postponement to the lOth 
would give them ample time, and at their request dispensed with writ- 
ten answers and agreèd tô heari orâlly aM Questions involved. Before 
the grand jury Mrs. Christopher,,owneroJ the papers, had taken the 
position that they were exempt from seizure, and Brown hadclaimed 
that hi^knowledge df them was cônfidential: Af thé"Hearing on the 
lOth Mrs. Christopher and Brown agreedr to produce on the court's 
order ail the papers within their possession or under their control ;^ and 
the court thereupon made the order aîid CQntinued the màtter till Moh- 
day.the 12th, . , vr -.'f',^ .:.;.> :.'., ,ù :■ rii 

[1] Hère we suspend the nat'fativè tb' note that àll aSsignments of 
error ba^édôif the propositions tTha't tl:\e, grand jury had h(?'j.urisdiction, 
that Mrs, phristopher çoiild nqt làwfully be compelled to produce the 
papers, that Brown's knowledge of the inatter was privileged, that the 
grand jury's report waS; insufficient asa pleading, that there was error 
in proceeding to a hearing ^ without written answers^ and that the 
court's action' in orderin|j Mrs. Christopher and Brown tcy produCe the 
papers wâs il|ègâl, are riùgâtor^^^^^ privilège were 

waived, the answers were taicenorally by agreement, the order pf De- 
cember lOth was entered ibyi consent, and particularly because, as will 
hereafter appear, the convictions of contempt were based, not on any 
conduct leading up to the order of December lOth, but on the con-: 
tumacious behayior of thèse t)erSons on the 12th, wheri they were pre- 
tending to pbey 'the agreed drder of the lOth. 

On that daythéy proquced what each asseverated i wasi "ail the pa- 
pers, everything." The four Hittell checks were missing. iAfter fur- 
ther testimony wafe .heard,"the court ordered thèse v^itnesses into the 
marshal's custody until they should produce the checks^ in question. 
(And no assignmen.t basgd on this order, can prevail, because, the |Writs 
of error are not addressed to it, and teGMse|ît v^^as superseded.by the, 
judgrpents on jeview.) Leavirig the 'coùrtroorn with thq^fpàrshal, Mrs. 
Christoiîher aiiO Brown weré joined by a. Mrs. Roth, who accompanied 
them to the marshal's office. Mrs. Rbth',ïeftthe marshars, office,, hav- ' 
ing itt. her possession the four Hittell checks, which ha:d been given 
to'hér'by Mrs; Christopher with the direction to get' thèm butôï'fhé 
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fédéral building. When stopped in the corridor by Mr. Childs, assist- 
ant district attorney, Mrs. Roth denied that she had received any pa- 
pers from Mrs. Christopher. Taken before the grand jury and sworn, 
she admitted that Mrs. Christopher had passed the checks in question 
to her on the way to the marshal's office. Mrs. Christopher and 
Brown were then, in the afternoon of the 12th, taken before the court. 
On her oath Mrs. Christopher denied having given the checks to Mrs. 
Roth, who, being put on the stand, contradicted her and produced the 
checks. Thus caught, Mrs. Christopher admitted the truth of this 
part of the matter, but denied that she had had the checks in the fore- 
noon, when the remainder of the papers were being produced in court, 
claiming that they had been passed to her in the hall by a person whom 
she declined to name. Testimony of the-marshal and others soon de- 
veloped the fact that no one but Brown could hâve slipped the checks 
to Mrs. Christopher. Brown, after having first sworn that he had 
never seen the checks before Mrs. Christopher showed them to him in 
the mafthaFs office, at this point admitted the falêity of that state- 
ment and joined Mrs. Christopher in the claim that he had passed them 
to lier in the hall, asserting for himself, however, that some person,; 
to him unknown, hadi given them to him in the hall, with the direction 
"There are the Christopher checks, pass them to Mrs. Christopher." 
Other testimony pointed to the falsity of Brown's last position. (But, 
if the claim were true, it would hâve been Brown's duty to obey the 
court's order, not the stranger's.) Thereupon the court found each 
guilty of contempt in refusing to produce the Hittell checks in court 
on the 12th, while thèse witnesses were in court pretending to carry 
out the agreed order of the lOth, and continued the question of pun- 
ishment until the next morning, when the judgments now on review 
were entered. 

[2] On December 17th the writs of error were issued. January 
20, 1911, plaintifïs in error presented to the District Court their bill of 
exceptions, which was then signed and filed. On March 13th, at a 
subséquent term, the District Court by a nunc pro tune order substi- 
tuted for the recorded finding of December 12th an amplified record 
of the court's finding, which included as contumacious acts in the 
court's présence the false statements on oath of thèse parties in at- 
tempting to shield their withholding of the checks. By certiorari the 
record of the amplified finding bas been brought into thèse cases, sub- 
ject to the question of its competency. 

Generally a record cannot lawfully be amended after the term unless 
there are minutes of the clerk, notes of the judge, or other officiai 
évidence by which to amend. But the case of In re Wight, 134 U. S. 
136, 10 Sup. Ct. 487, 33 L. Ed. 865, is authority for sustaining a nunc 
pro tune entry when there is no évidence of the original officiai action 
beyond the judge's recollection of the facts. Hère, however, the 
amendment was justified by the gênerai rule ; for the bill of exceptions, 
an officiai record of the District Court, shows that the court found the 
varions excuses of plaintifïs in error to be false. 

[3] Conviction need not be fested on the amended finding, for the 
essence of the offense was the willful withholding of the checks. If 
196 F.— 23 
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plaintiffs in error also gave false excuses, that was incfdental and 
collatéral. That thèse persons had the checks in the courtroom bef ore 
the judge on December 12th, and intentionally concealed them while 
making a voluntary production of the remaining papers, is a finding of 
fact which is abundantly sustained by the record. 

Thèse cases, therefore, were direct contempts of the court's author- 
ity, in the court's présence, and consequently no formai charge or 
writ or answer or trial was required. A summary inquiry and a record 
of the finding and punishment were sufïicient to constitute due pro- 
cess of law. Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 
405; Savin, Petitioner, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150. 

(The judgments are severally affirmed. 



EPSTBIN T. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,784. 

1. JuDQBs ({f 39, 47*) — Disqualification— "CoNCERNED inr Intebest"— "Or 

Rev. St I 601 (Ui S. Comp. St 1901, p. 484), provides that If the Judge 
cf any District Court Is in any way concemed In Interest In any suit pend- 
Ing thereln, or has been of counsel for elther party, it shall be hls duty, 
on application by elthér party, to certify the case to another court. The 
Judgé before whom défendant was brought for trial on an indlctment 
for suborning a wltness at a hearing in bankruptcy to commit perjury 
whlIe couductlng a hearing In a bankruptcy case to discover assets, ap- 
pëared to be angry and said In the présence of accused: "This Is a nasty 
pièce of business. Thls esta^e has been looted by some one" — and then 
tumed to an offlcer 6f the court and directed that be use what was left 
of the estate, even to the last penny, to Inyestlgate the matter, and if 
any one, whoever he mlght be, had commltted any act that could be 
reached and punlshed under the law, to Instltute proceedings against blm. 
.Held, that the judge merely pèrformed hls duty to direct, an officiai in- 
quiry of what appeared to be a crlmlnal offense, and did not thereby 
become dlsquallfied to tzT' accused therefor, as being elther "concemed 
In Interest" or "of counsel" for the prosecutlon. 

[Ed. Note.— For other cases, see Judges, Cent. DIg. \\ 184-186, 214r-219, 
222, 223 ; Dec. DIg. Si 39, 47.* 

For other définitions, see Words and Phrases, toL 2, pp. 1384-1386 ; vol. 
«, p. 4914.] 

t. Pebjurt (g 2*) — SuBOSïUTioN OF "Pbbjubt"— Bankruptoy Proceedings. 
Rev. St { 6392, brought forward as Pen. Code, § 125 (Act March 4, 
1909, c. 321, 35 Stat 1111 [U. S. Comp. St Supp. 1909, p. 1427]), déclares 
that whoever, havlng takeu an oatb before a compétent tribimal, offlcer, 
or persoh in any case In whlcb a law of the United States authorizes 
an oath to be admlnlstered, that he shall testlfy truly, etc., shall wiH- 
fuUy and contrary to SuCh oath state any materlal màtter whlch he does 
not bellçve to be true, la guilty of perjury and shall be âned not more tban 
$2,000 and imprisoned not more than âve years. Section 5393 provides 
that whoever procures iinother to commit perjury Is guilty of suborna- 
tion of perjury and pùnishable as prescrlbed in tlié precedlng section. 
Bankr. Act Juiy 1, 1898, c. 541, § 29, 30 Stat 554 (U. S. Comp. St 1901, 
p. 3433), pro vides that à person shall be punlshed by imprisonment for 
not to exceed two years on conviction of havlng knowlngly and fraudu- 

*r«r otber cmm ■•• iam« topis 1 1 nvmbbb In D*c. A Am. Cigi. U07 to daU, 4 Rep'r Ind«xM 
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lently made a false oath In or In relation to any proceeding In bank- 
ruptcy. Held, that false swearlng In bankruptcy proceedlngs, constl- 
tuted "perjury," within sections 5392, 5393, Bankr. Act 1898, § 29, belng 
regarded merely as changing the punisbment for perjury committed in 
bankruptcy proceedings; and hence suborning a witness at a hearing 
in bankruptcy to commit perjury constituted an offense within sections 
5392, 5393. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. § 2 ; Dec. Dig. § 2.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5305-5310; 
vol. 8, p. 7751.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Hyman Epstein was convicted of suborning a witness at a hearing 
in a bankruptcy proceeding to commit perjury, and he brings error. 
Aiïirmed. 

Benjamin C. Bachrach, for plaintifiE in error. 

James H. Wilkerson and Harry A. Parkin, for the United States. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintifï in error was convicted of suborn- 
ing a witness at a hearing in a bankruptcy proceeding to commit per- 
jury. 

A most flagrant case on the part of a member of the bar in corrupt- 
ing a witness was completely presented in the indictment, amply sus- 
tained by the évidence, and fully and fairly submitted to the jury by 
the charge of the judge. Assignments of error with respect to indict- 
ment, variance, and charge need no spécifie attention. Two questions 
remain that require statement and answer. 

[1] I. Section 601 of the United States Revised Statutes (U. S. 
Comp. St. 1901, p. 484) provides that if "the judge of any District 
Court is in any way concerned in interest in any suit pending therein, 
or has been of counsel for either party, * * * it shall be his duty, 
on application by either party, to cause the fact to be entered on the 
records of the court," and to certify the case to another court. 

Plaintifï in error filed an afiidavit in which he alleged that the 
judge wàs conducting a hearing in a bankruptcy case for the purpose 
of discovering assets; that at the conclusion of the hearing the judge 
appeared to be angry and said in the présence and hearing of affiant, 
"This is a nasty pièce of business ; this estate has been looted by some 
one;" that the judge then turned to a gentleman standing at the bar 
and said, "Use what is left of this estate, even to the last penny, to 
investigate this matter, and if any one, whoever he may be, has com- 
mitted any act that can be reached and punished under the law, insti- 
tute proceedings against him." 

On this it is asserted that the judge was "concerned in interest" in 
the case, and became "of counsel" for the prosecution. Officiai duties 
of the trial judge include his instructions to grand juries to investi- 
gate alleged violations of law, which may be brought to their attention 
by the district attorney or otherwise, and of whose actual existence 
the judge personally knows nothing. If in the course of officiai busi- 

*For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ness in cojirt the ju4ge sees that an offense a,gainst the Pénal Code has 
been oris being committed, does his. officiai duty require him to ignore 
the matter ? No, we say. For him to f ail to direct an investigation to 
be madie would be riot merely an abandonment of his post as a minis- 
ter of the law, but as well an implied approval or condonation of the 
offense. To direct a prosecuting ofîicer (and presumably the "gentle- 
man standing at the bar" was an offîcer who pursued the inquiry which 
resulted in the indictment) to inquire into a matter occurring in court, 
certainly no more than charging a grand jury, makes the judge "con- 
cerned in interest" or "of counsel" for the prosecution within the 
meaning of section 601. The Richmond (C. C.) 9 Fed 863. 

[2] II. No one can be guilty of subornation of perjury unless some 
one is guilty of perjury. 

Sections 5392 and 5393 (brought forward as sections 125 and 126 
of the Pénal Code of 1909 [Act March 4, 1909, c. 321, 35 Stat. 1111 
(U. S. Comp. St. Supp. 1909, p. 1427)]) read as follows: 

"125. Whoever, havlng taken an oath before a compétent tribunal, offleer, 
or person, in any case In which a law of the United States authorizes an 
oath to be administered, that he will testify, déclare, dépose, or certify truly, 
or that any wrltten testlmony, déclaration, déposition, or certificate by him 
subscribed, is true, shall willfully and contrary to such oath state or sub- 
scribe any materlal matter which he does not belleve to be true, is guilty of 
perjury, and shall be flned not more than two thousand dollars and Impris- 
oned not more than five years. 

"126. Whoever shall procure another to commit any perjury is guilty of 
subornation of perjury, and punishable as In the preceding section pre- 
scribed." 

Section 29 of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]) provides: 

"A person shall be punlshed, by imprlsonment for a period not to exceed 
two years, upon conviction of the offense of havlng knowingly and fraud- 
ulently * * * ma de a false oath or account in, or in relation to, any 
proceeding in bankrupty." 

In the Bankruptcy Act no denunciation or punishment is found for 
one who suborns another to make "knowingly and fraudulently a false 
oath or account in, or in relation to, any proceeding in bankruptcy." 
Therefore, the argument runs, Congress in enacting section 29 of the 
Bankruptcy Act took out from the définition of perjury as given in the 
earlier section 5392 the making of a false oath in a bankruptcy pro- 
ceeding ; and since section 5393 covers only those who procure others 
to commit "perjury" as defined in section 5392, and since subornation 
of false swearing in bankruptcy proceedings is nowhere specifically 
condemned, Congress intended that such subornation might be in- 
dulged in with impunity. 

In our judgment false swearing in bankruptcy proceedings is per- 
jury, nothing more or less. Section 5392 (section 125 of the Pénal 
Code) clearly covers that and every other way of committing the 
crime. Section 29 of the Bankruptcy Act simply singles out that one 
form for a milder punishment. Two sections cover the offense, one 
generically, the other specifically. So the spécifie section has effect 
only in restricting punishment. Combined, the effect is exactly as if 
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there were only one section denouncing and punishing perjury, as 
follows : 

Wlioever, havnig laken an oalli * * * shall willfully and eoiitrary to 
such oath state or subscribe nny iriaturial matter whlcli lie does not believe 
to be triie, is guilty of perjury, and sball be flned not more than $2,000 and 
iniprisoncd not luore than flve years : Trovided, that if the perjury be eoui- 
uïitted in a bania-uiitcy proceeding the guilty persou shall be puuished by 
being iuiprisoned not more thau tvvo years. 

And upon this, which is the légal effect of the two sections, there 
would be no room for claiming that section 5393 (section 126 of the 
Pénal Code) does not embrace subornation of every sort of perjury. 
Compare Wechsler v. United States, 158 Fed. 581, 86 C. C. A. il. 

The judgment is affirmed. 



In re PARIS MODES CO,, Bankrupt. 

In re GAINES. 

(Circuit Court of Appeals, Second Circuit. April 8, 1912.) 

Xo. 178. 

Bankeuptcy (§ 353*) — Dividends— Appoktionment. 

Claimant, as bankrupt company's treasurer, falsely, but without fraud- 
ulent intent, stated in a report to a mercantile agency that the company 
owed nothing excepting current bills. On this report a j)rinting company 
extended further crédit and holds an allowed elaini for $25,000. Claim- 
ant's claim was allowed at $325,000, $199,000 of which was due when the 
mercantile report was furuished. A 3% per cent, dividend having been 
declared, there remains $12,250 for apportionment between claimant and 
the printing company. lleXd,, that the fund should be distributed by post- 
poning to the printing company payment of dividends on $199,000 of 
claimant's claim. and by dividing the fund in the proportion that the 
balance of claimant's claim bears to the printing company's claim ; that 
company not being entitled to claimant's dividend on the $199,000 as dam- 
ages for tort, action for which must be tried outside the bankrnptcy 
court. 

[Ed. Note. — For other cases, see Bankrnptcy, Cent. Dig. §§ 541-544 ; 
Dec. Dig. § 353.*] 

Pétition to Revise and Appeal from the District Court of the 
United States for the Southern District of New York. 

In the Matter of the Paris Modes Company, bankrupt. On appeal 
from, and on pétition to revise, an order of the District Court, brought 
by Thomas J. Gaines, Jr. Reversed and remanded. 

This cause cornes hère upon appeal from and on pétition to revise an order 
of the District Court, Southern District of New York, sitting in bankrnptcy. 
The controversy is between the appellant Gaines, a créditer of the bankrupt, 
and another creditor, the Wynkoop, Hallenbeck, Crawford Company, here- 
inafter called the Wynkoop Company. The estate of the bankrupt has been 
wound up and final dividend to creditors about 3^ per cent, has been de- 
clared. The order sought to be reviewed and which is dated August 3, 1911, 
directed that the dividend on $199,000 of Gaines' claim be paid to the Wyn- 
koop Company. 

The bankrupt carried on business as a manufacturer of patterns for 
women's clothing, and in connection therewith published a magazine. The 

•For other cases see same topic & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Wynkoop, Company prlnted the magazine, and Its elaim agalnst the bankrupt's 
estate ($24,120.80) Is for balance due for work done in printing sucli maga- 
zine. Gaines owned a half interest in tlie bankrupt Company. He tiimself, 
lils mother, and bis uncle bad advanced large sums of money on notes of the 
Modes Company to keep the coneem in business. The mother and uncle bad 
assigned their claims to him, and the amount of $325,500 was found by the 
référée, without dispute, to be the amount due to blm from the bankrupt's 
estate. 

The Wynkoop Company was, as bas been stated, the prlnter of the Paris 
Modes magazine. For some time the work was done for cash or on "thirty 
day aceount" ; the bankrupt belng suppUed with money through the advances 
of Gaines and his relatives. In the spring of 1909, the bankrupt asked the 
printing Company for 90 days additlonal crédit. The latter thereupon ap- 
plied to Dun's Mercantile Ageney for a report of flnancial condition and was 
infornied that the treafeurer of the Modes Company (Gaines) bad stated in 
September, 1908, that it owed nothing but short tlme current bills. TJpon the 
strength of this report, the printing company extended the crédit. At that 
time $199,000 was due for the advances referred to above. The référée took 
testimony, and, without going into détails of his report, It Is sufflcient to say 
that he found that, without any fraudulent intent, Gaines made to tbe repré- 
sentative of the Mercantile Ageney the statement as to indebtedness above 
set forth. Thereupon, on June 22, 1911, it was ordered that the order of 
the référée allowing tbe claim of Gaines at $325,500 be modlfled to the ex- 
tent that so much of this allowance as represented indebtedness of the bank- 
rupt which exlsted on September 30, 1908, sball be postponed to the elaim of 
the Wynkoop Company. That order was not appealed from. 

John J. Crawford, for appellant, 
L. J. Wolff, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

EACOMBE, Circuit Judge (after stating the facts as above). There 
is no occasion to go back of the order of June 22, 1911, or to inquire 
into its propriety. Nô àppeal was taken or pétition to review filed, and 
appellant hère concèdes that it lays down the rule for distribution in 
this case, and announces that he has no criticism to make as to the 
propriety of that rule. That is to say, although in his opinion the 
facts did not w^arrant the adoption of such a rule, he is willing to 
accept it and let the case be disposed of in conformity to its terms. 

It provides that the claim of Gaines allowed at $325,000 be modiiled 
to the extent that so much of it as represented indebtedness w^hich 
existed September 3, 1908, $199,000 be postponed to the claim of the 
Wynkoop Company. This is a very simple proposition. There is to 
be no dividend paid to Gaines on aceount of the $199,000 until div- 
idends shall hâve been paid to the Wynkoop Company sufficient to pay 
their claim in full. In other words, so far as thèse two interèsts are 
concerned, the situation is the same as if no claim for the $199,000 
had ever been proved. 

Of course, this order did not- afïect the Gaines' claim, even as to 
the $199,000, except so far as the Wynkoop Company was concerned. 
The whole claim $325,000 was a proper one against the estate duly 
allowed and must figure as such in determining the amount of div- 
idend payable generally. This we imderstand was done, and upon 
that basis a dividend of 3^^. par cent, was declared generally. Upon 
the payment of 3^/^ per cent, on their several claims to ail the cred- 
itors other than Gaines and the Wynkoop Company there remained 
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in the trustées' hands about $12,250. We get at thèse figures in this 
way : Three and a half per cent, on Gaines' whole claim ($325,000) 
is $11,375. The same per cent, on the Wynkoop Company's claim 
($25,000 in round numbers) is $875. The total amount undistributed 
is, therefore, about $12,250. 

This sum should be distributed between Gaines and the Wynkoop 
Company on the spécial adjustment prescribed for them; that is to 
say, with ail the daims of Gaines for dividends on $199,000 postponed 
to Wynkoop Company; that is, substantially eliminated — treated as 
if they were nonexistent. This will leave thèse two to divide the residue 
proportionately to their real claims : Gaines $126,000, Wynkoop Com- 
pany, $25,000. 

It is easier to do the figuring in round numbers, assuming: 

Gaines $125,000 

Wynkoop Co 25,000 

$150,000 

Of thèse claims Gaines holds five-sixths and the Wynkoop Com- 
pany one-sixth. The residue should be divided in the same propor- 
tion: 

5/6 to Gaines $10,208 3.3 

1/6 Wynkoop Co 2,041 67 



$12,250 10 



The difficulty with the plan followed by the District Court is, first, 
that it does not accord with the order of June 22 ; and second, it takes 
money awarded to Gaines as a dividend on his claim of $199,000, and 
turns it over to the Wynkoop Company, as damages for a tort, which 
we think the bankruptcy court has not jurisdiction to do. The Com- 
pany can take that cause of action to a state court and try it there. 
This we understand it has donc. 

• The order is reversed and cause remanded, with instructions to 
distribute the balance of dividends $12,250 or whatever it may be in 
accordance with the views expressed in this opinion. 



GLEASON V. THAW. 

(Circuit Court of Appeals, Second Circuit. April 8, 1912.) 

No. 176. 

Bankbuptct (§ 426*) — Disohargeable Debts— "Pkopebtt" Obtained by 
Feaud— Légal Sebvices. 

Ttiat a bankrupt induced plaintiff to render légal services for hlm by 
false représentations as to his property did not prevent the' bankrupt's 
discharge froni operating as a release Irom Uability for such services, 
they not constitutlng "property" withln Bankr. Act July 1, 1808, C. 541, 
§ 17a (2), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), as amended by Act 

*For other cases see same topic & | ncmbeb in Dec. '& Am. Dlgs, 1907 to date, & Rep'r Indexes 
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Feb. 5, 1903, e. 487, § 5, 32 Stat 798 (U. S. Comp. St. Supp. 1911, p. 1496), 
excepting llabllitiea for property so obtained from the provable debts dis- 
chargéable in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 787-791, 807 : 
Dec. Dlg. § 426.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
TOI. 8, pp. 7768-7770.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by John B. Gleason against Harry K. Thaw. From a judg- 
ment overruling a demurrer to the first supplementary défense set 
up in the answer, and dismissing the complaint, with costs, plaintiff 
brings error. Affirmedi. 

John B. Gleason, in pro. per. 

Abram J. Rose and Alfred C. Petté, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On June 28, 1906, the défendant, Harry K. 
Thaw, was indicted for murder committed in the city of New York. 
Briefiy stated, the complaint allèges that in order to secure the services 
of the plaintiff as chief counsel, the défendant represented that he was 
the owner of an interest of at least $500,000 in the estate of his 
father and had an annual income of $30,000 in his own right. That 
relying upon thèse and other représentations, the plaintiff consented to 
act a.s counsel for the défendant and performed services for him in 
that capacity which were worth the sum of $60,000 over and above ail 
payments. The complaint charges that ail of thèse représentations 
were false and made with f raudulent intent. The défendant, among 
other défenses, pleaded in a supplementary answer, his discharge in 
bankruptcy by the District Court of Pennsylvania, dated December 29, 
1910. To this the plaintiff demurs, insisting that the discharge is 
insufficient in law, the plaintiff's cause of action being liabilities for 
obtaining property by false représentations. The demurrer was over- 
ruled and the plaintiff sues out a writ of error. 

The identical question thus presented was involved in Gleason v. 
Thaw, 185 Eed. 345, 107 C. C. A. 463, 34 L. R. A. (N. S.) 894, de- 
cided February 24, 1911. The controversy was between the same par- 
ties and was decided adversely to Gleason. It may be that the court 
might hâve decided the proposition before them upon some other 
ground, but there can be no doubt that the question now under con- 
sidération was before the court and was decided by it. It is sufficient 
to State the language of the décision in the Pennsylvania case, as 
foUows: 

"The pétition for review of this order In matter of law, under section 
24(b) of the Bankruptcy Act, brings before us the single question, wbether 
the debt sued for in the action brought by the petitioner against the bank- 
rupt in the Circuit Court for the Southern District of New York was a lia- 
bility for obtaining property by false pretenses or false représentations, with- 
In the nieaning of section 17(a) of the Bankruptcy Act as amended in 1903." 

*For oUier cases see same topic & § nvmbeb In Dec. & Am. Dlgs. liiOT to da(e, £ Rep'r Indexes 
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The court considers this question at length and answers it in the 
négative, liolding that the obtaining- of légal services by false and 
fraudulent représentations is not within the Bankruptcy Act for the 
reason that such services are not to be regarded as property. This 
décision cannot be considered as res judicata, for the reason that it is 
not pleaded. 

The issue upon a demurrer must be confined to the sufficiency of 
the pleading attacked. The answer fails to allège the prior adjudica- 
tion. The défense that a discharge has been granted is not équivalent 
to a défense that a judgment has been rendered in a proceeding be- 
tween the parties, holding that the effect of the discharge is to bar 
this action. It is not unlikely that an application to amend the an- 
swer by pleading the décision of the Pennsylvania court would bave 
been granted. It is enough, however, that no such amendment was 
made. 

We are inclined to the opinion that the doctrine of stare decisis 
may be invoked with propriety. The Court of Appeals of the Third 
Circuit has decided that obtaining the services of the plaintiff valued 
at $60,000 by false and fraudulent représentations of the bankrupt as 
to the amount and value of bis property and income is not obtaining 
property by false pretenses or false représentations, and that the claim 
of the plaintiff is barred by the discharge of the défendant in bank- 
ruptcy. If this question were presented as an original proposition, it 
is possible that we might take a différent view. The construction for 
which the défendant contends discriminâtes against the lawyer, the 
physician, the teacher, and, indeed, every professional man whose cap- 
ital is his brains and the time, labor and money spent in fitting him to 
perform services of the highest value to those who employ him. It is, 
we think, at least doubtful whether Congress intended to discriminate 
against the professional man and in favor of the business man, be- 
cause, in the latter case, the bankrupt has obtained goods and in the 
former he has obtained services by false and fraudulent représenta- 
tions. Did not Congress by the use of the comprehensive word "prop- 
erty" intend to include both tangible and intangible property ? 

The question, as an original proposition, is not free from doubt. 
Much may be said in favor of the plaintiff's contention but it has been 
decided adversely to him upon the same facts by a court for whose 
judgments we bave the highest respect and we are not so clearly 
persuaded that their judgment is erroneous as to justify us in disre- 
garding the rule of comity which is peculiarly applicable to the présent 
situation. Mr. Justice Brown, in Mast, Foos & Co. v. Stover Co., 
177 U. S. 485, at page 488, 20 Sup. Ct. 708, at page 710 (44 L. Ed. 
856), has given the most clear and comprehensive exposition of the 
rule of comity with which we are familiar. Referring to the duty of 
every judge to décide the case before him upon the law and the facts, 
he says: 

"In doing so, the judge Is bound to détermine them according to his own 
convictions. If he be clear in those convictions, he should follow them. It is 
only in cases where, in his own mind, there may be a doubt as to the sound- 
ness of his vlews that comity comes in play and suggests a uniformity of rul- 
ing to avoid confusion, until a higher court has settled the law. It demands 
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of no one that he shall abdicate hls Indlvidual 5udgment, but only that 
déférence shall be paid to the judgments of other co-ordlnate trlbunals. 
Clearly it appUes only to questions wMch hâve been actually declded, and 
which arose under the same facts." 

The foregoing quotation fairly describes our présent attitude. We 
think there is sufficient doubt as to the accuracy of the plaintiff's con- 
tention to justify us in following the décision of the Third Circuit. 

The judgment is affirmed. 



HAYNES-PIPER CO., Inc., V. KTNNEY. 

(Circuit Court of Appeals, First Circuit. May 22, 1912.) 

Ko. 973. 

Sales (§ 81*) — Oeder foe Dbliveby— Sufficiency. 

Under a contract for a sale of vlnegar to be ordered by the buyer 
for shlpment before a fixed date, the buyer telegraphed the seller to "pré- 
pare for shlpment balance our contract see letter following." The let- 
ter stated that the buyer had not determlned how the goods would be 
divlded between two grades and promlsed that he would wire as soon 
as able to détermine. Such advice was never given. HeH, that the tele- 
gram dld not amount to an order for shipment. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 217-223 ; Dec. Dig. 
§ 81.»] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Action by John J. Kinney against the Haynes-Piper Company, In- 
corporated. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

John E. Eaton, of Boston (Eaton & McKnight, on the brief), for 
plaintifif in error. 

Lee M. Friedman, of Boston (Friedman & Atherton, on the brief), 
for défendant in error. 

Before COET and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was a suit at common law brought 
by Kinney, dbing business as the Kinney Company, against the Haynes- 
Piper Company on an aceount for the price of a certain number of 
casks of cider vinegar sbld and delivered according to a contract, of 
which we insert a copy of the essential parts : 

"Mémorandum of sale and purehase made this flfteenth day of December, 
nineteen hundred and six, by and betweeû the Kinney Cider & Vinegar Co., 
Benton Harbor, Mlchigan, party of the flrst part, and the Haynes-Piper Co., 
Inc., of Boston, Mass., party of the second part. 

"The party of the flrst part bas sold this day to the party of the second 
part three thousand (3,000) barrels (average capacity about torty-six gallons 
each) of absolutely pure apple cider vinegar, contaiulng not less than four 
(4) per cent, by weight acetic acld, and not less than one and seven-tenths 
(1.7) per cent, by weight of pure apple cider solids, at nine (9) cents per gal- 
lon, barrels included, f. o. b. Chicago. 

•For other cases see sâtne toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HATNES-PIPEE CO. V. KINNET 363 

"The party of the flrst part agrées that the clder vinegar shall be of a 

marketable quality and that it will be shipped in sound cooperage only, and 

that this cider vinegar will fully comply with ail state laws and the National 

Pure Food Law, known as the Food and Drug Aet of 1906. 

* ** * • « * »» * 

"The party of the flrst part also agrées to make shipments in cars of sev- 
enty-flve (75) and one hundred (100) barrels, as ordered by the party of the 
second part, after January 1, 1907, and before October 1, 1907, at which time 
this contract expires, unless otherwise extended by agreemeut of both par- 
ties. 

** * « * • * * * * 

"The party of the second part agrées to order ont for shipment the three 
thousand (3,000) barrels in cars of seventy-flve (75) and one hundred (100) 
barrels for shipments after January 1, 1907, and before October 1, 1907." 

The above contract was duly signed by the parties. A portion 
of the cider vinegar was shipped, and forms the subject-matter of 
the suit, covering the number of casks shipped at the price named 
therein. So far the parties were not in dispute, and a verdict was 
recoveredi for the amount thus claimed. The Htigation arose over 
recoupment claimed by the Haynes-Piper Company for loss of mar- 
ket profits on 2,350 barrels not delivered. So far as this is concerned, 
the jury found a verdict in favor of Kinney. 

The Haynes-Piper Company makes sundry questions about cer- 
tain rulings of the learned judge of the District Court, but thèse 
become unimportant in the view we take of the case. Also, there 
"were discussions whether, under the contract, the Haynes-Piper Com- 
pany had to, and including, the Ist day of October to order out the 
vinegar according to the contract, or whether it was bound to order 
it out sufficiently in advance of the Ist day of October to give Kin- 
ney a reasonable time in which to ship it. In the view we take of 
the case this question also becomes unimportant. 

The case turns on the single fact that the Haynes-Piper Conjpany 
had no claim against Kinney for recoupment on account of the vinegar 
not delivered unless it was ordered out at least as early as the Ist day 
of October. We are of the opinion that, on the face of the record, as 
a matter of law, the 2,350 casks in dispute were not thus ordered out ; 
so that, from any point of view, the verdict of the jury was correct. 
According to well-settled rules, the intervening steps became therefore 
unimportant.- 

It seems there were some negotiations looking to substituting for 
a portion of the shipment what are known as 41/2 per cent, goods 
instead of the 4 per cent, goods stipulated for by the contract; but 
this had not reached a diefinite stage at the time of the correspônd- 
ence, as foUows: 

"Postal Telegraph Commercial Cables, etc. 

"12 ch r s 10. Boston, Mass., Sept. 25-07. 

"Kinney Cider & Vinegar Co., Benton Harbor, Mich. 

"Prépare for shipment Chicago balance our contract see letter foUowing. 

"Tel. 5:33 p. m. Haynes Piper Co." 

[Letter head of Haynes-Piper Co., Inc.] 

"Boston, Sept. 26, 1907. 
"Kinney Cider & Vinegar Co., Benton Harbor, Mich. 

"Gentlemen: In figuring up the contract, we are giving you statement ac- 
cording to our books on sheet attached. 
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"On September 25th we ordered forward the balance of the eontract, 2,350 
bbls. and Wë may détermine withln a day or two that we shall désire a por- 
tion of thè à'mOunt to be 4^;% goods. We will.wire'you as soon as we are 
able to détermine. We liave no adviees that you liave yet sliipped the 300 
bbls. ordered on the 21st by wire, neither bave we received any acknowledg- 
ment of the despatch. 

"Just as soon as we receive the f reight charges on the three invoices unpaid, 
we will send you balance less the discount. As fast as we receive your in- 
voices with f reight prepaid and a report that the goods are O, K. we will dis- 
count every invoice. 

"Please hurry forward the 300 bbls. ordered the 21st. We hope that you 
will attend to our shipments very promptly and send the goods forward in 
such shape that our eustomers will hâve no complaints to make. Please be 
good enough to acknowledge the receipt of our orders, which we assure you 
we will appreciate. 

"Yours truly, Haynes-Piper Co., 

"F. W. MeCarter, Treas. 

"Dictated but not revised." 

[Letter head of Haynes-Piper Co., Inc.] 

"Boston, Sept. 30, '07. 
"The Kinney Cider & Vinegar Co., Benton Harbor, Mich. 

"Gentlemen: Please refer to our order ordering out the balance of the eon- 
tract for Pure Clder Vinegar, per récent letter. Please change this order to 
read, 1,400 barrels of 4i^% goods, and the balance 050 barrels of 4% goods. 
"Yours truly, Haynes-Piper Co., 

"F. W. MeCarter, Treas. 
"Dictated but not revised." 

The letter of September 30th was not received by Kinney until Octo- 
ber 2d, and in the course of the mail was not due until that time. It is 
claimed on the part of the Haynes-Piper Company that the telegram 
of September 25th amounted to an order according to the eontract; 
but it is too plain that on its face it vi'as not such an order, and this 
is madie ail the more positive by its référence to the letter which was 
to foUow. Of course, Kinney was not in law expected to act until the 
letter ref erred to in the telegram was received ; nor in due course of 
commercial transactions would the prior negotiations alter the posi- 
tion in this respect. Thèse had not reached a definite point ; and in 
the letter of September 26th the Haynes-Piper Company stated ex- 
pressly that they had not determined how the goods would) be divided 
between the two grades, and promised that they would wire as soon 
as they were able to détermine. Of course, the Kinney Company 
would wait for that telegratp, but they never received it. 

Under ail the circumstances, it is too plain that the goods were 
not in fact ordered out either in a légal or a commercial sensé until 
October 2d, which was too late to require any further discussion. 

The judgment of the District Court is affirmed, with interest; and 
the appellee recovers the costs of appeal. 
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STANLEY V. PAJARO VALLET BANK. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1912.) 

No. 2,043. 

EANKEUPTCT (§ 166*) — VOXDABLE PREFERENCE. 

The collection of a note by a bank. by means of an attachment suit and 
sale of tlie attached property on exécution within four months prier to 
the bankruptcy of the maker held on tlie évidence not collusive nor to 
constitute a voidable préférence, it appearing from stipulated facts that 
the bankrupt was conducting a mercantile business and stated when he 
borrowed the money for vvhich the note was given that the amount would 
pay ail of his other creditors and that the reason for the attachment 
was that he was removing hls stock of goods from the state; and there 
being no évidence showing directly or by falr Inference that the bank 
had knowledge of any other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 250-258; 
Dec. Dig. I 166.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in equity by George F. Stanley as trustée of the estate of 
E. L. Newman, bankrupt, against the Pajaro Valley Bank. Decree for 
défendant and complainant appeals. Affirmed. 

E. L. Newman was engaged in business, conducting a harness and saddlery 
çtore at Watsonvllle, Cal. On .lune 30, 1908, he borrowed of the Pajaro Val- 
ley Bank, the appellee herein, the sum of $300 on his représentation that he 
wlshed to use the money to discount some bills, and that hls stock was worth 
$3,800. The stock was inspeeted by an offlcer of the bank, and its valuation 
was roughly checked at the time when the loan was made. Newman exeeuted 
a note to the bank payable one day after date. On August 31, 1908, he bor- 
rowed from the bank the further sum of $500 on a similar note, he stating to 
the bank at that time that this amount would pay ail his creditors and leave 
him Indebted only to the bank. At that time hls stock of goods was practi- 
cally In the same condition as when the flrst loan was made. Checks went 
through the bank using thèse moneys so loaned for the payment of bills of 
Newman due to wholesalers. In the latter part of October, 1908, the cashler 
of the bank went to Newman's store to buy a set of harness, and he notlced 
that the stock had been very materlally depleted slnce the time of the last 
loan. He made Inqulrles on the outslde, and was informed that Newman 
had been shipplng stock away, and was Intending to remove to Honolulu. He 
Immedlately caused formai demand to be made on Newman for the payment 
of the notes. Newman failed to comply, but he at no time informed the bank 
or any of its agents that he had any creditors other than the bank. Neither 
the bank nor any of its agents ever had any Information as to the existence of 
other creditors untll bankruptcy proceedlngs were commenced on January 20, 
1909, and they at ail times up to the commencement of those proceedlngs be- 
lieved there were no other creditors of Newman. On October 27, 1908, the 
bank without further warning to Newman commenced an action on Its notes, 
and on the following day caused an attachment to be levled on hls stock. 
For the purpose of savlng the cost of keeper's fées which were $6 per day, 
the bank's attorneys proposed to Newman's attorney to reduce the bank's 
claim for attorney's fées against Newman from $125 to $50 If Newman would 
go to trial Immedlately. This was agreed to, and on October 29th, Newman 
filed an answer. The case was trled the same day, and judgment was en- 
tered in favor of the bank for the amount of Its debt and $50 attorney's fées 
and costs. Execution was immedlately levled on Newman's stock at the re- 
quest of the bank, and the stock was sold at sherlfTs sale on November 5, 
1908. On the following day the bank's judgment was pald and satisfled, and 

*For otb«r eue* *e* aame topic £ ( nuuber In Dec. A Am. Dlg«. 1907 to date, * Rep'r Iiid«M 



366 196 FBDBBAL BEFOBTEK 

the surplus of the proceeds of the sale, $5.14, was paid to Newinan by the 
sheriff. The goods were gold for $1,050, wMch, it is stipulated, was thelr ac- 
tual value. Newman was adjudged bankrupt upon the pétition of his credi- 
tors, and thereafter, on Maifch 23, 1911, hls trustée brought a suit in equity 
in the court below against the appellee herein to recover the stock so sold un- 
der exécution upon the judgment obtalned by the bank. The trustée filed Its 
answer, and the cause was trled by the Court upon an agreed statement of facts, 
which are the facts hereinabove reclted. Upon the agreed statement of the 
facts and the doeumentary évidence introduced on the trial, the court below 
found that the Judgment of the appellee against the bankrupt was not col- 
lusive, and was not obtalned by it for the purpose of hlnderlng, delaylng, or 
defraudtng any créditer of the bankrupt, and that the appellee dld not bave, 
prier to the exécution sale, reasonaWe cause to belleve that the enforcement of 
suçh Judgment would operate as a préférence over other credltors of such 
bankrupt. Thereupon judgment was entered for the appellee. 

Samuel T. Bush, of San Francisco, Cal., for appellant. 
H. C. Wyckoflf, of Watsonville, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It 
is contended that, on the agreed statement of the facts, the court erred 
in finding' that the judgment obtained against the bankrupt was not 
coUiisive, that the appellee liad no reasonable cause to believe that 
the bankrupt intended to give it a préférence, that the judgment was 
not intended as a préférence to the app'ellee, and that' its enforce- 
ment will not operate as a préférence over other creditors. There is 
no évidence in the case other than the agreed statement of the facts 
which hâve been above recited, and certain doeumentary proofs which 
appear to bave been introducedl in évidence, and which are not em- 
bodied in the record, and may be assumed to be the promissory notes 
on which the judgment was rendered. It is argued that the bank must 
bave known that the bankrupt had other creditors from the fact that 
the moneys vyhich it loaned him it subsequently paid out on his checks 
to certain wholesale dlealers, and that, having that knowledge, it knew 
enough to put it upon-inquiry to ascertain who the creditors were. 
But the fact was that at. thé time when the second loan was made the 
bankrupt stated to the appellee that the amount so borrowed would) be 
sufficient to pay ail his creditors. No reason is suggested why the 
officers of the bank should not bave belieyed that statement. But 
it is said that, whèn it was discovered that a portion of the bankriipt's 
stock had been shippedi to lionolulu, the knowledge of that fact was 
sufficient to advise the bank that the bankrupt must bave had other 
creditors, the payment of whose claims he was endeavoring to avoid. 
But the officérs of the bàjik might with equal reason hâve assumed 
that it was the bank that the bankrupt was endeavoring to defraud; 
that, haviiig obtained $800 from the bahk, he had devised a scheme to 
avoid the payment thereôf by secretly shipping his goods to Hawaii. 

Again, it is argued that the fact that the bank levied an attachment 
should be taken as indicating that it desired to obtain a préférence 
and subject the property to the payment of its owh debt to the ex- 
clusion of other, creditors. Bût the action of the bank is very réason- 
ably sustained on the theory that it feared, as it had reason to fear, 
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tHat, uniess the remaining property was attached, the banlcrupt might 
carry out his plan of removing ail of the stock from the state of 
California, andl beyond the reach of the process of the courts of the 
State. 

It is claimed that there is évidence of collusion, and that a préférence 
was intended in the fact that the bankrupt consented to an immédiate 
trial, instead of leaving the cause to pursue the ordinary course. But 
it is évident that the bankrupt had no défense to the action, and had 
nothing to gain by prolonging the litigation. On the contrary, it 
was clearly to his adVantage to put an end to the costs of keeper's fées, 
and to reduce his liability for attomey's fées, and to the argument 
that, if judgment and exécution had been delayed, the bankrupt's stock 
of goods might hâve sold at a higher price, the complète answer is 
the stipulation between the parties that the goods when they were 
sold were sold for their fuU value. There is no proof before us that 
at the time when the attachment was levied, or at the time when the 
goods were sold on exécution, there were any other creditors of the 
bankrupt, except such proof thereof as may Se aflforded by the prés- 
ence in the record of a copy of the pétition of creditors for his ad- 
judication as a bankrupt, in which pétition it is alleged that he was 
indebted in about the sum of $1,000. 

.We find no merit in the appeal. The decree is affirmed. 



NORTHERN PAC. RY. CO. v. CURTZ. 

(Circuit Court of Appeals, Nlnth Circuit. May 6, 1912.) 

No. 2,098. 

1. RaÏlkoads (I 276*) — Dangerotjs Places — Railroad Yabds. 

Where it was shown tliat children had for several years been In the 
habit of going into cars from wMch wheat had been unloaded, and which 
were left standing on a track in a public street owned by défendant rail- 
road Company, to the knowledge of and without objection from Its em- 
ployés, for the purpose of sweeplng up the scattered wheat, a llcense to 
do so may be inferred which bound défendant to use reasonable care to 
discover their présence and avoid injury to them. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 87&-886; Dec. 
Dig. § 276.* 

Injuries to licensees on trains, see note to Chamberlain v. Plerson, 31 
0. 0. A. 164.] 

2. Railboads (I 282*) — Action koe Négligence — Questions foe Juet. 

PlaintifC, a boy 11 years old, was injured by being thrown from a rallroad 
car standing on defendant's track by the shock caused by the driving of 
other cars against it. There was évidence from which the jury might 
hâve found that he was a licensee, and not a trespasser. Held, that the 
question of defendant's négligence was properly one for the jury. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §| 1014-1016, 
1019; Dec. Dig. § 282.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

•For other easSB see same tapie & ! numbeb in Dec. & Aux. Digs. 1907 to date, & Bep'r Indexes 



•368 196 FEDERAL REPORTER 

.' Action, at law by Tony Curtz, a minor, by Agnes Curtz, guardian 
ad litem, against the Northern Pacific Railway Company. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

The défendant in error brought an action against the plaintilï in error to 
recover damages for Personal Injuries. The compl^int alleged that on or about 
September 12, 1908, the plaimtiff in error held on its switches on Dock street in 
Tacohla three or four empty cars which had recently been unloaded of wheat ; 
that there was loose wheat lying on the floors of the cars ; that the plaintlfE 
in error customarily stored at that place cars from which wheat had been 
unloaded; that it was customary for many people, includiug women aud 
children, residing In Taeoma, to coUect the Wheat In the cars by sweeping the 
floors thereof; that the plaintifC in error well knew this custom, and perniit- 
ted and licensed and encouraged sald people, Including boys of tender years, 
to enter said cars and sweep up and remove the wheat theref rom ; that the 
défendant, in error, a boy of 11 years of âge, was carelessly anâ, negligently 
invited arid permltted by the plaintiff In error to board one of its said box 
cars so standing on said storage tracks for the purpose of sweeping up wheat 
in said cars; that he was of immature judgment, and unaware of the dan- 
gers connected therewith, and that whlle he and other boys were in sald car 
the servants and employés of the plaintiff in error, knowing that they were 
theré, and in a dangerous position, negligently and carelessly and without 
warning to the défendant in error or to others propelled a locomotive to which 
was attached some other cars with great and unnecessary violence and force 
against the car in which the défendant in error was standing, and thereby 
caused the same to lie moved suddenly and with great violence, throwing the 
défendant in error from the car and onto the track in front of the wheels of 
the car, whereby he was injured. The answer put in issue the allégations of 
négligence, and denied that the plaintiff in error invited or permitted the de- 
fendant in error or others to enter said cars for any purpose. Ou the trial of 
the case Judgment was rendered for the défendant in error. 

Geo. T. Reid, J. W. Quick, and L. B. da Ponte, ail of Taeoma, 
Wash., for plaintiff in error. 

Heber McPIugh and John T. Casey, both of Seattle, Wash., and 
Bâtes, Peer & Peterson, of Taeoma, Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the déniai of the motion of the plaintiff in error 
for an instructed verdict. The évidence showed that the injury oc- 
curred, not on the private property of the plaintiff in error, but upon 
a public Street of the city of Taeoma, where it was the custom of 
the railroad company to store its empty wheat cars. There was évi- 
dence that loose wheat was lef t in each car after unloading, and that 
for more than six years prior to the time of the accident men, boys, 
and girls daily and openly went into such empty cars to sweep and 
gather up loose wheat. There was évidence, too, that the railroad 
employés, including the switchmen, never drove any of thèse per- 
sons away, that there were no notices posted warning trespassers from 
the cars, and that no other warning was given by the employés of 
the company. There was évidence that the switchmen frequently told 
boys where wheat could be found in the cars, and there was testi- 
mony that but a few minutes before the injury complained of a 
switchman directed the défendant in error and his two little cousins 
to the cars, in one of which the défendant in error was sweeping 
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wheat at the time of the injury. There was évidence tending to show 
that the company knew that the children were in the custom of sweep- 
ing the wheat in thèse empty cars. 

[2] There having been proof to go to the Jury to show that the 
défendant in error was a hcensee and not a trespasser on the car, 
the only question on which the liabihty of the défendant in error de- 
pended was the question of its négligence in the act which directly 
caused the injury. There was testimony that the cars at the immédi- 
ate spot where the injury occurred were part of a long train of 
freight cars which stood on a curve, and that the men on the locomo- 
tive and the cars attached thereto which were approaching could not 
see thèse empty wheat cars, and that there was no one directly in 
charge of or looking after the wheat cars at that time. There was 
évidence that the empty wheat cars, in one of which the défendant 
in error was, received such a severe blow when struck by the other 
cars that the children who were in them were thrown violently against 
the sides of the cars they were in, and that immediately the cars 
suddenly started in the opposite direction. This testimony, if credited 
by the jury, was sufficient to show négligence on the part of the 
plaintiff in error. 

The occupant or owner of premises who invites, either expressly or 
impliedly, others to corne upon them, owes to them the duty of using 
reasonable and ordinary diligence to the end that they be not neces- 
sarily or unreasonably exposed to danger; and an implied invitation 
to another to enter upon or occupy premises arises from the conduct 
of the parties, and from the owner's knowledge, actual or imputed, 
that the gênerai use of his premises has given rise to the belief on 
the part of the users thereof that he consents thereto. This doctrine 
has often been applied to cases where a railroad company permits 
the public to cross its track between given points, and it is univer- 
sally held that, where for a considérable period persons hâve been ac- 
customed so to cross a railroad track, the employés of the company 
in charge of its trains are required to take notice of that fact, and 
to use reasonable précautions to prevent injury to persons whose prés- 
ence there should be anticipated. Felton v. Aubrey, 74 Fed. 350, 20 
C. C. A. 436; Garner v. TrumbuU, 94 Fed. 321, 36 C. C. A. 361; 
Northern Pacific Ry. Co. v. Baxter, 187 Fed. 787, 109 C. C. A. 635 ; 
Thompson v. Northern Pacific Ry. Co., 93 Fed. 384, 35 C. C. A. 
357. Although the courts hâve been most frequently called upon to 
apply the doctrine to cases of people crossing a railroad track at a 
given point, it is in the very nature of the principles involved equally 
applicable to a case where persons are in the habit of entering upon 
railroad premises at any place and for any purpose whatever, and of 
entering into the cars of the railroad company. In Ollis v. Houston 
E. & W. T. Ry. Co., 31 Tex. Civ. App. 601, 73 S. W. 30, it was 
held that: 

"Where children are in the habit of playing about the switchyard of a rail- 
road, aud the cars therein, and do so with the linowledge and aequiescence of 
the company, its agents, and employés, the company owes them the duty of us- 
ing ordinary care to discover their présence in the yard, and on the cars, and 
to avoid injury to them." 

196 1<^.— 24 
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Error is assigned to the admission in évidence of testimony as to 
the conversations between the man in charge of the switch at the place 
where the wheat cars were stored and the défendant in error and his 
companions, to the effect that the man directed the children to the 
cars and told them there was plenty of wheat over there in the cars, 
and that they better hurry over before other boys and girls got it. 
This évidence was admitted only for its value as tending to show 
that the railroad company, through its employé, had notice of the 
présence of the children at and aromid the cars at that time. The 
court said: 

"I do not think the permission of thls man would be an excuse, unless It 
îs shown that he had authority. I will permit this testimony for the purpose 
of showing he had knowledge that the boy was there, but any statement he 
may bave made the jury wlU disregard." 

We think there was no error in admitting this testimony for the 
purpose for which its admission was limited. It tended to show ac- 
tual knowledge on the part of the railroad employés of the custom 
of the children to go into the empty cars, and it went to the jury 
together with other testimony tending in the same direction. Peirce 
V. Lyden, 157 Fed. 552, 85 C. C. A. 312. In the Turntable Case 
(Railroad Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745), the court said: 

"So, In looking at the remoteness of the machine from Inhabited dwelllngs, 
when it was proved to the Jury that several boys from the hamlet were at play 
there on this occasion, and that they had been at play upon the turntable on 
other occasions, and wlthin the observation and to the knowledge of the em- 
ployés of the défendant, the jury were justlfled in the belief that children 
would probably resort to it, and that the défendant should hâve anticlpated 
that such would be the case." 

We find no error. The judgment is affirmed. 



FERGUSON V. WILLARD. 

(Circuit Court of Appeals, Second Circuit. Aprll 8, 1912.) 

No. 185. 

Bbokebs (§ 46*)— Commissions— When Eaened. 

A broker employed to procure a purchaser of real estate who would 
pay a specifled sum, but not given an exclusive employment, is not en- 
tltled to commissions where he falls to procure a purchaser willlng to 
pay the specifled sum, in the absence of anything to show that, if the 
owner had not taken the property out of the market by selling it for a 
less sum, the broker would finally hâve obtalned a purchaser wlUing to 
pay thé specifled sum. 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. § 47; Dec. Dig. § 
46.*] 

In Error to the Circuit Court of the United States for the Eastern 
■District of New York. 

Action by Eugène S. Willard against John W. Ferguson. There 
was a judgmenffor plaintiff, and défendant brings error. Reversed. 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



FERGUSON V. WILLARD 371 

This cause cornes hère upon appeal from a judgment In favor of défendant 
in error, who was plaintiff below, in an action to recover commissions as real 
estate broker on the sale of the lot and building, No. 135 Fifth avenue, New 
York. The judgment was entered upon the verdict of a jury, and the only 
assignment of error argued hère was based upon an exception to the court's 
refusai of defendaut's request "to instruct the jury to find a verdict for the 
défendant upon the ground that the testimony and évidence do not furnlsh 
grounds sufllcient to support a verdict for the plaintifC." The facts are suffi- 
clently set forth in the opinion. 

Blair & Rudd (John N. Blair, of counsel), for plaintifï in error. 
Henry M. Ward, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Upon the controlling facts there is 
really no controversy in the testimony. Plaintifif's brief states that 
the "only issues in the case were whether défendant employed pîain- 
tiff as a real estate broker and whether under such employaient plain- 
tifï procured purchaser." This is not quite accurate because it leaves 
out the very important question — what were the terms of the employ- 
ment. Employment of plaintifï as a broker is conceded by défendant, 
and plaintiff concèdes that such employment was not exclusive, that 
défendant was free to look up a purchaser himself or to engage any 
other broker to do so. 

Nor upon the proof s is there any doubt as to what the contract was. 
Plaintifï was not employed to find a purchaser who would pay the 
price which the owner might ultimately be willing to accept. He was 
employed only to find a purchaser who would pay $425,000. There 
is nothing extraordinary about such a restricted contract. To get 
such' a price might require much negotiation and ingénions and per- 
suasive argument which défendant might conclude he had neither the 
time nor the expérience and facility to undertake. But to get $400,- 
000 for the property he might well believe would be an easy matter, 
not requiring the he:lp of any broker at ail. 

Whatever may hâve been the reason for making such a contract, 
such it was, and there is no testimony showing that it was ever mod- 
ified in any way. Plaintiff evidently wished to obtain a modification 
of it, so that he might be authorized to efïect a sale for $400,000 and 
tried more than once to induce défendant to agrée to such a modifica- 
tion, but the latter invariably ref used so to do, saying that the lowest 
price at which he would authorize plaintifï to ofïer the property was 
$425,000, and that the latter could "see if he could get them up to 
that." 

Concededly plaintifï did not complète the original contract. He did 
not procure any purchaser who would pay the price named, $425,000. 
He admitted nonsuccess, indeed he seems to hâve given up trying to 
get the. purchaser up to $425,000 and to hâve undertaken to secure a 
promise from him to ofïer $400,000, in the hope that, if he could do 
so, he might induce plaintifï tp agrée to sell at that price. 

Thefefore we hâve nonsuccess, and there is nothing in the proof 
which would sustain a finding that nonsuccess was caused by any act 
of the défendant. 
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There is nothing to show that, if he had not taken the property out 
of the market by selHng it for $400,000, plaintiff would hâve suc- 
ceeded in obtaining a purchaser, the bank or any one else, who would 
pay the price stipulated for $425,000. 

The judgment is reversed. 



PRENTIS, Immigrant Inspecter, et al. v. COSMAS. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,700. 

Aliens (i 54*) — Proceedings foe Déportation— Eeview bt Courts. 

By Immigration Act Feb. 20, 1907, c. 11.S4, 34 Stat. 898 (U. S. Comp. 
St. Supp. 1909, p. 447), as amended by Act Marcli 26, 1910, e. 128, 30 
Stat. 263, tlie enfôrcement of tlie provisions for exclusion or déporta- 
tion of aliens is committed exdusively to the Executive Department, 
and if tliat department gives the hearings requlred by tlie .statute, its 
flnding of fact tbat the allen is within the excluded classes is con- 
clusive, and cannot be reviewed by the courts. It Is only when the 
administrative ofBcers do something outside of the act, or omit some- 
thlng required by the act, that judicial interférence is warranted. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
? 54.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Habeas corpus by James Cosmas, alias Athanasios Papadakos, 
against Percy L. Prentis, immigrant inspector in charge at Chicago, 
and D. Arthur Plumly. From a judgment discharging petitioner, re- 
spondents appeal. Reversed. 

James H. Wilkerson and Harry A. Parkin, for appellants. 
Frank R. Reid, S. N. Hoover, and John F. Tyrrell, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Appellee, an alien, was dischargedi on ha- 
beas corpus proceedings from the custody of appellant, who was about 
to exécute a warrant of déportation. 

Appellee entered the United States in January, 1910, and in June 
was arrested on a warrant issued by the Secretary of Commerce and 
Labor to appellant, immigration inspector, directing that appellee be 
taken into custody and be given a hearing on the charge "that said 
alien is a member of the excluded classes, in that he has been convicted 
of or admits having committed a felony or other crime involving moral 
turpitude prior to entry." A hearing was had, at which a witness tes- 
tified that appellee had confessed that he had committed a homicide in 
his native land, and appellee justified the homicide on the ground of 
self-defense. Appellant found that "the account of the killing does not 
justify the absence of a criminal act involving moral turpitude," and 
the Secretary of Commerce and Eabor approved the finding and issued 
the warrant of déportation. 

•For other cases see same topic & § numbeb In Dec. & Am. Diga, 1907 to date, & Rep'r Indexe* 
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Exclusion of aliens is a matter of législative policy, the enforcement 
of which may be committedi exclusively, as has been done by Act Feb. 
20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447). as 
amended by Act March 26, 1910, c. 128, 36 Stat. 263, to the Executive 
Department. If that department gives the hearings that Congress has 
rcquired, the finding of fact that the alien is within the excluded classes 
is conclusive. It is only when the administrative officers do some- 
thing outside of the act, or omit something required by the act, that 
judicial interférence is warranted. "And by way of caution we may 
add," the Suprême Court said in Chin Yow v. United States, 208 U. 
S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369, "that jurisdiction would not be 
established simply by proving that the Commissioner and the Depart- 
ment of Commerce and Labor did not accept certain sworn statements 
as true, even though no contrary or impeaching testimony was ad- 
duced. * * * But unless and until it is proved to the satisfaction 
of the judge that a hearing properly so called was denied, the merits 
of the case are not open, and, we may add the déniai of a hearing 
cannot be established by proving that the décision was wrong." See, 
also, Funaro v. Watchorn (C. C.) 164 Fed. 152; Prentis v. Di Giacomo 
(C. C. A.) 192 Fed. 467; Prentis v. Stathakos (C. C. A.) 192 Fed. 469. 

The judgment is reversed, with the direction to quash the writ and 
remand appellee to the custody of the officer. 



SOUTHERN PAC. CO. v. SHISHMANIAN. 

(Circuit Court of Appeals, Nlnth Circuit May 20, 1912.) 

No. 2,026. 

Ràilboaos (5 348*) — Cbossino Accident— Contributokt Négligence. 

In an action for Injuries In a rallroad crossing accident, évidence held 
to sustaln a finding that plalntlfC was not gullty of contributory négli- 
gence. 

[Ed. Note.— For other cases, see Rallroads, Cent Dlg. §§ 1138-1150; 
Dec. Dlg. § 348.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Southern District of California. 

Action by Arshag Shishmanian against the Southern Pacific Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

L. L. Cory, of Fresno, Cal., for plaintifï in error. 
J. Geo. Ohannesian and Frank Kauke, both of Fresno, Cal., for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action for damages growing 
eut of Personal injuries received by the défendant in error, who was 
plaintifï in the court below, from one of the défendant company's lo- 
comotives; and the only contention made hère for a reversai of the 

•For oUier eues ■«« (am* toptc & i nvmbxb la Dec. & Am. Digi. 1907 to date, & Rep'r Xndexea 
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judgmei^t -îg that the case showed contributory négligence on the part 
of the plaintifF. 

The verdict of the jury and the judgment based upon it necessarily 
imply that the défense of contributory négligence set up by the de- 
fendant was not sustained by the évidence, and an examination of 
the record shows that there was ample évidence to sustain the verdict. 
The accident happened at a point in the city of Fresno where Mer- 
ced Street crosses one of the numerous tracks there of the défendant 
Company. It appears that the plaintifï left the packing house of 
Armsby & Co., where he had been working for a long time, at a 
little after 6 o'clock in the evening of October 25, 1909, when, accord- 
ing to the testimony of a number of the witnesses, it was quite 
dark. Numerous of the other employés left the packing house at and 
about the same time. The plaintiff mounted his bicycle, as he was 
accustomed to do, and took the bicycle path, as did another man sim- 
ilarly mounted, who almost immediately followed him. In approach- 
ing the point where Merced street crosses the track on which the 
engine which inflicted the injuries was running, the plaintiff, accord- 
ing to his testimony, both looked and listened carefuUy, looking both 
north and south, without seeing or hearing any engirie. He testifies 
that he saw the company's flagman near the crossing, whose station 
was there, talking to some one, in which statement he is corroborated 
by other witnesses ; but none of the witnesses state that the flagman 
gave any notice of the approach of the engine in question, which was 
a switch engine. Several of the witnesses say that they saw the en- 
gine move north. several hundred feet, then take a switch, and back 
south on the track where the damage was dône, several of them, in- 
cluding thé plaintiff, testifying that it had no hind light» and several 
of them testifying that it made no signal of any kind, and one at least, 
Charles Haslam, testifying that it backed down "pretty fast." The 
plaintiff sSvqre that he was perfectiy familiar with the crossing, had'^ 
passed it mahy times, was proceeding oii his bicycle at the time he was 
struck at a moderate speed, being careful to listen, as well as look 
both north and south repeatedly as he approached the crossing, and 
neither saw nor heard the engine until it was almost upon him. In 
this he was corroborated by the man who was following him on anoth- 
er bicycle a few feet only in the rear, and who escaped injury. 

There is other testimony in the recordi tending to support the con- 
tention of the plaintiff in the case that he was not guilty of any con- . 
tributory négligence, but enough has been indicated to show that thè 
verdict in the plaintiff's f avor is not without support ; its credibility be- 
ing for the jury. 
The judgment is affirmed. 
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SPRECKELS V. KLEINSCHMIDT. 

(Circuit Court of Appeals, Ninth Circuit. May 20, 1912.) 

No. 2,076. 

tyIBBL AND SLANDEB (§ 87*) COMPLAINT— FAMITT OF PUBLICATION. 

Where a complaint for llbel chargea that the publication was mallclous, 
false, defamatory, and libelous, It sufflclently charged that the matter 
complained of was untrue. 

[Ed. Note. — For other cases, see Ubel and Slander, Cent. Dig. S 211; 
Dec. Dig. § 87.*] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by Albert Kleinschmidt against John D. Spreckels. From 
an order overruling a demurrer to the complaint, défendant brings er- 
ror. Affirmed. 

Bourdette & Bacon, of San Francisco, Cal., for plaintiff in error. 
R. P. Henshall, Nat. Schmulowitz, and Clarence Coonan, ail of 
San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The sole contention made on behalf of the 
plaintiff in error in this case is that the complaint does not allège 
that the libelous matter contained in the publication complained of 
was untrue. We think the contention without merit. The seventh 
paragraph of the complaint is as follows : 

"That sald publication was and is mallclous, false, defamatory and libelous, 
and calculated to brlng and did and does brlng this plaintiff Into contempt, 
disgrâce and ridicule among hla frlends, neighbors, and business associâtes, 
and in the estimation of sodety and the public in gênerai, and bas caused 
and does cause this plaintiff great and grievous mental sufCerlng, shame and 
distress." 

To say that the publication is false is équivalent to saying that the 
matter contained in it is false. 
The judgment is affirmed. 



MONONGAHBIA EIVER OONSOL. COAL & COKE CO. et al. T. 

SCHINNERER. 

SAME V. IIURST. 

(Circuit Court of Appeals, Sixth Circuit. March 13, 1912. On Pétition for 
Rehearing and Stay of Mandate, June 4, 1912.) 

Nos. 2,173, 2,174. 

1. Admibaltt (§ 60*) — JuBiSDicTioN— Suit fob Wbongfui, Dbath— Suffi- 

CIENCY OF LIBEL. 

A court of admlralty is not without jurisdictlon of an action in per- 
sonam to recover for négligent Injury cansing death, based on a colli- 
sion in the Mississippi river, because the libel falls to show In which of 
two States the wrongful act was committed, since the court may take 

*For otber cases see same topic & S numbbb iu Cec. & Am, Digs. 1907 ta date, & Rep'r Indexes 
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cognlzance of and apply the law of the state In whlch the proof shows 
ttie collision to hâve occurred. 

[Ed. Note.— For other cases, see Admiralty, Cent Dlg. §i 482-496; 
Dec. Dig. § 60.*] 
2. Admiralty (§ 21*) — Jurisdiction— Sun" roB Wbongfcl Death. 

A rlght of action for wrongful death glven by a state statute may he 
enforced in admiralty by proceedlngs in personam. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. Il 218-220 -, Dec. 
Dig. §21.* 

Jurisdlction In admiralty ot torts, see note to Campbell v. H. Ilack- 
feld & Co., 62 C. C. A. 279-] 
8. Admibaltt (5 118*) — Review on Appeai— Findinos or Fact. 

The rule that the judgment of a District Court in an admiralty suit 
will not be reversed, when the resuit dépends alone on a question of fact 
on which the évidence is confllcting, unless there Is a declded prépondér- 
ance against the judgment, where the trial judge saw and heard the wlt- 
nesses, is not inapplicable because he did not file a written opinion when 
hla flnding on such question Is obvions f rom the judgment rendered. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 758-775, 794 ; 
Dec. Dlg. § 118.*] 

4. Collision (| 00*) — Steamer akd Disablkd Mo-ob Boat — Fault of 
Steamer. 

A steamer with a tow alongslde held chargeable with négligence in 
runnlng down and slnking a disabled and drifting motor boat on the 
Mississippi at night ; it being shown that, vrhile the boat carried no llghts, 
the four men in her shouted and waved burning papers and were heard 
and seen by others at a distance of 400 yards, and by a prépondérance 
of the évidence that the motor boat could hâve been seen by the steamer. 
In the exercise of reasonable care, when at least 250 or 300 feet away, 
and in tlme to avold the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. |§ 181-186 ; Dec. 
Dig. § 90.*] 

6. Collision (§ 144*) — Suit fob Wbonqfui, Death— Effect of Contbibu- 
tort negligence. 

In a suit In admiralty in personam for the recovery of damages on 
account of négligent Injury causing death, the usual admiralty rule that 
contributory négligence bas merely the effect to dlvide the damages does 
not apply ; but where, under the state statute, such négligence defeats 
the action, that rule will be followed by the admiralty court. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. i 296; Dec. Dig. 
I 144.*] 

6. Neglioence (§ 93*) — Action fob Weonoful Death— Conteibutobt Neg- 

UGENCE— ImPUIKD NEGLIGENCE. 

A party of four men went up the river from Memphls on a hunting 
trlp, using a motor boat owned and operated by one of the party. Coiu- 
Ing back after dark, the motor became disabled, and the boat drifted 
with the current until she was negligently run down and sunk by re- 
spondent's steamer coming upstream with a tow on her side, and three 
©f the party were drowned. The boat was not equlpped with either 
the lantem, whistle, or bell required by the navigation rules to be car- 
ried by such craft. In suits against the owner of the steamer to recover 
for the deaths of two of the party, neither of whom was the owner of 
the boat, it did not appear that either had any duty in connection with 
the running of the boat, or that either had any knowledge of its lack 
of proper equlpment It appeared, however, that the occupants shouted 
and waved burning papers, and were seen, or sbould hâve been seen, 
by the steamer in time for her to bave prevented the collision in the 
exercise of proper care, HeM, that whether ]lbelants' Intestates were 
consldered as members of the crew, or as guests of the owner of the 

•Fer oUier cuei see game tai>ic & { «uubsb ia Dee. t Am. Dlgs. U07 to date, & Bep'r Indexes 
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boat, they were not required, at the péril of losing rijïlits of action açainst 
a third person for the latter's négligence, to make inspection as to tlie 
boat's equipment, and that the négligence of its owner vvas not imputable 
to them. Held, further, that if chargeable with négligence in that respect, 
it was not a contributing cause of the collision, slnce the use of the pre- 
scribed equipment could hâve donc no more than they actually did, if as 
much, to warn the steamer of their présence and situation. 

[Ed. Note.^For other cases, see Négligence, Cent. ]3ig. §§ 147-150; 
Dec. Dig. § 93.*] 

On Pétition for Rehearing and Stay of Mandate. 
7. Admiraltt (§ 25*) — Jukisdiction — Suit fob Wrongful Dbath. 

The failure of a libel In adrairalty to recover for a death resultiug 
from a maritime tort under a state statute to plead such statute does 
not afCect the iurisdiction of the court ; and, concedlng that the libel 
would be subject to demurrer or exception, the defect is waived if ob- 
jection is not so taken, slnce the court wlU take judicial notice of the 
statute. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 260-204: 
Dec. Dig. § 25.*1 

Appeals from the District Court of the United States for the West- 
ern District of Tennessee. 

Suits in admiralty by Mrs. Bessie Schinnerer and by Mrs. Emma 
Hurst against the Monongahela River Consolidated Coal & Coke 
Company and the Huntington & St. Louis Towboat Company. De- 
crees for libelants, and respondents appeal. Affirmed. 

R. P. Cary and C. H. Stephens (Stephens, Lincoln & Stephens and 
Charles H. Stephens, Jr., on the brief), for appellants. 

Wm. R. Harrison, for appellees. 

Eefore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The decedents of the respective ap- 
pellees vi^ere drowned in the Mississippi river, near Memphis, as the 
resuit of a collision between the motor boat in which they were riding 
and a tow of the steamer Enterprise, owned by the défendant Coal & 
Coke Company, and operated by the défendant Towboat Company. 
Linder separate proceedings in personam, in admiralty, heard together 
by the district judge, without a jury, decrees, each in the sum of 
■$10,000, were entered in favor of the respective libelants, against both 
défendants, on account of the respective deaths. From thèse decrees, 
thèse appeals are taken. No point is made in the argument against 
the liability of both défendants in case the négligence of the Tow- 
boat Company caused the deaths of the respective decedents, and in 
the absence of contributory négligence on their part. 

[1] A primary question is presented as to the sufficiency of the 
îibels. As originally filed, they alleged that the accident took place 
"on the Tennessee side of the river." Respondents' answer denied 
this allégation, and averred that the boat "was on the Arkansas side 
of the river, and out of and beyond the jurisdiction of this court," 
which fact the answer urged in bar. The Iibels were then amended 
so as to alkge that the accident took place "on the waters of the 

•For other cases see eame topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
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Mississippi river, between a mile and two miles above the wharf of 
the city of Memphis, and between the shores of Arkansas and Ten- 
nessee." At the opening of the trial upon the merits, respondents' 
exception previously filed, that the allégation as to the place where 
the accident occurred was too uncertain to enable intelligent answer 
by défendants, was overruled ; the court expressing the opinion that 
it would "be able to apply the law of the state in which the proof 
shows the accident to hâve occurred," and that, when that should ap- 
pear, "counsel can address himself to the law of the state in which the 
proof may show it did occur." The ground of this exception is that,, 
inasmuch as there was no right of action in admiralty for négligent 
injuries causing death, except by virtue of the statute of the state 
where the wrongful act occurred (The Harrisburg, 119 U. S. 199, 7 
Sup. Ct. 140, 30 L. Ed. 358), the court obtained no jurisdiction over 
the action for lack of allégation of the existence of a statute creating 
the same; and that the importance of the objection was emphasized 
by the diiïerence between the statutes of Tennessee and Arkansas as- 
to limitation of actions, beneficiaries, and measure of damages. But 
as the courts of the United States take judicial cognizance of the 
public statutes of the several states of the Union (Owings v. Hull, 9 
Pet. 607, 9 L. Ed. 246 ; Elwood v. Flannigan, 101 U. S. 562, 568, 26 
L. Ed. 842; Gormley v. Bunyan, 138 U. S. 623, 635, 11 Sup. Ct._453,. 
34 L. Ed. 1036), and are presumed to know that actions for négligent 
injuries causing death are based upon state statutes, there was no- 
lack of jurisdiction to maintain the action. And as no question of 
limitation of action is raised, and as the court ultimately held that 
the cases were governed by the laws of Arkansas, as was contended 
by respondents in their pleas to the original libels, no préjudice could 
hâve resulted from the amendment. The assignments based upon 
the overruling of thèse exceptions are thus not well taken. 

[2] Sections 6289 and 6290 of Kirby's Digest of the Statutes of 
Arkansas make provisions for the recoveries claimed. Such right of 
recovery can be enforced in admiralty by proceedings in personam. 
The Hamilton, 207 U. S. 398, 28 Sup.'Ct. 133, 52 L. Ed. 264; The- 
Gity of Norwalk (D. C.) 55 Fed. 98 ; Robinson v. Détroit & Cleveland 
Steam Nav, Co. (C. C. A. 6) 73 Fed. 883, 20 C. C. A. 86. 

Turning to the circumstances of the accident : 

The decedents, together with oiie Auîeroth and one Dietrich, werc 
returning to Memphis from Owens Bar (a few miles above Memphis),. 
where they had gone for duck shooting. The motor boat belonged tO' 
Uietrich, and was in his charge and gênerai opération. When near 
Memphis, in the early evening, but after dark, the batteau in tow of 
the motor lîoat.was seen to be filling. In attempting to empty it, the- 
oars, which were in the batteau, were broken, and, except a stub of 
one oar, wére lost; and the electric wires Connecting with the motor 
were broken loôse, and the motor boat thus disabled. Ail effort to re- 
pair the in jury to the motor boat failed, and it drifted helplessiy down- 
stream, practically broadside, upon a 10-mile current, until it was 
struck by a fuel tow lashed to the side of the ascending steamer. AU' 
the occupants of the motor boat were thrown into the water, and ail 
were drowned except Auferoth, who was pulled aboard the fuel tow.. 
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The motor boat carried no lantern or permanent light of any kind. 
To obtain light for the attempted repair of the power, envelopes and 
other papers were burned; and after the steamer was seen, and for 
some little time before the colHsion, burning papers were waved and 
shouts given by the occupants of the motor beat in a frantic effort to 
attract the steamer's attention and avert the catastrophe. Previous 
to the collision, the motor boat was seen by the steamer's navigator, 
and the searchlight thrown on the motor boat. 

Libelants contend that the motor boat and its helpless condition 
actually was, or should hâve been, discovered by the steamer in time to 
hâve avoided the collision, and that those in charge of thé steamer 
were grossly négligent in running down the motor boat. Respondents 
contend that the steamer was not négligent in failing to make earlier 
discovery of the motor boat; that, on discovering the latter's condi- 
tion, every effort was made to escape collision, by immediately stop- 
ping the engine and immediately thereafter backing the boat; ând 
that the accident was due solely to the négligence of the occupants of 
the motor boat in respects later to be mentioned. 

[3] There is no controversy over the facts alleged as contributory 
négligence. On this subject, the only controversy is over the effect 
of thèse facts. There is, however, a sharp conflict as to the facts al- 
leged to constitute respondents' négligence; and although we hère 
consider the testimony de novo, we do this in récognition of the rule 
stated by Judge (now Mr. Justice) Lurton, in City of Cleveland v. 
Chisholm, 90 Fed. 431, 434, 33 C. C. A. 157, 160, that: 

"The judgment of tlie District Court will not be reversod when the re- 
suit dépends alone upon questions of faet depending upon conflicting évidence, 
unless there Is a declded prépondérance agalust the judgment, where the trial 
.iudge saw and heard the witnesses, and had an opiiortuuity of welgliing their 
intelligence and candor." 

The rule thus stated bas peculiar force as applied to the considér- 
ation of the testimony in this case. So far as concerns the question 
■of respondents' négligence, we are not impressed with their contention 
(upon the authority of The City of New York [C. C. A. 2] 54 Fed. 
181, 4 C. C. A. 268) that the rule we hâve referred to has no applica- 
tion, from the fact that no opinion was filed by the district judge, 
for it is obvions that the latter could not bave rendered decrees for 
libelants without finding respondents guilty of négligence causing 
the death of decedents. 

[4] Wfe hâve no difficulty in reaching the conclusion that the colli- 
sion would not hâve taken place but for the négligent opération of the 
steamer. Auferoth testified that the steamer's searchlight was thrown 
on the motor boat when the latter was 400 or 500 yards from the 
steamer. Grooms, whose position on a boat near the scène gave him 
a view of the accident, states the distance at 400 yards. The testimony 
of Casey, the steamer's snag watchman (who at one time gave the 
distance at 250 to 300 yards) is not of great help to one not seeing 
the witness; but the trial judge had means (including comparisons and 
indications made by the witness) of judging the weight to be given his 
. testimony. Captain Nichols, who was acting as the steamer's pilot, 
says the motor boat was about 25 or 30 yards away when the search- 
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light was turned upon it. Butler, the pilot of the Linder, states the 
distance as either 75 or 80 f eet or 75 or 80 yards ; it is not clear 
which. The only remaining witness engaged in the steamer's naviga- 
tion whose testimony is of substantial help is Washington, the fire- 
man on the steamer, who was attracted from his fire box by the cries 
of the men on the motor boat. He says that when he came to the 
head of the steamer (which was after he heard the cries, but how 
long after does not definitely appear) the searchlight was then on 
the motor boat, and the latter about 50 or 60 yards away. It is cîear 
the steamer could not hâve been stopped, or its course so changed 
as to avoid the colHsion, within 25 or 30 yards. We are satisfied, 
however, from the évidence, that collision could reasonably hâve been 
avoided had the motor boat been seen by the steamer when not more 
than 250 or 300 feet away. Should it hâve been so seen by the exer- 
cise of reasonable care ? Butler's attention was attracted by the men's 
cries when the motor boat was 300 yards from him, and he saw a dim 
light on the boat before he saw the searchlight turned on. After the 
searchlight was put on, he saw the men on the motor boat, but could 
not tell how many there were. As we understand it, the motor boat 
was, at the time, astern of Butler's boat. Grooms, who thinks he was 
400 or 500 yards from the motor boat, heard the cries both before 
and after the searchlight was turned on. We are satisfied that the 
light from the burning papers on the motor boat was readily visible 
at least 300 yards away. Captain Nichols, however, says that his at- 
tention was drawn to the motor boat only by the light (which must 
hâve been that of the burning papers) ; that he heard no cries, and 
that the noise of the engine and of escaping steam, and other noises 
incident to the opération of the boat, would prevent his hearing the 
cries. The weight of Captain Nichols' testimony is considerably im- 
paired both as respects the motor boat's distance from the steamer 
when actually discovered by Captain Nichols, and as regards the time 
when the latter should, in the exercise of reasonable care, hâve seen 
it. Captain Nichols dénies that he saw the men on the motor boat 
even when the searchlight was turned on it ; while Auferoth says 
Captain Nichols told him to the contrary; and Washington, whose 
position on the deck was less favorable than that of the pilot, says 
that he saw four men in the motor boat waving their light. More- 
over, Washington heard the cries when in the fire box, and it would 
seera that his opportunities for hearing were at least no better than 
those of the pilot. Butler's expérience has already been stated. Casey 
and Washington say Captain Nichols told them that when he first 
saw the motor boat he thought he had room to get by, and Wash- 
ington says the boat was not stopped or the gong sounded until after 
Auferoth's rescue. 

We think it clear that the steamer saw, or, in the exercise of rea- 
sonable care should hâve seen, the motor boat, and the danger of colli- 
sion with it, in time to hâve prevented collision. 

[5^] The libelants are thus entitled to recover unless négligence on 
the part of decedents contributed to the in jury. In a proceeding in 
admiralty, in personam, for the recovery of damages on account of 
négligent injuries causing death, the usual admiralty rule that contrib- 
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utory négligence has merely the effect to divide the damages does not 
apply. See Robinson v. Détroit & C. S. Nav. Co., supra; The City 
of Norwalk, supra. Without deciding what the rule would be in 
applying the statute of a state in which contributory négligence does 
not defeat, but merely reduces damages, it is clear that, in enforcing 
the statute of a state in which the rule of the common law prevails 
that contributory négligence defeats the action, such rule must be 
followed by the admiralty courts. We understand the rule in Arkan- 
sas is that contributory négligence of the injured person defeats re- 
covery, except where the direct cause of the injury is the omission of 
the other party, after becoming aware of the injured person's négli- 
gence, to use a proper degree of care to avoid the conséquences of 
such négligence. Little Rock, etc.. St. Ry. v. Pankhurst, 36 Ark. 371 ; 
Kansas City, etc., Ry. Co. v. McGinty, 76 Ark. 356, 362, 88 S._ W. 1001. 
[6] One ground of alleged contributory négligence requires sepa- 
rate considération. One of the pilot rules pertaining to the navigation 
of the Mississippi river provides that : 

"Open vessels of ten tons and under, propelled by gas, fluid, uaphtha or 
electrlc motors, shall not be requlred to cariy the slde lights required for 
other vessels, but shall, if they do not carry such lights, carry a lantern. 
havlng a green slide on one side and a red sllde on the other ; and, on ap- 
proaching of other vessels, such lantern shall be exhibited in sufflcient tlme 
to prevent collision, and in such nianner that the green light shall not be 
seen on the port side nor the red light on the starboard side." 

The rule also provides that boats of the character and capacity men- 
tioned shall be provided with whistle and with fog bell. The motor 
boat carried no lantern, whistle, or bell. Respondents invoke the 
rule recognized and applied by this court in Hawgood Transit Co. v. 
Mesaba S. S. Co., 166 Fed. 697, 92 C. C. A. 369, that the fact that a 
boat was at the time of collision in actual violation of a statutory rule 
designed to prevent collision throws the burden upon her to show that 
such violation could not hâve contributed to the collision. The appli- 
cation of this rule to the case before us dépends upon whether the 
négligence of Dietrich, in failing to equip his boat as required by the 
navigation rules, is imputable to the decedents, for there is no évidence 
that the decedents had anything to do with, or any knowledge of, the 
lack of equipment of the motor boat in this respect, at least prior to 
the emergency demanding the use of the lantern. 

It is the gênera! rule that the négligence of a driver of a vehicle or 
navigator of a vessel is not imputable to a mère passenger or guest of 
the driver or navigator, when such guest or passenger has no au- 
thority or control over such driving or navigation. Little v. Hackett, 
116 U. S. 366, 6 Sup. Ct. 391, 29 h. Ed. 652; Robinson v. Détroit 
& C. S. Nav. Co., supra; Hot Springs St. R. R. Co. v. Hildreth, 72 
Ark. 572, 579, 82 S. W. 245 ; Turnpike Co. v. Yates, 108 Tenn. 428, 
67 S. W. 69; St. Louis & S. F. R. Co. v. McFall, 75 Ark. 30, 86 S. 
W. 824, 69 L. R. A. 217, 5 Ann. Cas. 161, where the négligence of a 
locomotive engineer was held not imputable to the train conductor. 
It is also the rule that subordinate members of the crew of a boat 
are not affected by négligence of the navigating officer, nor by that 
of the owner, in failing to provide proper equipment. The Niagara 
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(D. C.) n Fed. 329, affirmed 84 Fed. 902, 905, 28 C C. A. 528 (C. C. 
A. 2), On the other hand, where two or more persons take an active 
part in a joint eriterprise, the négligence of each, while so actively 
engaged, is regarded as the négligence of ail. Railroad Co. v. Kistler, 
66 Ohio St. 326, 343, 64 N. E. 130. And guests and passengers can- 
not be relievedi of a charge of négligence from the mère fact of such 
relation, when the appearances or circumstances coming to their 
notice were such as to indicate danger and to give opportunity to avert 
it by timely warning or active effort on their part. Davis v. C, R. 
I. & P. R. Co. (C. C. A. 8) 159 Fed. 10, 18, 88 C. C. A. 488, 16 L. R. 
A. (N. S.) 424; Brommer v. Pennsylvania Co. (C. C. A. 3) 179 Fed. 
577, 581, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924; Brickell v. Rail- 
way Co., 120 N. Y. 290, 293, 24 N. E. 449, 17 Am. St. Rep. 648. To 
which of thèse classifications do décadents belong ? 

The rule last referred to plainly has no application to the case be- 
fore us, for the fault we are considering was one of equipment only, 
and the cases cited in support of the rule involved négligent driving 
or opération. In a sensé ail of the occupants of the motor boat (al- 
though Dietrich's guests so far as riding in the boat is concerned) 
were engaged in a joint enterprise, to wit, a hunting excursion. But 
they do not appear to hâve had anything to do with procuring the boat, 
or with equipping it. Indeed, while they took some part in the opér- 
ation of the boat (at least after the power gave out), there is noth- 
ing to indicate that their active help as navigators was expected, or 
wouldi be required under ordinary circumstances. Dietrich seems to 
hâve ha,d entire charge and direction of the boat's opération, and 
whatever was done by the others, under normal circumstances, would 
naturally be either because volunteered by the others or because by 
spécial request of Dietrich. It does not appear that decedents were 
familiar with navigation, or even knew of the pilot rule in question; 
much less that they knew of the absence of the equipment under con- 
sidération, which, indeed, would not necessarily be exposed to casual 
view. We think that, with respect to this requirement of equipment 
imder the navigation rules, decedents should be classed rather as mem- 
bers of a crew, or as invited guests. We think that persons about 
to ride in a boat of another, under circumstances such as exist hère, 
should not be required (at the péril of losing rights of action against 
a third person, for the latter's négligence) before entering the boat, 
to make an inspection with a view of determining whether the boat 
carries the equipment required by law. In our opinion, Dietrich's 
négligence in failing to equip his boat with a lantern haying colored 
slides, whistle, and bell, is not imputable to decedents. 

But if we are right in the conclusion that the steamer saw, or, in 
the exercise of reasonable care, should hâve seen, the motor boat in 
time to hâve prevented collision, it must resuit that the absence of 
the equipment in question could not hâve contributed to that colli- 
sion ; for the présence of the equipment could not ultimately hâve done 
more than warn the steamer of the présence of the motor boat, and 
the danger of collision with it, in time to prevent such collision; and 
that is what we find did resujt from the burning of the papers and 
the cries of the men. 
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The only remaining questions of alleged contributory négligence re- 
quiring attention relate to the leaving of the oars in the batteau in- 
stead of in the motor boat, the failure to fire, as a distress signal, the 
guns carried by the hunters, and (apart from the navigation rules) the 
going upon the river at night without a permanent light of some kind, 
as distinguished from colored or signal lights. 

We are unable to find négligence in leaving the oars in the batteau 
rather than in the motor boat ; nor does it seem reasonable that a dis- 
charge of the fowling pièces would hâve given better, if, indeed, as 
good notice of distress as the burning of papers and the cries of the 
men in the motor boat. While an ordinary and constantly burning 
lantern might hâve been more eflfective as a distress signal than burn- 
ing papers (although this is at least doubtful), we are by no means 
satisfied, upon this record, that its use would hâve brought the atten- 
tion of the steamer to the présence and condition of the motor boat any 
sooner than did the means actually employed. The alleged contribu- 
tory négligence of défendants is not in our opinion established. 

The damages awarded were not excessive. 

The conclusion reached is that the decrees appealed from should be 
afifîrmed, with costs. 

On Pétition for Rehearing and Stay of Mandate. 

[7] 1. The Pétition for Rehearing. It is strongly urged that the 
district court had no jurisdiction over the libel, except to dismiss it. 
The argument is substantially this : That under the gênerai admiralty 
law no right of action exists for négligent injuries causing death ; 
that such recovery can be had only by virtue of express statute ; that 
such statute must be pleaded; that lack of pleading in this regard 
cannot be supplied by judicial notice of the existence of statute ; and 
that failure to plead such statute is fatal to jurisdiction. 

The question is not, strictly speaking, one of the jurisdiction of 
the admiralty court, but pertains rather to libelants' right of action or 
the remedy therefor. The conclusion that in the absence of statute 
no recovery can be had in admiralty for négligent injuries causing 
death rests upon the proposition, announced in Insurance Company 
V. Brame, 95 U. S. at page 756, 24 L. Ed. 580, that "by the common 
law no civil action lies for an injury which results in death," and that 
admiralty follows the common law in this regard. The Harrisburg, 
119 U. S. 199, 213, 7 Sup. Ct. 140, 147 (30 L. Ed. 358). As said by 
Chief Justice Waite in the latter case: 

"The rights of persons lu this particular under the maritime law of this 
country are not différent from those under the common law, aud as it is the 
duty of courts to déclare the law, not to niake it, we cannot change this rule." 

Where, however, state statutes make provision for such recovery, 
the right thereto or remedy therefor may be enforced in admiralty by 
proceedings in personam, as pointed out in the original opinion herein. 
Courts of admiralty hâve gênerai jurisdiction over maritime torts. 
Ex parte McNiel, 13 Wall. 236, 242 (20 L. Ed. 624). As said by Jus- 
tice Swayne in the case last cited, in answering a contention that a 
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staté law providing for a pilotage fee could not give jurisdiction to a 
fédéral court: 

"A State law cannot give jurisdiction to any fédéral court ; but that is 
not a question in this case. A state law may give a substantial rigiit of 
such a character that, where there is no impedlment arising from the rési- 
dence of the parties, the riglit may be entorced in the proper fédéral tribu- 
nal, whether it be a court of equity, of aduiiralty. or of common law. The 
statute in such cases does not confer the jurisdiction. That exists already, 
and it Is invoked to give effect to the right by applying the appropriate rem- 
edy. Tbis principle may be laid down as axiomatic in our national juris- 
prudence. A party forfeits nothlng by going into a fédéral tribunal. Juris- 
diction baving attached, bis case is trled there upon the same principles, 
and its détermination is goverued by the same considérations, as if it had 
beèn brought in the proper state tribunal of the same locality. In no class 
of cases bas the application of thls principle been sustained by this court 
more frequently than in those of admiralty and maritime jurisdiction." 

The statutes of Tennessee ând of Arkansas were enforceable in the 
admiralty proceedings to precisely the same extenl as in actions in- 
stituted in the courts of the respective states. Thé district court sit- 
ting in admiralty had jurisdiction'thereover. Whether the libels would 
hâve been demurrable or subject to exception becàuse of failure to 
plead the statute is not determinative of the question hère presented. 
The exceptions to neither the original nor the amended libel raised 
such question. The exceptions to the original libel were based solely 
on the right to limit liability. Those addressed to the amended libel 
failed to raise the point that the remedy invoked was not given by 
the statutes of either Tennessee or Arkansas, or both. If the juris- 
dictional question now presented is good, it would hâve been equally 
good against the original libel. Under the authority of Furman V. 
Nichol, 8 Wall. 44, 57, 19 L. Ed. 370, the admiralty court could ap- 
parently hâve taken judicial notice, without pleading, of the death act 
of the state of Tennessee; and, in Lamar v. Micou, 114 U. S. 218, 
223, 5 Sup. Ct. 857, 859 (29 L. Ed. 94), it was said that: 

"The law of anj/ state of the Union, whether dependiug upon statutes or 
upon judicial opinions, is a niatter of which the courts of the tJnited States 
are bound to take judicial notice, xoithout plea or proof." (Italics ours.) 

See, also. Bond v. Farwell Co. (C. C. A. 6) 172 Fed. 58, 65, 96 C. 
C. A. 546, 553. 

But whether or not the libel was subject to demurrer or exception 
for failing to plead either the Tennessee or Arkansas statute, we think 
it clear that thé objection was waived by failure to so demur or ex- 
cept. See Pioneer S. S. Co. v. McCann (C. C. A. 6) 170 Fed. 873, 
880, 96 C. C. A. 49. We find nothing in the cases cited by appellants 
opposed to this view. The cases of Mountain View Min. & Mill. Co. 
v. McFadden, 180 U. S. 533, 21 Sup. Ct. 488, 45 L. Ed. 656, and 
Mutual Life Ins. Co. v. McGrew, 188 U. S. 291, 23 Sup. Ct. 375, 47 
Iv. Ed. 480, 63.L. R. A. 33, on which spécial reliance seems to be 
plâcèd, involved- distinctively questions of fédéral jurisdiction; the for- 
mer being a removal proceeding, and the latter an attempted review 
of the décision of a state court on the ground that a fédéral question 
was involved therein. No question of fédéral jurisdiction, as distin- 
guished from the jurisdiction of thé state courts, is presented hère. 
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The right to enforce in the admiralty court the remedy given by the 
State death act rests upon precisely the same basis as if the suit were 
in the state court. 

In our opinion, the objection to the jurisdiction of the district court 
is not well taken. The other points raised under the pétition for re- 
hearing are sufficiently discussed in the original opinion. The péti- 
tion for rehearing should be denied. 

2. The Pétition for Stay of Mandate. The District Court dismissed 
the proceedings for limitation of appellants' liability, at least so far 
as the rights of appellees hère are concerned. Appeal to this court 
has been taken from that order of dismissal, and return thereto has 
been made. Appellants ask that the mandate in the cases already 
decided be stayed pending décision upon appeal in the proceedings 
to limit liability. While we are not now prepared to say that the 
reversai of the order dismissing those proceedings would or should 
interfère with appellees' enforcement of their decrees by suit upon 
the appeal bond, or otherwise, we could not say that it might not hâve 
such efïect, without considering the appeal itself, which we should 
not do in advance of hearing thereon. The mandate will accordingly 
be stayed until the hearing and décision upon the appeal in the lim- 
itation proceedings, or until the further order of the court, upon con- 
dition that appellants within five days hereafter file in this court, in 
the matter of the last-named appeal, an undertaking that the record 
as well as appellants' brief be printed and filed on or before Septem- 
ber Ist, next, and appellants' consent that the appeal stand for hearing 
on the first day of the next October session of this court. 
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CEMENT CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,T70. 

Patents (§ 328*) — Validity and Infbingemeni— ArrABATUs for Buenino 

PULVKEIZBD COAL IN ROTABY CEMENT FUBNACE. 

ïhe Hurry and Seaman patent. No. 645,031, for an apparatus for burn- 
ing finely powdered coal In the maklng of ceinent cllnker in a rotary 
furnace, eonstrued, and, as limited by its ternis and the prior art, helU 
not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit in equity by the Atlas Portland Cément Company and the 
North American Portland Cément Company against the Sandusky 
Portland Cément Company. Decree for défendant, and complainants 
appeal. Affirmed. 

Appellants, owners Qf patent No. 645,031, to Hurry and Seaman, Mareh 6, 
1900, on an application flled February 12, 1896, failed In their suit to hold 
appellee for an alleged Infringement. 

•For othef cases see same topic & { nvmbeb in Dec. & Àm. Dlgs. 1907 to date, & Rep'r Indexes 
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Thls patent covers an apparatus for burnlng flnely powdered coal In the 
maklng of cement-cUnker In a rotary fumace. Figure 1 is a gênerai show- 
Ing of the complète furnace. Figure 2 is a detailed exliibit of the burner B 
in Figure 1. 
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In the spécification the inventors make the foUowing dlsclosures and ex- 
planations: 

"The invention relates genéràlly to the burning of cément material to pro- 
duce cement-cUnker, and partlculai;ly; to the bumlng of such material in 
rotary furnaces by means of pulverizéd carbonaceous fuel. The solid fuel, as 
coal, whlch we hâve used is pulverizéd to a considérable degree of fineness. 
In our regular practice on a large scale we reduce it to the condition of coarse 
flour, and in ail cases it ahould be pulverizéd to such a degree of fineness 
that the particles tend to remaln suspended in the fumace and will be con- 
sumed therein. The ash or eolld residue will then be of such character that 
It is adapted to be carried out of the furnace wlth the gaseous products of 
combustion. The fuel so pulverizéd is carried into the furnace by an air- 
jet discharged from an injector at the deliyery «nd of the fumace so ar- 
rangeai that the air-jet to whlch the pulverizéd carbonaceous fuel is snp- 
plied is located axially, or substantially. so, wlth référence to the furnace, 
and the fuel 'is carried Ititéi 'the furnace' in thé form of a streain or core, 
occupying the central i or asdal ; portion of the fumace and around which 
additional air is supplied Jto; pialntaln a perfect or substaMtially perfect com- 
bustion. This mode of opération is advantageous ànd bénéficiai results in the 
burning of cément Into cUnker are obtained for the foUowlng, among other 
reasons: Thtt^ streàm or eore'bf ïuèl which Is carried- into the fumace by 
the air-jèt ànd around which aiïf Is àttpplled to suppoirt combustion produces 
a core of fuel in combustion which by radiation beats the suirounding In- 
terlor walls of the fumace e<^ually, or substantially so, at ail point?. Sim- 
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Uarly the cernent material whldi Is constantly descending tiirongh tbe rotary 
fumace upon tbe changlng lower Interior sorface thereof Is unlformly heated 
by radiation to the bigh température reqntred to bnm tbe cernent material In- 
to cement-cllnker. Tbe jet of flame does not Impinge upon tbe wall ot tbe 
furnace, and destructive action tbereupon for tbat reason does not occur, and 
irïmilarly tbe jet of flame does not impinge upon the cément material In 
process of transformation Into cllnker, and the material or cUnker Is not 
Injured by havlng driven or deposlted into ft any considérable amount of un- 
consumed or solid residue of combustion, tbe présence of whicb would im- 
pair tbe quallty of the cernent. 

"So far as we are aware, we are the first to successfully and practically 
bnm cernent material Into cement-cllnker by the use of pulverlzed carbona- 
ceous fuel Injected Into the rotary furnace by meaus of an air-jet. 

"Prlor to our invention in tbose instances where the attempt bas been 
made to bum pulverlzed carbonaceous fuel in nonanalogous arts, the fuel bas 
heen blown into the furnace In a dlffused cloud, which bas been thrown dl- 
rectly agalnst some one of the interior walls of the furnace and wbich bas 
been dlffused, so as to flU tbe combustlon-chamber. To so introduce the fuel 
înto a rotary cement-furnace would be objectlonable, and results equally as 
good as tbose attained by us could not be produced. We hâve demonstrated 
by constant practlce on a large scale that the best results are produced by 
introducing the pulverlzed fuel by means of a jet of air of small volume and 
relatlvely-hlgh pressure — say, for instance, 20 pounds to the square Inch, or 
thereabout — furnished by a sultable compressor, and by supplylng around the 
centrally-dlsposed stream or core of fuel in combustion addltlonal air to 
support perfect combustion. In tbls way we obtaln an Intense beat, by which 
the cément material is unlformly and thoroughly burned to cement-cllnker. 
The walls of the furnace are not injured, since thls intense jet or stream of 
fuel In combustion does not impinge agalnst them, whlle they are by radia- 
tion substantially unlformly heated. At the same tlme the quallty of re- 
sultlng cement-cllnker is not injured by being irregularly burned or by havlng 
the solld residue of combustion driven Into or mixed with It. The veloelty 
or pressure of tbe jet of air wbich carries the fuel into the furnace is sucb 
that, together with the natural or addltlonal draft of the furnace, the un- 
consumed solid residue of combustion substantially ail pas'^es out of the 
furnace with tbe gaseous products. At least this occurs to sneh extent that 
the présence of such solid residue, If any, in the cement-cllnker is not ob- 
servable. 

"In the organlzation set out In détail in the drawings and herelnafter de- 
scribed the axis of the pulverlzed-fuel injector forms a slight angle with the 
axis of the rotary furnace and tbe jet of air carries the pulverlzed fuel into 
the fumace in the form of a s'tream or centrally-dlsposed core that extends 
a considérable distance, if not tbrougbout tbe length of the furnace. The ef- 
fect of tbe draft and the conditions of the addltlonal surrounding air-supply 
are, however, sucb that the jet or stream does not Impinge agalnst the lower 
wall of the furnace, but rlses slightly and is maiutained In gênerai axial re- 
lation thereto. 

"While our expérience demonstrates that the core or stream of fuel In 
combustion Is most effective of bénéficiai results when it occuples a central 
position In the fumace, variations to an extent from thèse conditions are 
not fatal to good opération and the production of quite good results, nor 
would such variations constitute a departure from the principles of our inven- 
tion as herelnafter claimed. 

"In namlng a pressure of 20 pounds for the air-jet by which the pulver- 
lzed fuel Is introduced Into the furnace, as descrlbed, and by the expression 
'high pressure' in our claims, we do not intend to confine ourselves to that 
particular pressure, because the pressure may be less or greater. 

"The manner above descrlbed of burning cément material Into cement- 
cllnker in a rotary furnace with pulverlzed carbonaceous fuel is new. The 
high-pressure air is employed to forcibly carry the powdered fuel in a long 
compact stream Into the axial or central portion of the furnace. The volume 
of air so used need be but a small percentage of that required to support 
combustion — say two (2) per centum or less — and at the same tlme it causes 
*iie small higb-pressure Injector to draw In sufflelent air, with that supplled 
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by, the natural draft through the furnaee, to make up the depclency to pro- 
du<Se peïfeiet combustion of the fuel. By uslng thls small perciçn1:age of high- 
ptessurë Si* ifôr Injecting the flnely-pulverized fuel the miJ^ture in the bumer 
or injector Is nonéxploslve, and hénce its use Is perfectly safè. Furthermore, 
the use of this high-pressure air produces an effective vaCuum at a point in 
ibp burner where the fuel is introdUced, and henee ail danger of the fuel 
clogging is obvia ted. In this manner we hâve found from continued daily 
practical use that it is entirely practicable to produce an intense flame 
through substantially the whole length of a rotary roasting-furnace 60 feet 
long and malntain the walls of the furnaee at the whlte beat necessary to 
produce a high grade of cément containing so small a percentage of the solid 
residue of the products of combustion as to require no change in the pro- 
portions of the mixture to form the same grade of cernent as might be niade 
in the absence of the solld residue. 

"Before entering Into a detailed description of the apparatus for roasting 
cernent material, it may be premised that in the manufacture of cernent, so 
far as the apparatus as herein shown is concerned, the cernent material is 
fed in' a continuons stream into the roasting-furnace, preferably an inclined 
rotary furnaee, with the inflammable mixture or flame entering the furnaee 
at Its exlt end and projected therethrough toward the entrance end of the 
material or stack in a direction opposed to the onward travel of the material 
being rpasted. In its passage through the furnaee the material gets botter 
and botter untll it gets within the hottest zone of the flame, when the par- 
Ucles of the ravi^ material combine and form the cement-elinker, in which con- 
dition the red or whlte hot clinker masses pass, preferably, into a conduit 
consistlng of a rotary cylinder for further treatment. A natural current of 
air passes through the conduit, becomes highly heated by the présence of the 
hot clinker therein, and passes thence to the furnaee to support combustion 
of the carbonaeeous fuel injected therein by the burner herelnafter described. 

"The apparatus in tbe preferred, but not necessary, embodiment of the in- 
vention, as shown in Fig. 1, consists of a rotary eylindrioal furnaee A, com- 
prising an exterior metallic shell or casing lined with flre-brick and mounted 
in a horizontally-lnclined position having tracks a, which bear upon roller- 
bearings 6, rotary motion being Imparted to the furnaee by a pinion c, mesh- 
ing with a toothed wheel d on the furnace-shell, the pinion being driven in 
any proper manner, as from a driven worm-shaft e and worm /. The upper 
or entrance end of the furnaee A projects into the upper end of a vertical 
chamber B, formlng at its lower portion an ash-pit and having connection 
with a stack C for the escape of the waste beat and such solid products of 
combustion as may be carried by the draft, while the opposite or exit end 
of the furnaee projects into an exit-chamber D, having an inclined floor or 
chute g for leading ofC the hot clinker falllng from the furnaee. The two 
ehambers B and D are formed by masonry lined with flre-brick to withstand 
great beat. The chamber B has an openlng h, closed by a door dlrectly op- 
posite the entrance end of the furnaee, to view, if need be, the interior of 
tbe furnaee, and the lovs'er portion of the chamber below tbe entrance of the 
furnaee forms the ash-pit, to which access may be had through a lower open- 
lng i, closed by a door, the communication of the chamber with the stack 
being had through an openlng ;, preferably at tbe side of the chamber. This 
chamber B also has a conduit nv, water-jacketed, if need be, leading from 
top of the chamber to the entrance end of the furnaee for tbe feed thereto of 
the material from any sultable source of supply. The chamber D is formed 
with an opening 10 in Une with the open end of the rotary furnaee A, which 
openlng is continued by a cylindrieal flre-brlek-lined chamber 12, supported 
by a trolley 13, adapted to travel on the track H, with the chamber longl- 
tudinally away from the chamber-opening 10 for access to the end of the 
furnaee. Normally this combustion-chamber 12 will be bolted to the extrême 
wall of the chamber D, as shown, to prevent accidentai movement and to 
stop the Ingress of cold air to the furnaee. The outer end of tbe chamber 
12 is closed by a plate 15, to which the end of the burner E is secured, as 
is best seen in Fig. 2, which when in opération, as will be presently described, 
injects the powdered fuel with the small volume of high-pressure air to form 
and malntain a long intense heating-flame through the rotary furnaee A. 
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The inelined floor or chute g of thls exlt-chamber D leads the red-hot and 
freshly-made clinker directly into the entrance end of a conduit F, consist- 
ing of a horizontally-lnclined rotatable cylinder, through which the bot 
clinker is more or less slowly conducted ta its exit end against a natural 
draft of air therethrough and which is thereby intensely heated to pass up- 
ward into the furnace to aid and support the combustion of the fuel injected 
by the burner A'.- The cylindrical conduit F is mounted like the furnace A 
to revolve on roller-bearings n and rotated by a pinion o, meshing with a 
toothed wheel p on the cylinder, the pinion being drlven in any proper man- 
ner not neeessary to describe. 

"The more or less open connection between the cylindrical conduit F and 
the exit from tlie chamber Z> is closed against ingress of eold air by a fixed 
shield 16, closoly flttiug the periphery of said conduit, and in like manner 
the connection between the exit end of the furnace A and the chamber D is 
closed by a sbield /7, thèse shields permitting the complète utilization of the 
very hot air, which under a natural and induced draft passes onward from 
the conduit P through the rotary furnace to support the combustion of the 
fuel injected by the burner into such furnace. A portion of this heated air 
is diverted from pnssing directly into the chamber D and is conducted by 
a pipe 18, conuected one end to the shield 16 and the other end detachably 
connected coïncident with an opening in the bottom of the chamber 12, so 
that a portion of the heated air needed to support the combustion of the 
fuel injected by the burner nieets such fuel somewhat earlier than the re- 
malnder of the heated air to become more or less intimately mixed with the 
fuel before it enters the furnace. 

"An improved form of burner E, capable of injecting and burning pul- 
verized fuel with a limited volume of high-pressurc air as the injecting fluid, 
is shown in détail in Figs. 2, 3, and 4. Said burner consists of a fuel-re- 
ceiving chamber 30, a high-pressure-air conduit 21, leading to said chamber, 
and a mixture-directing tube 22, leading from said chamber, the longitudinal 
axis of the tube being coïncident with the axis of the air-condrùt, The cham- 
ber 20, as shown, is of cylindrical contour with vertical heads and having at 
its upper end a spout 2S, forming a portion 'of the vertical passage for the 
fuel from the feeding device G. (See Fig. 5.) Its front wall or head bas 
an opening .3-}, in which is litted the rear end of the directing-tube, and in 
its rear head an opening in which is fltted the forward end of the air-con- 
duit. The mixture-directing tube 22 bas its rear end projecting a short dis- 
tance into the fiiel-receiving chamber, the opening of said tube slightly eon- 
tracthig and then gradually enlarging toward the furnace into the full diam- 
eter of the tube. The rear portion of this tube bas a flange 25 for bolting 
to the front wall of the chamber 20. The front end of the tube is screw- 
threaded into an enlarged conical or bell-shaped head 26, whose front end 
is screw-threaded into a plate 27, seeured to the end plate 15 of the chamber 
12. The larger rear end of the bell-shaped head is formed with air-openings 
28, surrounding the front end of the tube 22, through which openings a lim- 
ited quantity of atniospheric air is drawn into the bell-shaped head to pass 
onward with the fuel injected into the combustion-chamber 12. 

"The air-conduit 21 consista of a tubular shell 30, terminating within the 
fuel-chamber in a contracted nozzle or nosepieee 31, screw-threaded to the 
end of the conduit, and the opposite end of the conduit bas a smaller cen- 
tral perforation 32, partially screw-threaded to receive a central spindle 33, 
forming a needle valve, with its forward portion having radially-projecting 
guides and its end controlhng the size of the orifice through the nose-piece 
31 and its outer end passing through a stuiBng-box 35 in the outer end of 
the air-conduit and having a handle 3.// for adjusting said valve. The air- 
conduit is supported by a casing 36, that is flanged at Its forward end and 
bolted to the rear head of the fuel-chamber 20. Intermediate between said 
end of the casing and the chamber is interposed the flange of an internally- 
screw-threaded ring or nut 37, the threads of which are engaged by the for- 
ward threaded end of the alr-eonduit, the outer end of the shell 30, forming 
said conduit passing through a gland 39 in the casing and having grasping 
, projections 38 to adjust the shell within the casing with respect to said 
nut to vary the extent of projection of the nose-piece end thereof within the 
Chamber 20, 
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i "The easing 56 Is formed with an, annular chamber 40 In communication 
with the hlgh'pressure supply-plpe 4h whose end Is serewed lato the side 
of the easing (see Flg. 3), and said chamber communlcates with the alr- 
condiïit 2J through openings 42 in the shell 30. In addition to the outer 
stufflng box or gland 39, which Is loeated at one side of the annular chamber 
40t there is provided: another paeklng 43 on the opposite or inner side of 
: said chamber, the two packings belng separated by a spaclng-ring ^^/, so that 
both packlngs may be tightened by the single outer gland 39 to prevent the 
escape of the hlgh-pressure air in elther direction along the shell 30. The 
spaclng-rtag has lantern-openlngs, whieh permit free passage of the air from 
the anûular chamber to the air-oondult Si, 

"In addition to the air admltted through the openings 28 to the bell-shaped 
head J86 the fuel-receitiag chamber is provided in its rear head or wall with a 
plurality of openings ^5 (see Figs. 2 and 4) to admit a llmited quautity of 
atmospheric air to said chamber to intimately mix with the fuel being In- 
jected forward through the tube 22. Thèse openings are capable of belng 
varied in size by an adjusting-ring 46, supported on the rear head of the 
chamber 20 concentric with the axis of the air-coudult 21 aud having open- 
ings ^7, adapted to reglster with said openings 4^ In the chamber. The rhig 
jilay be turned In any desired manner, as by a worm 48, engaging worm-teeth 

^9 on the peripherv of the ring. 

»,» "• « * • * • « • 

"With the apparatus thus constltuted a continuons uniform quantity of 
pulverized fuel In the form of a cloud Is fed to the burner E. The high- 
pressure air Is supplled by an alr-compressor H (see Flg. 1) to the air-con- 
duit 21 of the burner, say, at about the pressure of 20 pounds to the square 
ineh, the volume Issulng from the norale thereof belng llmited, and may be 
still f urther lessened by the adjustment of the valve 33. From practical 
use of this apparatus we hâve found that somewhat less than 2 per cent, of 
the air neeessary to support complète combustion of the pulverized fuel in- 
jected is only needed to cause the fuel to be carried fully into the roasting- 
turnace. The use of this llmited volume of hlgh-pressure air for the in- 
jeeting fluld causes the fuel to be Injected in a long compact body, the par- 
ticles of which are held suspended in the blast comparatlvely close together, 
so that during combustion a long concentrated intense flame is produced ca- 
pable of most thoroughly malntalning the llnlng of the furnace at the white 
beat neeessary to form a hlgh grade of cernent. The fuel thus belng in- 
jected into the furnace with siniply enough fluld to suspend Its partlcles and 
carry the fuel onward, the vacuum Induced by the force of the jet may cause 
independent supplies of atmospheric air to move onward with the fuel, such 
supplies being added at separate points along the travel of the Injected fuel 
untU flnally when the fuel reaches the furnace, and is in the présence of the 
natural draft of heated air therethrough sufflclent air wUl be présent to sup- 
port perfeet! combustion. The vacuum produced In the fuel-ehamber by the 
jet of hlgh-pressure air passlng from the nozzle 31 Into the tube 33 is such 
as to earry evçry particle of fuel fed to the fuel-chamber by the feeding 
devlce described into said tube, so that after long use no fuel has beeu found 
to remain in the bottom of said chamber. This vacuum, which has been 
found to be equal to from flve to six pounds, serves to basten the feed of the 
fuel down the feed-tube 1 into the fuel-chamber, prevent clogglng In said 
tube, and also serves to draw in such air behlnd the fuel as A^ill be per- 
mitted to enter through the openings 4^. The air, It should be understood, 
admltted by the openings 45 and 28 is only a small percentage of the total 
amount of air needed to support combustion of the quantity of fuel injected 
by the burner Into the furnace, It being the Intention to rely upon the nat- 
ural current of: heated air passlng from the conduit F into the rotary fur- 
nace for sufficient air to support combUst'ion. In addition to the effect of 
this llmited .volume of hlgh-pressure air in formlug a long intense flame, It 
is apparent that in the use of the burner there Is at ail tlmes Insufilcient air 
combined with the pulverized fuel while In the burner and Its adjuncts to 
form an explosive mixture, so that its use Is never unsafe. The force of the 
Injected, fuel, together with the natural draft through the roasting-furnaee 
toward the chamber B, is such that we hâve found practically ail of the 
solid resldue of combustion to be carried into said chamber B to elther es- 
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cape iip the stack C or to fall into the ash-plt, and hence no change In pro- 
portions of the cément materials fed to the fumace has been found neeessary." 

Fourteen elaims are made. Nos. 10 to 14 are for combinations includlng 
particiilar means for feeding the pulverized fuel to the burner. As thèse are 
not alleged to be infringed, they and the parts of the spécification relating 
thereto are omitted. Claims in suit read as folio ws: 

"1. The combina tion wlth a furnaee having an elongated combustion-eham- 
ber, of means for injecting axially thereinto a jet of air of high pressure 
and small volume, means for feeding to sueh air-jet pulverized carbonaceous 
fuel which Is carrled by and with the air-jet into the furnaee in a long and 
relatively-compact stream of less cross-section than the combustion-chamber, 
and means for supplying an additional volume of air to the furnaee whereby 
a core of pulverized fuel in combustion surrounded by air to support com- 
bustion Is produced in the furnaee to uniformly beat the walls of the fumace 
by radiation without impinging thereupon. 

"2. The eomblnation with a fumace having an elongated combustion-cham- 
ber, of means for injecting axially thereinto a jet of air of high pressure 
and small volume, means for feeding to such air-jet pulverized carbonaceous 
fuel whlch is carrled by and with the air-jet into the furnaee in a long and 
relatively-compact stream of less eross-section than the combustion-chamber, 
means for supplying around sald air-jet on its way to the fumace an addi- 
tional volume of air, and means for supplying a further volume of air to 
the furnaee, whereby a core of pulverized fuel in combustion surrounded by 
air to support combustion is produced in the furnaee to uniformly beat the 
walls of the fumace by radiation without impinging thereupon. 

"3. The combination with a rotary eement-furnaee having an elongated 
combustion-chamber, of means for Injecting axially thereinto a jet of air of 
high pressure and small volume, means for feeding into the path of sald 
air-jet pulverized carbonaceous fuel suspended in air so as to form a fuel- 
cloud of uniform or substantially-unlform density, whlch is carrled by and 
with the air-jet into the furnaee in a long and relatively-compact stream of 
less cross-section than the combustion-chamber, and means for supplying a 
further volume of air to the furnaee, whereby a core of pulverized fuel in 
combustion surrounded by air to support combustion is produced in the fur- 
naee to uniformly beat the walls of the fumace by radiation without imping- 
ing thereupon. 

"4. The combination with a rotary eement-furnaee having an elongated 
combustion-chamber, of means for axially Injecting thereinto a jet of air 
of high pressure and small volume, mëans for feeding into the path of said 
air-jet pulverized carbonaceous fuel suspended in the air so as to form a 
fuel-cloud of uniform or substantially-unlform density which is carrled by 
and wlth the air-jet into the furnaee in a long and relatively-compact stream 
of less cross-section than the combustion-chamber, means for supplying 
around said air -jet on its way to the furnaee an additional volume of air and 
means for supplying a further volume of air to the furnaee whereby a core 
of pulverized fuel in combustion surrounded by air to support combustion 
is produced in the furnaee to uniformly beat the walls of the fumace by 
radiation without impinging thereupon. 

"5. The combination with a rotary eement-furnaee having an elongated com- 
bustion-chamber, of means for feeding material to be treated therein at one 
end thereof , a conduit connected with the other or delivery end through which 
the material discharged from the furnaee passes, means for axially injecting 
into the delivery end of the fumace a jet of air, means for feeding to sald 
air-jet pulverized carbonaceous fuel which is carrled by and with the jet 
into the furnaee, and a stacli or draft device connected with the feed end of 
the furnaee by which air is drawn Into the furnaee through the discbarge- 
conduit in contact with the heated material therein, whereby a core of pul- 
verized ïuel in combustion surrounded by air to support combustion is pro- 
duced in the fumace to uniformly beat the walls of the fumace by radiation 
without impinging thereupon. 

"6. The combination with a rotary eement-furnaee having an elongated 
combustion-chamber, of means for feeding material to be treated therein at 
one end thereof, a conduit connected vrtth the other or delivery end through 
which the material discharged from the furnaee passes, means for injecting 
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axlally Into the delivery end of the furnace a jet of air of hlgh pressure and 
slnall volume, means for feeding to sald air-jet pulverized carbonaceous fuel 
which is carried by and with the jet into the furnace In a long and relative- 
ly-compact stream, and a stack or draft device connected wlth the feed eud 
of thé furnace by whIch air is drawn Into the furnace thrôugh the discharge- 
eonduit in contact with the heated nttaterial therein, whereby a core of pul- 
verized -fuel in combustion surrouuded by air to support combustion is pro- 
duced .in the furnace to uniformly beat the walls of the furnace by radiation 
without' impinglng thereupdn. 

"7. The combination with a rotary cement-furnace having an elongated 
combustlon-chamber, of means for feeding materlal to be treated therein at 
one end thereof, a conduit connected wlth the other or delivery end through 
which the materlal • discharged frora the furnace passes, means for Injecting 
axlally Into the delivery end of the furnace a jet of air of hlgh pressure and 
small volume, means for feeding to said air-jet pulverized carbonaceous fuel 
which Is carried by and with the jet into the furnace in a long and relatively- 
eompact stream, means for supplying around said jet on Its way to the fur- 
nace a further volume of air to support combustion In the furnace, and a 
8tack or draft device connected withrthe feed end of the furnace by which 
air Is drawn into the furnace through the. discharge-conduit in contact with 
the heated materlal therein, whereby a core of pulverized fuel in combustion 
surrounded by air to support combustion is produced In the furnace to uni- 
formly heat the walls of the furnace by radiation without impinglng there- 
upon. ;. 

"8. The combination with a rotary cement-furnace having at one end a 
draft device or stack and means for feeding materlal to be burned into the 
furnace, and at the other elid a delivery-openlng for the discharge of the ma- 
terlal, of means for axially Injecting into the delivery end of the furnace a 
jet of air and means for feeding to said jet pulverized carbonaceous fuel, 
whereby a core of pulverized fuel in combustion Is produced in the furnace 
to by radiation and without impingement thereupon uniformly heat the walls 
of the furnace and the materlal passing therethrough. 

"9. The combination with a rotary cement-furnace, of means for axially 
Injecting ipto Its delivery end a jet of air, means for feeding to said jet pul- 
verized carbonaceous fuel which is carried by and wlth the air- jet axially 
into the furnace, and means for supplying around the jet or stream of air 
and pulverized fuel addltional air to support combustion, whereby a core of 
pulverized fuel, in combustion is produced in the furnace to by radiation and 
without Impingement thereupon heat the walls of the furnace." 

Prlor patents, discussed at length by the experts, include: No. 111,614, T. 
R. Crampton, February 7, 1871 ; No. 111,615, T. R, Crampton, February 7, 
1871; No. 169,3.38, J. K. Caldwell, November 2, 1875; No. 234,395, W. D. 
Dickev, November 16, 1880 ; No. 238,852, D. Church, March 15, 1881 ; No. 
248,772, J. G. McAuley, October 25, 1881; No. 268,035, J. G. McAuley, No- 
vember 28, 1882 ; No. 274,778, J, B. Hyde, March 27, 1883 ; No. 327,210, W. 
Westlake, September 29, 1885; No. 340,357, F. Ransome, Aprll 20, 1886; No. 
438,852, A. Mason, October 21, 1890; No. 441.689, J. G. McAuley, December 
2, 1890 ; No. 464,514, J. F. De Navarro, December 8. 1891 ; No. 11,224, J. F. 
De Navarro, February 9, 1892; No. 531,742, J. F. De Navarro, January 1, 
1895 ; No. 550,619, Hurry & Seama», December 3, 1895 ; No. 551,098, W. M. 
Russell, December 10, 1895; and Brltish letfers patent No. 2,539, T. R. Cramp- 
ton, Àugust 13, 1888; No. 1,575, Charles W;. Siemens, May 21, 1869; No. 3,504, 
T. B. Crampton, December 3, 1869 ; No. 2,438, T. R. Crampton, June 22, 1877. 

WiHiam A. Redding and Edward; Rector, for appellants. 
Francis W. Parker, for ' appelleel 

Before GROSSCUP, BAKER, i and: KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (af ter stating the facts as above). Two 
thousand jiages of record and six hundred of argument (approx- 
i.mately) cannbt be reflected in détail within the limits of an opinion 
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of reasonable length. After ail, an opinion in a patent case is a spé- 
cial finding of facts and thereupon an application of the law. So wu 
shall come at once to the finding of ultimate facts, to which we are 
led by an extended examination of the record and considération of 
the arguments, without setting forth the conflicts of assertions and of 
théories in the évidence. 

Prior to 1896 the calcining of cément materials in rotary furnaces 
had been fully developed. From Figure 1 of the patent, take away 
removable chamber 12 (which appellants, by an argument we accqJt 
for the purposes of this case, eliminate from the claims in suit) and 
place the burner B with the plate 15 at the entrance 10, and thereby 
the structures of the prior art are exactly brought to view, except that 
B would then appear as an injector of cil or gas, instead of powdered 
coal. 

It was known that the calcining of cernent materials required very 
higli température. This was obtained by the rapid and complète com- 
bustion of the fuel. An atomizer injected a stream of mingled air 
and particles of oil. The plant had a large and tall stack, The rotary 
kiln (60 feet and upwards in length) was itself a direct and unob- 
structed flue leading into the stack. Large volumes of heated air were 
brought in through the "conduit B" to effect the rapid and complète 
combustion of the fuel stream. The current of the kiln was naturaliy 
slowest at the circumference, growing more and more rapid toward 
the axis. Along the axis therefore the injected fuel stream was car- 
ried, drawing upon the enveloping stream of air to complète the com- 
bustion, and forming a long candle-like flame that heated the walls of 
the kiln and the cément materials by radiation rather than by direct 
impingement of the fuel while yet unconsumed. 

Use of fine and dry coal for heating purposes was old. The smaller 
the particles, the greater their surface in relation to weight and the 
easier their sustainability in a current of air. Means had been em- 
ployed for "converting the solid fuel into an impalpable powder to 
which the term 'floating' might be applied." 

Burners or injectors for using the impalpable coal powder for heat- 
ing purposes had been devised. Some of them are shown in the fol- 
lowing cuts from the Westlake patent for "feeding fine fuel." 
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Combinatîons of such coal injectors with boiler furnaces and smelt- 
ing furnaces had been made. McAuley's combination, for example, 
was this: 



M y. 2 




Burning powdered coal in boiler furnaces and the like was net com- 
mercially successful. Not because the feeding and injecting appa- 
ratuses would not work; not because the powdered fuel would not 
thus burn and produce sufficient beat; but because in the obstructed 
passages and turns of such furnaces the fuel stream in combustion 
directly impinged upon fire arches or other parts and melted them 
■down. 

Appellants' àssignors were not the fathers of the conception of 

adapting a coal injector for use in the rotary cément kiln in place of 

the oil injector. Siemens had patented in England a combination of 

a rotary kiln; for calcining ores and cernent materials and an injector 

ne. If for buriiing gas and also an injector for 

burning powdered coal. The latter is 

thus illustrated: 

Of this Siemens said: 



"If jpulverized or llqiild fuel is employed in 
place lof gas an arrangement of the nature 
showii in Figure la may be employed, where 
tbe fuel is Introduced in a continuous stream 
or In small quantities Into the receiver ]. 
whence It ^s blown by préférence by a steam 
jet 3 so as to issue In a divided condition 
through the pipe 3 into the end of the rotat- 
ing drum A, where it enters into combustion 
with tlie heated air passing in through the 
passages F, as before deseribed." 
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Crampton also had an apparattis of the same gênerai principle: 






flC.1. 








'^-^' 



He stated: 

"I prefer to heat the chamber by injecting into it a nalxture ot air and flne- 
ly powdered carbonaceous materlal, in the manner described in the spécifica- 
tions of previous patents granted to me, and now well known and employed 
for heating revolving puddling furnaces." 

Neither the Siemens nor the Crampton patent, in its lifetime, made 
any impress upon the commercial manufacture of cernent. That either 
of them was impracticable we do net find. 

From 18% on there has been an immense and increasing consump- 
tion of cernent. This has corne rather from the great impetus to 
building and business in gênerai during thèse times than from the 
disclosures of the Hurry and Siemens patent in 1900. 

Prier to the issuance of the patent the applicants were burning pow- 
dered coal in rotary cément kilns at the Atlas plant by means of the 
high-pressure injecter described in their spécification. About this time. 
there was a very large (200 to 300 per cent.) increase in the price of 
petroleum, and a gênerai uncertainty arose as to future supplies. In 
some localities where the supply seemed assured and the price satis- 
factory the use of oil injectors has continued. But most of the ce- 
rnent makers were confronted with the desirability, if not necessity, 
of getting a cheaper fuel. At this time many practical cernent makers, 
including directors of appellee's opérations, were under a gênerai be- 
lief, without any investigation of the matter, that powdered coal could 
not be used successfully in cément manufacture. Possibly a few 
makers, outside the Atlas plant, learned something of the particular 
apparatus by which the Atlas resuit was obtained, though the record 
does not clearly convict any one. But many, including appellee, must 
be acquitted of having any knowledge except that powdered coal was 
being used in the actual commercial manufacture of cernent clinkér 
at the Atlas works. They had then (before 1900) in their plants the 
complété present-day rotary kilns in opération with oil injectors. 
Thèse men,. skilled in the arts involved (the art of building cément 
plants and the art of burning cément clinker in rotary kilns with fuel- 
ôil injectbrs), knew how much cément malerial was fed into the uppeir 
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end of the kiln, how long it took thçmaterial to work down to the 
discharge end, how much oil in relation to finished product had to be 
carried in thé form of'fine particles by the air current into the suction 
of the kiln-andrstack; draft, and how the flame, the walls of the kiln, 
and the cément materials appeared during the calcining process. 
Their problem was to substitute for the oil injector a coal injector 
that »would give practically the same resuit in their existing rotary 
kilns. For this purpose they could turn to the known prior-art coal 
injectors. While McAuley and Westlake showed forms of coal in- 
jectOrs and Siemens and Crampton asserted the applicability of such 
injectors to the fotary'kiHi, none aniswered certain particular questions 
on which would dçpénd, the success of the coal flame in producing 
substantially the resuit of the oil flame. In relation to kiln and stack 
what should be the dimensions of the blower and the air nozzle? 
What the capacity of the conveyor for feeding the impalpable coal 
powder to the air blast ? What the size of the burner tube for deliv- 
ering the stream of mingled air and particles of coal into the kiln? 
And beyond structural détails what should be the speed of the blower 
in relation to that of the coal conveyor? How much coal per unit 
of tirae should be fed? What proportion of the total air should come 
through the blower and what through conduit F, in order that the 
fuel stream should be projected a sufficient distance within the vortex 
of the kilnr-and-stack suction? There were the appliances, and the de- 
sired resuit was known. How attain it? Cut and try. And so thèse 
men, skilled in the art of calcining cernent materials in their rotary 
kilqs by the use of oil injectors, tested the interdependent matters of 
coal feed and air supply, as above suggested, and presently their ex- 
périence as practical cément burners gave them control of the oper- 
ative relations between their existing rotary kilns and the coal in- 
jectors of the McAuley and Westlake types. On the average about 
90 days were required to achieve the final adjustment of the parts 
and th^, ultimate control of the flame. And not one instance of failure 
is recorded. 

Our conclusion frcon the file-wrapper is that the Patent Office, 
though some of the m^st potent références were not before it, re- 
jected ail pretensions that the applicahts were entitled to, a monopoly 
of a generic combination of a rotary kiln and a coal injector. Appli- 
cants sought to avoid the combination of coal injectors (by fan or 
blower) with boiler furnaçes by alleging that the flame, diffused by 
fire-arches and pther obstructions, was not the flame they obtained in 
the rotary kiln. Therefrom the inference would seem to be that a 
fuel stream from a McAuley burner would be too diffuse to work 
when injected into the unobstructed vortex of the kiln-and-stack draft. 
If thisi tnistaken. urge was influential in securing a patent, the appli- 
cants should not be allowed now to pick up their discard. But, despite 
the argument, the Office required the applicants to claim their spec- 
ified means, and f urtheç to , limit the combinations of their means by 
reciting, the particular conditions that should resuit from the specified 
operatiôq of.their means. 

Apart frotn the file-wrapper, we think the meaning of the patent 
as granted is sufficiently plain. To builders it said: "Make a coal in- 
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jector in substantial accordance with our drawings and description; 
attach it, as shown, to the existing rotary kiln; and you will hâve 
a complète operative device." To experienced cernent burners : "Hâve 
about 20 pounds pressure in your air-tank ; open the valve in the air 
nozzle until about 2 per cent, of the total volume of air going up the 
kiln and stack is coming from the pressure tank. This will start a 
fuel stream through tube 22, and at the same time create a vacuum 
equal to 5 or 6 pounds in fuel chamber 20. Outer air will be drawn 
in through ports JjO and later through ports 28 to envelop and hold 
relatively compact the fuel stream. The use of this limited volume of 
high-pressure air will cause the fuel to be injected in a long compact 
body so that a long, concentrated, intense flame will be produced. 
When the fuel stream reaches the kiln, it will be further enveloped by 
the air from conduit F so that the flame will not impinge upon the 
walls of the kiln and the cément materials. By regulating the valve 
in the air nozzle and the closable ports Ji5, you will readily learn to 
burn cément as well as you did with the oil injector." So in the claims 
the means for creating "a jet of air of high pressure and small vol- 
ume" refer unequivocally to the pressure tank or its équivalent for 
delivering air under substantially 20 pounds pressure and to thé 
needle-valved nozzle or its équivalent for discharging substantially 
2 per cent, of the total volume. And equivalency cannot be predicated 
simply upon the gênerai rcsult of calcining cément in a rotary kiln 
by the use of powdered coal. 

Appellee does not use the "jet of air of high pressure and small 
volume" for injecting the coal into tTie burner tube. Its blower pro- 
duces a pressure of three or four ounces. It does not hâve the addi- 
tional air to envelop and hold compact the fuel stream on its way into 
the kiln. AU the air that carries the floating particles of coal into the 
kiln comes from the blower except that small portion which unavoid- 
ably gets in with the fuel ; and this, of course, is not the "additional 
air" of the patent. Unenveloped the stream of mingled coal particles 
and air goes into the kiln. Appellee's air-jet provides from 20 to 30 
per cent, of the total volume. This is hardly the "limited volume" 
of the patent's air-jet. Appellee does not hâve "a core of pulverized 
fuel" "to beat the walls of the furnace by radiation without impinging 
thereupon." Its flame rolls and darts on its way up the kiln and to 
the extent that impingement is restrained the resuit is the inévitable 
action of the kiln-and-stack draft. A similarity is urged in this : 
That physicists may now measure the pressure of the fuel stream as 
it émerges from the exit of the burner tube in appellants' and in ap- 
pellee's structures and will find it substantially the same in each, about 
11/2 or 2 ounces. And, since this is relatively a high pressure com- 
pared with that of the draft in a boiler plant, the high pressure of the 
fuel stream as it enters the kiln is what the patent meant by the term 
"high pressure." It remained for the experts to disclose the ranges 
of speed at which the fuel may be injected into the kiln while an 
efficient flame is calcining the cément. In the patent no disclosure was 
made of the amount of air that came through the fixed ports 28 or 
should be permitted to come through the adjustable ports Ji5 — no 
spécification of the volume and speed of the fuel stream at the exit 
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of the burner tube in relation to the volume and speed of the kiln- 
and-staçk draft. None was needed. A compétent cernent burner, 
with the assurance that the tool would work, would adjust it until he 
had an efficient flame. But as to how to get a volume and speed of 
the fuel stream at thè exit of the burner tube that would give an ef- 
ficient flame the patent was definite and spécifie — impel your powdered 
coal by a 2 per cent, volume of 20-pound pressure air. If the ground 
of the patent should be permitted to be shifted to the volume and 
speed of the stream of mingled air and powdered coal as it enters the 
kiln necessary to prpduce an efficient flame, appellants would be given 
a monopoly of the calcining of cément materials in rotary kilns by 
the use of powdered coal. 

On the facts as we find them our conclusion of law is that claims 
1 to 7, inclusive, are limited by their own terms aiid by the prior art 
to high pressure and smàll volume means; and that claims 8 and 9, 
unless likewise limited, are void as seeking to monopolize the gên- 
erai resuit. And consequently there is no infringement. 

Appellee's expérimental use of high pressure and small volume 
means, long abandoned, would not warrant an injunction. 

Hurry and Seaman were the first to burn powdered coal with com- 
mercially successful results in rotary kilns. So were the patentées 
in Westinghouse v. Boyden, 170 U. S. 537, 18 Sup. Ct. 707, 42 L. 
Ed. 1136, Kokomo Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 
L. Ed. 689, Cimiotti v. Fur Co., 198 U. S. 408, 25 Sup. Ct. 697, 49 
L. Ed. 1100, and many other cases, the first to achieve their disclosed 
results. But that fact is not sufficieht to shut off the public from 
using the common knowledge and the common skill in adapting other 
devices ta produce the same resuit by a différent principle of opéra- 
tion, especially where eVery underlying concept is old and bas been 
f uUy disclosed. 

The decree is affirmed. 

Note.— Judge GROSSÇUP partlçipated in the hearing, consultations, ànd 
décision ;. but the opinion was not formulated until after hls retirement. 



VACUUM CLBANER CO. V. PLATT, District Judge. 
(Circuit Court of Appeals, Second Circuit. April 8, 1912.) 

1. WiTN^sfES (§ 16*) — Pbocess—Subpœna Duces Tecum. 

Â subpœna ^uces tecum addressed to a wltness whose testlmony was 
taken for use In a case pendlng in another district goes by the practice 
in the Second Circuit only on' orderof. the court. 

> [EdJ Note.^FOr other cases, see Wltnesses, Cent. Dlg. §§ 19-27; Dec. 
Dlg. §16.*] 

2. WiTNBsisEs (I 16*)— Peooess— SUBPŒNA DûCES Tecum— DiscEBTioN. 

It was proper exercise of discrétion for the court to refuse to Issue & 
subpœna duces tecum, refluiring, a wltness being examlned in a suit for 
an Infringement bf a patent to diseïose a wrltten agreement which could 
fiaVe no possible rélérancy to the issue as. to whether thé patent was yal- 
Id and had been Infrlnged, ahd cîOUld serve no purpose exceptto for- 

»For other cases see samé topio & § nimber in Dec. & Am. Digs. 1907 to date, & RepT Indexes, . 
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ward information which might serve as a basis for subséquent actions 
against otber persons. 

[Ed. Note. — For other cases, see Wltnesses, Cent, Dlg. §§ 19-27; Dec. 
Dig. § 16.*] 

3. COUBTS (§ 404*) — JUBISDICTION— FEDEBAIi COXJRTS— MANDAMUS. 

Eev. st. § 716 (U. S. Comp. St. 1901, p. 580), provides that the fédéral 
court shall hâve power to issue ail writs not specifically provided for by 
statute which may be necessary for the exercise of thelr respective jurls- 
dlctions, and agreeable to the usages and principles of law. Held that, 
■where a District Court refused to Issue a subpœna duces tecum to com- 
pel the production of certain documents, the jurisdiction of the Circuit 
Court of Appeals to review such ruling was by appeal ; and hence It 
could not issue mandamus to compel the trial court to issue the subpœna, 
even if its action in refusing to do so was erroneous. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 404.* 
Appeal or mandamus, see note to James v. Central Trust Co. of New 
Tork, 47 C. C. A. 376.] 

Pétition by the Vacuum Cleaner Company against Hon. James P- 
Platt, United States District Judge, for mandamus to compel the 
issuance of a subpœna duces tecum. Pétition denied. 

Hillary C. Messimer and Thomas Ewing, Jr., both of New York 
City, for petitioner. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition for a writ of manda- 
mus. The petitioner is complainant in a patent cause pending in the 
District Court for the Southern District of New York against the 
Waldorf-Astoria Company. While cross-examining at Hartford, 
Conn., one Spencer, a witness called on behalf of the défendant, and 
afterwards recalled in rebuttal for complainant, it was discovered 
that the suit was being defended by and at the expense of an as- 
sociation under a written agreement and supplementary agreement. 
The witness had possession of a duplicate original of the agreement, 
but, under advice of counsel, refused to produce it. Thereupon the 
complainant applied to Judge Platt for a subpœna duces tecum, re- 
quiring him to do so, which Judge Platt refused to issue. W)e think 
he was quite right. 

[1] A subpœna duces tecum addressed to witnesses whose testi- 
mony is taken for use in a cause pending in another district goes by 
the practice of this circuit only upon the order of the court. 

[2] The document called for in this case could hâve no possible 
relevancy upon the issues as to whether the patent was valid and in- 
f ringed. The pétition states this was the reason that Judge Platt re- 
fused to let it go. The whole purpose of asking for the agreement 
"was to obtain proof which might be used in subséquent actions against 
other parties, members of the association, to show that they would 
be bôund by a decree, if one was obtained. The practice indicated 
in Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 521, is that the trial 
court in equity causes shall ordinarily not exclude testimony because 
of irrelevancy or immateriality, but take it for the benefit of the Appel- 
late Court, so that the cause need not be sent back for a new trial ; but 

•For other cases see same toplc & § nxjmbbb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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we do not thfnk that it requires that testimony which is clearly not 
within the issues shall be taken. 

■ [î] Moreovér^ the writ of mândanius can be issued by'' the United 
States courts under section 716, U. S. Rev. Stat. (U. S. Comp. St. 
1901, p. 580), only if necessary to the exercise of their jurisdiction. 
It is not to be used for the correction of errors in respect to matters 
within the discrétion of the lower court. Our jurisdiction of this 
case is by appeal, and will in no way be affected by. Judge Platt's re- 
fusai to issue the subpœna duces tëcum, even if erroneous. Barber 
Asphalt Co. V. Alorris, 132 Fed. 945, 952, 66 C. C. A. 55, 67 L. R. A. 
761. 

In the case of Dowagiac v. Lochren, 143 Fed. 211, 74 C. C. A. 341, 
6 Ann. Cas. 573, relied upon by the complainant, the testimony ex- 
cluded by the trial court was as to sales of the patented articles by 
witnesses who bought the same from the défendant. This was clearly 
relevant on the accounting then in progress. Yet the Circuit Court of 
Appeals contented itself with saying that the judge of the court below, 
upon reading its opinion, wbuld undoubtedly direct the production of 
the évidence, and denied the prayer of the petitioner for a writ of 
mandamus. The pétition is denied. 

LACOMBE, Circuit Judge. I am inclined to think that my As- 
sociates give too narrow a construction to Blease v. Garlington, also 
that it was not for the judge of the district where the testimony was 
being taken to détermine as to its relevancy or materiality, which pre- 
sented questions to be decided by the court of the district where the 
cause is to be tried. But I concur fully in the conclusion that it does 
not appear that mandamus is necessary to the exercise of jurisdiction 
by this court, and vote to dismiss the application therefor. 



In re ELLETT ELECTRIC CO. 
(District Court, W. D. New ïork. May 10, 1912.) 

1. Bankkdptcy (§ 476*) — Allowances fkom Estate— Services of Stenog- 

BAPHER. 

An allowance to a stenographer. who took down testimony relating to 
claims before a référée, exceeding f 1 per page for three copies, held ex- 
cessive, and reduced to 40 cents per page, and other allowances to offlcers 
and attorneys consldered. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 898, 899; 
Dec. Dlg. § 470.*] 

2. Bankruptcy (§ 476*) — ^Ai.lowances fbom Estate— Value of Estate. 

In maklng allowances to offlcers and attorneys for services rendered in 
a bankruptcy case, the value of the estate must be taken into considéra- 
tion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 898, 890; 
Dec. Dig. i 476.*] 

In the matter of the Ellett Electric Company, bankrupt. On péti- 
tion to review referee's order allowing a claim against the bankrupt 
estate and readjusting allowances. Affirmed in part. 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Charles Marvin, for trustée. 
Richard H. Thurston, for claimant. 
Herendeen & Mandeville, for creditors. 

HAZEL, District Judge. I hâve carefully considered the évidence 
herein, and am of opinion that the claimant, Ellett, has not prepon- 
deratingly shown that the Glass Company had the right to reclaim the 
dômes shipped to the bankrupt, the Ellett Electric Company, at about 
the time of the bankruptcy, nor, indeed, am I satisfied by the uncon- 
tradicted évidence adduced before the référée that the said claimant 
has shown an équitable assignment to him of the Glass Company debt, 
and therefore, without deeming it necessary to narrate further détails 
of the controversy, I think that the order of the référée to the effect 
that the trustée pay Mr. Thurston $75 on account of said claim must 
be disapproved. 

[1] As to the allowances. According to the certifîcate of the réf- 
érée, the assets of the bankrupt estate realized $590.78, and he made 
allowances to the trustée, his attorney, to the attorney of the bank- 
rupt, and to stenographers amounting to $325.94, leaving a balance of 
$164.84, taking into considération the disapproval of the Ellett claim, 
for distribution among preferred creditors. In view of the services 
rendered, certain of the allowances are thought excessive. 

The record consists of 53 pages, of which only about 30 are testi- 
mony. The stenographers were allowed $62.12, which amount is in- 
ordinate. Where three duplicate copies are supplied, a charge of 40 
cents per page has in other cases that hâve corne before this court been 
held a fair and reasonable compensation. The assets of the estate 
were known to the trustée at the time the Ellett claim against the 
bankrupt was before the référée to be insufficient to pay in full the 
preferred claims ; therefore, it would hâve been sufficient to hâve 
taken the substance of the évidence arising on the disputed claim, and 
a summary disposition would hâve been proper. If the claimant de- 
sired a fuller examination or more complète record, he himself should 
hâve borne the stenographer's expenses. By section 38, subd. 
5, of the Bankruptcy Act (July 1, 1898, c. 541, 30 Stat. 555 [U. S. 
Comp. St. 1901, p. 3436]), on the application of the trustée, a stenog- 
rapher may be employed at the expense of the estate, but the com- 
pensation cannot exceed 10 cents per folio for reports and transcripts 
of the proceedings. In view of the fact that three duplicate copies 
were furnished, perhaps a reasonable additional compensation would 
not hâve been subject of criticism, though I think that additional 
copies should be paid for by the parties desiring them. The large 
outlay for stenographer's fées and charges before référées and spécial 
masters in bankruptcy is a serious barrier to an economical adminis- 
tration of estâtes in bankruptcy, and such expenses should be curtailed 
whenever possible. In the fédéral courts, where there is no officiai 
stenographer, the expense for taking shorthand notes of examination 
and transcribing the same is usually divided by the litigants and 
taxed to the extent of the amount paid in favor of the prevailing 
party. The record in this case does not show that the trustée author- 
ized the employment of the stenographers or objected thereto. As 
196 F.— 26 
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much of the expense was incurred in conducting the examinàtion re- 
lating to the Ellett claim, the expense for stenographer's services 
should rightiy fall on the defeated party, but, as no objection to the 
employment of a stenographer was made by the trustée, I will allow 
an expense not exceeding $21.20, or 40 cents per page for the three 
copies of testimony to be charged against the estate. As bearing upon 
the right to employ stenographers in bankruptcy examinations, see 
In re Rozinsky (D. C.) 101 Fed. 229, and In re Todd (D. C.) 109 Fed. 
265. 

The allowance to the trustée exceeds that granted by section 48 
of the Bankruptcy Act, as amended by Act June 25, 1910, c. 412, § 
9, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1501). Under such pro- 
vision, the trustée, in addition to a fee of $5 deposited with the clerk 
at the time of filing the pétition, may receive as a commission on 
moneys deposited by him a sum not exceeding 6 per cent, on the first 
$500 and 4 per cent, on moneys in excess of $500 and less than $1,500, 
etc., and under subdivision "e" he may receive double compensation 
where the business has been conducted by the trustée. This would 
entitle the trustée herein to receive in full for his services the sum 
of $67.26. 

[2] The allowance to the attorney for the bankrupt is reduced to 
$75. In view of the meagerness of the estate, the allowance of $155 
to the attorney for the trustée was fair and reasonable, and, in addi- 
tion to the said compensation, he is allowed by this court $25 and 
$5.88 for services and expenses incurred in this review. If the value 
of the estate so permitted, perhaps a more libéral allowance would be 
justified, but such value manifestly must be taken into considération 
in making compensation for services rendered. The allowance for 
referee's expenses will not be distufbed in view of rule 33 of this 
district, which allows référées to collect an indemnity against their 
actual nécessary expenses in the administration of estâtes, the same 
not to exceed $6 in each no asset câSe referred to them, and in asset 
cases a reasonable sum in addition, dépendent upon the probable num- 
ber of hearings, to be paid out of the estate. 

An order may be drawn readjusting the allowances, and the div- 
idend distributed among the preferred daims in accordance with thèse 
views. So ordered. 



In re KRAIX. 

(District Court, D. Oonneeticut. ' May 22, 1912.) 

No. 2,332. 

Bankbuptct (§ 418*) — Judgmbnt— KE8 Jumcata. 

Wliere, in prier proçeedings in Jjaukrrjptey, it had been determlned that 
the bankrupt was guilty of coueeajment of assets, such détermination 
was res , Judlcata, and establlshed à prima facie Case in support of ob- 
jection^ to the bankrupt's dischargè on that ground. 

[Ed. Noté. — For other cases, see Bankruptcy, Cent. Dig. §§764-771; 
Dec. Dig. § 418.*] 

•For other casés see same topic & § numbeb in Dec. & Àiû. Dlgs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of the bankruptcy proceedings of 
Morris Krall. On report of master sustaining exceptions to discharge. 
Sustained. 

See, aïso, 182 Fed. 191. 

Benjamin Slade, of New Haven, Conn., for bankrupt. 

David Strouse, of New Haven, Conn., for petitioning creditors. 

PIvATT, District Judge. It must long since hâve become obvious 
to those interested in our bankruptcy practice that this court will go 
far to compel regular, orderly, and lawful procédure on the part of 
its référées, whether they are acting in the direct performance of their 
statutory duties or as spécial masters. As expressive of such déter- 
mination the cases of In re Peck (D. C.) 120 Fed. 972, In re Hendrick 
(D. C.) 138 Fed. 473, and In re Walder (D. C.) 152 Fed. 490, may 
be read with profit by the curious. 

But let us turn our attention for a moment to the case in hand. The 
spécifications of objection to the discharge were inartificial, and were 
challenged at the very threshold of the hearing by exceptions duly 
filed. If the writer had been in the referee's shoes, those exceptions 
would not hâve been brushed aside in so cavalier a manner. The 
master, however, possibly inflUenced by what had gone before, plodded 
along his path, despite the exceptions, and the case which was made 
out on the facts, so far as they hâve to do with the concealment of 
assets from his trustée, seems to me strong enough to warrant the 
unfavorable report. If the master had been a stranger to ail prior 
proceedings in this bankruptcy case, the record évidence presented 
would haye compelled the report. The question at issue before him 
as to concealment of assets was res adjudicata, and the record év- 
idence made out a prima facie case. It presented a décision of the 
same issue in the same case and practically between the same parties, 
because thèse objecting creditors hère were represented by the trustée 
in the earUer controversy. The action which I am about to take must 
not be misconstrued into an acquiescence in the methods pursued by 
the master in dealing with the exceptions to the spécifications. The 
situation hère presented is one in ten thousand, and far from lovely 
in any respect. 

On the one hand, an acceptânce of the report may, to the weaker 
minded, appear to tend toward laxity of discipline, but on the other 
hand, a rejection of the report would positively resuit in the granting 
of a great favor to one whom I consider absolutely unworthy of it. 
I ara boilnd to avoid the awful disaster which the latter course com- 
pels, and with faith that the good sensé of the référées, supplemented, 
as it will be, by the kindly activities of my f riends at the bankrupt bar, 
will prevent any serious lapses from regularity hereafter. 

I will accept the report, and deny the discharge. 
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THE ENTERPRISE. 
(District Court. W. D. Pennsylvania. February 14, 1912.) 
No. 4. 
1. Shipping (§ 209*) — Prooeedincs fou Limitation of Liabilitt— Jubisdic- 

TION. 

Adiniralty riile 57 (29 Sup. Ct. xlvi) provides tliat in proceedings by 
a shirowner to obtaln limitation of liabilitv under Rev. St. § 4283 (U. 
S. Comp. St. 1901, p. 2943), "the said libel or pétition shall be iiled and 
the said proceedings bad in any District Court of the United States in 
wbich said ship or vessel niay be libeled to answer for any such enibez- 
zlement, loss, destructioUj damage or in.ir.ry; or if said shlp or vessel 
shall not be libeled then in the District Court l'or any district in which 
the said owner or owners may be sued in that behalf. Wheu the said 
ship or vessel has not been libeled, * * * aud suit bas not been com- 
menced against the said owner or owners or has been commenced in a 
district other than that in which the said ship or vessel may be, the said 
proceedings may be had in the District Court of the district in which 
the said shlp or vessel may be. * * * " Held, that the second part 
of the rule, which was added by amendment in 1888, was intended to 
apply only to cases not covered by the original rule, and that where a 
libel has been flled against the vessel, or a suit brought against the owner 
in a district court, whether or not the vessel is witbin such district, 
the owner must bring his proceedings in that court ; but, if différent 
suits are brought in différent districts, he has his élection to go Into any 
such district or into the district where the vessel Is ; or, if suit is brouglit 
in a State court, he may bring his proceedings in the district where the 
vessel is. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 046-662; Dec. 
Dig. § 209.* 

Limitation of owner's; liability, see note to The Longfellow, 45 C. C. 
A. 387.] 

2 Courts (§ 522*) — Fédéral Courts— Prioritï of Jurisdiction. 

Where suits for damages hâve been brought against the owner of 
a vessel in a District Ck)urt of the tJnited States, the respondent has 
submitted to the .iurisdictiou of the court, and the suits hâve been heard 
and determined, and appeals from decrees hâve been taken by the re- 
spondent, a District Court of another district is wlthout jurisdiction to 
entertain a proceeding by such respondent to limit his liability as against 
the claims so in suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1444; Dec. Dig. 
1522.*] 

In Admiralty. In the matter of the pétition of the Monongahela 
River Consolidated Coal & Coke Company, owner of the steam tow- 
boat Enterprise, and the Huntington & St. Louis Towboat Company, 
charterer of said boat, for Hmitation of liability. Pétition dismissed 
for want of jurisdiction. 

Mcllvain & Murphy, for petitioners. 
William R. Harrison, for respondents, 

YOUNG, District Judge. The Monongahela River Consolidated 
Coal & Coke Company, as the owner, and the Huntington & St. Louis 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, tu Rep'r Indexes 
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Towboat Company, as the charterer, 61 the steamboat Enterprise, hâve 
présentée their pétition to this court for the limitation of their lia- 
bility arising eut of a collision between that steamboat and a gas- 
oline launch, which collision happened in the Mississippi river within 
two miles of the city of Memphis in the state of Tennessee, and 
whereby three persons, Albert Schinnerer, P. C. Dietrick, and Harry 
Hurst, ail citizens of the city of Memphis, were drowned, and one 
Charles Auferoth, another occupant of said launch, was thrown into 
the river, but was rescued by the crew of the steamboat. The péti- 
tion further represents that the accident happened and the loss and 
in jury resulting were occasioned without the fault, privity, or knowl- 
edge of the petitioners, and without the fault of the officers or crew 
of the steamer, or of any of the officers, agents, or servants of the 
petitioners. 

The fourth paragraph of the pétition is as follows: 

"That llbels In personam were flled by Bessie Schinnerer and Emma 
Hurst, wldows respectlvely of two of the nbove-named deceased persons, on 
bebalf of theuiselves and their niinor children, In the District Court of the 
United States for the Western Division of the Western District of Tennes- 
see, which cases hâve been so far proceeded In that at No. 1,148 In ad- 
miralty, in said court, said Bessie Schinnerer was awarded damages In 
the sum of $10,000, and at No. 1,149 In admlralty, In said court, a like 
judgment was obtained by said Emma Hurst, In the sum of $10,000, agalnst 
your petitioners. That an appeal was taken from said Judgments, and Is 
now pending in tbe United States Circuit Court of Appeals, Slxth Circuit 
That the administrator of P. C. Dietriclc bas entered a suit at law. In the 
county courts at Memphis, Tenn., clalmlng damages In a large amount, and 
another suit may be brought against your petitioners by the said Charles 
Auferoth. And your petitioners now désire to contest their liabllity for 
the loss, destruction, damage, and Injury occasioned by said accident; and 
they also clalm the beneflts of the limitation of liabllity provlded In the 
thlrd and fourth sections of the act of Congress entitled, 'An act to llmlt 
the liabillty of shipovraers and for other purposes,' passed March 3, 1851, 
and now embodled in sections 42S3 and 4285, Revised Statutes of the United 
States (U. S. Comp. St. 1901, pp. 2943, 2944), and the varions substitutes 
and additions thereto, amendatory thereof; and, to that end, your peti- 
tioners désire an appralsement to be had of the amount or value of their 
Interests in said steamboat la the condition In which she was immedlately 
after said accident, and damage, on the SOth day of January, 1910, and 
for that purpose your petitioners ask that said steamboat be examlned and 
appraised, and her value ascertalned, by a commissioner of this court or 
by such other means as this court shall direct. And thereupon your peti- 
tioners are ready and willing and offer to give a stipulation, with suiHcient 
sureties according to law, conditioned for the payment of the appraised 
value of said steamboat, when ascertalned as aforesaid, to such person or 
persons and In such manner as this honorable court may direct." 

The pétition further présents that said steamboat has not been 
libeled or arrested in any court to answer for the said loss, destruc- 
tion, or injuries, and that said steamboat Enterprise is now at her 
home port, the Port of Pittsburgh, in the state of Pennsylvania. 

The pétition prays the court to cause an appralsement to be made 
of the Enterprise in the condition in which she was on the SOth day 
of January, 1910, immediately after the accident, and of her freight 
then pending, and to make an order permitting your petitioners to give 
a stipulation for the payment of the amount of the appraisement ; to 
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is^ye -ampnition agaînst ail persons claiming damages for loss occà- 
sipiied by the accident, citing them to appear and make proof ; to des- 
ignàte cômmissioners befpre whom such claims may be presented ; to 
make an order restraining ail persons from prosecuting suits against 
the petitjoners or against the Enterprise, except before such commis- 
sioner; to make a decree limiting the liability of the petitioners to 
the value of the steambôat immediately after said accident and its 
freight, âjid for the division pro rata, after the payment of costs, of 
the amouiit of the stipulation among the respective claimants, and in 
the meantime for an order restraining prosecution of any suits against 
the petitioners or said steambôat in respect of any such claims, except 
proceedings to obtain final adjudication by the United States Circuit 
Court of Appeals for the Sixth Circuit upon the appeals hereinbe- 
fore referred to ; and for an order restraining and directing said Bes- 
sie Schinnerer and Emma Hurst, in the event that their judgments 
shall be affirmed by the Circuit Court of Appeals, from issuing ex- 
écutions dil sâid Judgments, and requiring them to présent said judg- 
ments ,tp ,tîie commissioner appointed by this court to participate in 
the fund which shall be ascertained as representing the value of the 
steamer Enterprise, and to pursue théir remédiés as in like cases of 
limited liability proceedings and for gênerai relief. 

Upon the présentation of this pétition to the court, the court, hav- 
ing doubt asto its jurisdiction in the matter, refused to allow the same 
to be filed, bt(t required thè counsel for the petitioners to notify coun- 
sel for the libëlants in the two suits brought in the District Court of 
the UiaiJ:e(cl_ States fpr the, Western District of Tennessee, and counsel 
for the plaintiffin the suit brought in the county court of the city of 
Memphis, ef the time ànji place for the argument upon the questionn- 
as tb wh6J:lîer pr not said: 'pétition shouldbe filed and the court take, 
jurisdicÇion of the proceedings. Thereupon, notice having been given 
as required by the court, the court heard the arguments of counsel 
for the petitipners and of ;; counsel for those claiming damages by rea- 
spn of thecPllision, h6ï\i Otally and by ■yi'ritten briefs, and, the whole 
case having been sqbmitted to the court, the court is now required to 
détermine the question of the jurisdiction of this court in the prem- 
ises. '■ ,"; ■ ; '■'.''.■" 

[1] Counsel for petitioners claim that this court lias jurisdiction 
in the case by virtue of rule 57 in admiralty (29 Sup. Ct. xlvi). That 
we may hâve the question clearly before us, that rule is as follows: 

*'Tlie èaia UbeltT pétition shall be flled and the said proceedings had 
in any district court of thé Ùfiited States In which said ship or vessel may 
be libeled to answer for any such embezzlement, loss, destruction, damage 
orf Injury; or, lif the said Shl^ or vessel bè not libeled, then in the District 
Court for any district In whiich the said owner or owners may be sued li» 
that behalf. When the said; ship or vessel bas not been libeled to answer 
the inatters aforesaid, and suit bas not been commeneed against the. said 
owner or owriérs, or has hèm' commeneed iî> a district other thon thài in 
which the stM'sMp or vessel :may 6e, «*ê said proceedings may 6e had in 
the District Oçmrt of'the distf^ in which the said ship or •vessel may 6e^ 
and where Ip irjayj l|e subject tf? the control of ;Such cojjrt for; the pucposes 
of the case as herêlnbefore proyided. Jl!, the ship hâve aliready been libeled 
and soW, thé procieeds ishall iré^rééeàt 'the feame for the pui^oses 6t thèse 

rUleS.? '. ■■ ■•'• ■■:'.'■ '■''■■ ' <::^'!.,:., ,:;..■; , -i ;■ ■: 
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Before considering this rule, it is both necessary and interesting to 
consider the rule in its separate parts because the first part of the rule, 
to wit : 

"The said libel or pétition shall be flled and tlie said proceedinga had 
in any District Court of the United States in whieh said shîp or vessel 
may be libeled to answer for any such embezzlement, loss, destruction, dam- 
age or injury ; or, if the said ship or vessel be not Ubeled, then in the Dis- 
strict Court for any district in whlch the said owner ,or owners may be sued 
in that behalf" 

— was ordered by the Suprême Court at September term, 1871, and 
is found in 13 Wall, xiii, and is noted in the case of Norwich Co. v. 
Wright, 13 Wall. 104, 125, 20 h. Ed. 585. This rule, as above noted, 
stood until it was amended by the Suprême Court at the October 
term, 1888, by adding the words : 

"When the said ship or vessel has not been libeled to answer the matters 
aforesald, and suit has not been commenced against the said owner or 
owners, or lias heen commenced in a district other thon that in tchich the 
said ship or vessel may he, the said proceedings may be had lu the Dis- 
trict Court of the district in whieh the said ship or vessel may be, and where 
it mày be subject to the control of such court for the purposes of the case as 
hereinbefore provlded. If the ship hâve already been libeled and sold, the 
proeeeds shall represent the same for the purposes of thèse rules." 

And as thus amended is to be found in 130 U. S. 705, 29 Sup. Ct. 
xlvi. 

In Norwich Co. v. Wright, supra, Mr. Justice Bradley, in delivering 
the opinion of the court, 13 Wall, page 123, 20 L,. Ed. 585, points out 
the necessity for a certain form of procédure, and, after discussing 
whether or not the Circuit Courts of the United States had juris- 
diction, he concludes : 

"We hâve no doubt that the District Courts, as courts of admiralty and 
maritime jurisdiction, hâve iurisdietlon of the matter ; and this court un- 
doubtedly has the power to niake ail needful rules and régulations for facill- 
tatlng the course of proceeding." 

The learned justice then (page 125 of 13 Wall. [20 L. Ed. 585]) 
lays down the proper course of proceeding for obtaining the benefit 
of the act of Congress, and concludes: 

"For aiding parties in this behalf, and facUltating proceedings in the 
District Courts, we hâve prepared some rules whieh will be announced at 
an early day." 

Under that rule there is no doubt that the owner was required to 
go into the District Court of the United States where the vessel had 
been libeled to answer for the injury ; or, if not libeled, then in the 
District Court for the district where the owner or owners might be 
sued in that behalf. But under the rule as amended, we are con- 
fronted with a serions question of interprétation. 

As to the first part of the amendment, if the ship has not been 
libeled to answer for the injury, and suit has not been commenced 
against the owner or owners, it is clear that any District Court of the 
district where the ship may be would hâve jurisdiction ; so that, read- 
ing the entire rule, if the vessel "was libeled or suit brought against 
the owners, the pétition for limited liabiUty would be filed in the dis- 
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trict where such libel was filed or suit brought, but if no libel 
was filëd or suit commencée!, then the pétition by the owner 
may be in any district where the vessel may be. If the words, 
"or has been commenced in any district other than that in 
which the satd ship or vessel may be," are to be removed from the 
context and are to hâve their full force, then the rule means that the 
pétition for Hmited liabihty may always be filed in any district court 
where the vessel may be, unless such vessel is within the district where 
the libel is filed or the suit brought. This is an apparent contradiction 
of the original rule, which has no such qualifying words. 

We hâve not found, nor has counsel furnished us with, any déci- 
sion by any fédéral court directly covering this part of the rule we 
are now considering. We are therefore required to interpret the rule, 
and in so doing are to be guided by such an interprétation as will al- 
low the whole rule to stand as written. 

Fortunately, we are not without the assistance of the most learned 
judges in the considération of this matter. The necessity for the rule 
as an aid to the practical administration of justice in admiralty is, as 
we hâve said, very clearly considered by Mr. Justice Bradley in the 
case of Norwich v. Wright, supra, where it is determined that the 
proper court is the District Court of the United States sitting in ad- 
miralty, and, of those courts, that the court having jurisdiction by 
libel filed or suit brought is the appropriate court. In The Scotland, 
105 U. S. 24, 34 (26 h. Ed. 1001), the same learned justice said: 

"As to the form of proceeding necessary to give the respondents the bene- 
flt of section 4254 (4284 LU. S. Conip. St. 1901, p. 2943]), which déclares that 
either party 'may talve the appropriate proceedings in any eonrt, for the 
purpose of apportioning the sum for which the owner of the vessel may 
be liable,' what more 'appropriate proceeding' could be taken for this pur- 
pose, where ail the parties are before a court of admiralty, and where the 
shipowners plead their exemption under the statutes, than to give a decree 
against them for the amount of their liability, and to distribute the sum 
aruongst the parties entitled to it? It seems to us that no addltional rules 
are necessary to attain the object of the law in the case. It is plaln enough 
to exécute itself. If there are parties, not represented in the suit, who hâve 
claims for damages, it is the respondent's fault for not brlnging them In, 
as they might hâve done aftêr the rules of 1871 were adopted by pursuing 
the remedy pointed out in those rules. But as to the actual libelants and 
interveners In the suit, there is no reason in the world why the respond- 
ents should not be decreed to pay the value of the ship's strlppings and 
remuants Into court, nor why such amount should not be distributed ainongst 
the claimants." 

Again, the same learned justice in the case of Providence, etc., Co. 
V. Hill Mfg. Co., 109 U. S. 578, 598, 3 Sup. Ct. 279, 392 (27 L. Ed. 
1038), said: 

"In vlew of thèse considérations, and having no doubt of the jurisdiction 
of the District Courts over the matter, as courts of admiralty, in the rules 
adopted in December term, 1871, the 'District Court of the district in which 
the vessel is libeled or found, or in which the owners are sued, was des- 
ignated as the proper court in which to institute the proceedings for obtain- 
ing a decree of Hmited liability. When cases arise in which the vessel and 
freight hâve beeh totaùy lost, and no District Court has, or ean hâve, pos- 
session of any fund tb distribute, resort may probably be had with propriety 
to the District Court of the district in which the owners réside, or where 
the vessel perished. It will be time enough, however, to cousider what is 
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proper In such exceptional cases when they arise. In Ex parte Slayton, 105 
U. S. 451 [26 L. Ed. 1066], we held that jurisdiction accrued to tUe District 
Court of the district eomprising the port to whicli tlie vessel was bouud. 
althougli she had been sunk in ttie lalve and only a few fragments were 
washed asliore, the proceeds of which, hovvever, amounting to a trifling sum, 
were deposited in court. On this brancli of the subject, the following re- 
maries were made in the opinion pronounced lu the case of Norwich Trans- 
portation Co. V. Wright, already cited." 

Hère follows the citation at 13 Wall. 123, 20 L. Ed. 585, which we 
hâve already quoted, and which terminated in the rules promulgated 
in that volume. The learned judge then goes on to say : 

"We see no reason to modif y thèse vlews, and, in our Judgraent, the ï}roper 
District Court, designated by the rules, or otherwise Indicated by circuni- 
stances, has full jurisdiction and plenary power, as a court of admiralty. 
to entertain and carry on ail proper proceedings for the due exécution of 
the law, in ail its parts ; and its decree, in cases subject to it.s jurisdiction, 
are valid and blnding in ail courts and places. In the i)resent case, the 
proper court undoubtedly was the District Court of the l'nlted States for 
the Southern District of New York where the remains of the vessel were 
situated, and where suits were brought against the owuers. Proceedings 
under the act having been duly instituted in this court, it acquired full 
juTisdiction of the subject-matter ; and having taken such jurisdiction, and 
procured control of the vessel and freight (or their value), constituting the 
fund to be distributed, and issued its monition to ail parties to appear and 
présent their clainis, it became the duty of ail courts before which any of 
such claims were prosecuted, upon being properly certified of the proceed- 
ings, to suspend further action upon said daims." 

Such is the history of the first part of this rule 57 in admiralty and 
of the interprétation put upon it by the learned justice who had first 
promulgated the rule and who had it before him in the cases cited. 
We see very clearly f rom thèse opinions the necessity for the making 
of such a rule, and we must now consider and try to détermine, if we 
can, the history and meaning of the amendment to the rule. 

It is very évident from a reading of the original rule that it left 
certain cases open and without a rule to guide in the procédure. If 
no libel or suit had been brought, there was no way pointed out to 
proceed, although the act of Congress certainly gave the owners a 
right to commence appropriate proceedings in a proper court, and 
therefore the amendment to the rules was necessary in order to pro- 
vide for such cases, and the first part of the amendment provides for 
thèse cases. Why, then, were the words, "or has been commenced in 
a district other than that in which the said ship or vessel may be, the 
said proceedings may be had in the District Court of the district in 
which the said ship or vessel may be" made part of the amendment? 
Were those words not intended to cover the case put by Mr. Justice 
Bradley in the case we hâve last cited (Providence, etc., Co. v. Hill 
Mfg. Ce, 109 U. S. 598, 3 Sup. Ct. 392, 27 L. Ed. 1038): 

"When case» arise in which the vessels and freight hâve been totally lost 
and no District Court has, or can hâve, possession of any fund to distribute. 
resort may probably be had with propriety to the District Court of the 
district in which the owners réside or where the vessel perished"? 

Or may they not hâve been intended to cover those cases where 
libels had been filed or suits brought in différent districts, or in state 
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courts which could not entertain the owners' pétition under the stat- 
ute? 

We lînd that the amendment to the rule was passed at the October 
term, 1888, of the Suprême Court of the United States, and we find 
that in that same volume of reports an important case in admiralty, 
that of Butler v. Boston Steamship Co., 130 U. S. 527, 9 Sup. Ct. 
612, 32 L. Ed. 1017, was considered by the court, especially in the 
application of the limited liability of owners, and f rom the record of 
which it appears that, at the time the pétition for limited liability was 
filed, two suits were pendingin the superior court for the county of 
Sufïolk, and that subsequently a third suit was commenced in the Dis- 
trict Court 6Ï the United Sfates for the District of Massachusetts by 
claimants against the vessel, so that at the time of the filing of the 
opinion by the Suprême Court of the United States three causes were 
pending in différent jurisdictiohs, and it may be that the discussion of 
that case gave rise to the questions we hâve suggested. In the case of 
Ex parte Slayton, 105 U. S. 451, 26 L. Ed. 1066, the court said : 

"As was said at this terni iii The Scotland, supra (105 TJ. S. 24 [26 L. 
Ed. 1001}), our rules wei'e not intended to prevent an owner from availing 
hlmself of any other reniedy or process which the law itself entitled him t» 
adopt, but to aid him in bringing into concourse those having claims against 
him arislng from the acts of ttie niaster or crevv." 

We gather, then, from ail thèse opinions of the Suprême Court per- 
taining to the making and the interpreting of thèse rules, that they 
are not iron-clad rules that may not be "honored in the'breach," but 
that they are made as practical rules for the guidance of the court in 
the détermination of questions in admiralty that may corne before it 
and to assist the court in the due and orderly administration of jus- 
tice. We are of opinion, therefore, that an interprétation of this rule 
requires the owner to commence his proceeding for limited liability 
where the libel has been filed or suit brought against the owners, and 
that, if no libel has been filed- or suit brought, then he may présent 
his pétition to the District Court of the United States where the ves- 
sel is. If suit has been brought in a District Court of the United 
States other than where the vessel is, then he must resort to that dis- 
trict; but, if différent suits are brought in différent districts, then he 
has his élection either to go into any district where a libel has been 
filed or suit brought, or he may go into the district where the vessel 
then is. Likewise, if suit is brought in a state court, he has the right 
to bring his pétition before a district court of the United States where 
thè vessel is. Under this interprétation, therefore, the owners must 
resort to the District Court of the United States for the Western Divi- 
sion of the Western District of Tennessee, where the libels hâve al- 
ready been filed. 

[2J Apart from this interprétation of the rule, we think that this 
court ought hot to take jurisdiction of this pétition. It is a well- 
knowh prïnciple V)f làw that the court which fifst acquires jurisdiction 
of the parties and the subject-matter of a controversy shall retaîn it 
without interférence by another court having concurrent jurisdiction. 
This is such a familiar principle that authorities are unnecessary. If 
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they were, we hâve them cited in Rose's Code of Fédéral Practice, § 
16, p. 132. 

In the case at bar the District Court for tlie Western District of 
Tennessee has taken jurisdiction by libels filed in the two cases and 
has so far proceeded in thèse cases that damages hâve been awarded 
in the sum of $10,000 to each of the libelants, and thèse cases hâve 
been removed by the respondents by proper proceedings to the Cir- 
cuit Court of Appeals for the Sixth Circuit, who hâve bound them- 
selves in the sum of $15,000 in each case. In the course of the pro- 
ceedings in the District Court, the présent petitioners, by exceptions 
to the libels, raised the question of limited liability, and it was con- 
sidered by the court; the court being of opinion that the question 
could not be raised by exception, but must be commenced by a proper 
proceeding. The petitioners thereby invoked the aid of the court and 
submitted themselves to its jurisdiction. They evidently believe that 
the question may be raised by exception, for they hâve made the ac- 
tion of the court in disallowing that exception one of the reasons for 
iheir appeal to the Circuit Court of Appeals for the Sixth Circuit, 
assigning it as error in the first assignment of error, so that thèse 
petitioners are still insisting on the jurisdiction of the district court 
of Tennessee as to the limited liability. Section 4282 and the foUow- 
ing sections provide for limited liability, but do not suggest the pro- 
cédure. Therefore any appropriate proceeding may be followed. 
The rules of the Suprême Court in admiralty speak of a libel or péti- 
tion to lirait the liability, but that d'oes not exclude other convenient 
and appropriate ways of raising the question. Upon exception to the 
libel, the question may be completely considered and determined. It 
is true that that proceeding wiU only détermine the liability in the 
particular case, and is not sufficient for bringing into concourse ail 
the claimants as intended by the act of Congress and rules. Such a 
course of pleading by exception is not obligatory upon the Hbelants, 
and they may raise the question in the usual way provided by the 
rules ; but if they choose to raise it in a différent way and invoke the 
jurisdiction of the court, and during the pendency of the cause still 
insist on that jurisdiction, they may not be permitted to go into an- 
other concurrent jurisdiction and thus bring the two courts into con- 
flict. It was never intended that one fédéral court of concurrent juris- 
diction should restrain another court of equal jurisdiction from pro- 
ceeding with the cause. It would be an unseemly conflict of juris- 
diction. 

It is alleged in the pétition that suit has been brought by the admin- 
istrator of a décèdent arising out of the same accident, in the county 
court of the city of Memphis, and that still another suit may be 
brought. This only adds to the reasons for not interfering. AU the 
])arties alleged to hâve been injured are within the jurisdiction of the 
District Court for the Western District of Tennessee. A complète 
concourse of ail the people having claims can thus be brought within 
that district. To commence the limited liability proceeding hère, hun- 
dreds of miles away from the place of the accident, would mean to 
bring the unfortunate people with ail their witnesses hère at an ex- 
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pense tç theni which might prevent their coming and be a déniai of 
justice, for the poor reason that the vassal, after the accident, came 
away and has chosen not to again return to the jurisdiction where the 
accident happened. 

We, do not think the rules are iron-clad or were intended to do such 
manifest injustice; but we do believe they were intended to accom- 
plish just what the Chief Justice said in Ex parte Slayton, 105 U. S- 
451, 26 L-. Ed. 1066, and which we hâve heretofore quoted. 

For the above reasons, we are of opinion that this court does not 
hâve jurisdiction of the pétition for limited liability, but that peti- 
tioners jnust go to the District Court for the Western Division of the 
Western District of Tennessee to institute their proceeding. 



OWSLEY Y. CENTRAL TRUST CO. OP NEW YORK. 
(District Court, S. D. New York. May 22, 1912.) 

1. InTEEEST (§ 22*) "JUDGMBNT"— ClAIMS AGAINST D-ECEDENT's EsTATE— 

Allo w a nce— Epfect. 

Hurd's Rev. St. III. 1909, c. 3, § 61, provides that whoever lias a claini 
agalnst an estate, and fails to présent it for adjustnieut at the terni of 
court selected by the executor or adminlstrator, luay flle a copy thereof 
with the clerk of the court, whereupon, unless proeess Is waived, the 
clerk shall Issue summons requlring the éxecutor or adminlstrator to dé- 
fend at a terni speclfled In the summons which shall be served on the 
executor or adminlstrator, and the rule of the court of Cook county, 111., 
déclares that clalms, If presented after the adjustment term, shall be 
by filing a copy of the claîm with a prseclpe for a summons with the ex- 
ecutor or adminlstrator, or by filing with such claim an appearance in 
writing of the executor or adminlstrator. Held, that where, after the 
appearance term, a forelgn creditor of a décèdent, whose estate was ad- 
mlnistered in the probate court of Cook county, filed the clalm in ac- 
cordance with such provisions, and the same was allowed, such allow- 
ance constituted a judgment which merged the claim and thereafter drew 
interest at 5 per cent, only under Hurd's Rev. St. 111. 1909, c. 74, §§ 3, 4, 
provldlng that judgments reeovered before any court or magistrate shall 
draw Interest at that rate. 

[Ed. Note.— For other cases, see Interest, Cent. Dlg. §§ 43-53 ; Dec. Dlg. 
§ 22.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3827-3842 ; vol. 
8, pp. 7695, 7696.] 

2. EXECUTOBS AND ADMINI8TRAT0BS (§ 255*) ALLOWANCE OF ClAIMS— CONCLU- 

SIVENESS. 

Tlie allowance of a clalm agalnst a decedent's estate accordlng to the 
law of Illinois is final agalnst the représentatives of the estate so far as 
personalty is eoncerned, but is merely prima facie évidence of the debt 
as against realty. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 907-909 ; Dec. Dlg. i 255.*] 

3. JUDOMBNT (§ 689») CONCLUSIVENESS— PEBSONS CoNCLUDED. 

Under the rule that judgments are available by and against parties 
and privles, and that executors under the same will, but appointed for 
différent jurisdietlons, are privies, an ancillary executor was bound by 

•For other cases sen same toplc & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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a judgment allowiiig a claim agalnst the estate in the domiciliai-y juris- 
diction. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1212 ; Dec. Dig. 
§ 6S9.*] 

4. EXECIJTORS AND ADMINISTRATOBS (§ 4.3*) — PROPEBTY— TiTLE. 

An exécuter named in a will takes title to ail of the testator's pevson- 
alty wherever situated. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 281 ; Dec. Dig. § 43.*] 

5. EXECUTOES AND ADMINISTRATORS (§ 86*) — VOLUNTABY PaYMENT— NONRESI- 

DENT DEBTORS. 

Voluntary payments made to an exécuter by nonresident debtors con- 
stitute a good aequittanee. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 323, 3D9-383 ; Dec. Dig. § 86.*] 

6. Executors and Administrators (§ 171*) — Assihnment by Executor— Ef- 

FECT. 

An assignment of a claim by the executor of an estate enables his as- 
signée to sue anywhere. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 649, 650 ; Dec. Dlg. § 171.*] 

7. Executors and Administbatoks (§ 255*)— Claims— Allowance— Filing— 

Effect. 

Where a decedent's estate was belng administered in the probate court 
of Cook county, IIl., and a forelgn créditer elected to file hls claim there 
in order to reach Illinois funds as well as its own collatéral, it was bound 
by the Illinois judgment allovving its claim, not only as to allowance but 
as to the rate of interest preserilaed by the Illinois laws thereafter to be 
earned by the judgment. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 907-909 ; Dec. Dig. § 255.*] 

8. Judgment (§ 815*) — Full Faith and Crédit. 

Where judgment is rendered allowlng a claim against a decedent's es- 
tate, full faith and crédit can be given to such judgment in the courts 
sitting in auother state only by ascertainlug its effect, according to the 
law and usage in the courts of the state where it has been rendered. 

[Ed. Note. — For other cases, see Judgment. Cent. Dig. §§ 1445-1448; 
Dec. Dig. § 815.* 

Glving full faith and crédit to judgment jurisdietion of fédéral courts, 
see note to Bailey v. Mosher, 11 C. C. A. 318.] 

At Law. Action by Louis S. Owsiey, as anciUary executor, against 
the Central Trust Company of New Yorlt. Verdict directed for plain- 
tif?. 

This cause having eome on to be heard before the court and a jury, the fol- 
lowing mateiial facts appeared by uncontradicted évidence: 

Charles T. Yerlies, a citizen of Illinois, domlciled and résident in Chicago, 
died testate. His wlll was duly admitted in the probate court of Cook coun- 
ty, 111., and letters testamentary issued to the plaintifC herein, one of the exec- 
utors named in the will. Plaintilï subsequently obtained aiicillary letters 
testamentary in the Surrogate's Court of New York County. 

At and before his decease Yerkes was indebted to défendant the Central 
Trust Company in large sums of money ou certain promissory notes, to se- 
cure which the trust tompany held as collatéral certain stocks and bonds. 
After Yerkes' death, the Central Trust Company purchased other notes of Yer- 
kes, whieh notes carried with them other collatéral (or an interest therein). 

On March 9, 1907, the Central Trust Company lawfuUy owned and held, in 



»For other cases see same topic & S nbmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexe» 
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good faith and for value, promissory notes of Yerkes of the face value of 
$705,004, ail secured by collatéral. 

On Aprll 17, 1906, Owsley, as execntor, caused to be duly posted and publlsh- 
ed. In eompliance with the law of Illinois, a notice calling upon ail persons 
liavlng claims agalnst Yerkes' estate "to attend and présent such claims at 
the probate court of Cook county, 111., for the purpose of havlng the same ad- 
Justed at a term of sald court" to be held on June 4, 1906. The Central Trust 
Company, whlch is a corporation of the state of New ïork, did net présent 
any claim In pursuance of thls notice. 

It is, however, provlded by Illinois Bev. Stat. 1900, c. 3, 1 61, that: "Who- 
ever bas a claim agalnst an estate, and fails to présent the same for adjust- 
naent at the term of court selected by the executor or admlnistrator, may flle 
a eopy thereof with the clerk of the court ; whereupon, unless the executor or 
admlnistrator will waive the issuing of process, the clerk shall Issue a sum- 
mons directed to the sheriff of the county, requlring such executor or admln- 
istrator to appear and défend such claim at a term of thé court therein specl- 
fled, whlch summons, when served, shall be suffleient notice to the executor 
or admlnistrator of the présentation of such claim." In aecordanee with 
thls statute a rule of the probate court of Cook county provides that claims 
agalnst estâtes, if presented "after the adjustment term," shall be by "flling 
a copy of the claim together with a preecipe for a summons with the exec- 
utor or admlnistrator, or by filtng with such- claim the appearance in writ- 
ing of the executor or admlnistrator." 

The Central Trust Company acted under thls statute and rule of court, and 
on Mareh 12, 1907, flled a claim, and afterwards, and on Aprll 29, 1907, 
amended the same, and Owsley as executor filed the following appearance 
and consent: "I hereby enter my appearance in the matter of the within 
clalm, and I walve service of process thereon. I hereby consent to the al- 
lowance of the within clalm for $723,327.30." And tbereupon It was recorded 
in sald probate court in divers volumes known as "Minute Book," "Probate 
Docket," and "Probate Court Record," that the claim of the Central Trust 
Company of New York had been allowed for $723,327.30 on April 29, 1907. The 
amount thus allowed is the face of the promissory notes with unpaid interest 
to date of allowance. 

Subsequently, and In Mareh, 1910, Owsley, as ancillary executor, advertised 
for claims against the Yerkes estate in eompliance with the statutes of New- 
York ; but the Central Trust Company never presented any clalm to the an- 
cillary executor. In Jùly, 1910, Owsley, as original executor, pald a dlvidend 
on the claim as allowed in the probate court of Cook county, whlch payment 
was recelved by Central Trust Company. Toward the end of 1910 the col- 
latéral pledged with or for the beneflt of the notes held by the Central Trust 
Company was sold in whole or in part, but in such wise that money was real- 
Ized more than suffleient to pay the notes in question with ail accrued interest 
thereon. Sald notes bore interest at a rate higher than 5 per cent, and ail 
the promissory paper contalned ample authority to the lawful holder and own- 
er of the notes and collatéral to sell and discharge both principal and interest 
of the notes ont of the proceeds of such sale. Central Trust Company, being 
thus in funds to pay ail the Yerkes notes, computed the amount due without 
any référence to the proceedlngs in the probate court of Cook county, otlier 
than to give due crédit for the dlvidend paid by Owsley as domlclliary exéc- 
uter, and on January 30, 1911, paid over to Owsley as ancillary executor the 
balance due on its computation, whlch money Owsley accepted without préj- 
udice to the présent suit. 

It is provlded by Illinois Rev. Stat. 1909, c. 74, §§ 3, 4, that "judgments re- 
covered before any court or magistrate shall drav»- interest at the rate of flve 
per centum per annum from the date of the same until satisfled." Thls stat- 
ute Is at the basis of the présent action brought by Owsley, as ancillary exec- 
utor, against the trust company to recover the différence between Interest at 
5 per cent, per annum, computed from the date of allowance in the probate 
court of Cook county, and the rate of interest contracted for in the notes 
aforesald. It appeared that such excess of interest amounted to $44,402.10, 
for whlch Bum Owsley asked judgment together with interest from January 
30, 1911. 
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Thèse facts being proved, both plaintiff and défendant moved for the direc- 
tion of a verdict, and tliereupon the matter was argued by: 

W. O. Underwood, for plaintiff. 
A. H. Van Brunt, for défendant. 

HOUGH, District Judge (after stating the facts as above). The 
parties agrée that the sole question raised in this case is whether the 
proceedings in the probate court of Cook county amount to a judg- 
ment merging the notes held by Central Trust Company, and fixing 
thereafter the rights of the parties, in accordance with the law under 
which the probate court acted. 

If the allowance of the trust company's claim constituted a judg- 
ment, rendered by a court of compétent jurisdiction, if such judg- 
ment was not merely in rem, and against a res consisting of Yerkes' 
Personal property in Illinois, but ran in personam against the présent 
plaintiff as executor, it cannot be denied that, after the rendition of 
such a judgment, the rights of parties and privies thereto must dé- 
pend upon it. 

[1] It would follow that whereas the trust company had before 
judgment a right to enforce certain notes against certain collatéral, 
after judgment such right became one to enforce the judgment against 
the same collatéral ; and if the lawmaking power, that authorized the 
judgment, affixed thereto an interest rate lower than hadi been stipu- 
lated for between the parties, nevertheless after judgment the légal 
and not the contractual rate must be enforced, Taylor v. Wing, 84 
N. Y, 472. The jurisdiction of the probate court is not questioned, 
and it is agreed that the trust company was entitled to file and submit 
its claim, and the court had power to allow it. The effect of allowance 
only is in question. 

Nevertheless it is instructive to observe not only what was donc 
under the law of Illinois, but what that law authorized to be donc, 
in the probate court. 

If instead of appearing and allowing the claim, Mr. Owsley had 
wished to contest it, the parties might hâve gone on to a regular jury 
trial, differing in no respect from an ordinary action at law against 
an executor. III. Rev. Stat. c. 3, .§ 60. The resuit of such a trial 
would hâve been the allowance or disallowance of claimant's demand, 
in the same form as hère recorded by consent — from which décision 
an appeal would hâve lain to higher courts. Chapter 3, § 68. 

The judicial expression of décision, after such proceedings in a 
duly constituted court, would, on principle, seem to be a judgment, 
and plaintiff's first reliance is on décisions of Illinois holding as much. 
Mitchell V. Mayo, 16 111. 83, holds fuUy that the présentation of a note 
to a probate court and its allowance against an administrator ex- 
tinguishes the note, including the rate of interest agreed on. The 
court sàid: 

"It is true no exécution could be issued upon the judgment, but in this re- 
spect it is Uke a judgment of the circuit court against an administrator. 
* • • The effect of the order, adjudication, or judgment is preclsely the 
same in the one case as in the other." 



416 196 PEDERAlL' REPORTER 

This means that it has been la,w in Illinois f rom an early day that a 
daim allowed in a probate court stands on the same footing and is 
entitled to the same respect as a judgment against the personal rep- 
résentative (for a debt of décèdent) obtained in a court of gênerai or 
superior jurisdiction after usual proceedings. Both are judgments, 
neither is capable of enforcement except to be paid in due course of 
administration, unless the executor or administrator is guilty of a 
devastavit. 

[2] Such judgment is final against the représentative so far as 
personalty is concerned, but iS; merely prima facie évidence of debt 
as against realty. The reasons for which distinction are laid down 
in Noe v. Montray, 170 111. 174, 48 N. E. 709. The doctrine has been 
recently redeclared in Ford v. First National Bank, 201 111. 128, 66 
N. E. 316. 

The trial of what are really suits against personal représentatives, 
in court of probate, whether known by that name, or as orphans', or 
surrogates' courts, is foreign to the practice in many states, includ- 
ing New York; but there is nothing strange about it if a wider view 
be taken. 

In Vermont, the probate court appoints commissioners to hear and 
détermine claims against estâtes, and the action of such commissioners 
in allowing a note is "équivalent to a judgment and merges the original 
claim." Warner v. Bronson, 81 Vt. 134, 69 Atl. 660, citing Lowry 
V. Stevens, 6 Vt. 113. 

Claims so allowed are "treated as judgments, except that they can- 
not be enforced by the final process of exécution." Rix v. Nevins, 26 
Vt. 388. 

Minnesota has substantially the same practice, and the disallowance 
of a claim duly presented to a probate court in that state has been 
given the full force of a judgment not only in that state, but in Wis- 
consin. Sanborn v. Perry, 86 Wis. 364, 56 N. W. 337, citing the Min- 
nesota cases. 

Missouri holds that the allowance of a claim in a probate court is 
a "judgment having ail the force -and conclusiveness of a judgment of 
a court of gênerai jurisdiction." Clark v. Bettelheim, 144 Mo. 270, 46 
S. W. 135. 

The law of Michigan is substantially similar. See the cases cited 
in Hess v. Reynolds, 113 U. S. 75, 5 Sup. Ct. 377, 28 L. Ed. 927. 

Doubtless the list might be extended, but enough has beçn said to 
show that what was donc by the probate court of Cook county resulted 
in a judgment of some sort, which in Illinois at ail events Mr. Owsley 
could hâve paid at any time with interest at 5 per cent, only, and it 
further appea,rs that in Sanborn v. Perry, supra, such a judgment was 
given extraterritorial eflfect, and treated as a judgment entitled to 
full faith and, crédit undeir the Constitution. 

Even, however, if the allowance be a judgment, it is urged that 
being a probate. proceeding. it is in rem only, and affected nothing more 
than the Illinois estate of which the collatéral held by the trust Com- 
pany in other states is not a part. 

It has often been said and held that probate proceedings are in rem ; 
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but there is no necessary relation between probate proceedings and pro- 
ceedings in probate courts. It is compétent for the Législature to 
call a court by any name, or to assign to a court duties inappropriate 
to the name it bears. The Législature of Illinois has imposed on its 
probate courts the duty of trying causes in which executors and ad- 
ministrators are défendants, and alleged creditors of their decedents 
are plaintiffs; names make no différence, and a consent judgment un- 
impeached is as good as another, so that this matter is to be viewed 
as though the trust company had obtained against Mr. Owsley as 
exécuter a judgment in a court, either state or national, of plenary 
jurisdiction, and sitting in Illinois. 

That such a judgment is in rem is not held by any décision brought 
to my attention. But it is said not to be in personam because no Per- 
sonal liability is created thereby unless a dievastavit occurs. 

On principle there seems to me to be in this a confusion of ideas. 
Mr. Owsley, as executor, is one person; individually he is another, 
and no reason is seen why a judgment against the executor^entity 
is not a personal judgment ; it is personal against the executor-person. 

As has been pointed out in the cases cited above, the absence of 
power to issue exécution is not destructive; it is no more than a dé- 
tail of remedy. Some states prefer to leave satisfaction of judgments 
against executors to direct ordier of the court. New York grants 
exécution by leave of court. Code Civ. Proc. §§ 1825, 1826. Judg- 
ments adjudicate rights — a stay law may leave the right unenforceable. 
but it does not change thé judgment into something else. 

Authority, however, is not lacking for the doctrine that a judgment 
against a personal représentative is in personam. 

Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 112, 
rested upon an allowance of claim under the Michigan procédure above 
alludedi to, and asserted the doctrine that such allowance, being a 
judgment, was in rem against decedent's estate wherever found; but 
the court said: 

"This argument assumes that the ju(ls,'ment is in rem, and not in personam. 
or that the estate has a sort of corporate entity and unity. But this is not 
true, either in fact or in légal construction. The judpment is against the per- 
son of the adrninistratpr, that he shall pay the dcht of the intestate out of 
the funds cominitted to his care." 

To the same effect is Hess v. Reynolds, supra, 113 U. S. at page 
76, 5 Sup. Ct. at page 378 (28 L. Ed. 927), where it is pointed out that 
an estate cannot be personified ; it can, neither sue nor be sued ; there 
must be a person, e. g., an executor, to fulfill such duties. It must 
foUow, from the necessity for a person to be sued, that the judgment 
is Personal. If a statute ever permits an attachment of decedent's 
property, or créâtes therein a jus in re enforceable on the principles 
of maritime law, a judgment in rem will appear; but it will be good 
only against the property seizedi, and will not be enforceable against 
any other. Tested in this way, the nature of the trust company's judg- 
ment is seen, for it was admittedly just as good against everything 
Mr. Owsley officially got after April 29, 1907, as it was against goods 
196 F.— 27 
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then on hand. A judgment in rem, good against subsequently ac- 
quired res, has I think never been heard of . 

But it is suggested that the view above taken of judgments in rem 
is toc narrow, and that what is meant by that phrase is sometimes no 
more than an adjudication of status; wherefore in this sensé some 
judgments of divorce, orders of naturalization, etc., are, if not strictly 
in rem, at least quasi in rem, and therefore not to be treated as Per- 
sonal judgments. 

There is truth in this, but it is equally true that each judgment is 
to be examined to ascertain what it means ; and the judgment now 
before the court means that Owsley in his officiai capacity owes a cer- 
tain amount of money to Central Trust Company. This is the fact 
judicially established, it is exactly what every money judgment means, 
and in that sensé every such judgment adjudicates status. 

Nothing will sustain defendant's position hère, except a holding that 
every judgment de bonis testatoris is in rem, for which no authority 
is adduced, and which seems to me répugnant to principle, for by the 
same reasoning every judgment against one in officiai capacity (re- 
ceivers, guardians, etc.) is likewise in rem. 

There is some language in Wilson v. Hartford Fire Ins. Co., 164 
Fed. 817, 90 C. C. A. 593, 19 L. R. A. (N. S.) 553, and Michigan 
Trust Co. V. Ferry, 175 Fed. 667, 99 C. C. A. 221, on which défend- 
ant relies. I do not think it necessary to décision in either case, and 
certainly Judge Sanborn's disapproval of such cases as Sanborn v. 
Perry, supra, is overborne by the décision in Tilt v. Kelsey, infra. 

It is an interesting, but not necessary thème, that even if the Illinois 
proceeding was in rem, it might fuUy bind everywhere and always the 
parties to it, Bailey v. Sundberg, 49 Fed. 583, 1 C. C. A. 387. 

[3] It is next suggested that, whatever may be the eiïect of this 
judgment as between the trust company and Mr. Owsley as dom- 
iciliàry exécuter, it is not the same when the latter as ancillary exéc- 
uter sues in New York. Judgments are available by and against 
parties and privies ; executors under the same will, but appointed for 
dififerent jurisdictions, are privies (îlill v. Tucker, 13 How. 458, 14 
L. Ed. 223), and a fortiori is an ancillary executor privy to a judgment 
in which he as domiciliary executor is so directly concerned as in this 
case. See, also, Carpehter v. Strange, 141 U. S. lOS, 11 Sup. Ct. 960, 
35 L. Ëd. 640. 

[4-6] The necessary privity, if not identity, existing between Ows- 
ley as domiéiliary, and the same man as ancillary executor, is seen by 
considering the nature of tlip latter office under the laws of New York 
(Code Ôiy. Proc. §§ 2700-2702), and àlso by the undoubted proposition 
that the executor named in the will took title to ail the testator's per- 
sbnalty wherever situated, so that vpluntary payments made to him 
by nonresidént debtors, are good açquittance (Parsqns v. L,yman, 20 
N. Y. l03), and an assignment by h,im enables his assignée to sue anyr 
where (Petersen v. Chemical Bank, 32 N. Y. 21, 88 Am. Dec. 298). 

There seems, to me another, and quite conclusive, method of reach- 
ing the resuit now évident. 
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[7] The trust company had, by pledge, control of property not 
within reach of any Illinois court, nor obtainable by Mr. Owsley in 
any capacity otherwise than by paying the debt and interest contracted 
for. 

A court, having power to administer a fund, bas (usually) inhérent 
authority to exclude the whole world from that fund unless claims 
are made within a time limited. 

The probate court could and would hâve excluded the trust com- 
pany from ail share in funds within its jurisdiction had claim not 
been made, and thereafter Mr. Owsley, as domiciliary exécuter, would 
hâve been quit of any claim at the hands of the trust company. Such 
is the plain holding of Tilt v. Kelsey, and Sanborn v. Perry, supra. 

The trust company wished to reach the Illinois fundS as well as 
its own collatéral, and so voluntarily took what is a judgment in 
Illinois. No suitor can invoke half a jurisdiction; he must take ail, 
or none. The plaintiff, in Taylor v. Wing, supra, would prdbably 
hâve preferred to foreclose without judgment. This défendant would 
doubtless hâve preferred to stay away from Illinois, if the collatéral 
had been deemed safe in 1907. But both found judgments advisable, 
and both must take the kind of judgment the law provides. 

[8] Considering the allowance of defendant's claim in the probate 
court as a judgment inter partes, it is not I think denied that fuU faith 
and crédit can be given thereto only by ascertaining what effect such 
judgment bas "by law and usage in the courts of the state" of Illinois 
(Tilt v. Kelsey, 207 U. S. 57, 28 Sup. Ct. 6, 52 L. Ed. 95) ; and the 
gênerai subject has recently been fully re-examined in Converse v. 
Hamilton (U. S. Sup. Ct. April 1, 1912) 224 U. S. 243, 32 Sup. Ct. 
415, 56 !.. Ed. . 

What would be done with this matter in Illinois is not doubtful; 
wherefore verdict as prayed for is directed for plaintiff. 



BUCK et ui. V. FBLDER et al. 

(District Court, M. D. Tennessee. December 4, 1911.; 

No. 3,673. 

1. Kemoval of Causes (§ 82*) — Joint Défendants— sepabable Contbovehst. 
Act Cong. March 3, 1875, c. 137, § 2, 18 Stat. 470 (U. S. Comp. St. 1901, 
p. 509), provides tbat when In any suit mentioned In the section relating 
to removal of causes there shall be a controversy whoUy between clti- 
zens of différent states, and which can be fully deteriuined as between 
them, then either one or more of tbe défendants actually mterested in 
such controversy may remove the suit to the Circuit Court of the United 
States for the proper district. Complainants, citizens of Tennessee, sued 
F. and wlfe, citizens and résidents of New ïork, a trust company, which 
was a Kentucky corporation, a land company, and a seminary, both Ten- 
nessee corporations, alleging that one of the complainants was helr of M., 
deceased, and that M., by a deed of trust, conveyed certain property to 
the trust company, includlng shares of the stock of the land company for 
the benefit of F. and wlfe and thelr adopted children, praying that the 
deed of trust be set aside because M. was of unsound mind, and that the 

•For otber cases see same topic & J nvmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'; Indexes 
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adoption proceedings and other separate conveyanees by M. to ttie land 
■' '■ èompany and to the seminary be set aslde, etc. Held, tbat since there 
was â : separate controversy between eomplainànts and the trust eompany 
as to the valldlty of the deed of trust, independent of the other coutro- 
versies presented In the bill, the trust Company was entitled to remove 
the entire suit to the fédéral court; it not belng necessary that ail the 
défendants to that controversy joined in the pétition for a removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 163 ; 
Dec. Dig. § 82.» 

Separable controversy as ground for removal of cause, see notes to 
Eobbins v. Ellenbogen, 18 C. C. A. 86 ; Mecker v. Valleytown Minerai Co., 
35 C. C. A. 155 ; PoUitz v. Wabash R. Co., 100 C. C. A. 4.] 

2. Removal or Causes (| 82*) — Paeties— Intebest. 

Where a complaint against a foreign corporation and others presented 
a separable controversy as between complainant and such foreign cor- 
poration, the right of the corporation to remove the cause to the fédéral 
court was not affeeted by the fact that it was also interested as a stoeb- 
holder in one of the other défendant corporations in the controversy be- 
tween the complalnants and such corporation. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 163; 
Dec. Dig. § 82.*] 

In Equity. Action by Thomas Buck and wife against T. J. Felder 
snd others. The case was removed to the fédéral court by the défend- 
ant the Golumbia Finance & Trust Company for diversity bf citizen- 
ship, and complainants moved to remand. Denied. 

This bill was filed in the Chancery Court of Davidson County, Tennessee, 
by Thomas Buck and Katle Buek, his wife, résidents of said County, against 
Thomas J. Felder and wife, résidents and citizens of the State of New ïork, 
the Columbla Finance & Trust Company, a corporation under the laws of the 
State of Kentucky, and the Murphy Land Company and Ward's Seminary, 
both corporations under the laws of the State of Tennessee. The bill alleged 
that the complainant Katle Buck was one of the next of kin and helrs at lavv 
of Mrs. Anna H. Murphy, deceased, and sought, among other thlngs, to set 
aslde a deed of trust that had been executed by Mrs. Murphy to the Columbla 
Finance & Trust Company conveying to it certain progerty, including 1750 
shares of the capital stock of the Murphy Land Company, for the use and 
beneflt of Felder and wife, her adopted children and the devlsees and bene- 
flclaries under her will, alleging that at the time of the exécution of thls 
trust deed Mrs. Murphy was of unsound mlnd and had been Induced to exé- 
cute said trust deed through undue influence and coercion on the part of 
Felder and wife. The bill also sought to set aslde the proceedings by which 
Felder and wife had been adopted by Mrs. M>urphy, and also other separate 
conveyanees of property that had been made by Mrs. Murphy to the Murphy 
Land Company and to Ward's Seminary. The Colum'bia Finance & Trust 
Company, whose name bas been changed to the Columbla Trust Company, 
havlng been served with process in the Chancery Court, and Felder and wife 
not havlng been served with such process, the Columbia Trust Company, be- 
fore the expiration of the time in which it was regtulred to answer or plead 
to the bill In the Chancery Court, aied a pétition in the Chancery Court, with 
proper removal bond, for the removal of the cause to the United States Cir- 
cuit Court for the Mlddle District of Tennessee, on the ground of a separate 
controversy wholly between citizens of différent States, namely, a controversy 
conceming the valldlty of the trust deed executed by Mrs. Murphy to It, 
wholly between Buck and wife, citizens of the State of Tennessee, on the 
one slde, and the Columbia Trust Company, a citizen of Kentucky, and Felder 
and wife, citizens of New York, on the other slde. An order of removal was 
entered by the Chancery Court, and a transcript of the record havlng been 
filed in the United States Circuit Court, the complalnants moved to remand 
the cause to the Chancery Court of Davidson County. 

•For other cases aee same topio & i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Théo Parker, of Nashville, Tenn., for complainants. 
Jas. C. Bradford, Robt. T. Smith, Jno. J. Vertrees, and Wm. O. 
Vertrees, ail of Nashville, Tenn., for défendants. 

SANFORD, District Judge. The complainants' motion to remand 
must be denied for the following reasons: 

1. Under the allégations of the bill there is a separate controversy 
as to the validity of the trust deed executed by Mrs. Anna H. Mur- 
phy to the reniovitig défendant, the Columbia Finance Trust Com- 
pany. This separate controversy is wholly between citizens of différ- 
ent States, namely, the complainants, citizens of Tennessee, upon the 
one side, and the défendant Trust Company, a citizen of Kentucky, 
trustée under said trust deed, and the défendants Felder and wife, cit- 
izens of New York, the beneficiaries under said trust deed, upon the 
otlier. This separate controversy is entirely independent of the other 
controversies presented by the bill between the complainants and the 
défendants Felder and wife as to the validity of the adoption pro- 
ceedings, and between the complainants and the défendants, the Mur- 
phy Land Company and Ward's Seminary, as to the validity of the 
respective conveyances to them. This separate controversy as to the 
validity of the trust deed is capable of being fully determined between 
the complainants and the défendants, the Trust Company and Felder 
and wife, citizens of différent States, and complète relief afforded as 
to this separate cause of action, without the présence of the Land 
Company or the Seminary, the other parties to the suit. 

[ 1 1 The entire suit was therefore clearly removable to this court on 
the ground of such separable controversy, under the provision of the 
Act of Mardi 3, 1875, c. 137, § 2. 18 Stat. 470 (U. S. Comp. St. 1901, 
p. .S09), as amended by the Act of Aug. 13, 1888, c. 866, § 1 (25 Stat. 
433), that': "VVhen in any suit mentioned in this section there shall 
be a controversy which is wholly between citizens of différent States, 
and which can be fully determined as between them, then either one 
or more of the défendants actually interested in such controversy may 
remove said suit into the Circuit Court of the United States for the 
proper district." Barnev v. I^atham, 103 U. S. 205, 212, 26 L. Ed. 
514; Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 726, 36 L. 
Ed. 528. 

And where there is in the suit such a separate controversy "wholly 
between citizens of différent States," it is not necessary that ail the 
défendants to that controversy join in the pétition for removal, as 
was required under the earlier Act of July 27, 1866, c. 288, 14 Stat. 
306 (Barney v. Latham, supra, 103 U. S. at page 210, 26 L. Ed. 514), 
but under the express terms of the Act of August 13, 1888, c. 866, § 
2, 25 Stat. 433 (U. S. Comp. St. 1901, p. 509)— following the language 
of the previous Act of March 3, 1875, except in that right of removal 
is limited to défendants — -"either one or more of the défendants actu- 
ally interested in such controversy may remove said suit," that is, any 
one of the défendants actually interested in such separate controversy 
between citizens of différent States, may remove the suit. Barney v. 
Latham, supra, 103 U. S. at page 212, 26 L. Ed. 514; Hyde v. Ruble, 
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104 U. S. 407, 409, 26 L. Ed. 823; Torrence v. Shedd, supra, 144 
U. S. at page 530, 12 Sup. Ct. 726, 36 L. Ed. 528; Chicago, R. I. 
& P. Ry. Co. V. Martin, 178 U. S. 245, 247, 20 Sup. Ct. 854, 44 L. 
Ed. 1055 ; New England Water Works Co. v. Loan & Trust Co. (C. 
C. A. 7) 136 Fed. 521, 69 C. C. A. 297; Greene v. Klinger (C. C.) 
10 Fed. 689; Maine v. Gilman (C. C.) 11 Fed. 214, 215; Grindrod 
V. Crine (C. C.) 22 Fed. 257; Snow v. Smith (C. C.) 88 Fed. 657, 
6_5S; Faison v. Hardy, 114 N- C. 429, 433, 19 S. E. 701; 2 Fost. 
Fed. Pract. 1513. While in gênerai thèse cases contain merely dicta 
as to this question in substantially the language of the statute, in 
New England Water Works Co. v. Loan & Trust Co., supra, this pré- 
cise point was involved and determined, and it was specifically held 
by the Circuit Court of Appeals for the Seventh Circuit that under 
a bill filed in a State court of Illinois to foreclose a mortgage, to 
which there were varions défendants, as the bill disclosed a sépara te 
controversy as to whether the mortgage covered a certain pumping 
station, which was whoUy between citizens of différent States, that is, 
the complainants Farmers' Loan & Trust Company, a citizen of New 
York, on the one side, and certain of the défendants, namely, the 
Boston Water & Light Company, a citizen of Maine and the Interna- 
tional Trust Company, a citizen of Massachusetts, and possibly the 
New England Water Works Company, a citizen of Rhode Island on 
the other side, the Boston Water & Light Company, being one of the 
several défendants interested in such separate controversy was entitled 
to remove the entire suit into the Fédéral Court, on its own pétition 
alone. No cases appear to the contrary ; and this conclusion accords 
with the clear and spécifie language of the Act. The inference is 
unavoidable that if Congress had intended that ail the défendants ac- 
tually interested in the separate controversy must join in removing the 
suit, it would not hâve provided in the Act that "either one or more 
of the défendants actuâlly interested in such controversy" might re- 
move the suit, but, foUowing the language of the sentence immedi- 
ately preceding in référence to the removal of suits in gênerai, would 
hâve provided that "the défendant or défendants" actuâlly interested 
in such controversy might remove the suit. 

2. Since, therefore, under the piain terms of the statute, and the au- 
thorities above cited, the défendant Trust Company, being one of the 
three défendants interested in the separate controversy as to the va- 
Hdity of the, trust deed, was entitled to remove the cause on its own 
pétition alone, without the joinder of Felder and wife, the other de- 
fendants interested in such separate controversy, it is unnecessary to 
détermine the somewhat difficult question whether if it would not oth- 
erwise hâve had such right, the fact that Felder and wife had not 
been served with process in the stafe court within the time in which 
the Trust Company was required to plead, would hâve givén it such 
separate right of removal. See, by analogy, as to suits where there 
is no separate controversy but one c<f the joint défendants has not been 
brought before the court; on the one side, affirming a separate right 
of removal in the défendant before the court, McHenry v. New York 
(C. C.) 25 Fed. 65; Tremper v. Schwabacher (C. C.) 84 Fed. 413> 
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Bowles V. Heinz Co. (C. C.) 188 Fed. 937; and on the other, deny- 
ing such separate right of removal, Patchin v. Hunter (C. C.) 38 
Fed. 51; Ames v. Railroad Co. (C. C.) 39 Fed. 881; Moon on Re- 
moval of Causes, 454, n. 2; Black's Dillon on Removal of Causes, § 
145, p. 243 ; 1 Rose's Code of Fed. Proc. 352. 

3. And while it has been held that by necessary implication the 
right of removal on the ground of a separate controversy is confined 
to nonresident défendants (1 Rose's Code, § 13Sa, p. 348, and cases 
cited), this question is immaterial in the présent case, and need not 
be now determined, as the Trust Company the removing défendant, 
is a nonresident of Tennessee. 

[2] 4. Furthermore the fact that the Trust Company, as a stock- 
holder in the Land Company, is also indirectly interested in the other 
controversy between the complainants and the Land Company, does 
not deprive it of its own right of removing the suit on account of 
the separate controversy as to its own trust deed, in which the Land 
Company has no interest. Barney v. Latham, supra, 103 U. S. at 
page 213, 26 L. Ed. 514. 

, 5. And since under the plain terms of the statute the removal on 
the ground of a separate controversy brings the whole suit into the 
Fédéral Court (Barney v. Latham, supra; Brooks v. Clark, 119 U. 
S. 502, 512, 7 Sup. Ct. 301, 30 L. Ed. 482; Torrence v. Shedd, su- 
pra, 144 U. S. at page 530, 12 Sup. Ct. 726, 36 L. Ed. 528), it fol- 
lows that the complainants' motion to remand must be overruled, and 
at their cost. 

An order will be entered accordingly. 



UNITED STATES v. SOUTHERN OREGON CO. 

(Circuit Court, D. Oregon. May 20, 1912.) 

No. 3,701. 

1. Taxation (§5*) — Pbopeb^'t Taxable — Lands Belonoino to Government. 

Lands belonging to the United States cannot be taxed by a state or by 
any govermnental subdivision thereof. 

[Ed. Note.— For other cases, see Taxation, CentDlg. S§ 17, 31-^5; Dec. 
Dlg. f 5.*] 

2. Taxation (§ 5*) — Pkopeett Taxable — Peopebtt Owned bt United 

States. 

Where Congress has prescrlbêd the conditions on whlch portions of the 
public donialn may be allenated, and provided that on the performance of 
the conditions a patent shall issue to the purchaser, lands distinctiy de- 
flned as to whlch ail such conditions hâve been complled wlth are taxable 
to the purchaser, notwithstanding the goverrunent has not yet Issued its 
patent, and the légal tltle still remains In it. 

[Ed. Note.— For other cases, see Taxation, Cent Dlg. §S 17, 31-35; 
Dec. Dlg. i 5.*] 

3. EsTOPPEL (1 68*) — Equitable Estoppbl — Claim in Judioial Pbocbedinos. 

Act Cong. March 3, 1869, c. 150, 15 Stat 340, granted to Oregon certain 
public land in ald of a military road on condition that the land should 

*For other cuei aee aame toplc & { n'DMBBB Ut Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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not be soM tô; any person In quantltles greater than a quarter section, 
and for a price exceeding $2.50 per acre. The state granted the land to 
a wagon Toad çoiûpahy to which patents were Issued by tbe United States, 
and the road company In violation of the condition conveyed ail the land 
In bulk to défendant. Held that, the United States havlng instltuted a 
suit to decree a forfelture of the land for breach of condition, défendant 
while denying the right of the government was not entitled to hâve two 
counties of Oregon In whidi the land was located made parties to the 
Buit to restraln the collection of taxes levled on the land, on the theory 
that the government had such an interest therein as to exempt the lands 
from taxation by the ; state. 

[Ed. Note. — For other cases, see Estoppel, Cent Dig. §§ 165-169 ; Dec. 
Dig. § 68.* 

Lands of the United States not subject to state taxation, see note to 
Northern Pac. R. Oo. V. Wright, 4 C. C. A. 196.] 

Action by the United States of America against the Southern Ore- 
gon Company to forfeit certain land granted to the state in aid of the 
construction of a military, wagon road, in which défendant prayed that 
Douglas and Coos counties,, Or., be made parties défendant, and that 
they andi the sheriff and tax collecter of each of the counties be re- 
strained from enforcing the -collection of taxes levied on the lands 
for the years 1909 and 1910. Pétition denied, 

This proceeding Is brougbt on; by the pétition of the défendant praying 
that Douelas and Coos counties, Or., be brought in and made parties de- 
fendant also to the suit of the government, and that thereupon they and the 
sheriff and tax collector of each of sald counties be restrained and enjoined 
from enforcing the collection of the taxes levied for the years 1909 and 1910 
against the lands standing In the name of the Southern Oregon Company, and 
which lands it is tfie purpose of the main suit to hâve forfeited to the gov- 
ernment. The petitioner sets out that the lands taxed were granted by Côn- 
gress March 3, 1869 (Act March 3, 1869, c. 150, 15 Stat. 340), to the state of 
Oregon, to ald in the construction of a military wagon road from the nav- 
igable waters of Coos Bay to Roseburg In said state; that by an act of the 
Législative Assembly of th«i s^ate of- Oregon sald grant was donated to the 
Coos Bay Wagon Road Company; and that petitioner is the suceessor in 
interest to the said Coos Bay Wagon Road Company, and as such is now In 
possession of, and claims to own, ail and singular the lands situated in the 
counties named as shown by schedule àttached to the pétition marked "Ex- 
hlbit A." It is further alleged that it is the purpose and object of the blU 
of complaint flled by the United States to hâve it decreed that the défendant, 
the petitioner, hàs no estatie, right, or title In or to said lands or any part 
thereof, and that the same hâve been and are forfeited to, and the titlè to 
ail of said lands has been and la reinvested in, and sald lands now are the 
property of, the United States of America, and to hâve the sald title of the 
United States in them qulet€jd and conflrmed, partlcularly against any claim, 
right, title, interest, or lien In behalf of the petitioner or on its part. 

It is further alleged that the lands designated hâve been assessed by the 
county assessors of Coos and Douglas counties for the years 1909 and 1910 
to petitioner, Shpwing the amounts levied against each parcel by schedule 
àttached to the pétition; that the said taxes ,so levied are unpaid and delin- 
quent; that said lands hâve been advertiseà for sale, and the expense of 
advertlslng àdded to the tax agajnst each parce!;, that the sheriff and tax col- 
lecter of eacb o| sald counties threatens to, and will unless restrained, pro- 
ceed to issue' certlflcates of delinqueney on accounï of satd tax charges agajnst 
the real property, and will sell and dispose of such certiàèates to such iiar- 
tles as may hpply therefor, and that sald sale or sales oî sald certlflcates ot 
delinqueney will Incumberthfe: title to said real property aiid involve a mul- 
tiplicity of sults and interiutnable litigation. ' 

It is then further alleged that, under the Constitution and laws of Oregon,- 

*For otber case* see aame toplr & i numbeb In Dec. & Âm. DIgs. 1907 to date, & Rep'r Indexe* 
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ail real and Personal property of the United States is exempt from taxation, 
and that, If the contention of complainant is well founded and is to prevall, 
the said lands are not subject to assessment and taxation, and were not dur- 
ing the years nauied. 

To this pétition the counties of Douglas and Coos, and the sheriff and tax 
collcetor of each, hâve intorposed a deninrrer, on the groinid that it does not 
set forth facts suttieient to constitute any ground for malving them or any of 
them défendants in the suit pending, or for awarding the relief prayed for. 

The cause vvas heard upon the demurrer. 

John McCourt, U. S. Atty., and B. D. Townsend, Sp. Asst. Atty. 
Gen. 

Dolph, Mallory, Simon & Gearin, for défendant. 

Brown & Eddy, for Douglas and Coos Counties and others. 

WOLVERTON, District Judge (after stating the facts as above). 
It is the contention of counsel for petitioner that since the govern- 
ment has sued to hâve forfeited to it the lands taxed the petitioner 
has no such title therein as will subject them to assessment and taxa- 
tion by the counties in which they lie. The demurrer goes to the 
sufficiency of the pétition upon which to award the relief sought. The 
facts set forth in the pétition, of course, must be taken as true, and, 
further than this, the allégations in the complainant's bill touching the 
grant of thèse lands and the conditions upon which the grant was 
made must also be taken as true, as the pétition seems to base the 
want of title in the petitioner upon the allégations of the bill in that 
respect; otherwise, there is nothing to show, nor any grounds upon 
which to predicate, the absence of a taxable title in the petitioner. 
In other words, the pétition must be read and construed along with 
the allégations of the bill for forfeiture, if the petitioner has any 
cause for relief. The pétition shows that défendant, the petitioner, 
is the successor in interest of the Coos Bay Wagon Road Company, 
and as such is now in possession of, and claims to own, ail and singu- 
lar the lands and real property situated in the counties of Coos and 
Douglas, described in the schedule. Thèse are the same lands sought 
to be forfeited to the United States. But it is said further, that the 
sale or sales of said certificates of delinquency will incumber the title 
to said real property. It may be asked, What title? Not the title of 
the government, because the petitioner is not concerned with that ti- 
tle. It is concerned only with its own title, whatever that may be. 
But, however this may be, the bill shows that by act of Congress 
of March 3, 1869, the United States granted thèse lands to the state 
of Oregon in aid of the construction of a military wagon road, with 
the proviso that the grant "shall be upon the condition that the landis 
shall be sold to any one person only in quantifies not greater than on.; 
quarter section, and for a price not exceeding two dollars and fifty 
cents per acre"; that the state of Oregon donated the grant to the 
Coos Bay Wagon Road Company; that patents hâve been issued by 
the United States to said road company, and, in effect, that said road 
Company has parted with its title in bulk, and not to persons in tracts 
of 160 acres to one person; that the défendant, the petitioner, has 
succeeded to that title. It is claimed, therefore, that the condition 
of the grant has been broken, and for that reason the title is and 
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ought to be forfeited tp the United States. The condition is relied 
upon as a condition subséquent, not in any sensé a condition précèdent, 
and it is claimed that the grant from the government consequently 
vestedin the grantee, not to be disturbed except for a breach of the 
condition subséquent imposed by the grant. From ail this it would 
appear that the défendant petitioner is the holder of the title to thèse 
lands by mesne conveyances under the patents from the government. 
Being such holder, is it exempt from taxation by the counties of Doug- 
las and Coos because the United States is seeking to forfeit the lands 
for breach of an allegedi condition subséquent ? 

It must be premised that Congress by its resolution of April 30, 
1908,_ No. 18, 35 Stat. 571, did not by force of the resolution itself 
"forfeit thèse lands to the gênerai government, but authorized the 
Attorney General to assert in behalf of the United States the claim 
to such forfeiture, and that is in purpose what the suit was instituted 
for. The Enabling Act for the admission of the state into the Union 
(Act Feb. 14, 1859, c. 33, 11 Stat. 384, Sixth Proposition, § 4), as 
well as section 3554 Lord's Laws of Oregon, inhibits ail taxation by 
the State of any property of the gênerai government, whether real 
or Personal ; and it is needless to examine authorities to the same pur- 
pose. 

[1] It is plain, and indeed axioma:tical, that the United States can- 
not be taxed by a state, and, a fortiori cannot be taxed by any county 
of a state. Where, however, the government bas parted with ti- 
tle to its lands by patent, the case would be an exceptional one where 
such lands were not taxable to the holder of the title under the 
patent. At least the taxes could not be avoided on the ground that 
the title was in the United States. Even under an exception to the 
gênerai rule, the possession of the légal title by the government does 
not détermine the f act and the right of ownership. 

[2] The exception is where Congress bas prescribed the condi- 
tions upon which portions of the domain may be alienated, and pro- 
vided'that, upon the performance of the conditions, a patent shall issue 
to the purchaser. When ail such conditions are complied with, the 
land alienated being distinctly defined and it only remaining for the 
government to issue its patent, the purchaser becomes the équitable, 
and will be treated as the bénéficiai, owner of the land, and the gov- 
ernment will be regardedi as holding merely the légal title. In such 
a case the land is taxable by state authority to the purchaser, notwith- 
standing the légal title yet rests with the government. Wisconsin Rail- 
road Co. v. Price County, 133 U. S. 496, 10 Sup. Ct. 341, 33 L. Ed. 
687; Carroll v. Safford, 3 How. 441, 461, 11 L. Ed. 671; Wither- 
spoon v. Duncan, 4 Wall. 210, 218, 18 E. Ed. 339. 

[3] But hère, the patents having issued, the title passed and the 
lands are taxable by the state to the holder, unless the condition in 
the grant relied upon as a condition subséquent and the suit instituted 
to enforce the forfeiture relieves them of that burden. The case of 
Baltimore Shipbuilding Co. v. Baltimore, 195 U. S. 375, 25 Sup. Ct. 
50, 49 L. Ed. 242, is most instructive. There the land sought to be 
taxed by the city of Baltimore had been conveyed by act of Congress 
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to the plaintiff, the Baltimore Shipbuilding Company. By the terms 
of the deed, under the requirements of the act, the conveyance was 
upon condition that the company, after having constructed a dry dock 
upon the land, should "accord to the United States the right to the 
use forever of the said dry dock at any time for the prompt exami- 
nation and repair of vessels belonging to the United States free from 
charge for diocking and that if at any time the property hereby con- 
veyed shall be diverted to any other use than that herein named or if 
the said dry dock shall be at any time unfit for use for a period of 
six months or more, the property hereby conveyed with ail its priv- 
ilèges and appartenances shall revert to and become the absolute 
property of the United States." The condition was relied upon as 
still keeping the land outside the taxing power of the state. It was 
argued that by reason of the condition the United States had such an 
interest in the land as to prevent the tax. Mr. Justice Holmes, an- 
swering the argument, says : 

"This is a mère condition subséquent. There is no easement or présent 
right in rem. The obligation to keep up the dock and to allow the United 
States to use it carries active duties, and is purely Personal. The property 
Is subject to forfeiture, it is true, if the obligation is net fulfilled. But it is 
only by forfeiture that the rights of the United States can be enforced against 
the res. It would be a very harsh doctrine that would deny the right of the 
States to tax lands because of a, mère possibllity that they might lapse to the 
United States. The contrary is the law. The condition cannot be extin- 
guished by the state, but the fee is in the dock conipany, and that can be 
taxed, and, If necessary, sold, subject to the condition." 

This affords answer to the question involved hère, save that suit 
has been instituted hère for the forfeiture. But it is not conceived 
that that circumstance alters the case. Petitioner does not admit that 
its lands are subject to forfeiture, nor that the grant is accompanied 
by a condition subséquent, much less that the condition, if so it be, 
has been broken. It only says that the title is questioned by the gov- 
ernment upon a claim that it is subject to forfeiture for an alleged 
breach of what the government terms a condition subséquent. In 
other words, petitioner is not yielding in any measure its clairns of 
absolute title to the lands ; nor is it admitting in any respect the gov- 
ernment's claim to forfeiture of such lands. Maintaining such a posi- 
tion, can it be heard to say that it has no such title as is taxable by the 
state, or that the United States has the title, or such an interest therein 
as to inhibit the state from exercising the taxing power respecting it? 
Northern Pacific Railway Co. v. Myers, 172 U. S. 589, 19,Sup. Ct. 
276, 43 L. Ed. 564, is apposite. That case involved the validity of 
a tax levied under the laws of Montana against certain lands lying 
within the grant to the Northern Pacific Railroad Company. No 
patent had issued to the railroad company, and at the time there was 
a controversy between the railroad company and the Interior Depart- 
ment as to the character of the lands, whether minerai or nonmineral. 
That is to say, no final détermination had been had as to the minerai 
or nonmineral character of the lands, and no ségrégation thereof had 
been made; the grant of the government excluding therefrom ail 
minerai lands. The question involved was whether a state could tax 
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the grant prior to a ségrégation of thé lands according to their chiar- 
acter. After alluding to Act Cong. July 10, 1886, c. 764, 24 Stat. 
143 (U. S. Comp. St. 1901, p. 1476), providing that no such lands 
granted shall bé exempt from taxation by states on account of the lien 
of tbe United States upon the same for cost of surveying, etc., or 
because no patent has been issued therefor, and after alluding to 
the case of Deseret Sait Co. v. Tarpey, 142 U. S. 241, 12 Snp. Ct. 
158, 35 L. Ed. 999 (wherein it was held that the légal title passed by 
such grants as distinguished from merely équitable interests, and an 
action was sustained prior to issuance of patent under the grant), 
and the case of Barden v. Northern Pacific Railroad, 154 U. S. 288, 
14 Sup. Ct. 1030, 38 L. Ed. 992 (where a similar action was denied to 
the Company on the ground that minerai lands were not conveyed by 
the grant), the Suprême Court, speaking through Mr. Justice Mc- 
Kenna, disposed of the controversy as follows : 

"The accommodation of thèse cases is not difflcult. In the Barden Case 
there was a concession that the land was minerai, and there was an attempt- 
ed recovery of valuable ores. In the Deseret Case there was no such conces- 
sion, and the prlmary efCect of the grant prevailed. In the case at bar there 
Is no such concession, and the prlmary effect of the grant must prevail. There 
is no presumption of law of what klhd of lands the grant is composed. Upon 
its face, therefore, the relation of the railroad to every part of It is the same, 
and on the authority of Deseret Sait Go. v. Tarpey ejectment may be brought 
for every part of it. The action, of course, may be defeated, but it may pre- 
vail, and a title which may prevail for the eompany In ejectment surely may 
be attributed to it for taxation, to be defeated in the latter upon the same 
proof or concession by which it would be defeated in the former. An aver- 
ment that there Is a controversy about the charaeter of lands not yielded to, 
an expression of doubt about it not acted on, is not sufflcient. This view does 
not bring the railroad Company to an unjust dilemma. < The eompany has the 
title or nothlng. In response to its obligations to the state, it must say which. 
If it bave the title to any of the lands, this title cannot bé dlminished to a 
claim, or an tnterest hecause it has not or may not hâve title to others. If 
there is uncertainty, it must be resolved by the railroad." 

, The language of the court has pertinent application hère. The 
averment by petitioner that there is a controversy touching the for- 
feiture of thèse lands to the gênerai government, without yielding one 
iota to the claim of the government, is not sufficient to defeat the tax 
on the ground that the government has such an interest in the lands 
as to exempt them from taxation by the state. 

From thèse considérations, it foHows that thé demurrer to the 
pétition should be sustained, and it is so ordered. 

It must not be inferred by anythirig that has been said in this opin- 
ion that I hâve passed in any way upon any of the questions sought 
to be presented by the main case. 
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BUCKLEÏ V. UNITED STATES et al. 

(District Court, E. D. Washington, N. D. April 12, 1912.) 

No. 1,015. 

1. United States (§ 125*) — Actions— Liability to Suit. 

ïhe United States having recovered a jndgnient against complaiiuint 
for timber trespass on public lands was not subject to suit in the fédéral 
courts by complainant to restrain the exécution of the judgment on the 
ground that it had been recovered through a misunderstanding between 
complainant and the United States attorney. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 13-3, 114; 
Dec. Dig. § 125.*] 

2. United States (§ 145*) — Judgment— PEOCESs—AcTioîir to Restrain— Par- 

ties. 

Where a judgment recovered by the United States in an action at lavv 
has been entered vrithout jurisdiction, process thereon in the hands of 
the marshal is void, and Its invalidlty may be deteriuined in a suit to 
which the government is not a party. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 143; Dec. 
Dig. § 145.*] 

3. United States (§ 145*) — Judgment— Pbocess—Injunction. 

Where the fédéral District Court had jurisdiction of the subject-matter 
and of the parties in the action in which a judgment was recovered lu 
favor of the United States for timber trespass, the United States was a 
necessary party to a suit to eiijoin the enforcenient of the judgment on 
the theory that it was entered in violation of an agreemeut entered into 
between complainant and the United States attorney. 

[Ed. Note. — For other cases, see United States, Cent. Dig, § 143; Dec. 
Dig. § 145.*] 

4. United States (§ 145*) — Judgment — Enfohoement—Injunction— Parties. 

Where a judgment was recovered by the United States for an alleged 
timber trespass against complainant, the clerk of the court was not a 
necessary nor proper party to a suit to-restrain its enforcement. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 143; Dec. 
Dig. § 145.*] 

In Equity. Suit by Richard H. Buckley against the United States 
of America, W. H. Hare, Clerk of the District Court for the Eastern 
District of Washington, and W. A. Halteman, United States Marshal, 
to enjoin the exécution of a judgment at law. Demurrer sustained. 

W. B. Presby, for complainant. 

Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., 
for défendants. 

RUDKIN, District Judge. This is a bill in equity to enjoin the ex- 
écution of a judgment at law. It appears from the bill of complaint 
that an action was commenced in the District Court of the United 
States for the Eastern District of Washington, Southern Division, on 
the 20th day of October, 1900, by the United States of America, as 
plaintiff, against Simeon L. Warren, John G. Flickinger, David S. 
Sprinkle, and the complainant herein, as défendants, to recover the 
sum of $22,344 for cutting and removing timber from certain public 
lands of the United States. Process was personally served on the com- 

*For other cases see same toplc & § numbek in Dec. & Âm. Digs. 1947 to date, & Rep'r Indexes 
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plainant on the 25th day of October, 1900, as well as on the défend- 
ants Warren and Sprinkle. On the, llth day of June, 1-900, the grand 
jury returned an indictment in the same court against the same de- 
fendants for the unlawful cutting ôf timber, presumably on the same 
public lands. Thèse two actions were pendiing on the 8th day of 
November, 1900, when the complainant entered into negotiations with 
the United States attorney for a settlement or compromise of the 
daims against him. According to the complainant's understanding 
of this settlement, it was agreed that upon his paying into court the 
sum of $600 ail further proceedirigs against him would be discontinued. 
This payment was made and the complainant returned to his home 
in Klickitat county. The sum thus paid was credited as a fine imposed 
in the criminal case, and thereafter, on the llth day of May, 1901, 
judgment was taken against the complainant by default in the civil 
action for the full amount claimed, together with costs and disburse- 
ments. Of this judgment the complainant had no notice until the 17th 
day of January, 1911, when the United States marshal confronted him 
with a writ of exécution issued upon the judgment. The bill allèges 
that the complainant has a good and meritorious défense to the ac- 
tionj and sets forth sufficient grounds for équitable relief, if the suit 
is one within the jurisdiction of this court. As appears from the 
title, the Suit is proseçuted against the United States, the clerk, and 
the ma,rshal. 

To thia bill the défendants hâve interposed a demurrer on the ground 
that the court has no jurisdiction, and on the further ground that the 
bill does ndt state facts sufficient ta éntitle the complainant to the relief 
prayed for, or to any relief whatever. For reasons already stated, I 
wilf orily çonsider the jurisdictional questions thus presented. . The 
jurisdiction of the court. is attackëdi on two gounds: First, because 
the suit was instituted in thé District Court, which had no gênerai eq- 
uity jurisdiction at the time the suit was instituted; and, second, be- 
cause the suit is proseçuted against the United States without author- 
ity of law. Sincç the, abolition of the Circuit Court the first question 
thus presented is one of,rninQr importance. The District Court is now 
possessed pf ail jurisdiction heretofqre vested in both courts; and, in 
view of this,faç<:, it may be that the court would rètain jurisdiction at 
this time, even if it had no jurisdiction at the time the suit was com- 
menced. , Upon this question, howevéf, I express iio opinion. 

[1] In so far as the United States is concerned, it seems manifest, 
that the court is without jurisdiction. In the case of The Siren, 7 
Wall. 152, 19 Iv. Ed. 129, Mr. Justice Field said: , 

, "It is a famlliar doctrine pf the cpmmon law tliat tUe sovereign cannot be, 
su'ed in his own courts without ,his consent. The doctrine resté upon reasons 
ôf pulDlic policy; the inconiènience and danger which' would follow tiom any 
différent . rule. It is obvions that the public service- would be hindered, 
and thé public safety endajigeired, if the suprême authorityi cbuld be subjected 
to spit àt the -toptaiiee; of every citizen, and consequçntly çontrolled Jn the 
usé and dispoSitlbri of the nj^ans reqùlred for the proper administration of 
thè governiiiéDlt. Thfe exemption frôlh direct suit is, thereforej without'ex- 
ception. ; This doctrine of 'the eommon law Is equally applicable to the su- 
prême authority of the .nation, the, United States.. They cannot be subjected; 
to légal proceedings, at law or in equity, without their consent; and whoever 
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înstitutes such proeeedlngs must brlng Us case withln the authorlty of some 
aet of Congress. Such is the language of this court in United States v. 
€larke, 8 Pet. 444 [8 L. Ed. 1001]. ïhe same exemption from judicial process 
extends to the property of the United States, and for the same reasons. As 
justly observed by the learned judge who trled thls case, there is no distinc- 
tion between suits against the goverument directly, and sults agalnst Its prop- 
«rty." 

After quoting this language with approval in Belknap v. Schild, 
161 U. S. 10, 17, 16 Sup. Ct. 443, 445 (40 L. Ed. 599), the court said : 

"It necessarlly follows that, unless expressly permitted by aet of Congress, 
no injunctioa can be granted agalnst the United States." 

The United States, by successive acts of Congress hâve consented to 
be sued upon their contracts either in the Court of Claims or in a Cir- 
cuit or District Court of the United States. Aet Feb. 24; 1855, c. 
122, 10 Stat. 612; Aet March 3, 1863, c. 92, 12 Stat. 765; Aet 
March 3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. St. 1901, p. 752). 
But I know of no aet of Congress authorizing a suit of this kind 
against the government. On the contrary, in United States v. Mc- 
Lemore, 4 How. 286, 11 L. Ed. 977, a judgment of the Circuit Court 
«njoining the United States from proceeding upon a judgment was 
reversed and the bill dismissed for want of jurisdiction. In Hill v. 
United States et al., 9 How. 386, 13 L. Edi. 185, a similar ruling was 
made. In Kirk v. United States (C. C.) 131 Fed. 331, a suit was 
brought against the United States and the United States marshal to 
«njoin the exécution of a judgment, but as to the United States the 
Itill was dismissed, with costs, for want of jurisdiction. It therefore 
follows that as to the government the bill of complaint in this case 
must be dismissed with costs, and it is so ordered. 

[2] The same resuit must follow as to the other défendants, but 
for différent reasons. If the judgment in the action at law had been 
entered without jurisdiction, the process in the hands of the marshal 
would be void, and its invalidity could be determined in the absence 
of the government as a party, as in Kirk v. United States, supra. But 
no such case is presented hère. 

[3] The District Court had jurisdiction of the subject-matter of the 
action and of the complainant, its judgment is in ail respects valid, 
and so is the process in the hands of the marshal. The utmost that 
can be claimed on the part of the complainant is that the judgment was 
entered in violation of an agreement entered into between himself and 
the United States attorney, or through an excusable misunderstanding 
of that agreement on his part. Whatever view is taken, the judgment 
is valid, and the government is a necessary and indispensable party to 
any proceeding to obtain relief against it. Such questions cannot be 
determined in a suit against the ministerial officers. In Case v. Terrill, 
U Wall. 199, 20 L. Ed. 134, a suit in equity was instituted against the 
ComptroUer of the Currency and others, to which the United States 
was not a party, andi in speaking of the authority of that officer the 
-court said: 

"It may very well admit of doubt whether it is withln his competency to 
submit himself, in the exercise of dutles speclally couflded to him by acts of 
Congress, to the eontrol of the courts, and especlally of those which can as- 
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sert 110 Buch jurisdiction by reason of thelr territorial limits. We are not 
called upon hère to décide tliis question. But we hâve no hésitation in hold- 
ing that however, he may submit him^elf to the jurisdiction of those courts, 
and cbnseflt tp, ije gpverned in his officiai action by their decrees, so far as 
they affect rlghts of parties who may corne into court and be impleaded in 
the same suit, he has no authority to ^ubject the United States to such juris- 
diction, and to submit the rights of the government to lltigation in any court, 
without some provision of law authorizing him so to do." 

See, aiso, Belknap v. Schild, supra ; International Postal Supply 
Co. V. Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 48 h. Ed. 1134; Dashiell 
V. Grosvenor, 66 Fed. 334, 13 C. C. A. 593, 27 L. R. A. 67. 

[4] Manifestly the clerk is neither a necessary nor a proper party 
to a suit of this kind, and as to him the bill does not state facts suffi- 
cient to entitle the complainant to relief. I am not unmindful of the 
fact that the case has only been submitted upon the jurisdictional ques- 
tions, but, after the government has been dismissed as a party, the 
conclusion that the complainant is not entitled to relief as against the 
other défendants is so manifest that the demurrer will be sustained as 
to ail parties. 

If the complainant desires to be heard further on the question of 
his right to relief against the marshal, a pétition for a rehearing will 
be entertained by the court for that purpose at any time before final 
decree ; aiid to that end the final decree will not be entered for a 
périod of 30 days. 



OLIVER V. NORTHERN PAC. RY. CO. 

(District Court, E. D. Washington, N. D. February 5, 1912.) 

No. 1,569. 

1. Masteb ANn Servant (§ 88*) — Dbath of Servant— Pullman Cas Portes 
— Employer's Liability Aot — Release— "Employé op Railway." 

Décèdent was a porter on a Pullman car owued jointly by défendant 
rallroad conipany and the Pullman Company, and operated by them as 
an association under a contract providing that the Pullman Company 
should hâve the management thereof, but that ail obligations with réf- 
érence to opération of the cars should be borne by the association, which 
should furniSh each car one or more employés, who at ail times should 
be subject to- the rules of the railroad company governing its own em- 
ployés, that the earnings should be divided in certain proportions, and, 
in the event of liability arising against the railroad company for Personal 
Injuries to an employé of the association, the railroad company should be 
liable only to the same extent it would be if the person iujured were an 
employé in fact of the railroad company, and for ail excess lialiillty the 
railway company should be indemnifled and paid by the owners of the 
car. Éeld, that décèdent was an employé of the railway company within 
fédéral Employer's Liability Act Aprll 22, 1908, c. 149, 35 Stat. 65 (U. 
S. Comp. St. Supp. 1911, p. 1323), and heneë thereunder his Personal rep- 
résentatives were not precluded from reeoverlng for his death resulting 
from the négligence of the railway company by a provision in his cou- 
tract of employment purporting to release both the Pullman Company 
and the railway company from such liabilitj'. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 144- 
151j Dec. Dig. i 88.*] 

*For otber cases see same topic & g humber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. DlSMISSAl AND NOKSUIT (§ 75*) — WlTHOUT PREJUDICE. 

Wherp, at the time of the dismissal of an action to enforce an alleged 
common-law liability for the death of a railway employa, It was wltbin 
the discrétion of the court to dlsmiss the entlre action wlthout préjudice, 
It was ecjually wlthln the court's power to dismiss without préjudice to 
the commencement of a new action to recover for decedent's death under 
the fédéral Employer's Liability Act (April 22, 1908, c. 149, 35 Stat. 65 
(U. S. Comp. St. Supp. 1911, p. 1323). 

[Ed. Note. — For other cases, see Dismissal and Nonsult, Cent. Dlg. S 
169 ; Dec. Dig. § 75.*] 

S. Commerce (§ 80*) — Railboads— Bmploteb's Liability Act— Remédies. 

Since the fédéral Employer's Liability Act (Act Cong. April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1323]), providing a remedy 
for recovery of damages for Injury to and death of railway employés 
engaged In Interstate commerce, supersedes ail state laws on the same 
eubject, the Personal représentatives of such an employé kllled In per- 
formance of his duty hâve only one remedy, vlz., that provided by the 
fédéral act. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 80.» 
What law governs master's liability for injuries to servant, see note 
to Mexlcan Cent. Ey. Ce. v. Jones, 48 C. C. A. 232.] 

At Law. Action by IMamie E. Oliver, as administratrix of the 
estate of Jolin A. Oliver, deceased, as his personal représentative foi 
the benefit of herself and minor children, against the Northern Pacific 
Railway Company. On motion for judgment notwithstanding the 
verdict for plaintiff. Denied. 

Nuzum & Nuzum and W. H. Plummer, for plaintiff. 
Edward J. Cannon, for défendant. 

RUDKIN, District Judge. On the 4th day of January, 1911, John 
A. Oliver, a porter in charge of a Pullman car attached to an east- 
bound passenger train of the défendant company, was killed at Chen- 
ey, Wash., by a rear-end collision. On the 18th day of January fol- 
lowing his surviving widow and two minor children commenced an 
action in the state court to recover damages for his death, which was 
alleged to hâve been caused through the wrongful acît and neglect of 
the défendant. The case was thereafter removed to this court on 
the ground of diversity of citizenship, and a trial was had. The sole 
issue presented at that trial was the construction and validity of the 
following provision contained in the contract of employment, entered 
into between the deceased porter and the Pullman Company: 

"I will obey ail rules and régulations made or to be made for the govern- 
ment of their own employés by the corporations or persons over whose Unes 
of rallroad the cars of said the Pullman Company may be operated while I 
am travellug over sald lines In the employment or service of said the Pull- 
man Company ; and I expressly déclare that while so traveling I shall not 
hâve the rlghts of a passenger with respect to such corporations or persons, 
which rlghts I do expressly renounce; and I hereby, for myself, my hoirs, 
executors, admlnistrators or légal représentatives, forever release, acquit and 
discharge any and ail such corporations and persons from ail claims for lia- 
bility of any nature or character whatsoever on account of any personal In- 
jury or death to me while in said employment or service." 

*For other cases see same topic & S numbeh In Dec. t Am. Digi. 1907 to date, It Rep'r Indexes 
196 F— 28 
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At the close of the testimony the défendant moved the court to în- 
struct the jûfy to return a verdict in its favor, and the court intimated 
that thé nipttOn thus interposed should be granted. The plaintiffs 
thereupon imoved the court to dismiss the action without préjudice, 
and, after discuission, the latter motion was granted, in so far as any 
right of action under the fédéral Employers' LiabiHty Act was con- 
cerned, the judgment as entered contained the foUovving réservation 
or saving clause: 

"It Is herehy ordered, adjudged, and decreed that tbe plaintifEs hâve and 
.;take nothing : by thelr action herein, and that the défendant hâve judgment 
for its costs ànd dlsbursenients heréin, upon the express condition that this 
judgment shall inot be a bar or In any manner interfère with an action sub- 
sequently Instituted under the fédéral Employer's Liability Act by the Per- 
sonal représentative of John A. Oliver, deceased, for the beneflt of his widow, 
Mamle E. Oliver, and the minor ehildren, Madjle h. and Oracle A. Oliver. 
* * * 

"It Is further ordered, adjudged, and decreed that this judgment shall not 
operate as a bar of an action brought by the personal représentatives of the 
deceased for the reeovery of damages for the wrongful death of the deceased 
brought under and by virtue of the fédéral Employer's Liability Act of April 
22, 1908, but that this judgment shall be a complète bar to any other action 
growing but of the death of the deceased." 

The grounds upon vi?hich this judgment was entered are not now 
material, perhaps, except in so far as the ruling of the court is em- 
bodied in the judgment entry, but by way of explanation I might add 
that the court was then and is still of opinion that there could be 
no reeovery in that case ; first, because the action was not prosecuted 
in the name of the personal représentatives as required by the féd- 
éral Employer's Liability Act; second, because there was no testi- 
mony offered at the trial tending to show that the relation of master 
and servant êxisted between the deceased porter and the défendant 
Company; and, third, because, independently of the act of Congress, 
the release set forth in the answer was a full and complète défense to 
the action. 

Thereafter the présent action was instituted directly in this court 
by the personal représentative of the deceased to recover damages for 
his deafh under the fédéral Employer's Liability Act April 22, 1908, 
c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1323). The an- 
swer again interposed the release to the Pullman Company as a dé- 
fense, and pleaded the former judgment in bar. At the close of the 
testimony the défendant again moved the court to direct a verdict in 
its favor, biit it appearing that the rjght of reeovery depended solely 
upon questions of law, and that the only question for the considéra- 
tion of the jury in any event was the measure or amount of damages, 
a ruling on the motion was reserved for future considération by con- 
sent of counsel, and the cause was submitted to the jury. A verdict 
in favor of the plaintiffs was returned for the sum of $12,500, and 
the défendant has interposed a motion for judgment notwithstanding 
the verdict îri conformity to the practice prevailing in the local courts. 
Two questions are presented by this motion : First. Was the de- 
ceased porter employed by the défendant company within the mean- 
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ing of the Employer's Liability Act? Second. Is the former judg- 
ment a bar to the présent action? 

[1] The relations existing between the Railway Company and the 
Pullman Company in this case, and consequently the relations exist- 
ing between the Railway Company and the porter on the Pullman car, 
differ widely from those disclosed in the numerous cases cited in ar- 
gument, where it was held that a porter on a Pullman car was not 
an employé of the railroad company over whose tracks the Pullman 
car was operated. It appears from the testimony that on the Ist day 
of January, 1897, the défendant company and the Pullman Company 
were the joint owners of 50 sleeping or Pullman cars. On that day 
the two companies entered into a contract, which was in force at 
the time of the accident, whereby it was agreed, among other things, 
that; 

"The cars owned. jointly by the Railway Company and the Pullman Com- 
pany shall be known as Association cars ; the Pullman Company having the 
management thereof ; and ail obligations of the Pullman Company with re- 
spect to the opération of said cars shall be assumed and borne by the Asso- 
ciation. * * * The Association shall furnish with each of such sleeping 
cars, one or more employés, as may be required, whose duties shall be to col- 
lect fares from passengers occupying such cars, for the use of seats or berths, 
and generally to wait upon and provide for the comfort of passengers thereln ; 
Kuch employés at ail times to be subject to the rules of the railroad company 
governing its own employés. The Association shall also furnish employés 
who shall hâve charge of ail the sleeping cars used under this contract." 

It was further agreed that from the gross earnings of the Associa- 
tion cars certain operating expenses should be deducted; that, after 
deducting such operating expenses, the balance should be divided be- 
tween the Railway Company and the Pullman Company in the pro- 
portion of their respective interests in the Association cars ; and that 
whenever the revenue from sales of seats and berths exceeded an 
average of $6,000 per annum, upon the whole number of Association 
cars, the Association should pay the Railway Company the amount in 
excess of $6,000 per annum per car. 

It will thus be seen that the Railway Company was the owner of 
a half interest in the Pullman car upon which the deceased porter was 
employed, and that the deceased was employed by an Association of 
which the Railway Company was a part. True, the Pullman Company 
was the manager for the Association, but in that respect it was sim- 
ply an agent for the Railway Company. Stripped of matters of mère 
form, the Railway Company and the Pullman Company operated this 
car jointly for their joint benefit, and employed the porter jointly. 
This view of the contract was recognized by the two companies, for 
at another place in the contract it is expressly provided that: 

"In the event of any liability arising against the Railway Company for Per- 
sonal injury to any employé of the Association or the Pullman Company, it 
is hereby agreed that the Railway Company shall be liable only to the same 
extent it would be if the person injured were an employé in fact of the Rail- 
way Company, and for ail liability in excess thereof shall be indemnifled and 
pald by the owners of the car." 

The porter was undoubtedly an employé of the Association within 
the meaning of this provision. The question then arises, Is a person 
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employed joîntly by a railway company and anotlier company în tlie 
opération and management of a train an employé of the railway com- 
pany, within the meaning of the Employer's lyiability Act ? In my 
opinion this question must be answered in the affirmative. The con- 
tract between thèse two companies was entered into long prior to the 
passage of the act in question, and was therefore not entered into for 
the purpose of ci'rcumventing or avoiding liabilities imposed by law. 
Nevertheless, if such a contract is recognized and given the effect 
claimed for it by the défendant, there is nothing to prevent railway 
companies from avoiding obligations imposed upon them by this or 
other laws of Congress. It was attempted in argument to draw a 
distinction between those positive obligations imposed upon public 
service corporations by law and obligations voluntarily assumed by 
them for the comfort and convenience of passengers, and for their 
own profit. Such a distinction may, and in some cases does, exist, 
but it cannot be gainsaid that persons employed by railway companies 
in performing obligations voluntarily assumed are as much employés 
of the company as those servants who are discharging positive duties 
imposed by law. Persons employed as the deceased was come within 
the spirit of the statute, and those dépendent on them for support 
should not be denied the protection it affords. 

[2] There is no force in the argument that the former judgment 
is a bar to this action. At the time the motion to direct a verdict and 
the motion for a voluntary dismissal were interposed, it was clearly 
within the power and discrétion of the court to dismiss the entire 
action without préjudice. If it was within the power of the court 
to dismiss the action without préjudice generally, it was clearly with- 
in its power and discrétion to dismiss it without préjudice as to a 
particular action; for the greater power necessarily includes the les- 
ser. Fisk V. Tacoma Smelting Co., 49 Wash. 514, 95 Pac. 1082; 
Gassman v. Jarvis (C. C.) 94 Fed. 603; Chicago, M. & St. P. Ry. 
Co. v. Metalstaff, 101 Fed. 769, 41 C. C. A. 669. 

[3] Aluch of the argument of counsel was based upon the theory 
that the plaintifïs had two remédies, one under the state law and 
one under the fédéral law, and were bound by their élection to pro- 
ceed under the state law; but such was not the case. Laws of the 
United States made in pursuance of the Constitution are the suprême 
law of the land and supersede ail state laws on the same subject. 
McCullough v. Maryland, 4 Wheat. 316, 4 L- Ed. 579; Smith v. Ala- 
bama, 124 U. S. 465, 473, 8 Sup. Ct. 564, 31 L. Ed. 508. The plain- 
tiffs therefore had but one remedy, and that under the act of Con- 
gress. It was so held in the récent Employer's Liability Cases (just 
decided). Mondou v. New York, N. H. & H. R. Co., 223 U. S. 1, 
Z2 Sup. Ct. 169, 56 L. Ed. — . 

The first question presented by the motion for judgment is a novel 
one, and by no means free from difficulty, but I am of opinion that 
the case is within and controlled by the act of Congress, and that the 
release of damages for in jury or death is against public policy and 
void. 

The motion is therefore denied. 



EX PARTE POULIOl j437 

Ex parte POULIOT et al. 

(District Court, E. D. Washington, N. D. April 16, 1912.) 

Nos. 1,345, 1,346. 

1. AiiENs (I 18*) — Exclusion— AuTHORiTY of Congress. 

Congress may exclude allens of a particular race or class from the 
United States, prescribe the terms and conditions on which aliens may 
Immlgrate to or remaiu in the United States, establish régulations for 
sending out of the country such allens as conie into or remain in viola- 
tion of law, and may commit the enforcement of such laws to the execu- 
tive ofïicers of the government without judicial intervention or Inter- 
férence. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 70-72 ; Dec. Dig. 
S 18.*] 

2. Aliens (§ 54*) — Exclusion— Déportation— Warrant. 

A warrant for the arrest or déportation of an alien need only comply 
substantially with the law and need not conform to ail the niceties or 
techiilcalities of criniinal pleading. 

[Ed. Note. — For othér cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. g 
54.*] 

3. Aliens (§ 54*) — Habeas Corpus (§ 92*) — Déportation— Findinqs. 

The findings of the executive department, after a falr hearing in dépor- 
tation proeeedings, are binding on the court as to questions of fact, and 
on habeas corpus proceeding the first Inquiry is, has a fair hearing been 
accorded to petitloner by the executive offlcers, for. If so, ail further In- 
quiry Is foreclosed. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dlg. { 
64;* Habeas Corpus, Cent. Dlg. §§ 81, 83, 87-96; Dec. Dig. $ 92.*] 

4. Aliens {§ 54*) — Déportation— Warrant. 

A warrant of arrest and déportation warrant, charglng that an alien 
had been found unlawfuUy in the United States, that he was p. membet 
of the excluded classes In that he procured, imported, or hrought Into 
the United' States a woman or glrl for purposes of prostitution, were 
sufficient without statlng the name of the woman or the tlme or place 
where she was brought in. 

[Ed. Note. — For other cases, see Allens, Cent Dlg. { 112; Dec. Dlg. 
i 54.*] 

6. Aliens (§ 46*) — Déportation— Impobting Pbostitutes. 

An alien may be deported for bringlng prostitutes Into the United 
States for purposes of prostitution without having first been convicted 
of the crime of such Importation. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. g 105; Dec. Dlg. 
S 46.*] 

6. Aliens (| 54*) — ^Déportation— Impobtation-Prostitutes. 

A warrant of arrest of an alien In déportation proeeedings reclted that 
she entered the United States at Eastport, Idaho, In 1908 for purposes 
of prostitution, while the warrant of déportation charged an entry at 
Détroit, Mlch., in 1911. Both warrants, however, charged that subsé- 
quent to her entry into the United States she was found practiclng pros- 
titution. Held that slnce such charge is made a distinct ground for dé- 
portation under Exclusion Act (Act March 26, 1910, c. 128, § 2, 36 Stat. 
264 [U. S. Comp. St. Supp. 1911, p. 502]), and the time of déportation Is 
aot llmlted to three years from the date of entry, the varlauce was im- 
materlal. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dlg. 
1 54.*] 

fcli^ii m I !■ !■ m - ..iiii Il .1.1 -I.I.I.I I I . 1 III ^.111. .11.. III II. Il i.iii. ll.^^l■ll■l■.■■l■ll. — ^ 

*For other caios «ee same toplc A | nvuber in Dec. 4 Ara. Dica. 1907 to date, ft Rep'r Indoxoa 
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7. Aliéna (J 64*)— Depobtàtion— Heamno— Ex Pabtb Aitidavits. 

AUens against whom déportation proceedlngs were Instltuted were not 
deprived of a full and falr hearliïg before the executive oflBicers of tli» 
govemment because the Inspecter took certain affldavlts ex parte, In th© 
absence bf the allens and reported certain facts commûnicated to him by 
thlrd persoDS to the department, so as to entltle the allens to release on 
habeas corpus; It appearlng that they had In fact entered the country 
in violation of the exclusion laws and were livlng In the United States 
unlawfuUy. 

[Ed. Note.— For other casés, sée Allens, Cent. Dlg. | 112 ; Dec. Dlg. S 
54.*] 

8. Aliens (§ 54») — ^Depobtation— ExcLTJDED Class— Evidence. 

Iii proceedlngs to exclude certain allens, évidence held, to warrant a 
flnding that one of them was a prostltute, and that the other proflted by 
such prostitution, and that both were therefore subject to exclusion. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. S 112 ; Dec. Dlg. i 
54.*] 

9. AxiBNS (§ 53*)— Exclusion— VOLUNTAET Absence Abboad— Return. 

When an allen prostltute once steps beyond the borders of the United 
States for any purpose, however temporary or transltory, she bas no 
right to return to résume her illégal calUng. 

[Ed. Note.— For other cases, see Allens, Cent Dlg. S 112; Dec. Dlg. i 
53.*] , . 

In the matter of the application , of Adtelard Pouliot and Blanche 
Robinson, alias Masse, alias Pouliot, for writs of habeas corpus. 
Writs quashed, and petitioners remanded. 

William G. Meyer, for petitioners. 

Oscar Gain, U. S. Atty., and E. G. Macdonald, Asst. U. S. Atty., for 
respondent. 

RUPKIN, District Judge. Blanche Masse immigrated from the 
Dominion of Canada to the United States on the 3d day of May, 
1903. At that time she was andi still is an alien. She had practiced 
prostitution for about twb years prior to her immigration hither, and 
continued so to do in this country until the summer of 1908. She 
then returned to the Dominion of Canada, where she practiced prosti- 
tution until the latter part of December, when she again returned 
to the United States. She was denied admission at Marcus, Wksh., 
but later gained admission at Eastport, Idaho. Two or three day s 
after her return to this country, or on the 30th day of December, 1908, 
she married one Adelard Pouliot in the city of Spokane. She claims 
that she led a nioral life for about nine months àfter this marriage. 
She théh left or deserted her husband and again pfàcticed prostitution 
for some time in the cities of San Francisco, Portland, Spokane, and 
at other places. She next purchased ;a lot at lone, Wash.> after re- 
turning to her husband, and construcJ;ed a building thereon to be used 
as a house of prostitution. She coh4iî'çtêd this house as à housè of 
prostitution from June, 1910, until the, latteri part ofjuly, 1911. She 
and Pouliot then made a visit to Montréal, Canada, where they re- 
mained for 2^^ months, returning to Spokane^ Washi, by way of De- 

•For otlier causa see same toplc ft | nxtmsib in Dec. * Am. Digs. 1907 to date, & Rep'r Indeu» 
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troit, Mich., in October, 1911. The next day after her return she 
went to lone andi took possession of the house of prostitution formerly 
occupied by her, and there remained until some time in December of 
the same year. In her preHminary statement under oath, to the im- 
migration inspecter, she admitted that she opened the house of pros- 
titution at lone on her return from Montréal and did not dose it un- 
til the 18th day of December following. Later she denied this, but 
admitted that during that period she had paid a fine for conducting 
the house of prostitution, and that she was examined by a physician 
under some ordinance or régulation which is applicable to common 
prostitutes only. 

Adelard Pouliot immigrated to the United States from the Dominion 
of Canada in 1904 and arrived in the city of Spokane in 1906. Since 
that time he bas been employed as a barkeeper, or engaged in the 
saloon business. He, too, is an alien. As already stated, he married 
the Masse woman on December 30, 1908, and accompanied her back 
to Montréal in 1911, paying her fare and traveling expenses. He 
admits that he loaned her $500 to build a house of prostitution at 
lone, that the house and lot were paid for from money derived from 
the practice of prostitution, or from conducting a house of prostitu- 
tion, and that the title to the property now stands in their joint names. 

Section 2 of the Immigration Act of February 20, 1907, c. 1134, 34 
Stat. 898 as amended by section 1 of the Act of March 26, 1910, c. 128, 
36 Stat. 263 (U. S. Comp. St. Supp. 1911, p. 501), déclares that the 
following classes of aliens shall be excluded from the United States : 

" • • * Prostitutes, or women or girls coming Into the United States 
for tlie purpose of prostitution or for any otlier immoral purpose; persons 
who are supported by or recelve In whole or in part the proceeds of prosti- 
tution ; persons who procure or attèmpt to bring in prostitutes or woinen or 
girls for the purpose of prostitution or for any other Immoral purpose. 
• • • » 

Section 3 of the act of 1907, as amended by section 2 of the act 
of 1910, déclares that: 

"Any alien who shall be found an Inmate of or conuected with the man- 
agement of a house of prostitution or practlclng prostitution after such alien 
shall hâve entered the United States, or who shall recelve, share in, or de- 
rive beneflt from any part of the earnings of any prostltute, or is employed 
by. In, or in connection with any house of prostitution or music or dance hall 
or other place of amusement or resort habitually frequented by prostitutes, 
or where prostitutes gather, or who in any way assists, protects or promises 
to protect from arrest any prostitute shall be deemed unlawfully in the United 
States and shall be deported in the manner provlded by sections twenty and 
twenty-one of this act." 

Sections 20 and 21 of the act prescribe the mode of déportation. 

On the 21st day of November, 1910, the Secretary of Commerce 
and Labor issued his warrant to the Commissioner of Immigration 
at Seattle, Wash., or to any immigration inspecter in the service of the 
United States, reciting that from the évidence submitted to him it 
appeared that the alien Blanche Masse, who landed at the port of East- 
port, Idaho, on the 27th day of December, 1908, bas been found in 
the United States in violation of the act of Congress approved Feb- 
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ruary 2G, 1907, as amended by the act làpproved March 25, 1910, to 

"That the sald alien is a prostitute and was such at the tlme of entry ; 
that she éntered the United States for the purpose of prostitution or other 
immoral purpose, and that she has been found an inmate of a house of pros- 
titution and practicing prostitution sul)sequent to her entry Into the United 
States." 

And the officer to whom the warrant was directed was commanded 
to take her into custody and grant her a, hearing to enable her to 
show cause why she should not be deported in conformity with law. 

On the same day a similar warrant was issiied reciting that from 
the évidence submitted it appeared that Adelard PouHot has been 
found in the United States in violation of the acts of Congress afore- 
said, to wit: 

"That the said alien is a memher of the excluded classes, In that he pro- 
cured, Imported, or brought into the United States a prostitute or vvoman or 
girl for the purpose of prostitution or other Immoral purpose"^and directed 
a hearing in llke manner. 

Pursuant to thèse warrants, the twoahens were apprehended, and on 
the 20th dày of December, 1911, their preliminary statements were taken 
under oath by Inspector Richardson. They were informed of the na- 
ture of the charge agaihst them andi of their right to hâve counsel, 
of which right they availed themselves. The hearing was continued 
until January 3, 1912, at the instance of the aliens. At that time tes- 
timony was offered in their behalf. Thereafter the inspector made 
his report recommending their déportation, and on the 17th day of 
February, 1912, the Secretary of Commerce and Labor issued his 
déportation warrant reciting that from the proof s submitted to him 
he had become satisfied that the aliens Adelard Pouliot and Blanche 
Robinson, alias Masse, alias Pouliot, who landed at the port of Dé- 
troit, Mich., or on about the 9th day of October, 1911, hâve been 
found in the United States in violation of the act of Congress ap- 
proved February 20, 1907, as amended by the act approved March 
26, 1910, to wit: 

"That the sald Adelard Pouliot is a member of the excluded classes, In that 
he imported and brought Into the United States a woman for the purpose of 
prostitution or other immoral purpose ; that the said Blanche Robinson, alias 
Masse, alias Pouliot, is a prostitute and was sueh at the time of her entry ; 
that she entered the United States for the purpose of prostitution or other 
Immoral purpose ; and that she has been found an inmate of a house of pros- 
titution and practlced prostitution subséquent to her entry Into the United 
States, arid may be deported In accordance therewith" — and their déportation 
was thereupon drdered. 

The parties are now held pursuant to this warrant and hâve applied 
to this court for writs of habeas corpus. The writs issued, and a re- 
turn has been made setting forth the above-mentioned warrants and 
ail proceedings had before Inspector Richardson and the Secretary of 
Commerce and Labor. 

While there is a hopeless and lamentable conflict of authority in 
the décisions of the inferior fédéral courts as to the scope of the 
inquiry undier a writ of habeas corpus in this class of cases, and also 
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as to the construction of some provisions of the immigration acts, the 
foUowing propositions are believed to be firmly and finally established : 

[1] 1. That Congress may exclude aliens of a particular race or 
class from the United States, prescribe the terras and conditions upon 
which aliens may come to this country or remain hère, establish régu- 
lations for sending out of the country such aliens as come hère in 
violation of law, and such as remain hère in violation of law, and may 
commit the enforcement of such laws to the executive officers of the 
government without judicial intervention or interférence. 

[2] 2. That a warrant for the arrest or déportation of an alien 
need only comply substantially with the law and needi not conform to 
ail the niceties and technicalities of criminal pleading. 

[3] 3. That the findings of the executive department, after a fair 
hearing such as the law contemplâtes, are binding upon the courts, 
certainly as to questions of fact, if not as to questions of law ; and, 
lastly, that on a habeas corpus proceeding the first inquiry is, has 
a fair hearing been accorded to the petitioner by the executive officers, 
for, if so, ail further inquiry is foreclosed. 

[4] The petitioners challenge the sufficiency of the warrant of ar- 
rest, the sufficiency of the déportation warrant, and the regularity and 
fairness of the hearing given them by the officers of the Department 
of Commerce and Labor. Both the warrant of arrest and the déporta- 
tion warrant charge that the alien Pouliot has been found unlawfully 
in the United States, and that he is a member of the excluded classes, 
in that he procured, imported, or brought into the United States a wo- 
man or girl for the purpose of prostitution or other immoral purpose. 
Such charge is a sufiîcient compliance with the law. The alien was fuUy 
apprised of the charge against him and was given full opportunity to 
défend against it. The claim that the charge should state the name 
of the woman brought in and the time and place where she was 
brought in is not well founded. Ex parte George (D. C.) 180 Fed 
785 ; Ex parte Michèle (D. C.) 188 Fed. 449. 

[5] The claim that he cannot be deported! until after conviction of 
the crime of importing the woman into this country, and that the 
warrant should charge such conviction, is without merit. Section 2 
of the act of 1910 excludes persons who hâve been convicted of, or 
admit having commited, a felony, or other crime or misdemeanor 
involving moral turpitude ; but no such degree or character of proof 
is required in the case of those who procure or attempt to bring in 
prostitutes, or women or girls for the purpose of prostitution, or for 
other immoral purposes. 

The case of Lewis v. Frick (C. C.) 189 Fed. 149, cited by the peti- 
tioners, was recently reversed by the Circuit Court of Appeals for 
the Sixth Circuit in an opinion filed February 13, 1912, 195 Fed. 693, 
115C. C. A. . 

[6] There is a variance between the warrant of arrest and the war- 
rant of déportation in the case of the Masse woman ; the former re- 
citing that she entered the United States at Eastport, Idaho, in the 
year 1908, for the purpose of prostitution, while the latter charges 
an entry at Détroit, Mich., in the year 1911. Both warrants charge. 
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however, thiàt subséquent to her entry into the United States the wo- 
irian WaiSi-found an inmate of a house of prostitution, ândpracticihg 
prostitution; The latter is a distinct ground for déportation under 
section 3 of the act of 1910, and the time of dieportatioh is not limited 
to three years from the date of entry. Chomel vr United States, 192 
Fed. 117, 112 C. C. A. 461, and cases cited. 

Furthermore, the woman unlawfully entered this country on both 
dates, and at both places. The warrants are therefôre sufficient. 

[7] The claim that thfe petitioners were not accorded a full and fair 
hearing before the executive officers is based upon the fact that the 
inspector took certain affidavits ex parte, andi in the absence of the 
petitioners, and reported certain facts communicated to him by third 
persons, to the departrrient. There is no déniai of the fact that the 
petitioners were given a full and fair opportunity to be heard, and 
that ail testimony offered in their behaîf was received. What amounts 
to such a full and fair hearing as the laW contemplâtes has never been 
defined by the courts. Perhaps the practice of submitting ex parte 
affidavits and of reporting independent facts is not to be commended ; 
but the mère fact that such a report has been made, or such affidavits 
transmitted, will not entitle an alien to a release on habeas corpus, un- 
less it appears that he has, or may bave been, prejudiced thereby. No 
such préjudice can be prédicat ed on the acts of the inspector in this 
case. The ex parte affidavits taken, and the ex parte statements made, 
simply tend to confirm facts which appear in the testimony of the peti- 
tioners themselves, and could not change the resuit. Were I to ex- 
clude ail incompétent testimony and détermine the case de novo on 
the compétent testimony alone, I could not reach a différent conclu- 
sion. 

[8] Admittedly the woman is an alien and was found in this coun- 
try an inmate of a house ©f prostitution and practicing prostitution 
after her entry. This was her principal occupation during nearly ail ' 
the time since the passage of the act of 1910. The fact that she re- 
formed every time she crossed the international boundfery is not riia- 
terial and is not sustained by the proof. She claims that she reformed 
iwice; but if she did she fell twice, and what assurance hâve we that 
she will not fall again. The vilest sinner may return, and a prostitute 
is not withoùt the pale of rédemption ; but her promises of reformation 
should not be accepted too lightly in this class of cases. That reforma- 
tion which éxists only while she is in transitu is ilo reformation, and 
promises. which are only kept while crossing state and international 
boundaries, are unavailing. 

The case àgaitist the alien Pouliot is 'equally clean He manifestly 
imported this woman into the United States for the pîirpose of prosti- 
tution and for iinnioral pû'rposes, and, rhore than this, he admittedly 
shared in and derived benefit from her earnings as a prostitute, for 
he is admittedly the owner of an undividèd half interest in the prop- 
erty purchased by her illgotten gâinfe.' It may be clainied that her 
entries into the United States in 1908' and 1911 were not illégal or 
prohibited, by reason of her previoUiS résidence in this country; but 
with this contention I cannot agrée. 
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[9] I admit there is a conflict of aiithority upon this question; but 
in my opinion, when an alien prostitute once steps beyond our borders 
for any purpose, however temporary or transitory, she has no right to 
return hère to résume her illégal calling. Such is the plain mandate 
of the law, and such is the great weight of authority. It has been 
so held in the Second circuit, in Ex parte Hoffman, 179 Fed. 839, 103 
C. C. A. 327 ; in the Third circuit, in Sibray v. United States, 185 
Fed 401, 107 C. C. A. 483 ; in the Fourth circuit, in United States 
V. Sprung, 187 Fed. 903, 110 C. C. A. 37; in the Seventh circuit, in 
Prentis v. Petros Stathakos (C. C. A.) 192 Fed. 469; in the Sixth 
circuit, in Frick v. Lewis, supra. 

For the foregoing reasons, I am of opinion that thèse two aliens 
are unlawfully in the country, and no mère technicalitiés should 
stand in the way of their déportation. The writs of habeas corpus 
are quashed, and the petitioners remanded. 



In re NEWFOUNDLAND SYN'DICATE. 
(Disti'ict Court, D. New Jersey. May 14, 1912.) 

1. Bankruptcy (§ 225*) — Pbocedure Befoee Refebees. 

Where a part of the subject-matter of a pétition filed by a trustée be- 
fore a référée in bankruptcy is within tbe jurisdiction of tbe court and 
a part is not, it should not be dismissed, but retained, and an amendment 
permitted limiting it to the questions within the jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. Dig. 
§ 225.*] 

2. Bankruptcy (§ 293*) — Jurisdiction of Bankruptcy Court— Assessments 

ON Stockholdebs of Bankrupt Cobpoeation— "Suit." 

A proceedlng by the trustée of a bankrupt corporation to hâve an as- 
sessment ordered on unpald stock is not a "suit" within the meaning of 
Bankruptcy Acî July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3431), but is an administrative proceedlng withiii tbe jurisdiction 
of a court of bankruptcy, slnce It does not require notice to nor the 
présence of the stockholders, whose Personal rlghts are not involved but 
remain to be determined in subséquent suits to collect the assessments if 
ma de. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417 : 
Dec. Dig. § 293.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6769-6778 ; vol. 
8, p. 7809.] 

3. Bankruptcy (§ 250*) — Jurisdiction of Bankruptcy Court— Assessments 

ON Stockholders of Bankrupt Corporation. 

Under Bankruptcy Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. 
Comp. St. 1901, p. 3422), as amended by Act Feb. 5, 1903, c. 487, § 3, 
32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1494), which provides that 
the bankruptcy of a corporation shall not release its stockholders, as 
such, from any llabillty under the làws of a state, territory, or of the 
United States, when the laws of the state, as in case of New Jersey Cor- 
poration Act April 21, 1896 (P. L. p. 277), provide that, in case the cap- 
ital of a corporation has not been paid in full at par in money or money's 
worth and that paid in is insutticient to pay its debts, eacb stockholder 
shall be liable for the amount unpald on his stock, or so much as may 
be needed, and authorlze the direttors to make assessments, on the bank- 

•For other cases see same toplc & § ncmber In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ruptcy of a corporation Its trustée la vested wlth the power of the di- 
rectors to make such an assessment on a détermination of its necessity 
to pay debts and expenses of administration, and the court of bankruptcy 
bas jurlsdiction to maUe such détermination. 

[Ed. Note.— For other eâses, see Bankruptcy, Cent. Dig. §§ 235, 350; 
Dec. Dig. § 250.* 

Jurlsdiction of fédéral courts In suits relatlng to banliruptey, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

In the matter of the Newfoundland Syndicate, bankrupt. On péti- 
tion for review of referee's order dismissing trustee's pétition to hâve 
an assessment levied on the capital stock of the bankrupt. Order re- 
versed. 

Elbridge L. Adams, of New York City, for trustée. 

Justus P. Sheffield, of New York City, for August Heckscher. 

RELLSTAB, District Judge. The bankrupt is a corporation cre- 
ated under and existing by virtue of the laws of the state of New 
Jersey. On January 3, 1912, the trustée of the bankrupt filed his 
pétition with the référée, the subject-matter of which is the issue by 
the bankrupt of its shares of capital stock for less than par value and 
the necessity for making an assessment upon such shares to meet the 
indebtedness of the bankrupt and the expenses incident to the admin- 
istration of its estate. 

The trustée prays inter alia for an order: 

"That an assessment be ordered to be made by your petitioner, or by the 
court, upon each and every share of the capital stock of said corporation 
which has been Issued at less than its par value, or upon which the full 
amount of its par value has not heretofore been paid, of 100 per cent, of the 
par value thereof, less any amounts which may hâve heretofore been actually 
pald upon said shares either in money or money's worth." 

The référée made an order directing the personS named in such 
pétition as stockholders, Upon whose shares of stock it was purposed 
to levy this assessment, to show cause why the prayers of such péti- 
tion should not be granted, and that copies of such pétition be served 
upon them — they being ail nonresidents — by mailing the same to them 
at their respective post office addresses. On the return day of such 
order, August Heckscher alone responded, and solely to object to Ihe 
jurisdiction of the court over him and such subject-matter. Subse- 
quently, after a hearing on such objections, the référée decided on 
February 1, 1912, that the bankruptcy court had no jurisdiction over 
such subject-matters, and dismissed the pétition. 

The pétition, so far as it is pertinent to the jurisdictional question 
hère raised, allèges, in substance, that the bankrupt issued to certain 
persons, comprising the copartnership of J. M. Ceballos & Co., sev- 
erally named in such pétition as holding some of the stock sought to 
be so assessed, $1,000,000 par value of its capital stock being ail its 
last-authorized increased capital, for the sum of $500,000, and that 
such firm immediately assigned to said Heckscher one-half of such 
stock for $250,000, and that Heckscher knew at the time of such as- 

•For other cases see same topio & i numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signment that such stock had been issued by the bankrupt at 50 per 
cent, of its par value. 

There are other allégations relating to the issue of the bankruyfs 
capital stock to another person for property purchased by it from 
him, and which property, it is charged, was, to the knowledge of the 
directors of such corporation and said stockholders, grossly over- 
v'dlued to enable such issue of stock to be made, and that the issue 
of stock to Ceballos & Co. and Heckscher is derived from such issue 
for property purchased. But thèse allégations, as well as the prayers 
based thereon, other than the one herein quoted, are unnecessary to 
be considered, as the question hère presented does not go to the merits 
of, but only to the court's jurisdiction over, the subject-matter. 

[1] As appears by the referee's report and the minutes sent up 
therewith, the petitioner waived ail his prayers for relief other than 
the one asking that an assessment be levied upon such stock, and asked 
permission to amend his pétition to conform to such waiver. The 
référée declined to allow such amendment, taking the position that, 
even if allowed, it would not change his opinion that the court lacked 
jurisdiction to levy an assessment upon such stock. If the view taken 
iDy the référée is correct, such amendment was useless; otherwise, 
it should hâve been allowed. In re Munger Vehicle Tire Co., 168 
Fed. 910, 94 C. C. A. 314. 

[2] The ground of the referee's décision of lack of jurisdiction is 
that the pétition is in reality a bill in equity, asking for relief which 
couîd be given only in a plenary suit, and that the bankruptcy court 
could not entertain such suit, except with the consent of the défend- 
ant, citing section 23b of the Bankruptcy Act. The question on re- 
view is, therefore, whether the petitioner sought relief which is admin- 
istrative in its nature. If any of the relief sought could be granted 
by a bankruptcy court, the pétition should hâve been retained and the 
issue confined to what was administrative in character. 

Bankruptcy Act July 1, 1898, c. 541, § 1, cl. 7, 30 Stat. 544 (U. S. 
Comp. St. 1901, p. 3419), provides that the term "court" shall include 
a référée, and clause 19 déclares that the word "persons" includes 
corporations. By section 2, cl. 7, bankruptcy courts are invested with 
such jurisdiction in law and in equity as will enable them to exercise 
original jurisdiction in bankruptcy proceedings to cause the estâtes 
of bankrupts to be collected, reduced to money, and distributed, and 
to détermine controversies in relation thereto, except as otherwise 
provided. 

By section 70a the title of ail the bankrupt's property is vested in 
the trustée by opération of law, as of the date of its adjudication, 
except that exempted by law; and by clause 3 such trustée is vested 
with ail the powers which the bankrupt might hâve exercised for its 
own benefit. 

Section 23b provides that suits by the trustée, except some not per- 
tinent hère, shall be brought only in the courts where the bankrupt 
could hâve brought them if bankruptcy proceedings had not been in- 
stituted, unless by consent of the proposed défendant. 

Is the proceeding in question a "suit" within the meaning of section 
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23b? The limitation hère is upon the courts, and the suit referred 
to is a proceeding which contemplâtes the bringing in of a party re- 
spondent, as manifested by the phrase "unless by the consent of the 
proposed défendant." 

The proceeding dismissed is administrative, and does nôt require 
the Personal présence of the stockholders. 

[3] It is well settled that, without express statutory exactment: 

"The capital stock of an Ineorporated Company is a fund set apart for the 
payment of its debts. It Is a substitute for the Personal liaWlity which sub- 
sists in prlvate copartnershlps. * * * It Is publlcly pledged to those who 
deal wlth the corporation, for their security. Unpaid stock is as much a part 
of this pledge, and as much a part of the assets of the company, as the cash 
which has been pald in upon it. Oredltors hâve the same right to look to it 
as to anythlng else, and the same right to insist upon its payment as upon the 
payment of any other debt due to the company. As regards creditors, there 
is no distinction between such a demand and any other asset which may form 
a part of the property and effects of the corporation." Sanger v. Upton, As- 
signée, 91 U. S. 56, 60, 61, 23 L. Ed. 220. 

The New Jersey Corporation Act (Act April 21, 1896 [P. L. p. 
277]), to which the bankrupt owes its origin, imposes a like .liability 
upon the stockholders. Section 21 provides that: 

"Where the whole capital of a corporation shall not haye been paid in, 
and the capital paid shall be insufflclent to satisfy its debts and obligations, 
each stockholder shall be bound to pay on each share held by him the sum 
necessary to complète the amount of such share, as flxed by the charter of 
the corporation, or such proportion of that sum as shall be requlred to satisfy 
such debts and obligations." 

Section 22 empowers the directors "from time to time" to "make 
assessments upon the shares of stock subscribed for, not exceeding, in 
the whole, the par value thereof." 

Sections 48 and 49 provide that nothing but money or money's 
worth "shall be considered as payment of any part of the capital stock 
ôf any corporation organized under this act." 

Section 66 empowers the receiver appointed for the creditors and 
stockholders of an insolvent corporation to demand and take the prop- 
erty of every description of the corporation, and to institute suits at 
law or in equity to recover the same. 

Upon adjudication in bankruptcy not only the title of the bankrupt's 
property vests in the trustée (see section 70, Bankr. Act, supra), but 
also thé right to exercise the powers of the directors of such bank- 
rupt under section 22 of the New Jersey Corporation Act, supra, to 
cause an assessment to be made on ail its unpaid shares of stock. The 
liability of the stockholder to make silch payment is expressly reserved 
by section 4b of the Bankruptcy Act. Sanger v. Upton, supra ; In re 
Jassoy Co., 178 Fed. 515, 518, 101 C. C. A. 641. As thèse stockhold- 
ers' liability to make such payment is secondary, however, i. e., condi- 
tioned on insufficiency of corporate assets, such want of assets must 
be established before a demand therefor can be enforced against the 
stockholders. Scovill v. Thayer, 105 U. S. 143, 155, 156, 26 L. Ed. 
968. But to establish this it is not necessary to institute a plenary suit 
against such stockholders. 
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"The proper practice in such cases Is for the trustée to file a pétition in 
tlie bankruptcy court for an order dlrectlng lilm to make an assessment and 
call upon the unpald stock of the corporation for the purpose of paying ita 
debts." Loveland, Bankruptcy (4th Ed.) p. 809. 

The stockholders of a bankrupt corporation, in their corporate ca- 
pacity, are in court from the institution of the bankruptcy proceedings, 
and are as much bound by the administration of such estate as the 
corporate entity itself. Sanger v. Upton, supra; Hawkins v. Glenn, 
131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184; Bernheimer v. Converse, 
206 U. S. 516, 532, 27 Sup. Ct. 755, 51 L. Ed. 1163; In re Miller 
Elect. Maintenance Co. (D. C.) 111 Fed. 515; Goss v. Carter, 156 Fed. 
746, 84 C. C. A. 402. 

To ascertain whether there are insufficient corporate assets, and 
whether capital stock has been issued at less than par value, are ad- 
ministrative matters, not involving any personal judgment aflfecting 
such stockholders in their individual capacity. Their personal présence 
is therefore not necessary when such ascertainment and assessment is 
made ; nor are they entitled to any other notice than the constructive 
one had by opération of law by the institution of such bankruptcy 
proceedings. The enforcement of said assessment against the stock- 
holders alleged to be liable thereto, however, is plenary in its nature, 
and, except with their consent, cannot be made in the bankruptcy court. 
Section 23b, Bankr. Act. In the suit to collect such assessment, the 
défendant is entitled to make ail défenses that relate to him in his 
individual as distinguished from his corporate capacity, such as that 
he is not a stockholder, or that he has fully paid for the stock taken. 
Great Western Tel. Co. v. Purdy, 162 U. S. 329, 337, 16 Sup. Ct. 
810, 40 L. Ed. 986 ; Converse v. Hamihon, 224 U. S. 243, 32 Sup. Ct. 

415, 56 L. Ed. , April 1, 1912; Goss v. Carter, 156 Fed. 752, 84 

C. C. A. 402. See, also, Gilson v. Appleby, 81 Atl. 925, in which the 
New Jersey Court of Errors and Appeals held that, in a suit to en- 
force the assessment made in a proceeding instituted in the Court of 
Chancery to wind up and administer the assets of an insolvent corpora- 
tion under the law of New Jersey, a nonresident who had not been 
served with process or submitted himself to the jurisdiction of the 
court could show, among other matters in défense, that he had paid 
his subscription in fuU. 

In Re Remington Auto & Motor Ce, 153 Fed. 345, 347, 82 C. C. 
A. 421, 423, the court said: 

"In a plenary action against a stockholder to enforce assessment, he cannot 
be heard to question the flndings made in this proceeding as to the amount 
paid for the stock, * * • but he may présent and make proof of any in- 
dividual défense which he may hâve to such action." 

This seemingly is authority to prevent a stockholder from showing 
that he had paid for his stock in full. My reading of that case, how- 
ever, fails to show any facts which call for such a décision, and while 
I hâve the profoundest respect for even the dictum of the learned 
judge who wrote the opinion in that case, the utterance of the same 
court in Re Munger Vehicle Tire Co., 168 Fed. 910, 94 C. C. A. 
314, and what was said by one of the learned judges of said court 
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as now constituted, in Bâbbitt v. Read (C. C.) 173 Fed. 712, that in 
Re Remington the stockholders were apparently résidents and par- 
ties, 1 am constrained to the conclusion that sucji; case cannot be con- 
sidered as authority that the making of an assessment by the bank- 
ruptcy court is res adjudicata upon the question of whether a given 
stockholder has paid for his; stock, in a plenary suit brought to enforce 
such assessment, where suth stockholder was a nonresident and did 
not submit himself to the jurisdiction of the court in such assessment 
proceedings. 

The stockholders' pef sonâl rights not being involved in thèse pro- 
ceedings, the référée should hâve disregarded. the exception inter- 
posed by Heckscher and proceedted to a détermination of the trustee's 
claim for relief. The f act that, in determining the right to make such 
assessment, a détermination whether the stock issued' to such firm 
of Ceballos & Co. and Heckscher was paid would be necessary, 
would not oust his jurisdiction to make the assessment. Easton Nat. 
Bank v. Am. Brick, etc., Co., 70 N. J. Eq. 722, 64 Atl. 1095. In re 
Hutchinson & Wilmoth, 158 Féd. 74, 85 C. C. A. 404, mainly relied 
upon by the référée, is not opposed to this view. In that case persoual 
liability wàs sought to be fixed on a nonresident stockholder, as well 
as the making of an assèsshierit. The only point discussed there was 
whether a nonresident 'could be brought irito the bankruptcy court on 
notice served by mail and publication in a newspaper. No Waiver of 
such Personal judgment, or eflfort to retâin the pétition that purely 
administrative relief miglit bè given, appears to hâve been made. The 
learned court, in deciding that such service was ineffective, considered: 
the pétition simply as one seekin'g a personal judgment against the non- 
resident. It expressly (1--58 Fed. 78, 85 C. C. A. 404) distinguîshed 
that case from one calling for an assessment on the bankrupt corpora- 
tion's stock, and conceded that the bankruptcy court had jurisdiction 
to make an investigation into the necessity andt propriety of making 
such assessment where thfe personal liability' of the stockholders was 
to be left for future détermination. 

This distinction between thé twp proceedings, viz., to impose an as- 
sessment and to enforce personal liability, seemingly waS overlooked 
by the référée; hence the dismissal of the pétition. The order dis- 
missing the trustee's pétition is therefore reversed, and the proceed- 
ings remanded, vvith dîrectiôri to proceed with the probfs and détermine 
the right to the relief asked in the quoted prayer. 
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MORGAN et al. v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 20, 1912.) 

No. 2,099. 

1..RAILE0ADS (i 381*) — Opebation-^Injubies to I'ebsons on Teack — CON- 
i;bibutoby Négligence. 

A pedestrian on a very darli and windy night vvent on a railroad road- 
bed between traclis on whieh a train was liatile to come at any tlnie, and 
he later went froni that> place, whicb was probably safe from moving 
trains, to the niiddle of one of tbe tracks and was struck by a train. 
Had he looked, he would bave seen the llght of tbe englne of the train, 
lïis compauions saw the light and told him of it, and one of them ad- 
vised him to get offl the traek, while the other said tbat no train would 
come down the track. The train that came on the track was ordinarily 
operated on the other track. HeU, that the pedestrian was guilty of eon- 
tributory négligence as a matter of law. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §| 1285-1293; 
Dec. Dig. § 381.*] 

2. RAILROADS (§ 383*) — Opebation— Injubies to Persons on Track — Con- 
TRiButORY Négligence. 

Ohe who v'oluntarily places himself in sueh a dangerous place as be- 
tween the rails of a railroad track is ehargeable by.law with the duty of 
looking and listenlng for trains that niay be coniing from either direction, 
and such duty is enhanced when the night is very dark and a strong wind 
is blowing. ' ' 

[Ed. Note.— For other cases, sée Railroads, Cent. Dig. §§ 1305-1310 ; 
Dec. Dig. § 383.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District' of Washington. 

Action by Daisy Morgan, on the part of herself, and William Mor- 
gaii: and others, minors, by their guardian ad litem, Daisy Morgan. 
against th« Northern Pacific Railway Company. There was a judg- 
ment for défendant, and plaintifïs bring grror. Âffirmed. 

This was an action by the widow and minor children of Charles Morgan, 
who was killed by one of the railway trains of the défendant in error. The 
accident occurred about 11 o'clock on the night of January 29, 1910, betweén 
South Tacoma and Tacoma, in thé state of Washington, between which points 
the railroad eompany had a double track. Morgan resided on Junette street, 
in the clty of Tacoma, and, acéotding to the uncontradicted évidence, to 
reach hls home the eustomary way and the only practleal method of travel 
was to take the Center street or Jeflferson avenue car Une to the terminus of 
the Une, and from there tù walk to hls home by a regular path which led 
from the end of thè street car Une directly to the railway tracks of the de- 
fendant In error. It was the custom, and had been for many years, of the 
people who lived in the nelghborhood where Morgan did, to take the path re- 
ferred to to the roadway of the défendant in error, and then follow that down 
to another trall which led to their homes. The evidenc-e shows wlthout con- 
flict that on an average from 40 to 50 people, ineludlng Morgan, had been ac- 
customed to use that route day and night for a great many years, and that 
the défendant railway Company never ohjected thereto. Morgan was using 
that route at the time that he was killed, and must therefore be regarded as 
a licensee and not as a trespasser. The évidence shows wlthout conflict that 
the custom of the railway eompany was to send its trains into the clty of 
Tacoma over the east-bound track and to send Its trains golng out of the 
clty over the west-bound track, but that on the night in question the train 
that killed Morgan was directed to take the we.st-bound track at South Ta- 

•For other cases see same topio & S numbbe In Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
196 F.— 29 
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coma, and was on that track at the time of the accident. It further ap- 
pears wlthout conflict; in the évidence that the night in question was very 
dark and was wln'dy, and it had-'bêyQ' raiûing; that with Morgan there got 
off of the Street car a Mrs. Doty and her daughter, who were, i^eighbors of 
the deceased; aùd tliat the three startéd for thelr respective homes together 
and along the route that bas been tadlcated. The record shows that 814 
feet from where the trail from the end of the street car line strikes the 
railrôad track there is a swlteh leadlng to the Willamette Càsket building, 
and that from where that switch starts to the west end of the building is 
about 300 feet, and from the west ènd of the building to the Plne street cross- 
ing at South Tacoma is about 1,200 feet, and that at the Fine street crosslng 
therie is a two-degree curve in the rallroad tracks, and that from the curve 
to the:flrst trall mentioned the rallroad tracks are practleally straight. Mor- 
gan being dead, Mrs. Doty and her daughter were the only Witnesses, so far 
as appears, t6 the accident, unless it be those who were upon the englne. 

The locomotive engineer wascalled as a witnôss on behalf of the plaintlfEs, 
and testlfled as foUows: 

"I iam a locomotive engineer In the employ of the Northern Pacific Eall- 
way Company and hâve been for the past 12 years. In January of last year, 
my run was between Tacoma and . Oentralia. The flreman was Holm. On 
the night of the 29th of January, 1910, I was comlng in from Centralia on a 
freight train. Tlie train consistçd, of three cars and a caboose. At South 
Tacoma, my orders were to use the west-bound main line between South 
Tacoma and Tacoma, It bas not been the custpm in coming in to use the 
west-boùnd, track. Between South! Tacoma and Tacoma, it is about level, and 
I was runnlng about 20 miles per hour, and I made no, stops between South 
Tacoma and Pacific avenue." 

Cross-examinatlon: "I first learned that I had struck Morgan the next 
moi^ning. The vpest-bound track comlng in is the track next to the casket 
factoïy, the left-hand track comlng the way I was comlng. That is the only 
way that we can get in when the other track is blocked. The englne was 
runntag front end flrst." 

The flreman wâs not called as a wltness. 

Mrs. Doty testlfled, among other thlngs, as follows: "My daughter and I 
got oiff the car at that point (Jefferson avenue), and Mr. Morgan' walted at 
the path for us to come up witl», hlm, and so we ail walked together. We 
took the path leadlng tvom ffi^, ç^^ Une to the Northern Pacific tjçacks. It 
was àbout 11 o'clock when wè got ôfÇ' the car. The night, was ywy dark and 
cloudy. It had been raihlng ii the «Ity, but it was not raihing when we walk- 
ed vip-;the track. I could not see imore than àbout 10 feet, I guess; It was 
veryi dark. • * • My, daughter *«s on the outslde, I was next, and Mr. 
Morgftowas on the outer slde In the^ west track* for a wàys.'' 

The'witness testlfled that MiJrgan flrst walked ■ between thé' two tracks, her 
daughter walking outslde of the tracks and a little in advance, and the wit- 
ness a little in the rear of Morgan, i and that Morgan later Stepped over in- 
to; the imlddle of the west tradj;.. "We were not talking>"'said the wltness, ■ 
"and ibelng so dark, and I was not much acqualnted wlth him, only knew ' 
him as a nelghbor, and we had nothing to eay, and just walked along quiet- 
ly, when I happened to look up, jusfe happened to look, andsaw à dim light, 
and 1 1 knew that it was a mtfving light, and 1 1 remaifcéd to Mr. Morgan, 
'Mr. Morgan, you had better getoff the track.' and that moment or second : 
my daughter turned around tourne in her path and says, 'Ma, you know the 
train don't come down thls tca<!k,! and .she traVeled the tràek so much toore 
than I hâve that she knew jposltively, the trahi would not corne down that 
track beeavjse it never had, and while she spoke the train rushed by and 
Mr. Morgan was struck. Whett the train rushed by, I was ati about the south 
end of the casket factory,. thfr farthest end from Jefferson avenue car Une." < 

The wltness further testlfled that she was sure that the tïain never made 
any spund o-f any sort Being asked whether it had a hëadllght,. the wltness 
answered: 

"It had a light. I can swëar it had a light It was not a good light, because 
the Ughts that were usually on the trains scarè me. 

"Q. Did you see any flash of light along the rail? A. No flash at ail. I 
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have seen heaflllghts of engines many tlmes. TMs llght mlght be as large as 
one of thèse globes (indicatlng electric llght globes in courtroom), but It was 
dim ; It was not brlght ; It did not flare up like a llght of that klnd ought 
to. Of course, It might be blgger than an electric llght globe, but I should 
judge something llke It. The train did not sound any bell. My daughter, as 
the train flew by, went down the embankment. I have seen trains running 
by hère right along. This train was going awfuUy fast; faster than any 
train I ever saw go." 

On eross-examination the witness testifled that at the tlme Morgan was 
struck he was walking in the middle of the track ; that she did not hear the 
train coming, b\\t saw the moving llght flrst; that the train was already 
around the curve when she flrst saw it. "It was on a straight Une," said 
the witness. "It was a very bad night. The wind was blowing some. I was 
walking njost of the time wlth my head down, just as one naturally would. 
It was not windy enough for me to say it was a very wlndy night. It was 
a very dark night. It had rained in the city a little. * * * when I saw 
that llght, I took it to be the llght of the train and thought the engine was 
coming on that track. I remarked to Mr. Morgan, 'Better get off the track.' 
My daughter was ahead of me at the time, just a little in advance of me. 
I do not reniember whether he said anythlng or not. If he did, I did not hear 
him. My daughter turned around and said I knciw the trains did not conie 
down that track. 

"Q. Did you say anythlng in reply to your daughter? A. I didn't have time, 
sir. 

"Q. Just about that time? A. The train flew by. The train was coming 
toward me. The llght was about the size around of one of thèse electric 
globes hère in the room. It was a very dim llght." 

Myrtle Doty, the daughter, testifled, among otlier thlngs, as follows: 

"We ail three of us walked in the track as we crossed the switeh. Just 
as we crossed the switeh, Mr. Morgan stepped off between the two double 
tracks, and then I stepped ofC on the outer side. I told Manima she had bet- 
ter walk over there, too, because it was better walking. I liardly ever walk 
between the rails of the track. That is one reason I told Mamma to step off. 
Then we walked on, I must have been about 10 feet ahead of Mamma, may- 
be a little more, and after a while Mr. Morgan stepped over lu the track. 
That brought hIm nearer to me. I thlnk Mamma made some remark. I am 
not sure, because I was ahead, and I am not sure whether they were talklng 
or not ; but as we were goIng along Mamma says, 'Mr. Morgan, you had bet- 
ter get off that track.' We were about midway between the center of the 
casket factory and the end. I understood Mr. Morgan to say something about 
trains coming down that track too, and then I turned around, and I says: 
'No, Mamma, you know the trains don't corne down this track. I never saw 
them come down it.' And just as I finished saying that I looked up and the 
train was right on to me. The train rolled past me, I thlnk, before I got off 
the track. It was going so awfully fast ; I never saw a trahi golng so fast. 
It never whistled or rung any bell. There was a headlight on the train, but 
it was the dimmest one I have ever seen. There was no flash along the rails 
like the blg headlights have, just as I saw the llght. I saw the rails di- 
rectly in front, but just a short distance from the engiue." 

On cross-examination this witness testifled: 

"I told Mr. Morgan that the wind was blowing so hard iu my face it 
was difflcult to carry on a conversation, whieh is a faet, as it Is always 
blowing down the track. I turned around to speak to Mamma as I naturally 
would. 

"Q. What caused you to remark, 'Better get off the track'? A. Mamma said 
she saw the llght. 

"Q. And then she mentloned the fact better get off the track? A. Yes, 
sir. 

"Q. Did Mr. Morgan get off the track? A. He did not have tlme. 

"Q. He did not have time after your mother made that remark? A. No, 
sir. 

"Q. You had tlme to turn around and say the trains don't come down this 
track? A. ïes, sir; as soon as I said that, the train was right there. I 
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had no more than sald It than the train was on me, and thçre was not tlnie 
fpr Mr. Morgan to get offi the track. 

"Q, And yop saw it as it wçnt by, or before it came to youî A. Just be- 
fore it got to me, I saw tbe light, but it was too — 

"Q. What? A. I saw the light, and I had no more than seen it before 
it was past me. I think I could hâve seen the light as it came around the 
curve, if I was lookiiig that way ; but I was holding my head down, and I 
turned to speak to Mamma. She had spoken to me about the train, and that 
was what flrst attracted my attention to the train." 

The locomotive engineer, being recalled by the défendant company, testi- 
fled that on the night of the accident "the englne had an oil lamp for a head- 
light. That is the character of light that has been used for a number of 
years. Later years we hâve the eleetric lights. At that tlme it was the 
customary light, and has been ever since the locomotive was built. That 
night, it was dark and cloudy, and the wind was blowing, and it was rain- 
ing. The rain did not hâve any particular efCect on the engine, except to 
cover the outside glass with drops of water, and that of course dims the 
light so that it don't shine.as well as though there was no water on the 
glass. I was in the cab on the right-hand side. I did not see anything of the 
deceased or any person on the track at that time. My attention is sometimes 
diverted to the engine, but not to any great extent. On plaintiffs' Exhibit 
A between the easket faetory and Fine street crosslng, what is marked 'W 
is a whistling post. That is for use in going west, out of town, towarda 
South Tacoma from hère. That does not Indicate for a train coming in to 
whistle. On the opposite side of Fine street there is a whistling post. This 
Is about a quarter of a mile away, before we reach that crosslng. The 
bell of my engine was rlnging. We bave an automatic bell ringing, and they 
are always ringing in yard limits or approaching railroad crossings or street 
crosslngs at grade. We hâve an automatic bell ringer. As a rule that ia 
turned on when we leave South Tacoma, or approach road crosslngs. Wben 
we whistle for road crossings, we generally turn the little valve to set the bell 
going. When an engine is approaching, say, at 20 miles an hour, the person 
in front of the engine, that is. In the direction in which the engine is going, 
can hear the bell. It sounds better after the train had gone by, but it is for a 
warning of an approaching train." 

In reply to a question by one of the furors, the witness testifled further: 
"If the refleetor of that light was clean and in good condition and the light 
was buming brlght, I could diseern an object about 12 car lengths. I could 
not say whether or not I could hâve seen any one if my light had been in 
flrst-class condition, probably could about 8 to 12 car lengths. I was looking 
out ; my attention is never diverted to the machinery of the engine for more 
than an Instant. It only takes an instant to gauge the amount of water 
in the boiler. In that tlme, I raight travel four or five car lengths." 

Upon the conclusion o( the évidence in the case, the eounsel for the de- 
fendant Company requested the court to direct a verdict in favor of the de- 
fendant, to whlch the court replied: "I hâve always made it a rule never to 
try one of thèse damage suits but once. I am under the impression that a 
jury will flnd it very difïicult to brlng in a verdict for the plaintiffs in this 
case if they follow my instructions, but I will submit the case to the jury" — • 
to which action the défendant reserved an exception. The court thereupon 
charged the jury, which returned a verdict for the plaintiffs in the sum of 
$7,000. Thereaf ter the défendant moved for judgment in its favor, notwlth- 
standlng the verdict, which motion the court granted and entered judgment 
for the défendant, to whlch action the plaintiffs reserved an exception, and 
brought the case hère by writ of error. 

Hayden & Langhorne and Ray & Dennis, ail of Tacoma, Wash., 
for plaintiffs in error. 

Reid, Quick & Da Ponte, ail of Tacoma, Wash., for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and WOI,VER- 
TON, District Judge. 
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ROSS, Circuit Judge (after stating the facts as above). [1] Man- 
ifestly, the action of the court below was, and only could hâve been, 
based on the view that the deceased was, according to the uncontra- 
dicted évidence, guilty of such contributory négligence as, under the 
law, precluded any recovery on account of his death. 

The question therefore is : Did the évidence show without con- 
fiict that the deceased was guilty of contributory négligence? We 
feel bound to hold, as did the court below, that it does. Without con- 
flict it shows that he went upon the roadbed between the tracks on 
which a train was liable to corne at any tinie, and walked along it 
in the direction from which the train did come, the light of the engine 
of which both of his two companions saw, and whicli he should bave 
seen, and doubtless would hâve seen, at the same time if he had been 
looking ahead as they were. And even when told by his companion, 
Mrs. Doty, that he had better get off the track, he made no efîfort 
in response to the warning to do so, so far as appears from the tes- 
timony of either of the two witnesses at the time présent, It is true 
they both say in their testimony that the deceased did not bave time 
to get out of the way ; yet it is obvious, we think, from the testimony 
of those witnesses, that their conclusion in that respect is erroneous. 
Mrs. Doty, who is corroborated by her daughter, states that when 
she saw the light she knew it was a moving light, and that she then 
said to the deceased, "Mr. Morgan, you had better get ofï the track," 
and that her daughter turned around in the path she was walking, and 
said to her, "Ma, you know the train don't come down this track." 
Surely this aiïorded the deceased ample time within which to step 
beyond the rails and danger. It is altogether probable that he acted 
on the daughter's statement that the trains did not come down that 
track; but he had no right to do so. Which of the tracks would or 
should be used for its various trains was, of course, a matter for the 
exclusive détermination of the railroad company. Besides, the de- 
ceased should not bave gone upon the roadbed at ail ; nor was there 
any need for him to bave donc so. The giri was walking on a beaten 
path outside of the roadbed, and testified, in effect, that she was 
afraid to walk between the rails. And so the deceased should bave 
been — particularly on such a night as the one in question. At first, 
according to the testimony, he did not do so, having walked in the 
space between the two roadbeds, and where, it is probable, he would 
bave been safe from the passing train; but unfortunately he made 
the fatal mistake of going from that place to the middle of the west 
track, where he met his death from the oncoming train. 

[2] One who at any time voluntarily places himself in such a dan- 
gerous place as between the rails of a railroad is certainly chargeable 
by the law with the duty of looking and listening for trains that may 
be coming from either direction, which duty was greatly enhanced on 
the occasion in question, when, according to the évidence, the night 
was very dark and a strong wind was blowing. In a similar case 
before this court a few years ago (Northern Pacific Railway Ce. v. 
Jones, 144 Fed. 47, 75 C. C. A. 205), we .said: 

"A gênerai license to the public to walk upon a railroad track does not 
xnean tUat tlie railroad company is to be the iusurer of the safety of ail per- 
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sons Whio avall theinselves of that permission. Whlle the Ucense adds ta the 
jfesponsibilitles of the railroad cpmpany, and Imposes npon it a greater bur- 
den of care, It does not affect the duty that rests upon the Ucensee to taka 
ail due précautions to avoid Injury to hlmself. If the négligence of the de- 
fendant In errer Was one of the proxtmate causes of the injury whlch he sus- 
talned, if it directiy contrlbuted to the unfortunate resuit, he cannot recover, 
even though the négligence of the plaintiff in error contrlbuted to it; and 
the rule Is the same whethér the injured person be a trespasser on the rail- 
road track or a licensee." 

Many cases are there referred to, to which référence need not be 
again hère made. 

For the reasons stated, the judgment is afifirmed. 



NORTHWESTERN LUMBER 00. v. CIZEN. 

(Circuit Court <jf Appeals, Nlnth Circuit. May 13, 1912.) 

No. 2,051. 

1. Courts (§ 276*) — Fedebal Courts — DisTarci of Suit — Waivee of Objec- 

tion. 

A nonresldent défendant sued in a fédéral court In a district other 
than that of his résidence by answerlng without objecting to the jurlsdic- 
tlon on that ground waives such objection. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. 
f 276.» 

Waiver of rlght as to district In which suit may be brought, see notes 
to Memphls Sav. Bank v. Houchens, 52 C. 0. A. 192 ; McPhee & McGlnnity 
Co. V. Union Pac. R. Co., 87 C. C. A. 634.] 

2. Master and Servant (§ 286*) — Action iob Injuby to Servant— Ques- 

tions FOR Jury. 

Plalntlff, who was employed In defendant's shlngle mlU, as he testifled, 
"was directed by the foreman to clean out a sawdust chute extending from 
the bottom of a clrcular shlngle saw to the floor below. There was a hole 
or slot eut In the gide of the chute just below the saw for the purpose, 
and plalntlff was pulling the sawdust from It with his hand, when hls 
other hand, on whlch he was restlng, sllpped, and the hand In the chute 
was caught by the saw and injured. He was a forelgner, had worked 
Inslde of the mill but a few days at a différent machine, and had no ex- 
périence with the shlngle saw. He testifled that, when sent to clean out 
the chute, he was given no instructions, and was not warned of the dan- 
ger, whlch arose from the fact that the saw extended a few Inches below 
the mouth of the chute, and could nôt be seen when the latter was 
clogged. Ileld, that such testimony, although In some respects eontra- 
dicted, was sufflcient to requlre the submission of the question of défend- 
ants négligence to the jury. 

fEd. Note. — For other cases, see Master and Servant, Cent. Dig. S| 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*1 

8. Mastbr Ai^D Servant (î 217*) — Master's Liabilitt fob Injury to Serv- 
ant— ^^USiption OF RiSK. 

In such case, plalntlff, who had not bçen employed at the machine where 
the Injury bccurred,, and being unacqtiainted with the danger of the work 
he was dlfected to do, cannot be held to hâve assumed the rlsk theref rom. 

[Éd. iîote. — For other cases, see Master and Servant, Cent. Dig. il 574- 
600 ; Dec. Dig. « 217.* 

Assumptlon of rlsk incident to employment, see note to Chesapeake & 
G. R. Co. V. Hennessey, 38 Ô. C. A. 314.] 

•Fer otbw cases «ee same toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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In Error tothe Circuit. Court of the United States for the West- 
ern Division of the Western District of Wasiiington. 

Action at lavv by Sam Cizen against the Northwestern Lumber Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

The plaintilï in error, défendant below, appeals from a judginent rendered 
against it and ju favor of détendant in error on account of Personal injuries 
Kustalned by the latter through its alleged négligence. 

ïhe flefendant ■jyas the proprietor of a sawmill and shingle mlll comblned. 
At the tiine of thé accident out of which the action arlses, and for some days 
prior thereto, the plaintiff was in the employ of the détendant, engaged in 
cuttlng up timbers, sawn to certain slzes, into blocks for sawing into shingles. 
The machine at which he was at work consisted of a jump saw, which, to- 
gether with the morement of the timbers, Is operated by levers. Hls position 
wliile at work was 12 to 14 feet distant from a shingle sawing machine 
known as No. 1, being the one at which the accident happened. The shingle 
machine, with the opération of the saw, was plainly visible from plaintitf's 
position. For carrying away the sawdust and refuse from the shingle ma- 
chine a spout or chute was constructed, with its mouth about the lower ex- 
tremity of the saw (the saw being circular in form), leadlng to a conveyor in 
the story below which carried the dust and refuse away as it dropped down 
the chute. A hole was eut in the casing of the chute at the side from 7 to 9 
Inches below the lower edge of the saw for the purpose of facilitating the 
clearing out of the chute when it became clogged. The mode of clearing the 
chute and the conveyor when they became clogged was to start the conveyor, 
the chute generally clearing itself when the débris was drawn away from 
below, though it was frequently necessary to clear the chute from above. 
This was doue by the use of a stick, and by reachlng In the hole in the cas- 
ing with the hand, forcing the refuse down or drawing it out at the side un- 
til the dùst would pass f reely down again, and be carried off by the conveyor, 
The plaintiff was hurt while liberating the chute by reachlng in the hole with 
his hand; the saw coming in contact with his hand and severing part of it. 
The présent suit Is to recover damages for the injury thus sustained. The 
complaint allèges, among other things, that: "While the plaintiff was at work 
in his usual and ordlnary and regular work and employment at the sald cut- 
off saw, the sald foreman ordered and directed the plaintiff to go to the sald 
shingle saw and remove the sawdust and refuse from the same, and carelessly 
and negligently failed to instruct the plaintiff in the way and methods nec- 
essary to perform the work In safety, carelessly and negligently failed to in- 
form the plaintiff of the dangers concealed within the sald frame, to wit, the 
revolving saw, and carelessly and negligently ordered this plaintiff to go to 
work from his regular employment to clean the sald shingle saw, which was 
not any part of the plaintlff's work or employment, and the plaintiff in obédi- 
ence to sald order and without négligence on hls part, and not knowing the 
sald dangers or the method or ways necessary to perform the work lr> safety. 
proceeded to reach his arm in the hole in said casing or frame, and proceeded 
to remove the sawdust, when his hand suddenly came in contact with the 
hidden saw hidden by the sald framework or casing, cuttlng off his left hand 
from about one-half Inch from the wrlst at the mlddle finger to about the 
knuckle of the flrst finger, maimlng and injuring the plaintiff for life." 

Morgan & Brewer, of Hoquiam, Wash., for plaintiff in error. 
Govnor Teats, Hugo Metzler, Léo Teats, and Ralph Teats, ail of 
Tacoma, Wash-, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Jiidge. 

WOLVERTON, District Judge (after stating the facts as above). 
Three contentions are relied upon by counsel for plaintiff in error for 
reversai of the judgment: First, that the court has not jurisdictioh of 
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the cause> fof that the action is by art alién, tb wit;'a Sùbject' of Austria, 
residiing in the state of Wa'shington, against a Gàlifornia corporation; 
second, that plaintiff failed to make a case on the évidence sufficient to 
be' subttiitted to the jury; and, third, that by plaintifif's employaient he 
assumed the risk incident thereto; the danger being open and obvions. 

[1] AhsweHhg the first contention, it ttiay be tjrue that the défend- 
ant had the ,right to be sued in the state of Califôrnia, of which it was 
a citizen; but, if so, it was a right it might waive. The court having 
jurisdiction of the cause, the defendant's gênerai appearance when 
sued 'itia district of which it was not' a résident, withbùt pleading 
sp'écialiy to' the jurisdiction çver its person, had the effect to waive 
such jurisdiction. This is evidently what défendant did, as no such 
plea appears anywhere in the record. Having waived jurisdiction of 
its person, défendant is now amenable to thte court itf which it Was 
sued. Katalla Co. v. Rones, 186 Fed. 30, ÏQS C. C. ^-^i^^?- 

[2] The second question is based upon. défendantes motion for non- 
suit when plaintiff had Tested his casé, and'the renewal ofthe motion 
wheh the testimony Closed; both of which ■v^ere dtenied by the court. A 
solution of the question must be fouiid in a revjew of^the plaintifï's 
évidence. .,: •. ., 

Plaintiff was an Austrian' by birth, 26 years of agë, and had been 
iri this counti'y 3,years and 8 months. He spoke and tinderstood the 
English langwage imperfèctly; an interpréter beîng.rèqwired'when his 
testimony was given. He had worked considerably around a sawmill, 
but generally in the yard, bearingoffslabs and lumber.- His first ex- 
périence in opeïating any part of such a rnill was wheh he Was put to 
wprk at the jump saw by; Mr. CarroUy i^b fpreman, 16 dayS: previous 
to the time heiwas hurt. He says that CarroU took him up and 
showed him hoW to eut the blocks ôffiy 'that h© (Garroll) eut four or 
fiye, and told the plaintiff to do the rest thât way, and to pile them up 
on the other side. Then plaintiff's testimony runs as follows: 

"Q. What were you doiug ou- the day, ypu were hurtV, . A. I was çuttiag: 
blocks in the same place uutil npon; that is, soruetimes I ivyas cutting and 
aometimes the other fellow. , ,, ■ ; ; 

"Q. Did you ever hâve anything to do before this time.) Js^ith the ssbinglft 
saw or the chute where the saw is? A. Not wlth that gne, ; Of course, tUCi 
one I was working ; with I did,, but the-other^one I never had anythlug to dO;> 

"iQ. ïou neve}?.Md anything to do with tie chute to the shingle saw; that 
isithe saw is what I am talfcing abouts À- No; I névé» hâve. 
• "Q. How did you; get hurt? A. I had just-gpt through cuttlng blocks. and 
working around that saw where 1 usualVy woark, and the boss came to me and 
told me to go audi cleau out that shingle saw in the chute that was there, 

"Q. Where were you when the boss told you to do that? A. I was standing 
up, looking,,and he came up behind me and toolj hold of iny iapd to show me 
like ;thls [Indicating], and.told me to clean that^aw. , ; , 

"Q. What elsé did he tell you to do? A. tie told nie td Cleaii ail around. 
there, and then he made a motion with his hand that lie T/s'às going down 
undei'neath, , .. ; --i ,'. , . 

"Q. Then what did you do? A. ï stooped dowh to clean thàt; and la a inin-. 
ute or so the boss passed over me by my feet while I was cleaning it. ' ' > ' 

"Q. Where were you and how were you cleaning it? A. Hère was the bulk- 
head, or wall, or, par-titiou, or sonjething of that kin,d, aii inçlci)Sure. There 
was a llttle nar^ow p'assage and on this side was thè saiv, ata also a holg. 
Thênl stooped doVvn in this position as I sho*ed you, on iny "kntee, and put 
my hand In that hole, cleaning out thé sawdust, and with the other haud ii 



NORTHWE8TEKN LUMBER CO. V. CIZEN 457 

was on the floor, and through a llttle water or something my hand slippeC, 
my right hand, and tUe left hand went up in the savv and got.cut. * * * 

"Q. What, if anything, did the foreman, Mr. Carroll, tell you about the 
dangers of the hole? A. He has not told me anything about any dangers, 
only he has whispered in my ear, and told me to clean the place. 

"Q. Wiiat did he say about hovv to do the work and not get your hand in 
the saw? A. He has not said anything to me about it. 

"Q. What did he say, if anything, about using a stick? A. He has not 
said anything to me regarding the stick. 

"Q. Why dldn't you use a stick? A. I didn't know anything about it. I 
never saw a stick and did not know how to get at it. 1 never saw how it was 
worked before. 

"Q. Did you ever clean out that chute before? A. No, sir. 

"^Q. Did you ever notice how it was cleaned out before? A. No, sir. 

"Q. What position were you in when the foreman went by you at the 
chute? A. He just passed over me. It was narrow and he passed by my feet. 

"Q. Where was your hand? What were you doing at that time? A. At 
that time I was cleaning right inside the pipe. 

"Q. Did you hâve your hand and arm in the hole? A. Tes, sir; in the hole 
I had my hand. 

"Q. What, if anything, did the foreman say to you then? A. He did not 
say anythiiig to me. He looked up this way and passed by me. 

"Q. ïhat is, you looked up at the foreman? A. I did not hâve my head 
up. I was stooped down and had niy head around tliis way, and saw hini 
pass by. I was afraid that the carriage running up thcre would hit me in 
the head. 

"Q. How far above your head did the carriage run? A. I don't know just 
exactly. I never worked there before. 

"Q. Was the carriage running at that time? A. Yes, sir ; he was making 
shingles steady at that time. 

"Q. How full, if any, was the chute with sawdust and stoff? A. I don't 
know iust how much was there. I know I was pulling it out with my hands, 
and the other hand slipped, and that went up there and was eaught. Before 
I went there, there was a lot of sawdust often on the outside around there. 

"Q. What do you say you were doing with the sawdust at that time? A. 
I was pulllng it out of the hole. 

"Q. How long were you pulling it out of the hole before you were hurt? 
A. Oh, somewhere around two or three minutes, something like that, until 
I got the sawdust cleaned out. 

"Q. How mueh of the sawdust had you got cleaned out when you got hurt? 
A. Oh, somewhere around about a saek or more." 

And on cross-examination : 

"Q. Ton say that Mr. Carroll had been flling saws? A. When T nsed to saw 
I used to see him before me flling the saws. 

"Q. I mean at the time you were hurt ; just before you were hurt? A. No ; 
I did not see him until that afternoon when he came to work. I don't know 
where he was working until he told me to clean the chute. 

"Q. What did he say to you? A. He told me to clean those few blocks that 
was right in front of me, out of the way, and then to go over and clean that 
chute where the sawdust gathered. 

"Q. He told you to move the blocks, and then clean up the chute? A. It 
was not aetually blocked, but the caps from the shingles that was in the way. 
and he told me to clean that so that I could get up and then clean the chutes 
from the sawdust. It was a narrow place there. 

"Q. He told you to clean up around your machine, did he? A. No; he 
did not around my machine. It was not dirty, but around the other one. 1 
didn't hâve anything to do at that time. 

"Q. You had nothing to do? A. No. 

"Q. You were not getting any blocks on your machine? A. No, sir. 

"Q. No shingle blocks? A. No, sir. 

"Q. So that you had no duties at that time at your machine? A. No; I 
didn't bave anything to do. 
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"Q, Where did Mr. Carroll go after he spoke to you? A. Wlien he told me 
to gd and dean that, he turned- back, and then he càiàe towards me and 
passed; oter me, and that Is ail I saw of him. 

"Q.'llr Carroll spoke to' you aild then went down below to clean out the 
chute? A. He told me to clean that, and then he made a motion for me that 
he was golng down there. 

"Q. And he dld go down there, didh't he? A. He passed over me. I don't 
know where he went. 

"Q. And he went rlght away when he spoke to you? A. He went when he 
told'Dife to clean out. 

"Q. He went downstairs? A. He made a motion to me that he would go 
down there, but I don't know where he went. 

"Q. What kind of a motion did he make? A. He came to me, and always 
had a habit of grabbing me by the shoulder, and telling me something to do. 
At thàt'time he half whlspered to me, and told me to clean that, and made a 
motioh' wlth his hand that he would go down below and help clean, because 
the machine runs, and I couldn't hear everything that they say. 

"Q. He went rlght away, and you did not see him any more? A. I did not 
see him until the others had hold of me, and then I saw him." 

Carroll denied flatly that he ever directed the plaintiff to clean out the 
chute, and asserted, on the contràry, that plaintiff endeavored to do 
it of his own volition. In this he is in a measure corroborated. The 
matter of the credibility of the wîtnesses, however, was for the jury, 
and, it having found for,the plaintiff, there is nothing Içft for the court 
except to détermine whether plaintiff's testimony was sufficient upon 
which to carry the case to the jury. 

The spécial grounds for recovery are that the défendant ordered 
and directed the plaintiff to remove the sawdust and refuse from the 
chute and about the shingle saw and negligently f ailed to instruct the 
plaintiff âs'to the method of doing it, or tq inform or warn him of the 
danger attending the duty assigned him. Now, it would seem that 
plaintiff was wholly inexperienced in the especial work assigned him, 
and was but little acquainted with the shingle saw and. its opération; 
nor had he any partiçular knowle.dge respecting the sâfe method of 
clearing the chute of its débris, and in this he was not instructed, npr 
was he warned of the danger attending the service. That it was more 
or less hazardous to attempt the removal-of the sâwdûst clogged in the 
chute by réaching in with the hand throùgfh the hole provided for that 
. purpose cap hardly be disputed- Manif estly, the task wâs not so sirrtple 
that an inexperienced person çould discharge it without danger to him- 
self. Beyond this, the saw, extending as it did slightly into the motith 
of the chute, which was fîlled to overflbwing with saWdust and débris, 
constituted a dângerOus contrivance, ttiore or less obscured. and in a 
way formed a trap to the unwary and inexperienced. We are of the 
opinion that the evidfence was sufficient for the jury's considération 
upori the question of defendant's négligence in failing to ingtrilct the 
plaintiff touching thepspecial work assigned him, afld klsp ia!ïailing 
to properly warn or caution the plaintiff of the danger attending the 
work. In this connection it is urged that the slipping of plaintiff with 
his right hand, which caused hini to throV u^'his left hand, thus 
bringing it into contact with the saw, was the proximate cause of the 
itîjury,and not the defendant's allegecl;inegljgence. The slipping, how- 
ever, was merely an incident in the course of carrying out the fore- 
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man's directions. Had the plaintiff been instructed as to the proper 
method of doing the work, or had he been warned of the danger lurk- 
ing within the mouth of the chute, he might not hâve gotten into a 
position to slip or be hurt. The nonsuit in either instance was there- 
fore rightiy denied. 

[3] Lastly, did the plaintif! assume the risk of this particular em- 
ployment ? We think not, for the reason that he was newly assigned to 
the work, and, while his previous employaient for a short time brought 
him in proximity to the shingle machine at which he was hurt, he was 
not called upon to note or observe its opération and the peculiar dan- 
gers attending such opération, nor especially the dangers attending the 
clearing of the sawdust f rom the clogged condition of the chute, which 
obscured soisewhat the real danger to the workman. 

iThe judgment of the Circuit Court will be affirmed, 



DANIELS V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit May 7, 1912.) 

No. 2,209. 

1. Pebjtjet (I 32*)— Evidence— Relevanct. 

In a prosecutlon for perjury, In which défendant Was charged wlth hav- 
Ing testified falsely on his examination as a bankrupt that a check given 
by him a short time before his bankruptcy was in payment of a bona fide 
debt, where the payée testified that such was not the fact, but that he 
cashed the check and paid the proceeds over to défendant, évidence of 
other facts dlrectly tending to show that the check was given as part of 
a scheme to defraud creditors was relevant. 

[Ed. Note.— For other cases, see Perjury, Cent. Dlg. |$ 108-116 ; Dec. 
Dig. §32.*] 

2. Bankbupiot (§ 242*) — Bvid-ence — False Tbstimont by Bankbtjpt— Pbiv- 

ILEOE. 

The provision of Bankruptcy Act July 1, 1898, J 7a (9), c. 541, 30 Stat. 
548 (U. S. Comp. St. 1901, p. 3424), that no testlmony given by a bank- 
rupt on his examination "shall be offered In évidence agalnst hlm In any 
crlmlnal proceedlng," bas référence only to crimes commltted previous 
to the giving of such testlmony, and not to any criminal proceedlng based 
on a 'crime inhérent In the bankrupt's examination, and in a prosecutlon 
for perjury commltted durlng the examination the allégea false testlmony 
not only may be given in évidence, but any other testlmony of défendant 
givealù the examination which la relevant to thé issue and tends to es- 
tablish the falsity of that on which the prosecutlon is based. 

[Ed. Note.— For other cases^ see Bankruptcy, Cent. Dig. i§ 399-401; 
Dec. Dig. § 242.*] 

S. WiTjîEsçES (§§ 352, 374*) — Impeachkent— Competenct of Impbaching Evi- 

' DENCB.' 

The credlbillty of a witness cannot be trled by ralsing and trylng an 
Independent Issue as to his honesty, his Interest, or his motives. 
, [Ed. Note. — For other cases, see Witnesses, Cent. Dlg. JS 1152, 1201, 
1S02; «Dec. Dlg. |§ 352, 374.*] 
4. Fekj'DSt (§ 29*) — Vabiance— UnNEcessàbt AIVebments. 

'Oio' the trial of an Indlctment for perjury charglng that défendant tes- 
■tifled;0ii his examination as 'a bankrupt that ftjcheck given by hi^ a^ljort 
time before bankruptcy for more than $1,700 was in payment of an in-. 

•Foi otbtr caiw M« lame tople t i nI7Mbsb in D«o. & Am, Digi. 1907 to ««te. & Eep'r Indezei 
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debtedness, \yhereas he did not In toct owe the payée to exceed $50; the 
government was npt held to the exact jjmits so stated, and testimony 
by the payée of the check, that défendant may hâve owed him $300, wàs: 
not a fatal variance; the averment of the exact amount due belttg un- 
, ■ necessary. • ' '■ • ' 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. §§ 97-106'; Dec. Dig. 
. §.29i*] 

5. Pekjuhy (§ 26*) — iNDioTMEivr— Dbschiption OF Offense. 

An Indictment for perjury under Pen. Code, § 125, Act March 4, 1909, 
c. 321, 35 Stat. lui (U. S. Comp. St. Supp.' 1911, p. 1625). wblch makes 
it essential to the offense that the false oath shôUld be concernlng a mat- 
ter vvhich défendant "does not believe to be true," hcM sufllcient where. 
. after reciting the testimony given by the, accused relating to différent 
matters, it contlnued: "Ail o£ whieh statement the sald (défendant) did 
not believe to be true." 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. §§ 90^94; Dec. Dig. 
§ 26.*] ■■.... 

6. Ceiminal Law (i 941*)^MoTiON roa New Tbial—Gboxjnds— Cumulative 

Evidence. 

Evidence offered by affidavit on a motion for new trial lield cumulative 
and the overruling of the motion within the discrétion of the court. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 2328-23.30 ; 
Dec. Dig. § 941.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

Criminal prosecution by the United States against Meyer J. Dan- 
iels. Judgment of conviction, and défendant brings error. Affirmed. 

The plaintiff In error w^s convicted of perjury under section 125 of the 
Pénal Code. He had been adjudicated an Involuntary bankrupt, and the per- 
jury alleged consisted of a false oath concernlng a check whlch he had given 
to one Hassel for the sum of $1,776.50. Daniels had been engaged in pawn- 
brokering and other business, at Columbus ; Hassel had been in his eniploy 
and had been entitled to share the profits of one branch of tlie business ; Dan- 
iels delivered this check to Hassel, and also dellvered to an attorney a gênerai 
assignméhtto Hassel, under'the lâws of Ohlo, for the beneflt of Daniels' cred- 
itors. Daniels then Immediately left Columbus, and went to Ilot Spriugs, 
Ark., where he reinained seVéral months.' Having been. In the meantime, ad- 
judged a bankrupt, he returned to Columbus and submltted to a gênerai ex- 
amlnatlon before the référée. During his examination he testlfled that on 
Jamiary 11, 1910, the date of the check, he wa.s actually indebted to Hassel 
in the stimof $1,776.50, and that the check wàs delivered and received in 
payment of this actually existing debt. It is this testimony whlch the indict- 
ment allèges to be false. 

J.:M. Butler and T. B. Powell (Butler & Carlile, on the brief), for 

plaintiiif in error. 

S. T. McPherson, U. S. Atty., and Thos. H. Darby, Asst. U. S- 
Atty. 

Before WARRINGTON, KNAPPÊN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Jùdge (after stating the facts as above). [1] 1. 
On this trial, Hassel testifiçd that, when he received the check, Dc^n-, 
iels did not owe him anything more than a few dollars; that the 
check w^as a sham; and that he (Hassel) immediately drew the money 

•For otber cases see same topic & S numseb in Dec. ft Am. Digs. 1907 to date, & Bep'r Indexes 
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out of the bank upon tlie check and turned the money over to 
Daniels. Thereafter the government was allowed to prove, against 
Daniels' objection, his own statement, appearing in the course of his 
same examination before the référée, that when, on January 13th, he 
went to Hot Springs, he took with him $8,000 or $9,000 in cash and 
$3,000 or $4,000 worth of diamonds. The objection was that this 
testimony was not relevant to the issue, and did not tend to cor- 
roborate Hassel. 

To say that this testimony was not relevant to the issue is to take 
toc narrow a view of relevancy, and to look only at the form of the 
issue and not at the essence. Daniels did give the check to Hassel. 
That was not in dispute. The thing in controversy was whether 
Daniels testified to the truth when he said that he did owe Hassel 
this amount of money, or whether Hassel spoke the truth when he 
denied such indebtedness. We need look only at the situation to see 
that the real issue was the affirmance on one side that the debt ex- 
isted and that the check was a good-faith transaction in discharge of 
the debt, and the assertion, on the other side, that the giving of the 
check was a step in a scheme by Daniels to defraud his creditors by 
pretending to pay a debt when he was really getting the cash into 
his own hands to keep it there. It was impossible to try one half of 
this issue, without trying the other half ; and whatever was relevant 
to show that the check was given by Daniels as a step in a scheme to 
defraud his creditors was relevant to show that the check was not 
given in good faith for an honest dçbt. 

Where the situation involves two inconsistent alternatives, the ex- 
istence of one of which would make the other impossible, and the di- 
rect thing to be proved is that one did not exist, évidence directly 
tending to show that the other did exist is inherently relevant The 
principle that is thus stated must be applied with due regard to the 
rule of remoteness, and much évidence, not too remote and there- 
fore properly admissible if the primary issue were as to the existence 
of the other, must be excluded on the trial of the issue as to the non- 
existence of the one, for the reasons which exclude évidence bearing 
only remotely on the issue. As applied to the présent case, the rule 
would not permit the gênerai trial of the question whether Daniels 
was engaged in a scheme to defraud his creditors, to the same extent 
as if that were the primary dispute, but it would permit testimony 
directly tending to show that the check was given as a part of such 
scheme; and to this conclusion the existence of the scheme is essen- 
tial. The proof s that Daniels gave this check, that it practically ex- 
hausted his money in the bank, that he executed an assignment for 
creditors, and that, instead of turning over to his assignée the large 
amount of cash and convertible property he had on hand, he took it 
with him, and his creditors never got it — ail thèse things occurring 
practically simultaneously — do tend to show that they were ail inter- 
woven as parts of one transaction, and ail bave a direct bearing on 
the character of the check. 

We do not overlook the fact that the existence of a scheme to de- 
fraud creditors, and in that connection taking the money away, is 
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not, necessarily, inconsistent with the présence of an honest debt to 
Hassel. If it were, then ^roof of thèse things would be absolutely 
and directly relevant and ' ilo question would exist ; but while there 
is no necessary inconsistency, we think that such fàcts, in the. asso- 
ciation in which they hère appear, hâve a tendency to indicate the 
bad faith of the whole transaction, and such a direct, as compared 
with a remote, tendency that the proof was properly admissible. 

We refrain from any discussion or analysis of the many décisions 
on the subject of relevancy, cited in the briefs. Each case involves 
an application to its facts of the well-understood gênerai rules. Thèse 
are wèll stated in Elliott on Evidence, vol. 1, p. 143 et seq., where 
the conclusion is reached (section 44) : 

"Facts relevant to the Issue are facts from the existence of which infer- 
ences as to the truth or exlstenée of the facts In Issue may justly be dtawn. 
As a gênerai proposition, therefore, it may be said that any évidence that 
tends in any considérable deg^:ee to establlsh the probabillty or improbability 
of a fact in , Issue, no matter how slight its weight may be, is relevant. 
* * * It'i^ not necessary, however, that it should in itself bear distinctly 
upon the point In issue, for if it is but a link in the chain of évidence tend- 
Ing to prové the issue by reasonable inference, it may nevertheless be rele- 
vant." , / 

Again; Pi'bf. Thayer, in his Preliminary Treatise on Evidence at 
Commoh Xaw, pi 265, after saying that mâtters not logically proba- , 
tive are f orbîdden, continues : 

"How are we to k^ow what thèse forbidden things are? Not by any rule 
of làw. The law furriishes no test of relevancy,. For this, It tacitly refêrs to 
logic and gênerai expérience— assuming thàt the prlnciples of reasonlng are 
known to its, judges and ministers, just as a vast multitude pf other things 
are assumed as already sufljclently known ,to ;thei:çi." , ,, ; . 

In réachîrig oùr concliiëioft thât thfe eyideh.cé Was relevant, We 
hâve, as:wè thînk, applied the proper ihferëncês d'raWri frorn,''iogïc 
and gehéral expèriericél" ' ' :' . ,'., '','..'..-„. I^. 

2. l^hè sàrnècbiisideratibns 'dispose ôï jthe exceptions'' basèdûpqii 
the' adrriiâsion of 'évidence to show thât.this chëck praîcticalïy/ ^x- 
haiistted biahiçls" bank depoSit, and left Oilly ah incbnèiderabre bâl- ' 
anCè, 'aAd àlso fhôse based up6n the clàitn that Sassél's testimon)^ Wâs 

not'corirobbi^ted:' ' '' 'V. ' '''\„„,'. .''•.'.' ^\' '' ' .^. l \' ' ., 
[2]' 3-. Thé 'àséigriments ôferfôr présent the claim''that Dailiels is' 
immuhé from -this' prosecùtioh fpr perjùjry, ;ànd becaùse of that clause 
of ' subdivision 9 '6f section 7 bf the Ëankriipt Act Which^ with ief er- 
ericiè- t6'"'the bà^ki-upt's exàihihatioh , bëforè thé relçreé, says,' "Ë'iit 
nd tèstirn'ony i^iVèn % him slïàll. bé Ofïerëd in evijiehcé a^âinst him 
iii an'y' criminal prbceedihg.**' ' Sincé this' éase câhieîhtb' this' court, 
tfiè ' décision of ' Ôié Suprême 'Court irfGlicksteJn! vi'tJfïitêd States, 
222';'U.- ;S,; 139,' ^'32 Sup.VÇt.- 7i; ' 56:,VU ;' Ed; -;i-;,,;ha5;:séttled,; 
advèréèiy " ■ to ' réspbndent, ' ' 'hîs' ' clàîm of inimunity'; . , hiit anp'tner 
qaëstïôh, bfthfe application bi this tlâiisè ' réniaïns, ;^rid is'',în' tïi.îs, 
rêiÔFd x^ised hy'sUitable o^j'éctibn, exception', arid assîgïirrieht, of 'er- 
rài: '-ït 'is éaid' thàt'althbu^fi fiâniels' may'bfe prok'eçutéd ,fqr' j^er^^^^ 
in falsely testifyitjg in one part of .his exâmination that thè! check 
was â- gddd^faith tràn^actibri' 'ahxl''althbiigh: in sùch ''éfoséi^ulîon; His 
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testimony to that effect during the examination may be given in évi- 
dence as the necessary basis of the indictment for perjury, yet that 
the décision of the Suprême Court goes no further, and the broad and 
gênerai language quoted from the statute forbids the government 
from using any other part of his testimony as évidence of the falsity 
of that portion which is charged to be perjury. It must be said that 
the apparent meaning of the language, read by itself, is in. accord- 
ance with respondent's contention; but it is equally true that this 
same superficially correct construction leads to the resuit which the 
Suprême Court, in the Glickstein Case, refused to accept, and, in the 
language of that court, couverts the immunity clause into a license to 
commit perjury. It follows that this superficial construction cannot 
be and is not according to the real intent of Congress, and that we 
must find that real intent, as applied to the présent situation, and as 
we are instructed by the Glickstein Case. 

This holding of the Suprême Court cannot be treated as merely a 
décision that, because of the necessities of the case, perjury will lie ; 
it must be treated as holding that, because of the necessities of the 
case, the language of the statute will receive a reasonable rather than 
a literal construction, and that, as the resuit of such reasonable con- 
struction, it is found that perjury may be so predicated. What, then, 
îs this reasonable construction, to be applied to other situations as 
well as to the Glickstein Case? It is that the purpose of the so- 
called immunity clause is to supplément the constitutional provision 
against compelling self-incriminating évidence, or, rather, to minimize 
the possible obstructive effect of this provision; that this constitu- 
tional provision can bave référence only to crimes which bave already 
been committed at the time when the évidence is compelled ; that this 
statute must bave the same construction ; and so that it does not bave 
référence to any criminal proceeding based on a crime inhérent in 
the bankrupt's examination. Applying this construction, it is mani- 
fest that, where the bankrupt is indicted for testifying falsely in one 
part of his examination, his testimony in other parts of the same ex- 
amination, if tending to support the indictment, may be given m évi- 
dence against him. Edelstein v. U. S. (C. C. A. 8) 149 Fed. 636, 642. 
79 C. C. A. 328, 9 L. R." A. (N. S.) 236. 

Couhsel for Daniels urge that the crime of perjury was complète 
and finished (if ever) when, in the early part of his examination, 
•Daniels testified that he did owe Hassel the debt purporting to be paid 
by check, and hence that his later testimony, over which this con- 
troversy arises, referred to a crime then completely committed and in 
the past. No such arbitrary dividing line can be drawn through the 
bankruptcy examination. The resuit would be that in a prosecution 
based on the earlier testimony, the later inconsistent statement could 
not be réceived, while in a prosecution based on the later statement, 
the earlier one would be admissible. The examination may last over 
several hours or several days; but it must, for the présent purpose, 
bé considèred as an entirety, and ail must speak as of the time when 
the oath was admihistered and the testimony commenced. 

We do not faîl tb observe that it follows, as a necessary corollary 
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from; this construction, that the bankrupt cannot be çompelled to 
,'testi|y;in any particular in which the immunity does not protect hini, 
; anclfso that, if he feared a charge of perj.ury upon that portion of his 
testimony already given, he could, upon subséquent questions, claim 
his çonstitutional privilège ; but while this may, in an exceptional 
case; ;prevent the contemplated^ full disclosure, the danger of such re- 
suit, cannot be effective toprevent what T^e think the necessary con- 
struction of the section, r 

[3]j 4. In the examination of fîassel, it appeared that after Dan- 
iels, went away, and before the bankruptcy officiais took possession, 
Hassel;was in charge of the store, practically as agent for Daniels, 
ànd on Hassel's cross-examination there were intimations or efforts to 
show that he had not f aithf ully, accounted to any one for the proceeds 
reçeived, and, in effect, that he had embezzled such proceeds. This 
had no direct bearing on the i§sue, but was in the nature of an attack 
on his credibility. Later, Daniels , put on a vi^itness and sought to 
proye the amount of money which had thus come into Hassel's pos- 
session. The court excluded the évidence. This rulihg was right. 
Hassel's credibility as a witness could not be tried by raising and try- 
ing an independent issue as to his honesty, his interest or.his motives. 

[4] S. The indictment charged that, at the time Daniels gave Has- 
sel thé check for $1,776 in pretended paymeht of a debt of the same 
amount, Daniels was not indèbted to Hassel in that amount "or any 
siinilar amount or any amount in excess of $25 or $50." On the 
trial, Hassel testified that Daniels did then owe him a small amount, 
he did not know just how much, but not exceeding $200. At the end 
of the charge, the district attorney suggested that the government 
ought not to be limited to the $25 or $50 named in the indictment, 
and that even if Daniels owed Hassel $250 or $300, that alone should 
not defeàt the verdict of guilty. The court then told the jury: 

"ïhe government is not restricted to the avéraient as to that amount. I 
hâve said It is for you to détermine whether or not there was anything ow- 
ing to Hassel, and, If so, the amount, and a considérable variation fi-oiu that 
amount would not, in and of itself, operate against the government in this 
case." • 

Objection is now made that thig charge 'led the jury to find Dan- 
iels guilty, though the government had failed to prove its allégation 
as to the nonexistence of any debt in excess of $50. 

We see no reason why the government should be held to the exact 
limits of thèse figures stated in the indictment. The essential thing 
charged was that Daniels did not owe the debt whîch he was pretend- 
ing to pay, but that such debt, or a substantial part of it, was ficti- 
tious, and it was not necessary to allège that whatever real debt, if 
any, existed did not exceed any particular amount. Even so, such 
an allégation might sometimes mislead a respondent or confuse the 
jury as to the real issue, so that respondent would hâve a right to 
complain ; but we think not in this case. There is nothing in the rec- 
ord indicating that Daniels claimed the existence of any debt except 
the entire, full debt which he was assuming to pay, and nothing to 
indicate the existence of any other debt, save the one which Hassel 
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recited as àbove described. The phrase found în the quoted charge, 
to the effect that a "considérable variation" from this amount vvould 
not be material, would be objectionable if it could be construed by a 
jury as meaning that Daniels might be convicted even though he did 
in fact owe Hassel a debt large enough, so that the giving of the 
check for the amount named might hâve been the resuit of confusion 
or mistake as to the real debt, but in connection with the record be- 
fore the jury and the district attorney's request, this charge meant 
that variation, even up to the total of about $200, would not be fatal ; 
and, so construed, it was proper. The honest giving of a check for 
$1,700 cannot be proved as a good-faith payment ôf a debt of that 
amount by showing that there was real indebtedness of $200. 

[5] 6. The indictment recited Daniels' testimony, that he was in- 
debted tô Hassel in the amount named, that he paid Hassel that sum 
of mcmey, and that such payment was a liquidation of such indebted- 
ness, and then continued, "Ail of which statement the said Daniels 
did not believe to be true." The perjury provision of the Pénal 
Code makes it essential to the offense of the respondent that the false 
oath should be concerning "matter which he does not believe to be 
true." The indictment must therefore sufficiently allège such non- 
belief . The point made against this indictment is that it charged the 
giving of testimony upon three matters — the debt, the payment and 
its application — and by saying "ail of which statement the said Dan- 
iels did not believe to be true," it was not charged that he did not 
believe any of it to be true, or that he believed each of the three 
statements to be untrue. It is urged that the language of the indict- 
ment is consistent with Daniels' full belief in the truîh of one or two 
out of the recited statements and is, therefore, insufficiisnt; and we 
are cited to grammatical authority to the effect that "ail," used in a 
négative sentence, is often ambiguous and is not équivalent to "each 
of," and to many décisions concerning the strictness and accuracy 
required in indictments for perjury. This criticism upon the indict- 
ment is, as a matter of nicety, well taken; but we believe it to be 
overnice. In such ambiguity as exists, we fail to find any failure to 
State facts constituting a crime or any tendency to mislead the re- 
spondent or any danger that he will be exposed to a second prose- 
cution on account of any of the subject-matter — and thèse are the 
tests which will in most cases détermine the sufficiency of the de- 
scription of the offense as found in an indictment. U. S. v. Cruik- 
shank, 92 U. S. 542, 23 L. Ed. 588 ; Bennett v. U. S. (C. C. A. 6) 
194 Fed. 630. 

[B] 7. During the trial, Daniels called four witnesses who testi- 
fied that, after the bankruptcy, Hassel had repeatedly stated that 
Daniels had in fact owed him the $1,776 debt paid by this check; 
that he (Hassel) had the money and was entitled to it and could hold 
it against the trustée. Evidently the jury believed that, if Hassel 
made thèse statements, he was not then telling the truth, but was 
telling the truth while testifying on the trial before the jury. On a 
motion for a new trial, Daniels produced affidavits from 20 witnesses 
that they would testify to various and fréquent statements by Has- 
196 F.— 30 
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sel 'feetween April, 1909, and Jahuary, 1910, that Daniels was owing 
him $2,000,' and that he expected to get the money whenfiver Dan- 
iels soldhis property. The court denied the motion for a new 
trial, and sûch déniai is now said to be error, because the right to a 
new trial iinder thèse affidavits was clear and its refusai was an 
abuse of disdretion. The f ailure to get the évidence iduring the trial 
was fairly well accounted for; and without deciding the point, we 
may assume, as the trial judge did, that his duty to grant a new 
trial turned upon whether this évidence was cumulative. He thought 
it was, and we approve his cohclusion. It is true that the similar 
t^stimony on the trial related to Hassel's statements after the con- 
troversy had arisen, while the statements recited in the affidavits 
wer^emade as the matters were qccurring and before the bankruptcy; 
but, inspite of this, ail this évidence was of the same gênerai char- 
acter. I^ ail went to dispute Hassel's testimony by showing that he 
had previously made inconsistent statements. When such statements 
of the later date had been proved, évidence of similar statements at 
an earlier date,,though perhaps stronger proof, was still of the same 
character and to the same point, and was therefore cumulative. Be- 
ing so, it was within the discrétion of the trial judge to conclude that 
such proof s did not entitle respondent to a new trial, 
The judgment is affirmed. 



KBLLEY et al, t. T. L. SMITH CO. et al. 

(Circuit Court o( Appeals, Seventh Circuit January 2, 1912.) 

No. 1.787. 

1. ApPEARANCB (§ 9*) — G-ENERAI. OR SPECIAL— WaIVEB CI' OBJECTIONS. 

A spécial appearance by défendants to object to jurisdiction over their 
persons was not converted into a gênerai appearance, whicli waived sucli 
objection, by the flllng of a demurrer alleging the additional ground that 
the court had no Jurisdiction of the subject-matter of the suit 

[Ed. Note. — For other cases, see Appearance, Cent. Dlg. §§ 42-52; Dec. 
Dig. § ».*] 

2. Courts (§ 262*)— Jtieisdiciion — Oppressive Suiis Againsï Offickb or 

CORPORAtaON;.: 

A fédéral court of equity bas jurisdiction of the subject-matter of a 
suit by a corporation and Its secrétary to enjoin thé prosecution of a 
suit agalnst the secrétary by a stociiholder and his assignée, to compel 
the traiisfer ot stock on the boolis, where other. sUits were pending In 
différent courts by a trustée in bankruptcy agalnst the corporation aûd 
such stoekholder to compel the transfer of the same stock to the trustée 
on the ground that It was eqûitably the property of the bankrupt and 
to enjoin Its transfer by the company. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. f§ 797, 798; Dec. 
Dig. § 262.» 

Enjolning proceedings in state courts, see notes to Garner v. Second 
Nat Bank of Providence, 16 C, C. A. 90; Central Trust Co. of New 
York V. Grantham, 27 C. 0. A. 575; Copeland v. Bruning, 63 O. 0. A. 
437.] ' 

•For other caaes see same topic & ! numbeb in pec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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8. PeOCESS (§ 8Ô*).i — SUBSTITUTED SERVICE IN PEDEBAL COURTS— SUIT TO En- 

joiN Peoseoution or Action bt Nonbesident Défendants. 

Where, In such case, the défendants were both nonresidents of the state 
and absent therefrom, but the stock certiflcate was In possession of their 
attorneys therein, who represented them in the action against the secre- 
tary, Equity Rule 90 (29 Sup. Ct. xxxvli) applled, which provides that in 
cases not covered by the rules the practice shall he regulated by the 
then practice of the High Court of Chancery in England, and under such 
practice service was properly made on such attorneys. 

[Ed. Note.— For other cases, see Process, Cent Dlg. § 92; Dec. DIg. J 
80.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by T. L. Smith Company and others against E. B. 
Kelley and another. Défendants appeal from orders overruHng a 
motion to quash the service and a demurrer. Afiirmed. 

From an interlocutory injunction restralnlng appellants and their agents 
and attorneys, until the further order of the court, from prosecuting an ac- 
tion against appellee Buckley, as secretary of appellee T. L. Smith Company, 
broug:ht and pending in the circuit court of Milwaukee county, Wis., thls ap- 
peal was taken. 

In the bill and showing on which the injunction was granted the foUowlng 
facts appfear: 

Contractors' Supply Company, an Illinois corporation, was adjudicated a 
bankrupt in the District Court for the Northern District Of Illinois and ap- 
pellee American Trust & Savlngs Bank was appointed trustée. 

In August, 1909, the trustée, an Illinois corporation, filed a bill against T. 
L. Smith Company, a Wisconsin corporation, and T. L. Smith, a Wisconsin 
citizen, in the Circuit Court for the Eastern District of Wisconsin. Thls bill 
alleged that Contractors' SUpply Company became Insolvent by reason of 
a consplracy whereby Smith and other dlrectors of Contractors' Supply Com- 
pany, iricluding àppellant Kelley, a New York citizen, caused the principal 
assets of Contractors' Supply Company to be conveyed to T. L. Smith Com- 
pany, of which Smith was président, and caused T. L. Smith Company to 
pay for such assets by turning over to certain dlrectors of Contractors' Sup- 
ply Company certain sums in money and by issuing stock of T. L. Smith 
Company to Smith (142 shares) and to àppellant Kelley (105 shares) and to 
other dlrectors other shares; that the trustée demanded of Smith thàt he 
assign ànd' déliver to It ail of said shares that he had in his possession or 
under his' coritrol and account for the remainder of the stock and ail of the 
cash receJved by his co-cbnspirators ; and that Smith refused. Frayer, that 
Smith be deCTeed to transfer to the trustée "the shares of stock Issued to 
him" and to account "for ail the stock and cash dlvided among thé varions 
stockholders'àf, Contractors' Supply Company"; that the shares of said 
stockhdldeïs be transfei^red "in case the same can be done" to the trustée 
upon tl^ç;bç|Oks of T. L. Smith Company; that Smith and T. U Smith Com- 
pany béenjoiiiéd in the meàntime "from transferring any portion of said 
stock to .any person other than your orator" ; and that aily transfer upon thè 
books (jï* T'. Ê. Smith Company of "any of the shârés of stock mentlcfned in 
the f otégoing blU" be forbidden until the further order of the Court. No 
restraining order is shown to hâve been made. Défendants Smith 'and T. 
II. Smith Company appeared, and the case is at issue, undetermined. 

A bill of the same nature was filed ih February, 1910, In the circuit court 
of Cook county, lU., by the trustée against àppellant Kelley and T. L. Smith 
Coaïpapyi,/eQunting on -the same conspiracy, making the same demand on 
Keliey thâtnad beeh made on Smith in the above-described suit, and asking 
the same relief. No restraining order Is shown to hâve been madë. De- 
fendants Kellpy and T. L. Smith Company appeared, and the case is at i^sue, 
uh&eteriàîïïédi:- ' ■' ■■'■>'■ '■'•'. 

*^ar ofiier ctiàêe aéé samé fopic fc S NtrMBBB lu Dec. & Am. Digs. lEi07 to àaXe, & Rep'r index** 
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In June, 1910, appellants Kelley and McConnell, the latter an Illinois citi- 
zen, in^tituted Jn the circuit court of Milwaukee county, Wis, tbeir suit against 
appelleé Bdckley, a Wisconsin citizen, as secretary of ï. L. Smith Company, 
to corupël him to transfer on the bocks of T. L. Smith Company certiticate 
No. 7 for lOô shares then standing in the name of Kelley to McConnell as 
assignée of Kelley. Thèse were the same 105 shares that were named in the 
above-described suits by the trustée. In this proceeding against Buckley as 
secretary, Kelley and McConnell weré represented by the flrm of Winkler, 
Flanders, Bottum & Fawsett of Milwaukee, Wis., as their attorneys pf rec- 
ord. And before the proceeding was begUn E. J. Geittman, an attoruey at 
law eonnected with said flrm, was in the possession of said certiticate No. 7 
and as agent of McConnell had presented the certiticate to Buckley and de- 
manded that the ownérship of the shares be trahsferred on the books to bis 
principal. 

Thereupon T. L. Smith Company and ;Buckley as its secretary filed the 
bili on which the decreè appealed froin wàs entered. After settlng forth the 
above-stated situation, they a:verred that both Kelley and McConnell, before 
starting their proceeding against Secretary Buckley, knew of the pendency 
of the suits in which the , trustée was a^serting tull équitable title to the 
same shares; that the procèeijing a^^lnst Buckley "is an interférence with 
the jurisdiction ôf this honorable court heretofore assumed in the suit of 
American Trust & Savings, Bank, as trustée in bankruptcy, against Smith 
and T. L. Smith Company" ; that through the acts of Kelley, American 
Trust & Savings.Bank on the one han(J aud Kelley and McConnell on the 
other are insistlrig in différent courts that eomplainants transfer the same 
shares to each ; that if compjainants eomply with the demand of either they 
will be uhable to transfer thé shares to ïte other if so ordered by a court 
decree ; thàt' they hâve no ,i;iterest in the shares and are willing to transfer 
them to the party who is found to be the owner. 

On the showing that Kelley and McConnell were citizens of New York and 
Illinois, respeétivély, that they were not to be fovmd in the district, that 
the stock certiflcate was within the district and in the hands of attorneys 
and ageat résident of the district who hâd authorityto assert and were press- 
ing the rlghts of Kelley and McConnell ip the stock, thé court ordered the 
Bubpœna and the notice of application for an Interloeiitory injunction to be 
served on said attorneys and agent. And the subpœna and notice were ,so 
served. , : :,; 

AppellantS; a'ppeared specially by said attorneys and moved uusjuccessfully 
to quash thé service. 

Therêafter appellants, "appearing specially and solely for the purpose of 
this demurrer," as ground therefor alleged that the court "bas no jurisdic- 
tion over thèse défendants" because: First, "neither of thèse défendants is 
a citizen ôf Wisconsin nor a ;resiàent of th,e Eastern district thereof" ; and, 
second, eomplainants havé no interest in the subject-matter of this suit and 
are merely ehdeavoring "to compel thèse défendants to appear and hiter- 
plead with the American Trust & Savings Bank" in its suit against Smith 
and T. Ij. Smith Company, now pendlng in this court, and that "this court 
lias no jurisdiction pver thèse défendants in a suit so brought by said Amer- 
ican Trust & Savings Bank ta said Eastern district of Wisconsin." This de- 
murrer was overruled. 

On this record appellants hâve made but one assignment, namely, thati 
the court erred in taking jurisdiction of their persons on the aforesaid serv- 
ice of subpœna and notice. 

Charles. Mç>nrpe, fof appellants. 
A. W, Fakchild, for àppellees. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judgè. 

BAKER, Circuit Judge (after stating the f acts as above). [1] 
Appellees T. L. Smith Company and Buckley contend that the al- 
leged error was waived through appellants' having made a gênerai 
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appearance by their demurrer. But when kppellants added to their 
challenge of the court's jurisdiclion over their persons a further chal- 
lenge of the court's jurisdiction over the subject-matter, we do not 
think that they thereby converted their spécial into a gênerai appear- 
ance, abandoned their objections to the service of subpœna and no- 
tice, and asked the court to assume jurisdiction and détermine the 
sufficiency of the bill. Clearly the intent was to urge only objections 
to jurisdiction. 

That substituted service was proper practice in this case is urged 
on the claim that this is an ancillary proceeding in aid of the court's 
jurisdiction in the pending suit of American Trust & Savings Bank, 
as trustée in bankruptcy, against Smith and T. L. Smith Company. 
True, the trustée prayed that T. L- Smith Company be enjoined from 
transferring on its books not only the Smith stock but also that of 
other cb-conspirators who vvere not parties to the suit. But the 
prayer should be read in the light of the allégations of the bill. 
Therein the only demand, on account of the refusai of which the suit 
was instituted, was upon Smith to turn over to the trustée the stock 
in his possession or under his control (with no allégation that the 
Kelley stock was either) and to account to the trustée for the re- 
niainder of the stock and ail the cash taken by the joint tort-feasors. 
Kelley was not a party to this suit. Just how the court, without vio- 
îating familiar principles, could proceed in Kelley's absence to ad- 
judge that he had no title to the 105 shares and that the truc title 
was in the trustée in bankruptcy, and to order T. L. Smith Company 
to transfer those shares on its books to the trustée, is not perceived. 
In the circuit court of Cook county, 111., the trustée was holding 
Kelley to show why thèse shares should not be turned over to the 
trustée and why additionally he should not pay for his part in the 
conspiracy. If the présent proceeding was in aid of the jurisdiction 
of any court, it was of the Cook county court and not of the United 
States Circuit Court for the Eastern District of Wisconsin. 

Jurisdiction can be sustained only on the grounds : First, that the 
bill, not as a bill for the protection of the jurisdiction of any court, 
but as an independent and original bill for the protection of some éq- 
uitable right existent in complainants, presented a subject-matter cog- 
nizable in a Circuit Court of the United States ; and, second, the suit 
being in personam, that the court acquired jurisdiction of the per- 
sons of the défendants. 

[2] That T. L. Smith Company and its secretary, having no in- 
terest in the 105 shares, but being under a duty to recognize the rights 
of the lawful owner, should be pressed on the one hand by a suit in 
which the trustée in bankruptcy and T. L. Smith Company and Kelley 
were parties, and on the other hand by a suit in which Kelley, his as- 
signée, and the secretary of T. L. Smith Company were parties, but 
in which the trustée, the other claimant, was not a party, presented 
as subject-matter an équitable right to protection from harassment 
and jeopardy. Impending danger came to T. L. Smith Company, a 
Wisconsin corporation having its office and records in the Eastern 
District, from the acts of appellants' agents who in that district were 
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iffl possession of the stock certificate and were asserting appellants' 
rights of 'OiWnership. Equally with the local courts, the Circuit Court 
for the Eastem District of Wisconsin, if the requisite amount in con- 
troversy and diversity of citizenship appear, has jurisdiction of éq- 
uitable subject-matters. Diversity of citizenship and due amount 
were alleged, and the matter was of équitable cognizance; but, of 
course, neither the sufficiency of the bill nor the legality of the in- 
junction is considered. 

[3] Appellants insist that on the question of service Equity Rule 
13 (29 Si^p. Ct. xxvi) is controlling, as foUows: 

"The service of ail subjKBnas sliaU be a dellvery of a copy thereof by the 
offlcer servlng: the same to the défendant personally, or by leaving a copy 
thereof at thé dwellmg house or usual abode of each défendant wlth some 
adult person who Is a member or résident In the famlly." 

On the other hand, appellees présent Equity Rule 90 (29 Sup. Ct. 
xxxvii) las- applicable : 

"In ail cases where the rulcs prescrlbed by thls court or by the Circuit 
Court do not apply, the practice of the, Circuit Court shall be regulated by 
the présent practice of the High Court of Cbancery in England, so far as 
the same maj* reasbnabiy be applied Conslstently witli thiè loCal circum- 
stances and local conveniences of the district where the court is held, not as 
positive rules, but as f urnishing ju^t aualogiâs to régulaté the practice." 

Congressional- àùthority for the Equity feules is'found in section 
913 of the Revised Statutes (U. S. Comp. ^t.;1901, p: 683). 

EngHsh chancery practice as it existéd àt the time oï the adoption 
ofthis rule (Mardi 2, 1842; Thôtilsdn *. Wooster, 114 U. S. 104, 
5 Sup. Ct; 788, 29 E. Ed. 105) is thùs described in Daniell on Chan- 
cery Pi^âctice (2d Am. Ed.) p, 518: 

"Thé jutfedlction (on substltuted service) is most frequently exerted where 
actions: îat'WW are brought: by personS' résident àbroad to enforce demànds 
which;: Wjjbough they bave, strictly speaking, a légal right to make, it is 
again^ti 1:% P'i^'clples of equity to permit it. In such cases, the court will 
interféré by injunction servëd upon the attorney employed in this country 
to conduct the proceedlngs 'at laW, to'rëétrain further prôsecutlon of such 
IiroceedlriÉs.luitil his employer hàsiSubmltted hlhïself to thè jurisdiction. In 
order to ^cçoBipliah this purpose, it iaYpermttted to the plaintifC in equity, 
in the flrst instance, to obtain an order ,directing that , service of the sub- 
pœna ilpôn thè attorney employed iû the cause at law shall be deemed ^ooji 
service."' •■•■■■■' ■ . , • ■ •■ : i , '',''', ' ' ' ■ 

And DanielJ's téxt; sepnls to be amply sustained ;by Hobhouse'"V. : 
Courtney, 12 Simon's Chan. Rep. 140 (reviewingi Haies v. Sutton^ 
[decide4in-,J?4'6] 1 Dick. 26; Carteir;V.i De Brune [1722] 1 Dick.-39; 
Hydev. jforster & Myers i[;1745] IDick. 102; Id,^2,Méf. 459, note; 
and Geledndici V., Charnock [1801] 6 Ves. 171); Murray v. Vijbart, 1 
Phillips' ;Ctean.; Rep. 521;: Hope v. iHope, 4 Deg.^:MacN..& Gi;Chan;,/ 

Rçp. 328,7 f>;i'i/: ; :. ■ ; hr. ^; : ■: . • .■:-:. ^ ji,; .;:■■;•: 

în thej }.8st-cited cage thei bill was, ;br6ught,by the-Hope children, 
thro^^gh/jlieif t-n^ictfriend, tp requweijtheir custody to^be transferred 
froHî.theiriiffiQtheA residiiîg)}!} Fratiç?) to their fathei', reiiding in Eng- 
landy;;^j^/i? thcif bijl was.filed, Mrs. Hope throç^hîa firmiof Eng-- 
]ishl:spj.icitgî^3 l}ad..hegun; in the Englishi Ecclegiastiicsli Court assuit for ■ 
diyorce, fron^.. Mf- Hope.. This divorce suit wag. pending, . apd thè 
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Chancery Court ordered tliat service in the children's suit against 
Mrs. Hope be made upon her solicitors who were prosecuting her di- 
vorce case in the Ecclesiastical Court. Said the Lord Chancellor: 

"According to the rules of law, service ought either to be made personally, 
or at least bj' leaving notice at the dwelling house of the party. But the rule 
of this court dlffers lu thls respect from that of a court of law. Personal 
service, or service at the dwelling house, may be impossible, because the 
défendant may be abroad ; and yet it might be very unflt that he should not 
be lltigated with in the same mauner as if he were hère, as he might liave 
agents compétent to represent and actually representlng him in this country. 
Therefore, in cases where a défendant is abroad, the question Is wliether 
there is any person hère who may be fltly served, an,d service upon whoni 
may be treated as équivalent to service upon the absent person himself. Now, 
this has been allowed In a variety of cases ; for instance, where there has 
been an agent iu this country, managing ail the affairs of a défendant who 
is abroad, and regularly communicatlng with him upon his afCairs, or where 
he has an agent specially managing the particular matter involved In the 
suit. In such cases, the court has felt that it might safely allow service up- 
on the agent to be deemed good service upon the person abroad, because the 
Inference is Irrésistible that service so made upon the agent Is service on a 
person either impliedly authorized to accept that particular service, or who 
certainly will communicate the process so served to the party who is not 
ùi thls country to receive it himself. ïhe object of ail service is, of course, 
only to give notice to the party on whom it is made, so that he may be 
made aware of and may be able to resist that whieh is sought against him ; 
iind when that has been substantially done, so that the court may feel jier- 
fectly confident that service has reached him, everything has been done that 
is requlred. Now, In this case, Messrs. Grover & Ooare were the solicitors 
of Mrs. Hope in the proceedings which she instituted in the Ecclesiastical 
Court against her husband to obtain a divorce." 

"Under ail the eircumstances, my opinion is that the service upon Messrs. 
Orover & Coare was a perfectly good service, and that the order of the Mas- 
ter of the Rolls was strictly correct ; because in such a case you are not to 
look at the mère form of service, but to the substance. It Is true that their 
being Mrs. Hope's agents with référence to the suit for the divorce does not 
necessarily imply that they were her agents with regard to the question of 
the custody of the children. but it is impossible not to see that they were 
aeting for her on the question of her séparation from her husband ; and that 
question being one which in France, where Mrs. Hope is residing, has inci- 
dent to it the further question respecting the custody of the children, It is 
impossible to suppose that Messrs. Grover & Coare dld not communicate with 
her. Indeed, ail doubt on that point is excluded by the évidence." 

It will be observed that Mrs. Hope's divorce suit did not directly 
involve the question of the custody of the children, and therefore that 
subject-matter was not explicitly within the solicitors' agency. But 
in this case appellants' agents had possession of the certificates and 
were asserting with authority appellants' rights to the stock. It is in- 
conceivable that notice to them and an injunction running against 
them as appellants' agents would not in fact be as effective a notice as 
if the subpoena and motion for injunction had been served upon ap- 
pellants personally in Milwaukee and as if the injunction had run 
against appellants alone. 

In our judgment Equity Rule 90 applies, and the decree is, accord- 
ingly, affirmed. 
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MANt|IFACTURB:iÇS' AUTOMATIC SPEINKLER CO. v. GALBRAITII et al. 

(Circuit Court of Appeals, Seveuth Circuit. November 10, 1911. Keliearing 

Denied April 10, 1912.) 

No. 1,751. 

1. GUAHANTY .(§ 18*)T-BurLDING CONTBACTS— SUFFICIENCY 07 PLANS— VALID- 

ITY OF GUABANTY. 

A contracter for the érection of a tank on a steel truss on the roof of 
a building can validly guarantee the suffleiency of plans prepared by 
engineers acting for the parties jointly. 

[Ed. Note.^For other cases, See Guaranty, Cent. Dlg. § 21; Dec. Dig. 

§18.*] 

2. GuAEANTY (§ 36*) — Building Contbacts— Suffigikncy of Plans— Exist- 

ence OF Guaranty. 

Défendant contracted to install an automatic sprinkler System in a 
building, includiug a tank on a steel truss on the roof, undertaking to 
furuish the work, labor, and materials for one inclusive priée. The spéc- 
ifications re(iuired ail the iron work shown by drawings of certain en- 
gineers, and bound défendant to eniploy the engineers to make drawings 
and spécifications for the support of the tank, and to examine th« prem- 
Ises and report upon the suffleiency of the portion of the substrncture 
which was to be loaded. Défendant agreed to acc-ept the certificate of 
the engineers as to the suffleiency of the substructure, and to do any 
work neeessary to keep the System operative. It was also agreed that, 
if the engineers' examination should disclose that the proposed arrange- 
ment would involve undue risk, the work should not proceed until a sat- 
Isfactory device should be agreed upon, and that défendant would "hold 
the owner harmiess from damage to the building or tenants through 
our own acts or acts of our subcontractors during progress of the work." 
Held, that défendant guaranteed the sufliciency of the engineers' truss 
structure. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. §§ 38-45; Dec. 
Dig. i 36.*] 

3. Guaranty (§ 85*)— Buildinq Contbacts— Sufficienct of Plans— Guar- 

anty — PlEADING— SUFFICIKNCY. 

In a suit agalnst défendant for damages to the building, and for dam- 
ages pald to tenants and others injured through the tank plunging down 
through the building on the truss collapsing, the déclaration averred 
failure to eonstruct the truss accordiug to the engineers' plans, alleged 
defendant's undertaking and agreement to guarantee the work for one 
year; that the guaranty was not fulfllled; that défendant omitted a tie 
member from the truss as desigued by the engineers; and that, through 
defendant's failure to eonstruct the structure accordlng to the guaranty 
and by négligence in failing to eonstruct accordlng to the plans, the truss 
collapsed, etc. Held, that the guaranty was sufflciently declared upon, 
in the absence of spécifie objection before verdict. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 09; Dec. Dlg. 
§ 85.*] 

4. INDEMNITY (§ 9*) — Breach of Contsact— Damaoe to Third Peesons. 

Since the tank and Its contents, etc., weighed 90 tons, and the floors 
of the building were constructed of wood, damages resulthig to third per- 
sons who occupled the building, caused by the tank plungiug through the 
building from roof to basement, umst be deemed withln the guaranty. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §| 16, 17 ; Dec. 
Dig. § 9.*] 

*For other cases see same. topic & § ndmbsb in Dec. & Âm. Digs, 1907 to date, & Rep'r Indexes 
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5. Api'eal and Error (§ 1061*)— Harmless Error— Directed Verdict. 

Any error in directing a verdict for not less tban a specifled amount 
was harmless, wliere the trial court would hâve beeii warranted in setting 
aside a verdict for a smaller amount. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4137, 
4209-4211 ; Dec. Dig. § 1061.*] 

In Error to the Circuit Court of the United States, for the East- 
ern Division of the Northern District of Illinois. 

Action by Davenport Galbraith and another, Fanny D. Galbraith's 
executors, against the Manufacturers' Automatic Sprinkler Company. 
Judgment for plaintiffs, and défendant brings error. Affirmed. 

Fanny D. Galbraith ovvned a building in which plaintlfC in error installed 
an autoniatic sprlnlvler System. Water was supplied from a tank on a steel 
truss structure erected on the roof. Withln three weeks from completion, 
during a windstorm of not uuusual severity, the truss collapsed, and tank 
and beams plunged down through the roof and the several floors of the 
building. Défendants in error recovered judgment for damages to the build- 
ing and for damages paid by them to tenants and others who were injured 
in person or property. 

By plaintiff in error's written offer and Mrs. Galbraith's vvritten acceptance 
the contract in suit was formed. Plaintiff in error proposed to install the Sys- 
tem, furnishing "the work, labor, and materials" lu aceordanee with append- 
ed spécifications, for one inclusive price, Mrs. Galbraith "to afford the nec- 
essary space and faeilities for the materials and the prosecution of the work." 

Portions of the spécifications, on which the main question in the case 
arises, reads as follows: 

"Structural Iron Work: — Make and set in place ail the iron work shown 
on the drawfugs of Ritter & Slott. AU truss work to be riveted and beam 
work to be bolted. TUere is a window on the alley opening into eock loft 
where beams for support of pressuré tanks can be pnlled in. Protect cocli 
loft floor and main roof in shifting material and guarantee against damage 
during progress of work; On completion remove ail apparatus and leave in 
perfect condition. Paint two coats red oxide. We do not include repairs of 
the présent damaged ceilings whicli may be ordered to be fixed by under- 
wrlters. In buildings of this character pipes are not usually painted and 
sueh painting is not included in this contract. 

"We further agrée that we wili employ Messrs. Ritter & Mott, structural 
engineers, to make drawings and spécifications for the supports of the tanks 
and to examine the premises and report upon the sufiieiency of the portion 
of the substructure which is to be loaded. 

"It is further understood that if Ritter & Mott shall find that only the 
usual ri.sk of settlement shall be involved by the arrangement shown on the 
plans submitted, the owner agrées to accept the certiflcate of Ritter & Mott 
as to the efCect upon the building of the additional loads, and will not hold us 
at fault in case of settlement. 

"We agrée to accept the certiflcate of the engineers as to the sufiieiency 
of the substnicture for our purposes and will not hold the owner at fault in 
case of settlement, but will do any work necessary in that event to keep the 
System operative without extra charge. 

"If the examiuation of Ritter & Slott of the footings shall reveal that the 
proposed arrangement would involve undue risk, the contract shall not be 
proceeded with until a satisfactory device has been mutually agreed upon by 
the owners of tlie building and the ilannfacturers' Automatic Sprinkler Com- 
pany. 

"We further agrée to proceed with (he above installation and hold the own- 
er harmless from damage to the building or tenants through our own acts or 
acts of our subcontractors during the progress of the work. 

"We further agrée to guarantee our work for one year and to replace de- 
fective matferial and keep in alignment ail piplng in order to meet with the 
acceptance of the Chicago Underwriters' Association. 

•For other cases see same topic & § nùmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"The toregoing clause does not iuclude damage to the sy stem due to, açts 
o£ the «woer or tenants, or damages from flre or water, or changes lequlred 
by.ttie Chlcagp Underwriters' Association to accommodate flxtures or parti- 
tions altered or installed after December 1, 1900, by tenants. 

"Any work not mentioned in the loregoing spécifications and necessai-y to 
complète the entlre work is to be done by ns wlthout addltlonal charge to 
the owner." :- ■ 

Questions Involved in thç atssignœents ; of; error are theserf; 

Pld plaintlff in error iguarântee that Ritter & Mott's design of the truss 
structure would be prOper and suffiçîèht? 

Was the guâranty properly deeJarcd upoiï? 

Were Injuries to thlrd parties in property or person wlthin the guaranty? 

Was there sufflclent proof respectlng thlvd parties' claims that were paid 
by défendants in error? 

Did the court commit prejudicîal error in chàrghig the jury that plaintlflf 
in error was llable for a certain sum uamed? 

N. G. Moore and Joseph E. Paden (Qscar A. Kropf, pn the brief),. 
for plaintiff in error. i 

Ralph R. Bradley (A dams A. Goodrich and Wm. A. Vincent, on 
the brjefjl', for défendants in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges- 

BAKER, Circuit Judge (after stating the facts as above). [1,2] 
I. If Ritter & Mott were agreed upon as independent engineers to act 
for the parties jointly, counsel do not deny that plaintiff in error le- 
gally could guarantee the sufficiency of the engineers' plans. City of 
Lake Viewv. MacRitchie, 134 111. 203, 25 N. E. 663. That Ritter 
& Mott acted for the parties jointly, and that the sufficiency of the 
truss design was not within the guaranty of "our work," is the con- 
tention. But we; do nôt so view the contract. 

1. Plaintifï in error proposed to furnish a complète System. Next 
followed the spécifications. Then came the covenant to do any work 
not specified hècessary to "complète the etltire work." If the spéc- 
ifications pfepàred by plait^tiff in error were intendèd to tâke any part 
of the "entiî-e Work" out of "ôur work," that intention should hâve 
been plainly indicated. If fche spécifications were silent respecting the 
employé whb should make the truss design, no pretense could be in-' 
terposed th^f the design, by whottisoever plaintiff in error had it 
drawn, would not be included in plaititiff in error's guaranty of "our 
work." A named employé, no less than an unnamed, is nierely the 
hand of the master. Plaintiff in error employed a steel company to 
efect the truss and a cooperage company to supply the tank. Truss . 
and tank would hâve been as fully "our work" if steel company and 
cooperage company had been named in the spécifications as the em- 
ployés who Would do those parts of the "entire wqrki"/ 

2. Thôtigh Ritter & Mott were employés of plaititiff in error, Mrs.,^ 
Galbraith cQiild. hâve agreed to be bound by their plans for the truss. 
Ritter & Mott were also "to examine the premises ànd report upon 
the sufficiency of the portion of the substrûcture to be loaded." Both 
parties agreed to bs bound by the report, without liability one to the 
other in case the report proved unwarranted. If plaintiff in error 
had intendèd to except their employés' truss design, the contract 
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clearly demonst rates that its officers knew how to draft and under- 
stood the force of such an exception. 

[3] II. Three counts were in the déclaration. Two averred fail- 
ure to construct the truss in accordance with Ritter & Mott's plans. 
In the third were allégations of plaintif? in error's undertaking, "and 
that défendant (plaintiff in error) further agreed to guarantee said 
work for the period of one year; that plaintiff, confiding in that 
promise and guaranty, permitted défendant to enter upon the build- 
ing; * * * that the said structure and appurtenances were not 
constructed by défendant so that the same in any manner complied 
with the guaranty so given by défendant" ; and (after setting forth 
that défendant omitted a tie member from the truss as designed by 
Ritter & Mott, the count proceeded) "that by reason of defendant's 
failure to construct said structure according to the terms of said 
guaranty, and by négligence and failure of défendant to construct 
said structure according to Ritter & Mott's plans, the steel foundation 
structure * * * collapsed," etc. 

Whether the pleader had in mind to count on the guaranty of a 
sufScient plan, or on the négligent omission of a member shown on 
the plan, or on both, may be uncertain. But the course of the litiga- 
tion in the court below precludes plaintiiï in error from making a 
successful assault upon the déclaration hère. No challenge, by spécial 
demurrer for dupHcity, or by motion to make more spécifie, or in any 
manner, was directed to the adequacy and definiteness of the pleading. 
During the hearing of the évidence a situation developed on which 
the court ruled that whether or not the collapse occurred through the 
omission of the tie member was immaterial; that the only question 
was under the guaranty. At the close of the évidence plaintiff in 
error moved for a directed verdict, but did not object that, with nég- 
ligent failure to build according to Ritter & Mott's plans out of the 
case, no basis was laid in the déclaration for a recovery on a guar- 
anty of suitable plans. Yet that in fact was the issue to which the 
court had narrowed the controversy. Rules that objections must be 
seasonably made and that verdicts cure ambiguities and uncertainties 
in pleadings were designed to prevent parties, who by the évidence 
and the court's rulings were informed of the issue and joined therein 
without claim of surprise, from availing themselves of such undis- 
closed objections as anchors to windward. 

[4] III. We hâve no doubt, having determined that plaintiff in 
error guaranteed the sufficiency of the plans for the steel support, 
that the damages resulting from the collapse were legally within the 
contemplation and intention of the parties. Ninety tons of tank, wa- 
ter, and steel smashed through the building from roof to basement. 
The spécifications show that they could only hâve been prepared after 
an examination of the building. This was a six story, basement, and 
attic structure, with brick walls and wooden joists and floors. That 
the 90 tons might cause the building to settle was considered by plain- 
tiff in error, for it shielded itself from liability on that account. 
Plaintiff in error did not expect a 90-ton pile driver to strike the roof. 
But, if it should, any reasonable person ought to expect the resuit that 
actually followed. Damages to building, and to tenants in property 
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and person, were the natural and probable conséquence of plaintiff 
in error's breach. 

IV. From a caref ul examination of the bill o£ exceptions we find 
that plaintiff in error's objections to the proof of damages must hâve 
been understood by the court (no matter what counsel may hâve in- 
tended) to be directed and limited to the proposition that défendant 
was not answerable in law for damages of that character. We find 
no objections that were clearly directed to the method of proof. Re- 
specting every item, we find that the évidence made a prima f acie 
case. On the personal injury claims, the fact that défendants in er- 
ror, not knowing- whether or not they would ever get back any of 
their money, paid after advice and investigation by compétent and 
reliable counsel certain amounts in settlement, was some évidence of 
the reasonableness of the amounts. 

[5] V. Plaintiff in errer introduced no évidence touching the 
amount of the damages. If there was error (we do not say so) in 
directing the jury to return a verdict for not less than a certain 
amount named, it was harmless on the facts of this record, for the 
court would hâve been justified in setting aside a verdict for a smaller 
amount. In short, under the law and the évidence, the jury could not 
hâve brought in any other verdict on any fair and intelligible basis of 
décision. 

The judgment is affirmed. 

Note. — Judge GROSSCUP particlpated In the hearing and considération of 
tliis case, but not in the formulation of the opinion. 



MARKS y. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. April 8, 1912.) 
No. 200. 

1. Internal Revenue (§ 11*) — Oïfenses — "Manufacture" of Smoking 

Opium, 

Any process by whlch erude opium is converted Into a product fit for 
smoking cojistitutes a "manufacture" of smoking opium within the mean- 
ing of the Internai Revenue Act Oct. 1, 1890, c. 1244, §§ 36-40, 26 Stat. 
620, 621 (U. S. Comp. St. 1901, pp. 2226, 2227), which impose a tax upon 
ail opium manufactured for smoking purposes in the United States, and 
prescribe régulations for such manui^acture to be observed under penalty 
of criminal prosecution. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 29, 
36-38; Dec. Dig. § 11.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
vol. 8, p. 7716.] 

2. Intebnal Revenue (§ 4*) — ManufaoiUhe of Smoking Opium — Statutk 

Regulating. 

Internai Revenue Act Oct. 1, 1890, c. 1244, §§ 36-40, 26 Stat. 620, 621 
(U. S. Comp. St. 1901, pp. 2226, 2227), taxing and regulating the manu- 
facture of smoking opium, were not repealed nor their application nar- 
rowed by Act Feb. 9, 1909, c. 100, 35 Stat. 614 <U. S. Comp. St. Supp. 
191], p. 741), which prohibits the importation of opium for other than 
médicinal purposes. , 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 4, 5; 
Dec. Dig. § 4.*] 

•For other caees eee same topic & § ndmbëb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Isaac Marks. 
Judgment of conviction, and défendant brings error. Affirmed. 

Writ of error to review a judgment entered upon the verdict of 
a jury finding the plaintiff in error (hereinafter called the défendant) 
guilty of the violation of sections 36 and 37 of the Act of Oct. 1, 
1890, c. 1244, 26 Stat. 620 (U. S. Comp. St. 1901, p. 2226), relating 
to the manufacture of smoking opium. 

The relevant sections of the Act of 1890, and also of the Act of 
February 9, 1909, c. 100, 35 Stat. 614 (U. S. Comp. St. Supp. 1911, 
p. 741), which are considered in the opinion, are printed in the foot- 
note.^ 

Houghton & Marx (Louis Jersawitz, of counsel), for plaintiff in 
error. 

Henry A. Wise, U. S. Atty., and J. Neville Boyle, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

1 Act Oct. 1, 1890 (26 Stat. 620, 621): 

"Sec. 36. That an internai revenue tax of ten dollarR per pound sliall be 
levied and collected upon ail opium maiiufactured in the United States for 
smoking purposes ; and no person shall engage in such manufacture who is 
not a citizen of the United States and who has not given tlie tioud required 
by the Commissioner of Internai Revenue. 

"Sec. 37. That every manufacturer of such opium shall file with the col- 
lecter of internai revenue of the district in which his manufactory is located 
such notices, inventories and bonds, shall keep such books and render such 
returns of materials and prodncts, shall put up such signs and afiix such uuui- 
ber to his faetory, and conduct his business under such surveillance of officers 
and agents as the Commissioner of Internai Revenue, with the approval of 
the Secretary of the Treasury, may, by régulation, require. * * * 

"Sec. 40. That a penalty of not more than one thousand dollars, or im- 
prisonment not more than one year, or hoth, in the discrétion of the court, 
shall be imposed for each and every violation of the preceding sections of this 
act relating to opium by anv person or ptTSons : * * * " 

Act Feb. 9, 1909 (35 Stat. at Large, c. 100, p. 614): 

"Sec. 1. That after the first day of April, nineteen hundred and nine, it 
shall be unlawful to import into the United States opium in any form or 
any préparation or derivative thereof: Provided, ïhat opium and prépara- 
tions and derivatives thereof, other than smoking opium or opium prepared 
for smoking, may be imported for médicinal purposes only, under régulations 
which the Secretary of the Treasury is hereby authorlzed to prescribe, a]ul 
when so Imported shall be subject to the duties which are now or may here- 
after be imposed by law. 

"Sec. 2. ïhat if any person shall fraudulently or knowingly import or briug 
Into the United States, or assist in so doing, any opium or any préparation or 
derivative thereof contrary to law, or shall receive. conceal. buy, sell, or in 
any manner facilitate the transportatlon, concealment, or sale of such opium 
or préparation or derivative thereof after importation, knowing the same to 
hâve been imported contrary to law, such opium or préparation or derivative 
thereof shall be forfeited and shall be destroyed, and the otïender shall be 
fined in any sum not exceeding flve thousand dollars nor less than iifty dol- 
lars or by imprisonment for any time not exeeediug two years, or both. 
Whenever, on trial for a violation of this section, the défendant is shown 
to bave, or to hâve had, possession of such opium or préparation or deriva- 
tive thereof, such possession shall be deemed sufïlcient évidence to author- 
ize conviction, unless the défendant shall explain the possession to the satis- 
faction of the jury." 
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NOYES, Circuit Judge (after stating the facts as abovë). Thé in- 
dictment charges violations of the Act of 1890 relatifig to the manu- 
facture of smoking opium. The first count avers thàt the défendant 
engaged in such manufacture without giving the required bond. The 
second allèges that he did so without paying the required tax. The 
third charges that he did so without obeying the régulations governing 
the conduct of the business. 

[1] Assuming that the process through which the défendant put 
the opium amounted to "manufacture" within the statute, it is clear 
that the évidence warranted the jury in finding the défendant guilty 
of its violation. He did net give any bond, pay any tax, or obey 
any of the régulations for the conduct of the business of manufactur- 
ing smoking opium. The testimony showed that both crude opium 
and smoking opium were found upon his premises. An opium smok- 
ing outfit was also found and the various réceptacles in which it is 
the custom to retail smoking opium. Apparatus for heating opium 
was also found and utensils for treating it. The jury may well hâve 
determined that the so-called "opicurine" was merely diluted smok- 
ing opium. 

The first question, then, is whether the acts of the défendant in 
converting the crude opium prodiuct into the smoking opium did 
amount to its manufacture within the meaning of the act. 

The purpose of the statute is to tax and regulate the manufacture 
of smoking opium and it applies, manifestly, to any process by which 
the crude opium is converted into a product fit for smoking. Any such 
process constitutes manufacture within such a limited statute even if it 
might not amount to manufacture under a statute of gênerai applica- 
tion. The contrary is the équivalent of saying that the manufacture 
of smoking opium cannot be regulated because it is not a manufac- 
tured product. If there had been a statute in the Anheuser-Busch 
Case, 207 U. S. 556, 28 Sup. Ct. 204, 52 L. Ed. 336, specifically al- 
lowing drawbacks in the case of manufacturée bottle corks, it is by 
no means certain that, within the meaning of such a statute, the 
process there described would not hâve been held to amount to man- 
ufacture. Moreover, while in that case it was properly ; said that the 
cork after the process was still a cork, it is apparent hère that the dry 
and hard crude opium product was substantially transformed in its 
nature by the heating and other treatment which it received before it 
became the molasses-like substance fit for smoking. We are of the 
opinion that the process of the défendant amounted to manufacture 
within the statute in question. 

[2] But the défendant contends that this conclusion does not endi 
the case and urges that the statute under which the indictment is 
framed is not in force; that is to say, he claims that the Act of 
1890 was repealed in whole or part by the Act of 1909 which — as 
shown in the footnote — relates to the importation of opium. But 
the later statute does not in terms repeal the former and presumably 
both stand if there is anything for them to operate upon. The statute 
of 1909 must be shown to be répugnant to the Act of 1890 to repeal 
it or any portion of it. 
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While the Act of 1909 prohibits the importation of opium except 
for médicinal purposes, it does not make it a criminal offense to 
dlivert it for other purposes unless the party so using it knows "the 
same to hâve been imported contrary to law" and it does not apply 
to opium imported before its enactment. Obviously also it has noth- 
ing to do with domestic grown opium. 

The Act of 1890 then applies çlearly to the manufacture of opium 
imported after 1909 where the manufacturer has no knowledge that 
it was unlawf ully imported ; to the manufacture of opium imported 
into this country prior to 1909, and to opium grown in this country. 
In ail thèse cases the Act of 1909 has no application. If the Act 
of 1890 is inapplicable, the manufacture of opium of thèse classes 
can be carried on with impunity. 

Moreover, we think that the Act of 1890 should hâve a still broader 
application. In our opinion it applies to every case where, as a mat- 
ter of fact, a man engages in the manufacture of smoking opium in 
the United States, regardless of whether it was imported before or 
after 1909 and regardless of his knowledge concerning its importa- 
tion. If the défendant desired to engage in the manufacture of 
smoking opium, he was obliged to do it according to law and if he 
did not do so, he broke the statute of 1890 notwithstandSng that in 
case he knew that the opium he used had been imported contrary 
to law he might also by receiving the same hâve violated the statute 
of 1909. 

The statement is made in the defendant's brief in support of its 
argument that the Act of 1890 is inoperative that the Treasury De- 
partment "now refuses to accept the bonds of opium manufacturers as 
provided by the Act of 1890." We think this statement erroneous. 
The régulations of the Treasury Department of July 1, 1911, to 
which our attention has been directed, provide for the giving of bonds. 
Moreover we do not see how a departmental refusai to accept the bonds 
prescribed by the statute, would constitute any authority for the de- 
fendant to violate the statute. The Treasury Department cannot re- 
peal an act of Congress. 

The judgment is affirmed. 



HICKENLOOPEE V. CHRISTY et al. 

(Circuit Court of Appeals, Ninth Circuit. May 13, 1912.) 

No. 2,054. 

Stjbeogation (I 23*) — Pebson Lending Money to Receiveb to Dischakge 
Incvmbrance. 

A complainant who lent money to tlie reeelver for an insolvent corpora- 
tion to pay off a decree foreclosing a mortgage on property of the cor- 
poration, for wlileh under the order of the court he was entitled to a 
mortgage on the property, hel4 not to hâve establlshed a clainied agree- 
ineint with the receiver or the owners of a second mortgage that his 

•For otber case» lee aame topic ft i numbbr In Dec. & Am. Digs. 1907 to date, t Rep'r Indexe» 
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shoiild be a flrst lien, and not entitled to be subrogated to'the lien of the 
. moFtgage, wliich was satisfled, 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. §§ 60-66; Dec. 
Dlg. §23.*] 

Appeal frbm the Circtiit Court of the United States for the District 
of Idaho. ■ 

Stiit in eqtiity by Charles A. Hickenlooper against T. H. Christy, 
the Crystal Sf)rings Investment Company, Limited, and W. J. D'Arcy, 
receiver of said company. Dècfee for défendants, and complainant 
appeals. Affirmed. ' 

J. D. Skeen, of Sah Lake City, Utah, for appellant. 
Hansbroug-h & Gagon and John W. Jones, ail of BJackf oot, Idaho, 
for appellees. : ; ! • 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District, Judge. ' ' 

WOLVERTON, District Judge. This îs a suifby appellant for sub- 
rogation td the rights of one S. J. Rich, a prier mortgagee of certain 
real property, for a revival of the moftgage, for decree against the 
Cfystal* Springs Investment Cdmpàny, and ' for à forèclosure ùf the 
rgvived mortgage and sale of thé mortgàged prémises, the proceèds 
to bè appHed upon such deCree. ! 

The undisputed facts upon which the suit is based are thèse: On 
the 8th day ôf July, 1907, one Thomas G. Clegg and Wife executed 
their mortgage to Rich upon Certain lands of which Clegg was flie 
ownéi", cbnsisting of 331 acres, more or less, to secure thé payment of 
their promissory note of $1,400 given at the same time. Before Sep- 
tember 25, 1908, Clegg and wifè' sold andi conveyed the prôperty cov- 
ered by the mortgage to the Crystal Springs Investment Company, 
Limited, and on that date the Ihvestment Company executed a mort- 
gage back to Clegg to securé thé payment of |2,080, the sarile being 
subject to the Rich mortgage. On October 26, 1908, Clégg sold and 
assigned his mortgage against the Investment Company to the Brown- 
Hart Company, Limited, and on February 23, 1909, he sold and' as- 
signed ail remaining and existing right in said mortgage to the de- 
fendant T. H. Christy. Christy was the cashier of the First National 
Bank of Blackfoot, and in reality the latter assignment was for the 
use and benefit of the bank. Later, to wit, on April 20, 1910, the 
Brown-Hart Company assigned ail its right and interest in the mort- 
gage to Christy. ' The Rich mortgage havîng been foreclosed, the real 
prôperty covered by it was on June 30, 1908, sold at sherifï's sale, 
and Rich himself became the purchaser. This entitled him to a deed 
at the end' of one year from that date; that beihg the statutory time 
for rédemption under fpreçlosure sale in Idaho. The Investment Com- 
pany becorning insolveiit, the défendant W. J. D'Arcy was appointed 
receiver, and on June 28, 1909, the receiver petitioned the District 
Court of thé State of Idaho, in and for Bingham coimty, being the 
court by whiéh'he Was appointed receiver, for authority to borrow 

•for other CBsèîf'Beé *a!me toplo & § numbek In Dec.'ft Am. Digs. 1907 to date, & RepT Indeie» 
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$2,500 with which to redeem the property from sale under the Rich 
mortgage. In pursuance of such pétition, the court granted the 
order prayed for, authorizing andi directing the receiver to borrow such 
sum as might be deenied necessary to redeem the said property from 
sale, not to exceed $2,500, and to exécute a mortgage upon the prop- 
erty as security for the payment of such loan as might be obtained. 
Thèse facts having been alleged, it is further set forth in the complaint 
as follows: 

"Your orator further says that Le was soUclted by the said receiver and by 
the défendant, T. IT. Christy, his predecessors in interest. and the stoclîhold- 
ers and subséquent lien claimants of the real estate described in paragraph 
No. 3, to advauce the said sum of twenty-flve hundred dollars ($2,500.00) 
with which to redeem said real estate from said sale to S. ,T. Rich, and the 
said receiver contracted and agreed with him that the repayment of the said 
money so loaned would be secured by a flrst mortgage upon said real estate, 
and the said défendant T. H. Ohristy, and hls predecessors in interest, agreed 
with your orator that his loan should be prior to ail other liens ; that pursu- 
ant to said agreement with the said receiver and with the défendant, T. H. 
Christy, and his predecessors in interest, believing that the court would make 
the order set out as Exhihit E, and to save said property for the benefit of 
ail interested therein, on the 30th day of June, 1909, your orator advanced 
two thousand twelve dollars and- seventy-six cents ($2,012.76) to the said re- 
ceiver, which said money was actually used by him in paying the judgment 
of the said S. .T. Rich and redeeming the property described in paragraph 3 
from said lien, judgment, and foreclosure ; that said receiver failed to make, 
exécute, and deliver to your orator a mortgage upon the said real estate set 
out in paragraph 3 ; that on the Ist day of July, 1910, your orator demanded 
payment of said receiver of the sum of two thousand twelve dollars and sev- 
enty-six cents (-$2,012.76), with interest thereon at the rate of 12 per cent.per 
annum from the 30th day of June, 1909, to the .30th day of June, 1910, to- 
gether with a reasonable attorney's fee ; that said receiver duly allowed said 
claim, except as to attorney's fées, but refused payment for the reason that 
he had no f unds or assets with which to make payment of said claim ; that 
thereafter, on said 2d day of July. 1910, upon motion, the district court for 
the county of Bingham, state of Idaho, granted your orator leave to institute 
suit against the said receiver in any court of compétent jurisdiction to es- 
tablish a lien upon the real estate described In paragraph 3 and to hâve said 
lien declared a flrst lien upon said property and to secure such other and 
further relief as the court should adjudge him to be entitled to." 

It was further proven at the trial that the complainant on June 30, 
1909, advanced to the receiver the sum of $2,012.76, which sum was 
used by the receiver in payment to the sheriff of the Rich decree of 
foreclosure ; that the property decreed to be sold, and which was sold by 
the sheriff, was thereby redeemed from the sheriff's sale to Rich, and 
the lien of the decree discharged ; also, that the receiver has not ex- 
ecuted the mortgage to complainant to secure the repayment of the 
money so advanced by the latter, although he stands ready to do so 
at any time the complainant is ready to accept the same. The claim 
for said sum so advanced has been allowed by the receiver against the 
estate of the Investment Company, but the receiver was unable to pay 
the same for lack of funds. Christy has also instituted suit to fore- 
close the mortgage executed to Clegg; it being the second mortgage 
on the premises. The complainant further admits upon the witness 
stand that he was solicited neither by Christy, his predecessors, the 
stockholders of the Investment Company, nor subséquent lien claimants 
of the premises covered by the mortgage to advance the money in ques- 
196 F.— 31 
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tion, and that he went too far in his allégations in the complàint to the 
eiïect, thàt he was so solicited.by such parties. 

This leaves but one question, and that a question of fact to be de- 
termined under the évidence,; whiçh is whether the receiver contracted 
andi agreed with the complainant that the repayment of the money 
loaned the receiver, namely, the $2,012.76, should be secured by a first 
mortgagè upon the land, and whether Christy and his predecessors in 
interest agreed with complainant that his loan should take precedence 
over ail other liens. Concerning this matter the complainant testifies 
as foUovifs: 

"Q. I will ask you whether or not you had a cwnversatlon with Mr. Christy 
on or about the 28th day of June, 1909. A. ïes, sir. 

"Q. ïou may relate the conversation. A. I think, though, that it was the 
29th or 30th when I had the conversation with him. 

"Q. The 29th? A. Elther the 29th or 30th. 

"Q. You may relate the conversation and the circumstances leadlng up to 
It. * * «A. I asbed Mr. Christy If he was going to take care of that 
property, or whether he was going to let It go by default, and he sald he was 
golng to let It go ; that he had other collatéral for his security, and wasn't 
sufflciently Interested to take care of it. I then asked hlm if I would take 
care of It If he would allow my mortgagè to take flrst place, and his remain 
just as it was then, and he sald he thought that could be arranged, providlng 
the Brown-Hart people that were Interested in the deal were wllllng, and 
he advised me to see them In regard to it. That was about the sum and sub- 
stance of oar conversation. We talked qulte a whlle, but that was about the 
sum and substance of it. 

"Q. Then what did you do after that conversation? A. We then went 
around to the Brown-Hart store, and met Mr. Brown I believe it was. I 
hadn't met him before or slnce, but I think it was Mr. Brown, if I remember 
right — one of the interested parties. 

"Q. One of the members of the Brown-Hart Company? A. Yes ; and had 
a similar conversation with him, and told him what Mr. Christy had said in 
regard to the matter, and asked hlm if they would be wllllng to the same, 
and he sald — 

"Q. Willing— now then, Just complète that— wllllng to what? A. Wllllng, 
providlng I redeemed this property, that my mortgagè should take the flrst 
place, or stand just where it did; and thelr mortgagè keep the same place as it 
was at the time ; and he said he thought that that could be arranged, but that 
there were others interested in it,' but, if Mr. Christy was willing, he thought 
It could be arranged; somethlng to that efCect." 

Complainant's conversation with thèse parties was had the day be- 
fore the time for rédemption of the landl from sheriff's sale expired. 
It further appears that the conversation was had with Hart, instead 
of Brown. On complairiant!s arrivai at Ogden, he arranged with a 
bank there for the money, and it was arranged, through téléphone, 
that the Blaekfoot State Bank should pay the money to D'Arcy with 
which to redeem the land from sale. D'Arcy accordingly made the 
rédemption. On crossnexamination complainant testifies, as inter- 
rogated : 

"Q. And Mr. Christy told you he thought it could be arranged? A. Yes, sir. 

"Q. That is ail he told you?! A. Yes, sir; and he advised me to go and see 
the Brown-Hart people and see if they were willing, and he sald if they was, 
he thought It Could be arranged ail right. 

"Q. And you wéht to see the Brown-Hart people? A. Yes, sir. 

"Q. And saw Mr. Brown? A. Yes, sir. 

"Q. And Mr. Brown told you that be thought it could be arranged, did he? 
Now, just what did he sayî A. Well, he told me very similar to what Mr. 
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Ohristy did. If Mr. Chrlsty had no objection, he thought they could arrange 
that part ail right. 

"Q. And you didn't go back to either Mr. Brown or Mr. Christy to see 
whether they would arrange It or not? A. Well, I think Mr. Brown stated 
that his partner wasn't there at the tlme, and he would hâve to talk It over 
wlth him, or something to that effeet. 

"Q. Then, he couldn't do anything until he would see hls partner? A. No." 

As to his relations with D'Arcy, witness continues : 

"Q. Well, did Mr. D'Arcy — Now, do I understand you to say that Mr. 
D'Arcy positively promlsed you — you allège that, and I am trylng to get at 
it — promised you at the tlme you advanced this money that you should hâve a 
flrst mortgage on that property? A. Well, Mr. D'Arcy said that he would do 
ail he could in his power for me to get that. * * * New, he and I were 
working along together along those Unes, with that understanding, and the 
other people gave me to understand that they would do that ; and that is 
the way I left it." 

Upon the other hand, Christy testifies, in effeet, that he never had 
such a conversation with complainant as the latter testifies to ; that 
he could not hâve had it, as he was away from Blackfoot at the time, 
attending the fair at Seattle, and did not return until July 3d. He 
f urther says that the rédemption of the mortgage or the land from sale 
took place while he vi^as at Seattle, and that he talked the matter over 
with complainant after that, but refused to subordinate his mortgage, 
then held by the bank, to complainant's claim for the money advanced 
for the purpose of the rédemption. Mr. Hart testifies that complain- 
ant came and asked in regard to the release of the mortgage and taking 
a new mortgage in second place. He says : 

"I told him that I would hâve to see our attorney, Mr. .lones, before I could 
give him any answer on the proposition, w^hich I did : and I didn't see Mr. 
ilickenlooper afterwards, and never heard of him afterwards ou the ques- 
tion." 

It is not clear whether this conversation was before or after the ré- 
demption. Mr. D'Arcy is positive that he never had any understanding 
or agreement with the complainant to give him a first mortgage. 

Now, upon this testimony, the complainant himself shows that no 
final agreement was ever enteredi into between himself and Christy or 
the Brown-Hart Company, whereby he should hâve a prior mortgage 
for the money advanced for the rédemption. According to his story, 
there was some talk about the matter with both Christy and Hart, 
representing Brown-Hart Company, but the minds of the parties never 
fully met, and the agreement was not consummated. On the other 
hand, Christy dénies that he ever had such a conversation with the 
complainant as complainant relates ; and Hart says, while there was 
some talk upon the subject, he (Hart) told complainant that he could 
give him no answer until he saw his attorney, and that he did not talk 
with complainant about the matter afterwards. D'Arcy is positive 
there never was any such agreement with him. So that, upon the 
whole, there can be no question that complainant has wholly f ailed to 
sustain his contention, and must therefore fail in the controversy. 

It would seem there was a strong inducement for complainant doing 
as he did in advancing the money with which to make the rédemption. 
He heldl a large block of stock in the Investment Company, amounting 
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on its face value to $12,000. -^hç rédemption would, of course, inure 
to the benefît of the Investment Company, and through his holding 
such stock to Himself . He displayed greàt anxiety to prevent the sale 
from pâssing beyond the poWer of rédemption, in which event the 
land would be lost entirely to the Investment Company; and, while 
perhaps he did hâve some conversation with Christy andi Hart about 
the rédemption and the propriety of his taking a first lien, yet he took 
things for granted looking toward such an agreement that never 
reached the stage of a final meeting of minds upon the subject, or any 
consummation of the supposed agreement. 
The decree of the Circuit Court will be affirmed; and it is so orderedi. 



TACOMA RY. & POWBE CO. T. TURNER. 

(Circuit Court of Appeals, Nintli Circuit. May 20, 1912.) 

No. 2,071. 

1. Carbiees (§ 321*)— Injuries to Passbngers— Defbctive Car— Snow and 

ICE— Instructions. 

Wliere a passenger was Injured by slipping on ice whicli liad accumu- 
lated on the step of a street car on which he was ridlng as he was In the 
act of allghtlng, a request to charge that the fact that there was snow and 
ice on the step of the car constltuted no évidence of defendant's négli- 
gence was properly refused, sinee the fact was a circuinstance tendlng to 
show such négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 1326-1337, 
1343 ; Dec. Dig. § 321.*] 

2. Trial (§ 200*) — Instructions— Refusal of Rbquests. 

In an action for injuries to a passenger while allghting from a car by 
slipping on an icy car step, instructions that it was the duty of the car- 
rier to exercise a very high degree of care which required the cleaning off 
of ice and snow from the steps of the car when it left the bams in the 
morning, that it was also bound to use ordinary care to keep the steps 
f ree from ice and snow • during the day If the snow that accumulated 
during the day as thé movements of the car progressed was snow which 
should hâve been removed in the exercise of ordinary care, and, by rea- 
son of its being there plalntifC was injured, then that would be négligence, 
but, if it was an accumulation of snow of such character that the em- 
ployés of such Company in the exercise of ordinary care would not hâve 
removed it, but it might be there in spite of their exercise of ordinary 
prudence, then its existence would not be négligence, constituted a suffi- 
cient submission of the carrler's négligence, and warranted the refusal 
of an instruction that, if the jury found that the accumulation of snow 
and ice on the step could not bave been prevented by ordinary care, it 
would be their duty to find for défendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Granville Turner against the Tacoma Railway & Power 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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John A. Shackleford and Frank D. Oakley, both of Tacoma, Wash., 
for plaintiff in error. 

J. A. Sorley, of Tacoma, Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judge.s, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. The défendant in error brought this action 
in the court below to recover damages for personal injuries alleged 
to hâve been sustained by him because of the négligence of the de- 
fendant to the action, the plaintiff in error hère. The négligence al- 
leged was that the défendant permitted snow and ice to accumulate 
upon the steps of one of its street cars on which the plaintiff was a 
passenger, and that in alighting at a street corner at which the car 
had stopped the plaintiff slipped upon one of the steps, because of 
the snow and ice so negligently permitted to accumulate, resulting in 
the injury for which he sued. In its answer the défendant denied 
any négligence on its part, and set up affirmatively contributory négli- 
gence on the part of plaintiff. 

The only one of the two points hère presented that we can con- 
sider relates to the refusai of the court below to give to the jury 
a certain requested instruction. We are unable to see how counsel 
for the plaintiff in error can say in their brief, as they do, that: 

"Plaintiff hiiiîself testlfled that he saw no snow or ice on the steps when he 
boarded the car. The car then ran about four miles, constantly takin:.; on 
and letting off passeiisers thronghout the snow-covered eity. Thèse tacts are 
uncontradlcted." 

Turning to the transcript, we find this in the testimony of the plain- 
tiff: 

"There were two steps on this car, and snow showed at each end of the step 
just as it apparently had fallen, and also showed a broken Une clear through 
witli toe marks hère and there. Where I slipi)ed was simply ice, slick as 
glass, with an angle down. Just as quick as niy feet strnck there, they flew 
from under me, and my back struck the step. The ice was one or two inches 
thiek at the rear of the steps, and down to a feather edge at the outer part 
of the step. It eovered the entire step. The anow did not uppear to be what 
passengers might hâve tracked in. I remained on the car untU I reached 
Thirty-Fifth and Stevens streets, about two bloeks from my house. Mr. 
Blsby and his son assisted me off the car, and assisted me home. At that 
time I notieed the snow on the steps. The weather that day was pretty cold. 
It was not thawing when I fell on the street. There was no snow, but ice, 
on the paved street. On this day I do not remeniber that any snow or sleet 
fell. The day was quite cold, and on the day before I was working building 
a chimney, and, in order to work, we had to clean off quite a lot of snow to 
get at the work. As the conductor picked me up, he reniarked that I slipped 
on the ice of the step, and I said, 'It is a pity you could not clean it off.' He 
said, 'I tried to clean it off and could not.' " 

Of course, this was testimony tending to show négligence on the 
part of the défendant, which was one of the questions for the jury 
to détermine. 

The requested instruction which the court refused to give, and to 
which action the défendant réservée! an exception, is as follows : 

"I instruct you that the fact that there was snow and ice on the step of the 
car from which plaintiff was alighting at the time of his injury constitutes 
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no évidence of the, négligence of tlie défendant. It Is shown by the évidence 
that there was snow on the ground at the tlme of the accident. You wlU 
call to your aid your expérience at a tlme llke that, and, if you flnd that the 
accumulation of snow and ice on the step could not hâve been prevented by 
ordinary care, it wiU be your duty to flnd for the défendant." 

[1] In the first place, the instruction was properly refused because 
of the first clause contained in it, which states that the fact that there 
was snow and ice on the step of the car from which the plaintiff 
was alighting at the time of his injury constitutes no évidence of 
the tiegligence of the défendant. It was certainly one of the circum- 
stâncës tending to show such négligence. 

[2] Besides, the court in its charge sufficiently and properly in- 
structed the jury in respect to the law governing the case, as follows: 

"This ruleof law that I hâve explained, that refers to thls very hlgh degree 
of care, would apply to the cleaning off of any ice that might be upon the car 
when It leaves the shop or the car barn in the morniug. The eompany would 
be bound to exercise this very high degree of care to see that its car when it 
starts ont in the morning for the gênerai business of transporting passengers 
is safe if it can be made safe by this very high degree of care. A différent 
rule applies, however, to snow that accumulâtes upon a car duriug its ordi- 
nary use as the day progresses. The common expérience of mankind is that 
in snowy weather that more or less snow is tracked in upon the car duriug 
the progress of snow storms. Of course, more or less snow allghts upon the 
car. I understand the évidence hère, if I am mistaken counsel will correct 
me, is uncontradicted that no snow fell upon the day of the accident, but the 
évidence is also uncontradicted that there was more or less snow upon the 
ground, in the neighborhood of seven inches, or at a later tlme reduced to 
flve. Just how much was on the ground at the time of the occurrence Is for 
you to say from the évidence. If snow which is upon the ground is tracked 
upon the car during its passlng to and fro in the ordinary proseeution of busi- 
ness, the Company is bound to remove that snow, but it is not bound to exer- 
cise that very high, extraordinary degree of care that I hâve mentloned. 

"The employés upon the car hâve other dutles to perform, and you are to 
conslder the reasonable and practical opération of the car. The degree of 
care that should be exercised to remove snow that accumulâtes from being 
tracked in by passengers is the ordinary degree of care that is the usual 
care that an ordinarily prudent person would exercise under like clrcumstanc- 
es and conditions. That is the usual rule of care that applies to the ordinary 
Individuals in the ordinary affaira of life, namely, to exercise that degree of 
care and prudence which is commonly exercised by persons of ordinary care 
and prudence under like clrcumstanees and conditions. If the snow accumlat- 
ed there during the day as the movements of the car progressed, and it was 
snow which should hâve been removed in the exercise of that ordinary care 
and sfill remained there, and by reason of its being there the plaintifC was in- 
jured, then its being there was négligence, If, however, it was an accumula- 
tion of snow of such charaeter that the employés of the eompany in the exer- 
cise of ordinany care would not hâve removed it, but might be there in spite 
of their exercise of ordinary prudence, then its existence would not be négli- 
gence." il 

The judgment is affirmed. 
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McKIXNON V. WESTERN DEVELOPMENT CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1912.) 

No. 179. 

1. Trover and Conversion (§ 23*) — Actions — Défenses — Kight of Posses- 

sion IN Third I*erson. 

It is a complète défense to an action for conversion of property wtiicli 
came lawfully into defendant's possession that it was delivered to a thii-d 
person, who was eutitled to Its possession. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dig. §| 
1G.<5-166 ; Dec. Dig. § 23.»] 

2. Tkover and Conversion (§ 23*) — ^Actions — Evidence. 

Plaintiff sued for tlie conversion of collatéral by a bank to which lie 
alleged it had been delivered as securlty for a loan which the bank agreed 
to niake, but later refused to make, and there was évidence tending to 
support such allégations. Èeld, that it was error to exclude évidence 
ofCered by défendant to show that the arrangement was made with one 
of the bank's ofïicers, who agreed personally to advance the money to 
another bank to make the loan, and did so, and that the collatéral was 
delivered to him. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dig. §§ 
163-166; Dec. Dig. § 23.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by the Western Development Company against John 
W. McKinnon as agent. Judgment for plaintiff, and défendant brings 
error. Reversed. 

Underwood, Van Vorst & Hoyt (Alton B. Parker and J. IMarkham 
Marshall, of counsel), for plaintiff in error. 

Ferdinand E. M. Bullowa (Morgan J. O'Brien and Emilie M. Bul- 
lowa, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The plaintiff, as assignée of the firm of 
Otto Heinze & Co., brought this action of conversion against the de- 
fendant as agent of the shareholders of the National Bank of North 
America to wind up the affairs of the bank. The complaint alleged 
that the firm of Otto Heinze & Co. on or about October 14, 1907, 
entered into an agreement with the Bank of North America, whereby 
the bank agreed to loan them $126,000, and that they deposited with 
the bank certain securities as collatéral ; that the bank f ailed to make 
the loan or any part thereof and dishonored the firm's check tberefor; 
that on or about October 19, 1910, the plaintiff demanded of the de- 
fendant the return of the collatéral, but the défendant failed and re- 
fused to return the same, and converted the securities to the use of 
the bank and the shareholders thereof. The answer admitted that the 
défendant was agent of the shareholders of the bank, the demand and 
refusai to deliver the securities, and denied the other allégations of 
the complaint. 

*For other cases see same topic & i nvmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At the trial Otto Heinze, a witness on behalf of the plaintiff, tes- 
tified that on October 14, 1907, about noon, he applied to his brother, 
F. A. Heinze, président of the Mercantile National Bank, for a loan 
of from $400,000 to $500,000 from the bank to Otto Heinze & Co. 
which F. A. Heinze refused to make. After a subséquent interview 
on the af ternoon of the same day, he and F. A. Heinze went together 
to the Bank of North America where F. A. Heinze had a conversa- 
tion with Çh^irlés; W. Morse, vice président of thé bank; he, Otto 
Heinze, remàining outside the room. At the close of this interview 
Morse told him that the Bank of North America would make the 
loan ; that Otto Heinze & Co. would get the money, $400,000 to $500,- 
000, at the Mercantile National, Bank ; and that the Bank of North 
Aiherica' would advance $126,000 on the following day upon receiving 
the fcëllateral in question, which $126,000 was to be paid to the Mer- 
cantile National Bank on account ô'f ' the loan of $400,000 to $500,000. 
In pursuance of this arrangement, Otto Heinze & Co.' the next day 
delivered by messenger their note for $126,000, together with the col- 
latéral in question, at 'thé window of the loan clerk of the Bank of 
Nortl^ Amçrica, and drew a check on the Bank of North America to 
the order of the Mercantile Natfdnal Bank for $126,000, which check 
the Bank of North America dishonored. 

Fi A. Heinze, a witness for the défendant, testified that, when Otto 
Heinze applied to him a second time on the afternoon of October 14th 
for the loan, he said •heivyould go and lay the matter before Morse, 
and see what he thought of itr; that the Mercantile National Bank 
would not make the loan unless the Bank of North America or Morse 
individually would participate in ,it ; that he went with his brother to 
the Bank of North America, which refused to make the loan, but that 
he arranged with Morse to do so individually. 

Alfred H. Curtis, président of tljë Bank of North America, testi- 
fied that, when the securities of Otto Heinze & Co. were handed him 
October 15th by the loan clerk, he refused to make thé loan, and, F. 
A. Heinze being présent, F. A. Heinze took them into Mr. Morse's 
room.' : "i, . ■ ■•,[.■-■:■ 

On the plàintifï's motion and over the defendant's exception, the 
court struck dut this testimôny of F'. A. Heinze and Curtis on the 
groufid tliat Otto Heinze Wâs' not présent when the arrangement was 
made, and that there wàs lio proof that the firm of Otto Heinze & 
Co. had any knowledge before they sent the collaterals to the Bank 
of North America that the loan was to be made by Morse individu- 
ally. He alsO over thé defendant's exception refused to permit the 
défendant to ptove that Morse individually agréed to participate in 
the Ician of $400,000 to $500-000 to be made by the Mercantile Na- 
tional Bank tô the extent of' One-hàlf thereof, and that he undertook 
to send on the following day' $126,000 to the Mercantile National 
Bank on accëuht of his sharé and the balance of his share on the next 
following day; 'that he Was to hâve the securities in question for his 
protection; 'that he did send O'ctobér 15th, $126,000 to thé Mercantile 
National Bank against the securities, and that the Bank of North 
America had. nothing whateverto do with the loan. In this state of 
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the case, viz., the plaintifï having shown that the securities were de- 
livered to the bank, that Otto Heinze & Co.'s check on the bank for 
5126,000 had been dishonored, and that the securities had not becn 
returned on demand, the court directed a verdict in favor of the de- 
fendant. 

[1) Undoubtedly the safest and perhaps the most natural course 
would hâve been for the bank to return the coUaterals to the senders. 
Still, having corne lawfully into its possession, it would be a complète 
défense to the Bank of North America against the charge of conver- 
sion to show that it delivered the securities in question to a person 
entitled to their possession. 38 Cyc. 2063 ; Schermerhorn v. Van 
Volkenburgh, 11 Johns. (N. Y.) 529; Rotan v. Fletcher, 15 Johns. (N. 
Y.) 207; Davis v. Hoppock, 6 Duer (N. Y.) 254; Schryer v. Fenton, 
15 App. Div. 158, 44 N. Y. Supp. 203. 

[2] The plaintifï would hâve no standing whatever to complain of 
such an act. If Morse individually, and not the Bank of North Amer- 
ica, agreed to participate in the loan to be made at the Mercantile Na- 
tional Bank, and advanced $126,000 payable to the Mercantile Na- 
tional Bank with thèse securities as collatéral, he was entitled to the 
possession of them. Therefore .the défendant should hâve been al- 
lowed to show that the bank did not participate in the loan and never 
agreed to do so, and that Morse did participate in it. It was for the 
jury to say whether Otto Heinze & Co. knew that the purpose of F. 
A. Heinze's visit to Morse was to get the participation either of the 
Bank of North America or of Morse, and that without participation 
the Mercantile Bank would not make the loan. F. A. Heinze might 
well hâve been found to hâve represented Otto Heinze & Co. suffi- 
ciently in this negotiation to state which of thèse parties agreed to 
participate in the loan. The défendant should bave been allowed to 
.show the fact, even if Otto Heinze was not in the room when the 
agreement was made between F. A. Heinze and Morse and even if 
Otto Heinze & Co. did not know when it sent the collatéral to the 
Bank of North America that Morse individually, and not the bank, 
was participating in the loan. There is nothing inconsistent with thèse 
views in Hanover National Bank v. Suddath, 215 U. S. 110, 30 Sup. 
Ct. 58, 54 L. Ed. 115. In that case a bank, instead of returning to 
its correspondent bank notes sent to it for discount which it refused 
to discount, claimed the right to keep them under a banker's agree- 
ment, giving it a gênerai lien upon ail securities deposited with it by 
the sender. 

The judgment is reversed. 
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THE WILUAM E. GLADWISH. 

(Circuit Court of Appeals, Second Circuit. April 18, 1912J 

No. 188. 

1. TdwAQE (§ 15*) — Loss OF Tow — Liàbility or TuGf. 

A tug held, on the évidence, not cliargeable witli any fault which ren- 
dered lier liable for tlie loss of a tow by going adrift wlien passing 
through the eastern entrance to Long Island Sound and striking on the 
roClcs, elther In leaving a port whefe the tow had laid up for two days on 
accoùnt of foggy weather or because of négligent navigation ; It appearing 
that two other tows laid up in the same port and bound la the same di- 
rection left at about the same time, and that the proximate cause of the 
breaking away of the tow wàs a sudden squall which caused one of the 
four tows to touch on a rock and part the hawser. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 30-38; Dec. Dig. 
§ 15.*] 

2. Towage (§ 11*) — Liability or Tuo foe Loss of Tow — Mistakes of Judg- 

MENT. 

A towing tug is not an Insurer, and her owners are not responsible for 
the master's errors of judgment. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. Dig. 
§ 11.*] • 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Elmer A. Keeler, owner of the steam tug Wil- 
liam E. Gladwish, for limitation of liability. From a decree holding 
the tug liable for loss of the coal barge P. R. R. No. 701, in tow, peti- 
tioner appeals. Reversed. 

J. J. Macklin (De Lagnel Berier, of counsel), for appellant. 

Burlinghâm, Montgomery & Beecher (Charles C. Burlingham and 
Roderick Terry, Jr., of' counsel), for appellee. 

Carver, Wardner & Goodwin (H. L. Cheyney, of counsel), for Lo- 
gan COal Co. 

Before LÀCOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge._ [1] September 1, 1907, the steam tugs El- 
mer: A. Keeler and William E. Gladwish started from Whitestone, 
Lôîlg Island, with a hawser tow' 6i 12 coal-laden boats in three tiers. 
September 2d the tow arfived àt NeW London, which wàs the destina- 
tion 6i four of the boats, abouf 3 p. m. and) remained there on account 
of rainy and foggy weather until September 4 at 7:45 a. m., wheti 
each tug left with a tow of four boats tandem, bound for Providence. 
The only other east-bound tow, the tug Vigilant, left a little later. 

When the Gladwish with her tow in the following order, White 
Bail, H. H. Logue, P. R. R. No. 701, and Laura, had passed Stoning- 
ton, she lengthened out the hawsers. This is usual before entering the 
open sea between the Sound and Narragansett Bay. The ebb tide 
at the time was setting to the southeast, and the Gladlwish held a course 
about east for Watch Hill Point light, so as to get the benefit of the cove 
between Napatree Point and Watch Hill Point, and prevent the tow 

•For other cases see same toplo & § number in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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from being carried too far to the southeast by the ebb tide. When the 
tug had turned to the south of east and was going through the passage, 
a squall blew up from the south which carried the tow to the north- 
ward across the tide and the second boat, the Logue, touched on Gang- 
way Rock, parting the towing hawser. The tug turned around and 
got hold of the leading boats, White Bail and Logue, but in the mean- 
time P. R. R. No. 701 drifted upon the rocks and subsequently became 
with her cargo a total loss. 

The owner of the Gladwish filed this pétition for limitation of lia- 
bility, alleging that the loss happened without his privity or knovvledge 
and denying négligence. The owners of No. 701 and of her cargo 
filed answers, (fenying that the petitioner was without knowledge or 
privity, and alleging that the loss of No. 701 and cargo was due to 
the fact that the Gladwish was not powerful enough to handle her 
tow ; that the towing hawser was old and insufficient ; that the master 
was négligent in leaving New London in the weather then prevailing ; 
that he should hâve subsequently turned into Stonington for safety ; 
that he should not hâve attempted to pass out into the open sea ; and 
that in dbing so he should hâve kept nearer to the south side of the 
channel. 

The cause was tried before the late Judge Adams, but not decided 
by him, so that the judge of the court below did not hear or see the 
witnesses. 

There is no proof worthy of considération upon any of the charges 
of négligence except those of leaving New London on the morning 
of September 4th and of attempting to pass out of the Sound in the 
weather then prevailing. The judge of the court below held that the 
master of the Gladwish was négligent in thèse particulars and that 
there was no sudden squall from the south, but that the loss occurred 
without the petitioner's privity or knowledge. 

The fact of the sudden squall is testified to by a large majority of 
the witnesses from the tow. We think that they are corroborated 
by the fact that at the very time the Gladwish got into trouble the 
Vigilant, which was f oUowing her, turned into Stonington as a harbor 
of refuge and the Keeler, which had passed out of the Sound ahead, 
turned back to Stonington. In addition to this conduct of ail the tows 
in the same neighborhood at the same time, we hâve the facts that 
the wind records kept at New Haven, about 50 miles west and at 
Block Island about 18 miles east, show no wind velocities in thé least 
degree dangerous. 

[2] A tug is not an insurer, and her owners are not responsible 
for the master's errors of judgment. We see nothing in the record 
to indlicate that it was négligent to leave New London on the morning 
of September 4th, and, if there were any such indication, the 'fact 
that ail the eastbound tows left would make us conclude that so do- 
ing was at best an error of judgment, and not a fault. So the con- 
temporaneous conduct of the three tows at the time of the accident 
convinces us that there was a sudden increase of Wind from the south. 

The proximate cause of the accident was the Logue touching on 
Gangway Rock, which resulted! in the parting of the towing hawser. 
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But for this fere is Httle'doubt that the Gladwish would hâve gone 
through Watch'Hill passage and turtied around in safety, just as the 
Keeler did. The decree is reverséd with costs. 



In re ROBERT GAIR CO. 
(Circuit Court of Appeals, First Circuit. May 29, 1912.) 

No. 978. 

Dépositions (§ 57*) — Fédérai. Staîxjte— Compelling Witness to Testift— 
Testimony Taisen by Agbeement. 

To autliorize a fédéral court to compel answers by a witness being ex- 
amined wlthin the district in a suit pending in another district, as it is 
given Power to do by Jlev. St. § 868 (U. S. Comp. St. 1901, p. 664), a com- 
mission must bave beeti issuêd for the taklng of the testimony by the 
court in which the suit Is pending and a subpoena issued by the clerk of 
the court where it is belng taken as provided in said section. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. § 125 ; Dec. Dig. 
§ 57.*] 

, In Equity. On pétition of the Robert Gair Company for manda- 
mus. Pétition dismissed. 

Robert M. Pierson, of New York City, for petitioner. 
Nathan Heard, of Boston, Mass., for respondent. 

Before COIvT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This pétition grew out of the follow- 
ing circumstances : A bill in equity was brought against the peti- 
tioner in the Siipreme Court of the District of Columbia for an 
alleged infringemènt of a patent fôr an invention, and issue thereon 
was duly joined. Pursuant to an agreement of counsel for the re- 
spective parties, the taking of évidence on the part of the complain- 
ant was begun before a notary pubHc in the state of Massachusetts, 
proper notice thereof having been given; and a witness, one Haynes, 
had been under examinàtion for the complàinant. On the cross- 
examinatiôn he refused, on advice of counsel for the complàinant, to 
answer certain questions put to him by counsel for the respondent; 
and thereupôh the counsel for the respondent, called herein the pe- 
titioner, filed a' motion in the United States District Court for the 
District ol Massachusetts to compel an answer. The motion was 
heard, and dismissed for want of jurisdiction. The view we take of 
thé case does not require that we should state it further than we 
hâve donc. 

The doiibts of Judge Lacombe in Arnold v. Chesebrough (C. C.) 
35 Fed. 16, as to appointing an examiner to take testimony outside 
of the district of the court having jurisdiction of the case hâve be- 
come obsolète, and are fully met by the opinion of the Circuit Court 
of Appeals for the Second Circuit in White v. Toledo Company, 79 
Fed. 133, 24 C. C. A. 467. That establishes the proposition that the 
appointment of an examiner out of the district is fully supported 

*For other casés see sains topic & l kvmbeb tn Dec. ft Am. Oigs. 1907 to date, & Rep'r Indexes 
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by section 868 of the Revised Statutes (U. S. Comp. St. 1901, p. 664) 
therein referred to. This seems to require that the witness should be 
named. Whether the witness was named in the case in the Second 
Circuit is net clear. 

Also, McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. SOI, 54 L. 
Ed. 762, has so far broadened out the prior décisions as to the juris- 
diction of Circuit Courts of Appeals over writs of mandamus that 
apparently, as the présent topic might hâve ripened into matters 
which would clearly be appealable to the Circuit Court of Appeals, 
mandamus might He. 

The fundamental difficulty is that the pétition in this case shows 
that the examination was being conducted by consent of the parties, 
and that there was no commission as required by the Revised Stat- 
utes. They require that a commission should hâve been issued by 
the court for the taking of the testimony of the witness involved, 
and provide that thereupon a subpœna might be issued by the clerk 
of the fédéral court of the district where the witness was to be 
examined. It does not appear hère that any subpœna issued, or that 
there was anything more than an agreement that an order might be 
entered appointing a spécial examiner riunc pro tune. AU this might 
be sufficient ordinarily to enable the court where a case is pending to 
control a witness after he has appeared voluntarily before it; but 
in the présent case it is clearly a condition précèdent that the statute 
should be strictly complied with. So far as we can see, the only 
remedy the petitioner has is to induce the court, if it can, to refuse 
to allow the déposition to be used on the ground of the refusai of 
the witness to submit to a full cross-examination, though as to that 
we express no opinion. 

Let there be a decree dismissing the pétition, with costs. 



BELLATTY v. BARRETT MFG. CO. 

C. J. MIERS & SON V. BELLATTY. 

(Circuit Court of Appeals, First Circuit. May 29, 1912.) 

Nos. 964, 965. 

Mastee and Servant (§ 316*) — -The Relation— Sekvant of Independent 
conteactor. 

A sMpper of cargo on a schoouer employed a company engaged in the 
gênerai business of teaming and trucking to liaui barrels of tar to tlie 
sehooner for loadlng. The company sent a reguiar employé with a team 
and cart, who was dlrected by the shipper where to go for the tar and 
where to take it, but was given no further instructions. Through hls nég- 
ligence in unloadlng a barrei from his cart, It rolled ofE the wharf upon 
the deck of the sehooner, some distance below, and struck and Injured 11- 
belant. Held that, under the clrcumstancès, the driver was not the serv- 
ant of the shipper, but of the teaming company, which was an independ- 
ent contracter and liable for his négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 1242, 
1243 : Dec. Dlg. § .316.* 

Who are Independent contractors, see note to Atlantic Transport Co. v. 
Coneya, 28 C. C. A. 392.] 

*For other cases see same topic & i nvmbeb in Dec. & Am. Uigs. 1907 to date, & Rep'r Index» 
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Appeals f rom tHe District Court of the United States for the District 
of Maséachusetts. 

Suits in admiralty by Adelbert L. Bellatty against the Barrett Man- 
ufacturing Coinpany and against C. J. Miers & Son. Decree for re- 
spondent in first case, and libelant appeals, and for libelant in second 
case, from which respondent appeals. Both decrees affirmed. 

For opinion below, see 192 Fed. 229. 

George L. Dillaway, of Boston, Mass. (Coggan & Coggan, on the 
brîef), for Adelbert h. Bellatty. 

William Harold Hitchcock, of Boston, Mass. (Walter I. Badger, on 
the brief), for Barrett Mfg. Co. 

M. O. Garner, of Boston, Mass., for C. J. Miers & Son. 

Before GOLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse cases arose on a libel in admiralty 
charging injury to Bellatty eaused by the négligent rolling of a cask of 
tar, or pitch, from a wagon to a vessel lying at a wharf at Boston, 
which cask struckthe libelant, and seriously injured him. The wagon 
belonged ito Miers & Son, and was transporting merchandise belonging 
to the Barrett Manufacturing Company. The only question is whether 
Miers & Son or the Barrett Manufacturing Company was, for the time 
being, the employer of the teamster so as to be liable for his négligence. 
The question involved was the quite common question whether or not, 
for the.purposes of the case, the owner of the team remained the em- 
ployer of the teamster, or whether, under the circumstances, the team 
and the teamster were let to the Barrett Manufacturing Company under 
such circumstances that they became his immédiate employers. 

Thus the question involved, was a mère question of fact which was 
fully discussed by the learned judge in acfaiiralty, as appears by his 
opinion found in the record. While, perhaps, the case cornes somewhat 
close to the line, yet we are of the opinion that the learned judge in ad- 
miralty was right. 

In order to make sure of a remedy, Bellatty filed a libel against the 
Barrett Manufacturing Company and.-another one against Miers & 
Son. Miers & Son were held liable, and' appealed. The Barrett Man- 
ufacturing Company were relieved by the court in admiralty, so that, 
in ordéi- të J)reserve ail possible rights, Bellatty there appealed. The 
resuit is as foUows: i 

In No. 965, Miers & Son, appellants, the decree of the District 
Couirt is àïHftned, with interèst ; âhd the àppellee, Bellatty, recovert his 
costs of appeâl. , ,, 

In No. 964, Bellatty, appellant, the decree of the District Court in 
favor of Ûie Barrett Manufacturing" Company is affirmed; and the 
Barrett Manufacturing Cottipany, àppellee, recovers its costs pf appeal. 
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FRATT et al. v. AUTO SPRING RBPAIRER CO. 

(Circuit Court of Appeals, First Circuit May 29, 1912.> 

No. 067. 

Bakkbuptct (§ 322*) — Pbovable Claims — Dama&es ïob Bbeach or Contbact. 

The damages provable as a clalm agalnst an estate in bankruptcy under 
Bankruptcy Act July 1, 1898, c. 541, § 63b, 30 Stat 563 (U. S. Comp. St. 
1901, p. 344T), for breach of a written contract'by which tlie créditer 
agreed to manufacture and deliver to the bankrupt certain articles at 
agreed priées, is the diflference between the contract priée of the articles 
and the eost of production, without abatement by reason of the fact that 
the creditor may hâve subsequently sold the articles made to others where 
they were a marketable commodity. Hlnckley Case, 121 U. S. 264, 7 Sup. 
et. 875, 30 L. Ed. 967, and Roehm Case, 178 U. S.. 1, 20 Sup. Ct. 780, 44 
L. Ed. 953, followed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §S 508-510; 
Dec. Dig. 1 322.*] 

Appeal frotn the District Court of the United States for the Dis- 
trict of Massachusetts. 

In the matter of the Percy Ford Company, bankrupt. From an pr- 
der allowing claim of the Auto Spring Repairer Company, Harvey H. 
Pratt and others, trustées, appeal. Aiïirmed. 

Harvey H. Pratt, of Boston, Mass. (Samuel O. Reinstein, on the 
brief), for appellants. 

Charles W. Blood, of Boston, Mass. (Albert P. Carter, on the 
brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an appeal against the allowance 
of a proof in bankruptcy by the District Court for the District of Mas- 
sachusetts against the estate of the Percy Ford Company, of which the 
appellants are the trustées. The claim was made by the Auto Spring 
Company, the appellee, and was for practically a liquidated amount, 
namely, the différence between the contract price for a lot of auto 
spring repairs and a lot of Only Cotter Setters and the cost of pro- 
diucing the same. The claim arises out of an instrument in writing, 
and cornes clearly within section 63 of the Bankruptcy Statute of July 
1, 1898. The claim was examined by the learned judge of the Dis- 
trict Court, and a fuU opinion was filed by him in référence thereto, 
"which opinion and the conclusions reached by him we adopt, with only 
a single addition with référence to the question of damages.f 

The articles in question were to be produced by the credStor, and 
the court awarded the contract price less the cost of producing the 
same. This was objected to, but why objected to is not very clearly 
maintained. That this is the common rule was established in the 
Hinckiey Case, 121 U. S. 264, 7 Sup. Ct. 875, 30 L. Ed. 967, and the 
Roehm Case, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. The rule 
adopted hère was exactly the same as stated in those two cases. 

The trustées in bankruptcy, however, rely on the expression in the 

*For other cases see same toplc & § ndmbbb in Dec. & Am. Digs. 1M7 to date, & Rep'r Indexes 
t For opinion of District Court, see 199 Fed. «L 
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later case that there should be an abatement by reason of circumstances 
which the vendor pught reasonably to hâve availed himself of . There 
is nothin^ .in this record to point out that there were any such cir- 
cumstances. lî is true that the creditor sold at the agreed price a 
portion or the whole of the merchartdise refused. If the merchandise 
in question had been specifically of a peculiar character, for which 
there had been no Convenient market, the expression referred! to might 
hâve applied hère ; but there is nôthihg hère to sustain any such quali- 
fication. So far as the case shows, the refusai of the bankrupt to per- 
form the contract limited the creditor's market only just so much. 

The decree of the District Court is affirmed, with interest ; and the 
appellee recovers its costs of appeal. 



PARKE-DAVIS & CO. v. H. K. MULFORD & CO. (two cases). 

(Circuit Court of Appeàls, Second Circuit April 22, 1912.) 

Nos. 182, 183. 

1. Patents (§ 328*)^Validity and Inpbingement— Adbenalin. 

The Takanilne patent, No. 730,176, for a glandular extraetivé product 
commercially known as "adrenalin," claim 1, whicti covers "a substance 
possessing the hereiu deseribed physiologieal characteristics and reactions 
of the suprargnal glands in a stable and concentrated form and prac- 
tlcally frèe from Inert and associatéd gland tissue," as well as elalms 2, 
9, 11, 12, and 14, ail of which contaln a référence to "associatéd gland 
tissue," construed in the light of the specitication, must be limited to a 
substance possessing the deseribed characteristics and reactions the con- 
stituents of which, or some of them, were at one time associatéd with 
suprarenal gland tissue. As so construed, ail of said group of claims held 
valid and infringed. Claims 6, 13, and 15, which do uot contain such lim- 
itation, not passed upon. 

2. Patents (§ 328*) — Validitt and Infbingembkt— Sait of Adbenalin. 

ïhe ïakamine patent. No. 753,177, for a glandular extractlve compound 
which deals with a sait of the product covered by the Takamine patent, 
No. 730,176, claims 5 and 6, which are expressly limited to a compound 
of an àcid and "the herein deseribed product of the suprarenal glands," 
held valld and infringed. Claims 1 and 2, which are without such Itui- 
itation, not passed upon. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Two suits in equity by Parke-Davis & Co. against H. K. Mulford 
& Co. Decree for complainant, and défendant appeals. Reversed in 
part in each case. 

For opinion below, see 189 Ked. 95. 

This cause cornes hère upon appeals from two decrees of the Circuit Court, 
Southern District of New York, Two suits instituted by appellees for alleged 
infringement of letters patent were heard iu that court and presented hère 
upon one record. In the first case défendant Is charged with infringement of 
patent No. 73Q,176, dated June 2, 1903, to Jokichi Takamine for glandular 
extractlve product, and the other case charges infringement of patent No. 
753,177 to the same patentée, dated February 23, 1904, for glandular extractlve 
compound. Complalnant's commercial products are known, respectively, as 

*For otlier cases see same topic & § nVmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Adrenalln" and "Adrenalin solution" ; defendant's product is known as 
"Adrin," either dry or in solution in acidified water. 

In the flrst suit tlie Circuit Court held tliat patent 730,176 was good and 
valid as to elainis 1, 2, 6, 9, 11, 12, 13, 14, and 15 and that défendant had in- 
fringed thèse claims. In the second suit the Circuit Court held that patent 
753,177 was good and valid as to claims 1, 2, 5, and 6 and that défendant had 
infringed thèse claims. ITpon an adverse décision as to claims 3 and 4 the 
conipîainant flled a disclainier, and thèse two claims are not hère considered. 

Charles Howson, for appellant. 
Livingston Giiïord, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Judge 
Hand's opinion is most exhaustive. The spécifications, the claims, 
the prior art, the difificult chemical questions presented, and the 
nature of complainant's and defendant's products are ail set forth fully 
and with the greatest clearness. AU the arguments which bave been 
presented to us are carefully discussed. It will be sufficient to refer to 
that opinion for ail thèse détails, and to indicate hère merely the few 
subjects on which we hâve reached a différent conclusion. Upon ail 
the main fundamental questions we fully concur in Judge Hand's rea- 
soning and conclusions. 

Before the patentee's appearance in the field, it had been discovered 
that the suprarenal glands of certain animais, when dried and pow- 
dered or in aqueous solution, possessed hemostatic, blood pressure rais- 
ing and astringent properties which indicated that they might be 
utilized in médical, surgical, and other arts. They were so used, but 
for various reasons which are fully set forth in Judge Hand's opinion, 
they were most unsatisfactory. It was important, if possible, to ascer- 
tain what it was in thèse glands which possessed thèse physiological 
properties, whether it was a "principle" or a "condition," and if it 
were a "principle" to isolate it from its environment with other prin- 
ciples so as to obtain it in a stable, pure, and concentrated form, ef- 
ficient and constant in action, and which could be used without danger 
of bringing deleterious and injurions bodies into contact with or in- 
troducing such bodies into the patient's System. This Takamine did, 
and by a process, which is the subject of another patent not hère in 
suit, he produced a substance, a chemical compound — in the form both 
of a base and of a sait — possessing the physiological characteristics of 
the glands and in the practically pure and stable form which was de- 
sired. We are satisfied that his invention — this product — was a highly 
meritorious one and that it is covered by his patents. 

[1] Upon the question of infringement of the first patent we finci 
it désirable, for reasons hereinafter stated, to discuss some of the 
claims. 

The first one reads as f ollows : 

"1. A substance possessing the herein-described physiological characteristics 
and reactions of the suprarenal glands in a stable and concentrated form, 
and practically free from inert and associated gland tissue." 

Is this claim confined to a product which bas been isolated from the 
suprarenal glands, or does it cover broadly a chemical compound pro- 
196 F.— 32 
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duced wholly îrrespective of those glands and possessing the indicated 
characteristics and reactions? Judge Hand apparçntly gave it the 
broader construction, but we think the language of the claim will not 
permit of such interprétation. It states that the substance is "practi- 
cally free from * * * associated gland tissue." The idea of f ree- 
dom from associated gland tissue seems to import that, except for the 
circumstance that such freedom had been brought about, the sub- 
stance would hâve remained associated with gland tissue. The claim 
therefore should, we think, be restricted to a substance in whose pro- 
duction the suprarenal glands (whose physiological characteristics were 
already known) hâve played some part. But this narrower construc- 
tion of the first claim does not resuit in relieving défendant from the 
charge of infringing it. Its product is also a substance, possessing the 
indicated characteristics, and the constituents of which, or some of 
them, were at one time associated with suprarenal gland tissue. 

Défendant has argued at great length that its product contains many 
times the quantity of inert inorganic matter which is found in the 
product of the patent. It construes the words "practically free from 
inert and associated gland tissue" as calling for a practical freedom 
from "inert" inorganic matter, as well as "inert" organic matter. Réf- 
érence to the spécifications makes the meaning of this clause clear. 
The patentée there states that the difficulty with the crude earlier 
préparations of dried and powdered glands, or aqueous solution 
thereof, was that they were not "free from injurious and decomposing 
ingrédients." He further states that his invention renders the désirable 
properties of the glands available for use in a form which is "without 
danger of bringing deleterious and injurious bodies into contact with 
or introducing such bodies into the patient's System." He describes 
a process at considérable length and of the product of such process 
says, "This constitutes the product of my invention." This, however, he 
states contains minerai matters and other inpurities and inert sub- 
stances, inorganic matter, which may, he says, be removed (by précipi- 
tation, etc.), thus further purifying the substance which is his inven- 
tion. The first claim, therefore, fairly covers the substance which he 
says is the invention, a substance practically free from inert organic 
matter, even though it has not been subjected to the further optional 
treatmen't to free it practically also from inert inorganic matter. Thus 
to construe the claim does not involve reading into it words which the 
patentée has not inserted. The words "inert gland tissue" are ambig- 
Uous ; they may mean gland tissue which is organic, or which is in- 
organic, or both. It is quite in accord with well-recognized canons of 
construction to tûrn to the spécifications to see if they will remove ail 
doubt as to the Serise ïn which the words of the claim are used. In 
our opinion they do so in this case, and defendant's dry product is an 
inf ringement of this claim. 

There are in the first patent 16 separate claims. The patentée had 
invènted a single product possessing certain characteristics and re- 
actions ; in order to be sure so to express himself that his claim might 
not fall short of his invention, he undertook to identify his product in 
varying form s of words. ,When such a patent comes before a court 
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in a suit against some particular infringer, and it is found that one 
valid claim is sufficient to cover the particular infringement, and ail 
possible variations of it accomplished by colorable modifications, it is 
not always necessary to discuss other claims of the patent, which com- 
plainant may insist equally cover the infringement. 

The claims, other than first, now before us may be divided into tvvo 
groups. The first group comprises claims, which enumerate one or 
other of the various reactions or characteristics set forth in the spécifi- 
cations and which are ail included in the broader language of the first 
claim. Such is the second claim, which dififers f rom the first , claim 
only in stating that the "substance " has "a whitish color when in a dry 
or solid condition." Ail the claims of this group, however (Nos. 2, 9, 
11, 12, and 14), contain, as does the first claim, the phrase "practically 
free from * * * associated gland tissue." This phrase, as has 
been seen, we construe as importing that the product, or one or more oî 
its constituents, was at some time associated with srland tissue of the 
suprarenal glands. As thus construed, we concur with Judge Hand in 
the conclusion that ail of them are valid and that (fefendant's product 
infringes them ail. 

The second group of claims comprises the sixth, thirteenth, and fif- 
teenth. None of thèse contain any référence to associated gland tissue. 
It is suiïïcient to quote the sixth : 

"6. A crystalline sulistance possessiBg the herein-descrlbed physiologlcal 
characteristics and reactions of the suprarenal glands, said substance having 
the property of crystallizing In a variety of forms." 

By reason of the absence of the words "associated gland tissue," the 
text of this claim does not restrict it to a substance in the production of 
which the suprarenal glands hâve played some part. Considered by 
itself, without referring to the spécifications or the prior art, it is a 
very broad claim. Should some one hereafter discover that in the 
bones or scales of certain fish or in the root of some shrub there was 
a principle possessing ail the physiologlcal characteristics of the supra- 
renal glands, and should this discoverer, by some process wholly unlike 
Takamine's isolate that principle in the form of a substance which met 
the requirements of this claim, it might be held to infringe. So too 
if some one, without making use of any suprarenal glands, should 
chemically combine, CH, C, OH, CH2, NH, and CHs, so as to obtain 
a synthetic duplicate of the substance called for by this sixth claim, 
such substance might be held to infringe this claim. 

Two important questions then arise: Is there anything in the spéc- 
ifications and prior art which indicates that this claim may be sustained 
without giving it so broad a construction? Giving it the broad con- 
struction, was Takamine's contribution to the art such that he is en- 
titled to make and hold so comprehensive a claim? 

Important though thèse questions are, the answers to them are not 
at ail necessary to the disposition of this suit. Defendant's product, 
derived as it is from the suprarenal glands, has been already found to 
be an infringement of several claims, one of them at least (the first) a 
very broad one which it has been held the patentée was entitled to. 
If we were hearing the case at circuit, we would be inclined to pass 
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thèse claims (6, 13, and 15) with the statement that, in view of what 
had been already decided, further discussion of individual claims seems 
unnecessary. We are averse to entering into the investigation neces- 
sary to answer the second question, until it is seen whether or not the 
art is going to produce a substance which has never been associated 
vi^ith suprarenal gland tissue and which nevertheless responds to the 
requirements of thèse claims. It may be that no one will ever discover 
elsewhere in nature the above-described principle contained in the 
suprarenal glands. It may be that the synthetic duplicate, if produced, 
will be so déficient in that principle that it would be a waste of time 
and money to manufacture it. 

For thèse reasons we hâve concluded to reverse so much of the de- 
cree as holds claims 6, 13, and 15 to be valid and infringed ; not be- 
cause upon a study of the record we are of the opinion that Judge 
Hand erred in so holding, but because we are not now willing to enter 
into an examination of claims which it is not necessary to pass upon in 
order fully to dispose of the controversy at bar. 

[2] The second patent deals with a sait of the base with which the 
first patent is concerned. W'e concur with Judge Hand's reasoning and 
conclusions as to the varions questions presented for discussion, but 
think there should be a disposition of the claims similar to that already 
indicated in our discussion of the first patent, confining this décision to 
the substance now charged to be an infringement. Claims 5 and 6 of 
the second patent refer expressly to the "herein-described product of the 
suprarenal glands." Thèse claims are valid and infringed. Claims 1 
and 2, however, are susceptible of a broader construction covering a 
substance in the production of which the suprarenal glands hâve played 
no part. We are averse to entering upon any discussion of the ques- 
tions whether they should be given so broad a construction, and whether 
in view of the prior art and the gênerai principles of patent law the 
patentée is entitled to hâve them thus construed. It is not necessary to 
do so in order to détermine the présent suit, and we prefer to postpone 
such discussion until it be seen whether the necessity for entering upon 
it will ever arise. We hâve therefore concluded to reverse so much of 
the decree in the second suit as holds claims 1 and 2 valid and in- 
fringed, not because we are of the opinion that Judge Hand erred in 
90 holding, but for the reasons already stated in connection with the 
first patent. 

The decree in the first suit is affirmed except as to claims 6, 13, and 
15, as to which it is reversed without préjudice. 

The decree in the second suit is affirmed, except as to claims 1 and 
2, as to which it is reversed without préjudice. 

Costs of thèse appeals to the appellee. 
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DRAPER CO. V. STÀFFORD CO. 

(Circuit Court of Appeals, First Circuit. April 18, 1912.) 

No. 9i2. 

Patents (§ 328*) — Infkingement— Improvement in Looms. 

The Draper patent, No. 527,014, for an improvement in looms, eonslsting 
of uieehanlsm. actuated by a detector, to cause a new supply of filling 
to be placed in tlie shuttle wlien the former supply shall hâve been ex- 
hausted to a predeterniined point, construed, and hcld not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Draper Company against the Staff ord Com- 
pany. Decree for défendant (188 Fed. 811), and complainant appeals. 
Affirmed. 

William K. Richardson, of Boston, Mass. (J. Lewis Stackpole, on 
the brief), for appellant. 

Wilmarth H. Thurston, of Providence, R. L, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is an appeal from the decree of the 
Circuit Court dismissing a bill complaining of infringement of letters 
patent No. 527,014, October 2, 1894, to George O. Draper, for im- 
provement in looms. Claims 1 and 2 are in suit. 

"1. In a loom, a shuttle carrying an expo.sed cop or bobbin, of flUing, a de- 
tector Independent of the shuttle to contact with the filling at predetermined 
iutervals to détermine its volume, and devices intermedlate the detector and 
a filling supplying mechanism to cause a new supply of filling to be placed in 
the shuttle when the former supply shall hâve been exhausted to a predeter- 
mined amount, substantially as described. 

"2. In a loom, a lay having a shuttle-box, and a shuttle thereln open at one 
side to expose the filling on a bobbin or cop within said shuttle, combined 
with a detector independent of the shuttle to enter the latter and contact with 
the filling wound on the bobbin or cop, for the purpose set forth." 

The device of the Draper patent is in line with that class of devices 
wherein, just before the exhaustion of the "weft" or "filling" upon 
the bobbin, mechanism appropriate to stop the loom or to introduce a 
new supply of filling is actuated. The réduction of the amount of fill- 
ing upon the bobbin to a predetermined point enables a detector, a 
part intermediate the bobbin and the stopping or filling mechanism, to 
assume such a position that the detector actuates such mechanism. 

This gênerai conception was in the prior art, and is sufficiently il- 
lustrated in patents to Crawford and Templeton (British), No. 419, of 
1862; Rush and Oldfield, No. 384,934; Brooks, No. 473,378 and No. 
473,414. 

The Draper invention is distinguished from thé prior art by the 
complainant, through a comparison of Draper's detector and the de- 
tectors of the prior art. The main distinction is said to be between a 

•For other cases see same toptc & i numbeb In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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détecter secured to the shuttle and in contact with the filling, and a 
detector mounted independently of the shuttle, which enters into the 
shuttle only at predetermined intervais to "feel" the volume of weft on 
the bobbin. 

This distinction from Brooks No. 473,378, however, is based upon 
the contention that Brooks' detector is lever R, which is attachée to 
the shuttle. It may with equal propriety be argued that it is the con- 
tact pièce N, which is independent of the shuttle, or it may be said that 
Brooks' detector is both lever R and contact pièce N, and is in part 
independent of the shuttle and in part dépendent. 

It is not necessary, however, to détermine whether Draper's detector 
can be thus distinguished from the prior art, for, assuming such dis- 
tinction, the claims cannot be so broadly construed as to cover ail com- 
binations of this class, wherein the detector is not attached to the shut- 
tle. 

Draper's spécification shows the location of his detector on the lay. 
His claims use the expression "independent of the shuttle," thus de- 
fining the location negatively and not positively. Any location else- 
where than oh the shuttle is covered by this négative description in the 
claims. 

The mechanical différences between the Draper device shown and 
described in the patent and the defendant's structure are too great 
and too important from à practical and mechanical point of view to 
be ignored. 

It is true that defendant's -detector is elsewhere than on the shuttle. 
It is évident, however, thât it makeS a very riiaterial différence where 
off the shuttle the detector is located, and that the gênerai conception 
of a location elsewhere did not solve the practical problem, and did 
not embrace such a mechanical combinatiofi as the defendant's. 

Draper selected a partictdar locality in the broad field of "else- 
where," and located his detector on the lay, which location was un- 
fortunate, since it required that spécial movements be giveh to the 
detector. ' 

The defendant's detector is located on the breast beam, and from 
this, location results an entirely différent structure, both in the form 
of the parts and in their relation and mode of opération. 

We find ourselves unable to accept complainant's contention that 
the Draper patent discloses a fundamental conception that was novel 
and was as a matter of fact of great value to the art. 

Complainant contends that the distinction between the complainant's 
location of the "feeler" or detector on the lay and the defendant's lo- 
cation on the breast beam is a mère distinction of location and not of 
function. Yet ,the great stress, of complainant's brief in distinguishing 
the Draper device from the prior art is placed upon a distinction of 
location rather than of function. , 

The gênerai mode o£ opération shown in the prior art is that the 
reduced bobbin actuateSi a detector, which in tum actuates. the filling 
or stopping mechanism. This, also, is the mode of opération witli 
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Draper. It is the mode of opération, whether the feeler works from 
within the shuttle outwards, or from without the shuttle inwards. 

The location of the feeler outside the shuttle is an advance in the 
art, provided the location is on the breast beam. There is no évidence 
that location on the lay had any influence on the practical art, or 
furnished a new conception which was the basis of development of 
the art. 

We are of the opinion that the Draper claims must be read as for 
a particular combination characterized by the spécial means through 
which the reduced bobbin actuates the filling or stopping mechanism. 

We agrée with the conclusion of the Circuit Court that the defend- 
ant's machine does its wortc on différent principles and through sub- 
stantially différent mechanical and structural means, and that there is 
no infringement. 

The judgment of the Circuit Court is affirmed, and the appellee 
recovers costs in this court. 



UNIÏED STATES v. KERR et al. 

(Circuit Court, D. Oregon. May 6, 1912.) 

No. 3,717. 

1. CUSTOMS AND USAQES (§ 15*) — USAGE AFPECTING CONSTRUCTION OF CON- 

TEAOT. 

In an action by the United States to recover an alleged overpaymeiit 
made to défendants for a quantity of oats under a contract requiring 
them to be delivered in saeks at Portland, Or., it being alleged that under 
the contract the weight of the sacks should hâve been deducted, which 
through mistake was not done, where the contract is sllent on the sub- 
ject, défendants may plead and prove as a défense a gênerai custom and 
usage of the port and of ail others on the Pacific Coast that In such 
cases the sacks are to be weighed and paid for. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dlg. §| 30- 
33; Dec. Dig. § 15.*] 

2. United States (§ 88*) — Rights of Action By— Estoppel. 

The United States may recover money paid through errors of its dis- 
burslng officers whether of fact or law, when it is equitably entitled to 
the same, and eannot be estopped to maintain an action therefor by any 
action of its officers. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 68; Dec. 
Dig. § 88.* 

Estoppel agaiust the United States, see note to State of Michigan v. 
Jackson, L. & S. R. Co., 16 O. G. A. 353.] 

3. United Stateb (§ 130*) — Actions By— Countebclaim. 

Under Rev. St. § 951 (U. S. Comp. St. 1901, p. 695), a counterclaim ean- 
not be set up in an action by the United States, unless it is shown to 
hâve been presented to the aceounting officers of the treasury, and been 
dlsallowed by them. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 118; Dec. 
Dig. § 130.*] 

At Law. Action by the United States against Peter Kerr, Thomas 
Kerr, and P. W. Gifford, copartners trading as Kerr, Gifford & Co. 
On demurrer to answer. Sustained in part. 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John McCourt, U. S. Atty., and Walter H. Evans, Asst. U. S. Atty. 
Williams, Wood & Linthicum, for défendants. 

WOLVERTON; District Judge. This is an action by the govern- 
ment to recover for overpayment made by it to the défendants on ac- 
count of the sale by the latter to the former of 2,000 tons of oats 
at $24.25 per ton, and 2,000 tons at $24.50 per ton; the contract pro- 
viding that the oats are "to be f ree f rom dust and other impurities 
and to be double sacked with good, strong burlap sacks, not exceeding 
one hundred and fifty (150) pounds to the sack." The amount sought 
to be recovered is $595.22, which is the value of the sacks, computed 
in weight at the price the oats were cojitracted for per pound; it 
being the theory of the government that the oats were contracted for 
net, exclusive of the sacks. Payment was made on the basis of gross 
weight, including sacks. The défendants, after denying liability, set 
up what they denoniinate second, third, fourth, and fifth separate 
answers. By the second it is alleged: 

"That it is both the gênerai custom of the port of Portland and the général 
custom of the Paclflc Ooast that wheat, oats, and grain for exportation or 
shipment by vessel are bought and sold, ànd delivered and paid for at the 
gross weight, without any déduction for sacks ; and that this custom was 
well known to the plalntlff, and said advertisements were made by the plain- 
tiff, and Mds were made by the défendants with fuU knowledge on both sldes 
of the existence of said custom and In accordance therewlth. And It was not 
intended by either the plaintifC or the défendants that there should be any 
déduction for the weight of sacks, but that oats should be paid for by gross 
weight, sacks Included." 

The third, after setting out the custom as above, allèges : 

"That the value of the sacks requlred by the advertisement and aetually 
sold ànd delivered by the défendants to the plalntlff was, to wit, $3.500, and 
défendants could not and would not hâve made the bld they dld, whlch was 
accepted by the plalntlff, giving to the plalntlff said sacks without compensa- 
tion, and allowing thelr weight to be deducted from the weight of the grain de- 
livered. That to allow the plalntlff now to make déduction for said sacks, 
and at the same time to retain the sacks themselves, would be inéquitable, 
and by reason of the foregoing the plalntlff Is aud ought to be estopped in the 
premises." 

The fourth simply allèges : 

"That the plalntlff voluntarlly paid défendants fully, in accordance with 
the terms of the contract and without protest, objection or notice." 

The fifth sets up a counterclaim for the value of the sacks, namely, 
$3,500. To each of thèse answers the government has interposed a 
demurrer, assigning as ground therefor that they do not state facts 
sufficient to constitute a cause of défense. 

[1] I am of the opinion that the second further and separate an- 
swer is well pleaded. It is no doubt true that usage is never admis- 
sible to explain what is clear by the plain terms of the contract, nor 
can it be allowed to subvert the settled rules of law; that is to say, 
when settled rules of law are plainly applicable, usage will not be 
permitted to take the place of or supersede the law. It often occurs, 
however, that parties do contract with référence to a particular usage, 
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as they may contract with référence to the law existing at the time, 
and, when so contracting, the usage is to be read into the contract, 
and will be explanatory of its terms and stipulations. This is espe- 
cially true where the terms of the contract itself are ambiguous, or 
their meaning is not obvious without référence to the usage. In the 
case of Robinson v. United States, 13 Wall. 363, 366 (20 L- Ed. 653), 
the court says : 

"In the absence of an express direction on the subject, extriusic évidence 
must of necessity be resorted to in order to fiud ont which mode was.adoiited 
by the parties ; and what extrinslc évidence is better to ascertain tUis than 
that of usage? If a person of a particular occupation in a certain place uialie.s 
an agreemeut by virtue of which something is to be done in that place, and 
this is uniformly done in a certain way by persons of the same occupation in 
the same place, it is but reasonable to assume that the parties eontractinfi 
about it, and specifying no manner of doing it différent from the ordiuary 
one, meant that the ordinary one and no other sbould be followed. Parties 
who contract on a subject-matter concerning which Icnown usages prevail, by 
implication incorporate them into their agreements, if nothing is said to the 
contrary." 

The facts of the case from which this quotation is made are in 
striking analogy to those of the case at bar, and to my mind this case 
is controlled by that in so far as it respects the second further and 
separate answer. The stipulation of the contract is that the oats are 
to be double sacked, and, if we refer to the usage pleaded, it would 
seem that the oats were sold in gross, the parties contracting with 
référence to such usage, so that the sacks in reality would be taken 
and paid for as oats pound by pound. It needs the aid of the custom 
properly and rightly to construe the contract, and, without it, it would 
be impossible to arrive at the intention of the parties with référence 
to the subject-matter. 

[2] The third further and separate answer is pleaded as an estop- 
pel. This may be disposed of along with the fourth. It is a rule of 
law, well established, that the government may recover moneys paid 
through errors of its disbursing officers, as much where the error is 
one of law as of f act, provided only the moneys belong to the United 
States ex aequo et bono. United States v. Saunders, 79 Fed. 407, 
24 C. C. A. 649. This doctrine is well supported by the case of Wis- 
consin Central Railroad v. United States, 164 U. S. 190, 17 Sup. Ct. 
45, 41 L. Ed. 399. It would appear therefrom that an estoppel of 
the nature hère attempted to be set up could not be pleaded again,st 
the government ; nor would the settlement by the government officers, 
acting either through or under a mistake of law or fact, whereby 
payments hâve been made, preclude the government from recovering 
for overpayment. 

[3] The fifth further and separate answer is not well pleaded, be- 
cause it does not appear therefrom that the claim bas been presented 
to the proper accounting officer for his examination, and to hâve been 
by him disallowed. This is made a condition précèdent to recovery 
against the government, even by counterclaim, under section 951 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 695). See, also, United 
States v. Gilmore, 74 U. S. 491, 19 L. Ed. 282; Watkins v. United 
States, 76 U. S. 759, 764, 19 L. Ed. 820; United States v. Patrick, 
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73 Fed. 800, 20 C. C. A. 11; Yates v. United States, 90 Fed. 57, 32 
C. C. A. 507. 

The deitturrer will therefbre be overruled as to the second f urther 
and separate answer, îind sustained as to the other three. 



MANITOWOC MALTING CO. v. FEUCHTWANGER et aL 

(District Court, E. D. Wlsconsln. May 29, 1912.) 

CouBTS (§ 356*) — Pkocbduee in Fédéral Courts— Statk Laws— Confobmitt 
Statuté. 

The fédéral conformlty statute (Rer. St. § 914 [U. S. Comp. St. 1901, p. 
684]), requlrlng the practlce, pleadlngs, forms, and modes of proceeding 
in civil actions at law in the fédéral courts to conform as uear as may be 
to those exlstlng at the time In llke causes in the courts of the state, does 
not apply to ail inatters of détail, the power to regulate whlch every 
court Is presumed Inherently to possess, and does not make it obligatory 
on a fédéral court In Wisconsln to strlctly foUow St. Wls. 1898, § 3072,. 
requiring a cause whlch has been reversed and remanded by the Suprême 
Court to be dlsmlssed unless proceedlngs are taken thereln within one 
year. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 937; Dec. Dig. fr 
356.* 

Conformlty of practlce In common-law actions to that of state court,- 
see notes to O'Connell v. Eeed, 5 O. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 302.] 

At Law. Action by the Manîtowoc Malting Company against 
Joseph Feuchtwanger and others. On motion by défendant to dis- 
miss JVlotion overruled. 

See, also, 169 Fed. 983. 

Nash & Nash, of Manitowpc, Wis., and Eli B. Felsenthal, of Chi- 
cago, for plaintiff. 

Hougen & Brady, of Manitowoc, Wis., for défendants, 

GEIGER, District Judge. On May 26, 1909, the plaintiflf recov- 
ered a judgment in this court in the sum of $21,664.54 on the first 
cause of action, and the further sum of $2,545.87 upon the second and 
third causes of action set forth in the complaint, and for costs. Such 
judgment, being taken to the Court of Appeals, was on April 11, 1911, 
reversed by that court, with directions to grant a new trial upon the 
first cause of action, and to enter judgment in favor of the plaintifF 
and against the défendant upon the second and third causes of ac- 
tion pursuant to the verdict. On May 4, 1911, the Court of Appeals, 
on application made, changed the mandate; the first opinion having 
ordered merely a new trial with permission to the plaintiflfs in error 
to amend the answer. Sueh mandate of the Appellate Court was 
réceived and filed in the trial court on August 30, 1911. 

On September 23, 1911, défendants served upon plaintifF a pro- 
posed amended answer with notice of application for leave to file the 
same, which motion being heard was granted on October 16, 1911. 
Shortly prior to the opening of the October, 1911, term of this court, 
a notice of trial was served, but not filed until November 13, 1911, 

*Far other c»e« te» same topic & { nuIibbb in Dec. * Am. Oig«. UCT to date, 4k Rep'r Indexe» 
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and it appears that neither party at the opening of the October term 
moved for any disposition of the case. On November 28, 1911, the 
parties stipulated that the cause be placed upon the calendar pursuant 
to notice of trial which was served but not filed, as stated. Such stip- 
ulation was filed December 21, 1911. 

The January term of this court was not formally convened by the 
calling of a jury, nor the calendar; the position of District Judge 
being then vacant. But on April 15, 1912, the civil cases which were 
deemed to be on the calendar to be tried by a jury were called, and 
ail continued to the October, 1912, term. No steps were taken by 
either of the parties to this case to bring it to trial. 

The défendants hâve now made a motion to dismiss the action, 
claiming that as now situated it cornes within the provisions of sec- 
tion 3072 of the Statutes of Wisconsin, which reads as f oUows : 

"Sec. 3072. In every case in error or on appeal in which the Suprême Court 
shall order a new trial or further proceedings in the court below, the record 
shall be transmitted to such court and proceedings had thereon within one 
year from the date of such order in the Suprême Court, or in default thereof 
the action shall be dismissed, unless, upon good cause shown, the court shall 
otherwise order. It shall be the duty of the loslng party In any action or 
proceedlng when a judgment or order in his favor in the court below is re- 
versed by the Suprême Court on the appeal of the opposing party to pay the 
iflerk's fées on siich reversai, procure the record in said cause to be remitted 
to the trial court and bring the cause to trial within one year after such re- 
versai, unless the case be continued for cause, and if he fall so to do, his 
action shall be dismissed." 

It is contended that under section 914, United States Revised Stat- 
utes (U. S. Comp. St. 1901, p. 684) — ^being the so-called conformity 
act — ^this court must accept and enforce the provisions of the Wis- 
consin statute, and in view of the construction placed thereon by the 
Suprême Court of Wisconsin, no exercise of discrétion is possible. 
The plaintiff, on the contrary, claims that the provisions of the stat- 
ute are wholly inapplicable, and in any event the terms of the con- 
formity act do not absolutely require the adoption of the statute where 
it is in contravention of other rules of procédure in the fédéral courts. 
In this connection attention is called to rule 39 of this court regulating 
the disposition of causes which bave been pending three stated terms 
•or more; but plaintiff's principal contention is that the Wisconsin 
statute cannot be applicable because the classification of cases found 
therein dépends upon rules and circumstances of appellate procédure 
not found in fédéral courts. The statute in question by its very terms 
refers to cases "in error or on appeal in which the Suprême Court 
shall order a new trial," etc., and requires that in such cases "the 
record shall be transmitted to such court and proceedings had thereon 
within one year from the date of such order in the Suprême Court." 
Clearly this portion of the statute relates to matters in the appellate 
court — at least so far as it is ever necessary to take a step in an ap- 
pellate court to obtain the resuit indicated. It may be conceded that 
perhaps the dominant purpose of the statute is to expedite new trials 
in cases where there has been a reversai by the appellate court. But it 
cannot be said that the withdrawal of the case from the appellate 
court, and the termination of its jurisdiction so far as it is dépendent 
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upon the présence of the record in that court, was not also one of 
the important purposes sought to be aecomplished by the act. How- 
ever that may be, the cases to which the act applies are designated by 
référence to their previous situation in appellate procédure, and in 
order to make the act applicable to this court, it would be necessary 
to eliminate therefrom the provisions referring to appellate state pro- 
cédure, and in substance incorporate therein the provisions applicable 
to appeals in United States courts. Some of thèse provisions, par- 
ticularly writh référence to the record, the mandate, and the payment 
of costs or clerk's fées, are now covered by explicit rules, which are 
inconsistent with the situation disclosed in the Wisconsin statute. 

It would serve no useful purpose to exhaustively refer to the cases 
which hâve dealt with the scope of the R. S. U. S. § 914. It will suf- 
fice for the purposes of this motion to accept the act as leaving to the 
fédéral court "some degree of discrétion in conforming entirely to 
the State procédure" and to reject, "as Congress doubtless expected," 
any subordinate provisions in such state statutes as would unwisely 
incumber the administration of the law and tend to defeat the ends 
of justice. Indianapolis, etc., R. R. Co. v. Horst, 93 U. S. 300, 23 
L. Ed. 898; Mexican Central Railway v. Pinkney, 149 U. S. 207, 13 
Sup. Ct. 859, 37 L. Ed. 699. 

I think counsel for the plaintifF are right in their claim that the 
main purpose of the conformity act was to harmonize, as nearly as 
may be, the manner and form in which parties should présent their 
claims and défense in the préparation of the trial of cases in the féd- 
éral courts, to those prevailing in the state courts, and that it was not 
the intention to require the fédéral courts to conform to state courts 
in ail matters of détail respecting practice and procédure, at least as 
to such détails the power tô regulate which every court is presumed 
inherently to possess and exercise as from time to time the ends of 
justice may require. Such are the détails respecting matters of con- 
tinuance, intermediate motions, new trials, and other incidental pow- 
ers respecting the control of the parties, or the situation of the case 
in the court. It would seem to me that the rules of the court, such 
as rule 39, must be deemed to be effective for ail purposes, and cannot 
be said to be operative only in cases where they do not conflict with 
the state statutes. They must be presumed, when promulgated, to be 
beyond any situation referred to in the conformity act, and to hâve 
been made with the design that the matters 'covered by the rule do not 
and should not come within the purview of such act. 

It follows that the motion to dismiss the case be denied. 
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THE GALLIA. 
(District Court, S. D. New York. Marcli 14, 1910.) 

1. Collision (§ 71*) — Liability— Steamship Beinq Moved by Tugs. 

Where a steamship, at the time sbe came into collision witti another 
vessel lying at a pier, was without steam and was being moved from one 
side of another pier to the other by tugs employed for the purpose, the 
movement being directed by one of the tugmasters, who came on board 
for the purpose, she is not liable in rem for tlie in jury to the other vessel, 
and the mère tact that she had a pilot on hoard, who gave no orders 
and took no part in the maneuver, is imniaterlal. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 101; Dec. Dig. 
i 71.*] 

2. Collision (§ 71*) — Liability— Tue Employed to Assist Other Tugs. 

A tug employed l)y the owner of other tugs to assist them in shifting a 
steamship at lier pier cannot be held liable for a collision between such 
ship and another vessel during the maneuver, which was under the sole 
direction of the master of one of the other tugs, where she herself was 
not chargeable with any fault or négligence. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
§ 71.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by British & South American Steam 
Navigation Company, Limited, as owner of the steamship Hyades, 
against steamship Gallia, and the tugs W. J. McCaldin, McCaldin 
Bros., and Walter B. Pollock, impleaded. Decree against the W. J. 
McCaldin and McCaldin Bros. only. 

J. M. Woolsey, of New York City, for libelant. 
J. K. Symmers, of New York City, for the Gallia. 
R. J. Bullowa, of New York City, for the W, J. McCaldin and Mc- 
Caldin Bros. 

J. J. Macklin, of New York City, for the Water B. Pollock. 

HOUGH, District Judge. [1] That by négligence on the part of 
some one the Gallia came in contact with the Hyades in the Atlantic 
Basin on February 1, 1908, has not been denied. 

The Gallia, without steam up, was lying at Pier 33, and, desiring to 
shift to the other side of the pier, employed the McCaldin firm to 
furnish power for that purpose. That firm sent two of their own tugs 
and employed the Walter B. Pollock to assist. A Sandy Hook pilot 
was on board the Gallia ; his employment was merely for this transit. 
The tugs moved the Gallia, but the force of the wind was miscal- 
culated, and the steamship going astern went too far, and, first, col- 
lided with one of two lighters lying alongside the Hyades (moored 
at another pier), and then struck the Hyades herself. 

The pleadings and évidence raise several questions, viz. : (1) Did 
the Hyades receive any substantial injury? (2) If she did, is the 
Gallia responsible therefor? (3) Does the tug Pollock stand upon 
any dififerent basis from the other tugs proceeded against? . 

By a very clear prépondérance of évidence I am satisfied that the 

•For other cases see same toplc & § numeer in Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
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jcail or bulwark of the Gallia struck the port side of the Hyades some 
30 feet forward of her stem, so as to scrape paint and indent a plate. 

From the testimony adduced at the trial I am not satisfied that the 
Hyades received any substantial injury on her starboard side through 
collision with the Gallia. The principal question of fact is whether 
is was possible, the contours of the vessels being as they were, for the 
side of the Gallia to come in contact with the propeller blade of the 
Hyades. 

By a fair prépondérance of évidence I am satisfied that immediately 
after the collision some 10 inches of the end of one of the propeller 
blades of the Hyades was found to be f reshly broken oflf. By a very 
clear prépondérance of évidence I am satisfied that the Gallia was so 
low in the water that it was entirely possible for her to ride under 
the counter of the Hyades to an extent sufficient to enable her to 
come in contact with the propeller blade. 

It is therefore held that the Hyades, by contact with the Gallia, did 
some substantial injury by damage to her propeller blade. It is also 
found that she received some injury to her paint and plating on her 
port side. Whether the same be substantial is left to the Commis- 
sioner to ascertain. It is further found that there is no satisfactory 
évidence that the Gallia caused any substantial injury to the Hyades 
on her starboard side. 

The libelant may, however, submit the testimony on this hearing, 
and such further testimony as it chooses regarding injury to plating 
on both port and starboard sides, to the Commissioner. If, however, 
the ultimate finding shall be against substantial recovery for such 
damages, the costs of the référence or a reasonable proportion thereof 
will be assessed against the libelant. 

If there had been no pilot on board the Gallia, it would be quite 
impossible to hold that vessel for the damage above referred to under 
The Alvena (D. G.) 78 Fed. 819; Id., 78 Fed. 924, 24 C. C. A. 41'1, 
and cases cited. 

The testimony is very plain that, although the pilot was on board, 
he gave no orders for and took no part in shifting the Gallia after 
he had advised the master of the "W. J. McCaldin" that ail was 
ready. Capt. Howe of the McCaldin came on board the steamship 
and there remained until the maneuver was completed. He gave the 
orders to start and stop, and after he got into trouble called another 
tug to assist in extricating the Gallia from the embarrassing situa- 
tion in which his own tugs had placed her. There is no difficulty in 
fixing the responsibility for this collision upon the tugmaster. The 
question therefore is whether the mère présence on board of a pilot, 
who did not control the tugs, did not attempt to control them, and 
gave neither the orders which produced disaster nor those which 
extricated the Gallia from trouble, is sufficient to fix liability in rem 
upon the vessel employing him. 

In The Edgar Baxter, 8 Ben. 162, Fed. Cas. No. 4,278, the évidence 
showedthat the movements of the ship in tow were "under the direc- 
tion of a pilot who was on board of and belonged to and was in the 
employ of" said ship. There it was said the "tug furnished only the 
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motive power, while the guidance of the two vessels (tug and tow) 
was in the pilot." The ground of décision which in that case absolved 
the tug was that the pilot andi not the tugmaster was the directing 
mind. The décision relied on by counsel for McCaldin (Albina Ferry 
Ce. V. Impérial [D. C] 38 Fed. 614, 3 L. R. A. 234) proceeds upon 
the same ground. 

In my judgment the mère présence of the pilot makes no différence 
in the rule recognized in the Alvena, supra. Responsibility and lia- 
bility must dépend upon matters of substance and not on mère form. 
If the pilot had really been in command, the ship would hâve been pri- 
marily responsible, even though the proximate cause of damage had 
been the disobedience or incompétence of tugmasters who were fur- 
nishing the motive power. But this pilot was not in command, and 
he was guilty of no personal négligence. Therefore the ship with 
which he is identified is absolved. 

[2] The tug Pollock was not employed to move this ship. She 
had no contractual relation with the owner or master of that ship. 
She was but a helper to the McCaldin tugs. No act of négligence 
on the part of the Pollock is shown, and therefore no ground) of lia- 
bility is disclosed. Strictly speaking, a decree should pass against the 
tug "W. J. McCaldin" only ; but, the two McCaldin tugs having been 
claimed in the same interest and united in answering, a decree will 
pass against both. 

The libel is dismissed as to the Gallia and the tug Pollock; costs 
to follow the decree. 



UNION TRUST CO. OF liANCASTER, PA., v. BERWICK CONSOL. 

GAS CO. 

(Circuit Court, M. D. Pennsylvanla. January Term, 1910.) 

No. 71. 

OoBPOKATioNS (§ 480*) — ^MoBTGAaEs— Tbawsfeb of Matubbd Coupons— Pbi- 
^ OBiTY OF Lien. 

The trustée in a mortgage given by a corporation to secure bonds was 
also the owner of the larger part of the bonds and held the coupons from 
the remainder for collection. It transferred the coupons which had ma- 
tured 6n a certain date to the président of the mortgagor, who pald the 
amount due thereon; the trustée having knowledge of the fact that the 
corporation dld not fumlsh the money. The mortgage provlded for the 
payment of the coupons bef ore the principal. Eeld, that the transaction 
dld not operate as a cancellatlon of the coupons, but amounted to an 
agreement, blndlng on the trustée and the other bondholders for whom 
It acted, that they should remain In force and should retain thelr préf- 
érence as. a lien over the principal of the bonds. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. S 480.*] 

In Equity. Suit by the Union Trust Company of Lancaster, Penn- 
sylvania, against the Berwick Consolidated Gas Company. On dis- 
tribution of proceeds of foreclosure sale. 

John M. Groff, of Lancaster, Pa., for plaintifï. 
Henry C. Niles, of York, Pa., for défendant. 

•For otber cases aee same topic A i nuubbb in Dec. & Am. Digs. 1907 to date, A Rep'r Indexes 
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WITMER, District Judge. The fund for distribution was realized 
on order of court appointing S. C. Jayne and William E. Barrett as 
master commissioners to fo reclose a certain mortgage dated November 
21, 1903, given by the Berwick Consolidated Cas Cornpany to the Un- 
ion Trust Company of Lancaster, trtstee for the mortgage bondhold- 
ers. The total bond issue outstanding was $90,000, of which, on July 
1, 1905, $60,000 were owned by the Union Trust Company and the 
remaining $30,000 by parties other than the trust cornpany. The 
coupons that maturedi on thèse bonds, January 1, 1905, were on July 
5, 1905, in the possession of the trust cornpany, by whom the same 
were delivered to A. V. Sickels, ihen président of the mortgage corn- 
pany, on payment of $2,250. The trust cornpany at the time of such 
delivery knew that the mortgage cornpany did not pay the coupons 
when itaccepted the money from Sickels on delivery of the coupons. 
Their further understanding appears from a letter of the company's 
treasurer transmitting the' same, viz. : 

"Thèse coupons are uncaneeled with the exception of twenty-five dollars 
(•$25.00) "belng t\vo coupons of twelve dollars and flfty cents ($12.50) each, 
whieh were eanCeled in error by this Institution. \Ve hâve noted the saime 
on the back of the coupons, which will enable you to hold them as lien against 
the cornpany and in case any question ghould ai-ise in regard to eancellation 
this institution will stand baek of them ready to mate good that aniouut." 

Since then thèse coupons hâve been legally vested by proper as- 
signment in the Knickerbocker Trust Company of New York. 

The question is whether the coupons are a préférence and en- 
titled to payment before the principal of the outstanding bonds. 

The mortgage provides the manner or order of distribution of the 
proceeds of sale of the mortgaged property : First, to payment of in- 
terest due thereon ; and, second, to the payment of the principal. The 
answer would readily foUow, were it not arguèd that the passing of 
the coupons through the hands of the président of the mortgage corn- 
pany operated as a eancellation of the coupons and not as a mère as-, 
signment. While it is true, as between the coupon holder and claim- 
ants for the principal of the bonds, the latter are entitled to the benefit 
of the pfesumption that it was the mortgagor who furnished the funds 
and the coupons were paid and canceled and not purchased, never- 
theless this presumption, like any other, will yield to the agreement 
of the parties to the transaction, implied or otherwise. The case of 
Fidelity Insurance, Trust & Safe Deposit Co. v. West Penn & She- 
nango R. Ce, 138 Pa. 494, 21 Ati:.21, 21 Am. St. Rep. 911, was 
cited as showing that a private arrangement between a third party 
and a mortgagor, concerning the payment of mortgage bond coupons 
paid with money furnished by such thirdi party, is not enforceable 
against the bondholders and that the transaction should be treated as 
a payment by the former. It will be noted also, upon a further ex- 
amination of this case, that such arrangement is binding where the 
bondholders themselves are consultedand made parties. To the same 
efifect is section 771, p. 2058, Cook on Corporations (5th Ed.) vol. 3. 
While being trustée, the Union Trust Company was also owner of 
$60,000 of bonds and in the possession, as well, of the coupons of the 
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remainder of the total issue. As such it must be regarded, in the 
transaction, as acting for itself and as agent for those whose coupons 
it delivered to Sickels whereby ail the holders were bound by the ac- 
tion of the Company in obtaining the money for their share of the 
coupons transferred. 

It may be assumed that the letter quoted refers to the two canceled 
bonds only, nevertheless the language employed implies assertion that 
the other bonds not canceled should also retain the lien given by the 
mortgageC; and this must be regarded as the agreement between the 
parties. The coupons are entitled to préférence and payment before 
the principal of the outstanding bonds. It is therefore decreed that 
S. C. Jayne and William E. Barrett, the master commissioners, pay 
in manner to the Knickerbocker Trust Company, assignée of A. C. 
Sickels, or their soliciter, Henry C. Niles, Esq., the sum of $2,250, 
with interest thereon from January 1, 1905. 



SHAFFKR V. AMERICAN CAR & FOUNDRY 00. 

(Circuit Court, M. D. Pennsylvania. May 20, 1912.) 

No. ,^40. 

Master and Servant (§ 289*)— Action fob Injuey to Skrvant-Contbibu- 
TOKT Négligence. 

The question of tbe contributory négligence of a plaintiff employé, who 
was injured by a machine which he was operating, hcM one for the jury 
on the evidetice, where it appeared that he was inexperienced in tUe use 
of tliat particular lîind of machine, and had no knowledge of a safety 
appliance which should hâve been used. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 10S9, 
1090, 1092-1132 ; Dec. Dig. § 289.*] 

At Law. Action by Henry Shafïer against the American Car & 
Foundry Company. On motion by défendant for judgment non ob- 
stante veredicto. Motion denied. 

Morgan S. Kaufman and C. B. Little, both of Scranton, Pa., for 
plaintiff. 

Fred Ikeler and G. A. Orth, both of Bloomsburg, Pa., for défend- 
ant. 

WITMER, District Judge. Counsel for the défendant présents bis 
case with considérable skill, and on the face of it the conclusion i.s 
almost irrésistible in his favor. He, however, inadvertently bases 
his argiiment upon a f aise premise, in that he assumes as a f act, es- 
tablishéd by the évidence, that the plaintiff is an old workman, having 
large expérience in the use of a dado head saw, and knew the value 
and importance of a guard strip as a means of protection to those 
operating this kind of sawr. This is error. The évidence shovi^s that, 
while the plaintiff had many years of expérience as a woodworker 
with cireùlar saws and other devices, it is practically admitted he 
had operatéd the dado head but a comparatively short period prior to 

*Far other cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
196 F.— 33 
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the accident. The plaintiff furthermore has testified that he did not 
know of the lise or importance o£ a guard strip as a means of protec- 
tion, and liaci neyer seen one in use on a machine such as he operated 
until they wèré ipstalled after the accident. It is true that thereto- 
fore an additional guide strip was used by him to plough and gropve, 
with a circular saw, wide boards, for the purpose of steadying or to 
keep in place the material that passed over the machine. This strip 
was, however, not used as a means of protection, and apparently did 
not suggest that it could) operate as such. The inference from such 
use was left to the jury, and they found in the plaintifï's favor. The 
case was one for the jury, and the motion for judgment non obstante 
veredicto is refused. 

The clerk is directed to enter judgment on the verdict for the sum 
of $3,000, with interest from March 22, 1912, to which an excep- 
tion is noted for the défendant. 



BUCKETE POWDER CO. V. E. I. DU PONT DE NEMOURS POWDER 

CO. et al. 

(District Court, D. New Jersey. March 28, 1912.) 

1. Courts (§ 341*) — Fédéral Couets— Confoemity to State Pbactice. 

Under the eonformlty statute (Rev. St. § 914 [U. S. Comp. St. 1901. P- 
684]), a fédéral court will foUoW the practlce prescribed by a state stat- 
ute "as near as may be," but not where It would def eat or incumber the 
administration of the law under fédéral statutes. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 899; Dec, Dig. 
§ 341.» 

Conformlty of practlce In çommon-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. C. A. 594j Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

2. Monopolies (§ 28*) — ^Anti-Teust Act— Actions foe Damages— Pxeading. 

To sustain an action for damages under Sherman Anti-Trust Act July 
2, 1890, c. 647, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), the plain- 
tiff must allège, as well as prove, that défendant committed one or more 
of the acts declared to be unlawful by sections 1 and 2, by elther enter- 
. tng Into a contract, combln^tlon, or. conspiracy in restralnt of Interstate 
or foreign trade or commerce or monopolizing or attempting to monopo- 
lizei a part of such trade or commerce, and in such clear and unambiguous 
language and with such rèàsonàble eertalnty that thé défendant and the 
court may be apprised of the alleged cause of action. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig, | 18; Dec. Dig. 
128.*] 

3. Pleading (1 64*) — Anti-Tbust Act— Actions ïob Damages— Déclaration— 

DtrPLICITY. 

A déclaration in such an action whIch allèges a conspiracy to monopo- 
llze Interstate commerce In certain articles is not bad for dupliclty be- 
cause it also allèges the maklng of contracts and comblnations, where 
they are but steps in such conspiracy. 

[Ed. Note.— For other «ases, see Pleftding, Cent Dig. SI 134-137; Dec. 
Dig. 8 64.*] 

4. Pleading (i 360*)— Motion to Stbike Out. 

In disposing of a motion to strlke ont a déclaration as so détective In 
form as to préjudice a fair trial of the cause, the court wlll notice and 

*For other eues lee lame toplc & ( mumbeb in Dec. & Am. Dlgs. 1907 to date, te Rep'r Indexes 



BUCKEYB POWDBR CO. V. E. I. DU PONT DE NBMOUES P. CO. 515 

strlke out objectionable parts, although not dlrectly challenged, wheré 
necessary to a proper disposition of the motion. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dlg. !| 1129-1146 j Dec. 
Dlg. S 360.*] 

6. Pleading (§ 355*) — Monow to Stbike Out— Gbounds. 

In an action for damages under Sherraan Anti-Trust Act July 2, 1890, 
c. 64T, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), where a conspiracy 
is cliarged between a large number of persons and corporations named, 
only those who are served should be declared against as défendants, and 
the naniing of ail as défendants in the déclaration, together with gênerai 
références to the défendants, without specifically naniing those referred 
to, constitutes a defect which will be corrected by the court on a motion 
to strlke out the pleadlng. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 1102-1110 ; Dec. 
Dlg. § 355.*] 

6. Monopolies (§ 28*) — Action fob Damages Undeb Anti-Tbust Act— 

Pleading. 

To require the party injured by the conspiracy denounced by Anti- 
Trust Act July 2, 1890, c. 647, | 1, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
3200), to get out his cause of complaint with that degree of nicety and 
précision in stating times, places, niethods, and persons requlred by the 
ordinary rules of common-law pleadlng, would be to nullify the beneficent 
purpose of the statute, and a déclaration will not be stricken out, even 
though It may contaln some statements of a gênerai or indeflnite char- 
acter, if It sets out with reasonable certainty and deflniteness the causes 
which resulted in plaintifC's Injury and connects the défendant therewith, 
any défendant deemlng hlmself prejudiced by any such generality of 
Btatement having the right to move for a bill of partlculars. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 18; Dec. Dig, 
§ 28.*] 

7. Pleading (§ 18*) — Ceetainty— Indefiniteness. 

The déclaration In an action under Anti-Trust Act of July 2, 1S90, c. 
647, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), to recover damages 
for violation of sections 1 and 2 of the act, construed, and helû not sub- 
Ject to a motion to strlke for uncertainty and Indefiniteness of statement, 
but certain allégations stricken out as Irrelevant. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 39, 64; Dec. 
Dlg. § 18.*] 

At Law. Action by the Buckeye Powder Company against the E. 
I. Du Pont de Nemours Powder Company and others. On motion 
to strike out déclaration. Overruled. 

Frank S. Katzenbach, Jr., of Trenton, N. J. (Robert H. McCarter, 
George S. Graham, and Thomas J. Laffey, on the brief), for the rule. 

MacFarland, Taylor & Costello, of New York City (Willard U. 
Taylor, Twyman O. Abbott, and Walter J. Bartnett, on the brief), 
contra. 

RELLSTAB, District Judge. The plaintiff has filed his déclara- 
tion against 28 persons (défendants so called), and this motion is 
made on behalf of the E. I. Du Pont de Nemours Powder Company, 
Eastern Dynamite Company, and International Smokeless Powder & 
Chemical Company, three of the four défendants who were served 

•For other caseï lee same topic & S nvubbb lo Dec. & Am. Dlga. 1907 to data, & Rep'r Indexé* 
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withvprocess. The motion is founded on section 1 10 of the New Jer- 
sey Practice Act (P. L. 1903, p. 569), which section is as foUows: 

. "The court or a jtidge may on foar days' notice strike out any pleading 
which is Irregular or détective, or is. so framed as to préjudice* exnbarrass or 
delay a fair trial of the action." 

The motion takes the place of â spécial demurrer, deals with the 
form and not the substance of the pleading, and! is addressed to the 
Sound discrétion of the court. More strictness is required in stating 
the substance of a cause of action than the form of it. 

[ 1 ] Thé practice hère authorized by the state statute, by virtue 
of section 914, R. S., derived from section 5 of the "Conformity Act" 
of June 1, 1872 (chapter 255, 17 Stat. 197 [U. S. Comp. St. 1901, p. 
684]), will be followed "as near as may be," but not "where it would 
be inconsistent with the terms or defeat the purposes of the législation 
of Congress. * * * State statutes which defeat or incumber 
the administration of the law under fédéral statutes are not required 
to be followed in the fédéral courts. Mexican Cen. R. R. Co. v. 
Pinkney, 149 U. S. 207, 13 Sup. Ct. 859, 37 L. Ed. 699. It follows 
that, where the state statute or practice is not adéquate to afford the 
relief which Congress has provided in a given statute, resort must 
be had to the power of the fédéral court to adapt its practice and 
issue its writs and administer its remédies so as to enforce the 
fédéral law." Hills & Co. v. Koover, 220 U. S. 329, 336, 31 Sup. 
Ct. 402, 55 L,. Ed. 485. The motion will not be granted unless it 
is clear that a fair trial of the action on its merits is prejudiced by 
the form of the stated cause of action. 

[2] The alleged cause of action is said to arise under section 7 of 
the act entitled, "An act to protect trade and commerce against un- 
lawful restraints and) monopolies," approved July 2, 1890, popularly 
known as the "Sherman Anti-Trust Act" (3 U. S. Comp. Stat. 1901, 
p. 3200). Said section is as follows: 

"Any petson who shall be injured in his business or property by any other 
person or corporation by reason of anytliing forbidden or declared to be un- 
lawful by this act, may sue therefore in any Circuit Court of the United 
States in the district in which thé défendant résides or is found, wifhout re- 
spect to the amount in controversy, and shall recover three fold the damages 
by him sustained, and the costs of suit, Ineludlng a reasonable attorney's fee." 

The unlawful things alleged to hâve been done by the défendants 
to the injury of the plaintiff are said to be denounced by sections; 1 
and 2 of such act, which sections are as follows: 

"Section 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or. commerce among the several states, or 
with foreign nations, is hereby declared to be illégal. Every person who Shàll 
make any such contract or engage in any such combination or conspiracy 
shall be deemed gullty of a misdemeanor, and, on conviction thereof, shall 
be punished by a fine not exceeding flve thousand dollars, or by imprison- 
ment not exceeding one year, or by both said punishments, in the discrétion 
of the court. 

"Sec. 2. Every person who shall monopolize, or attempt to monopollze or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
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punished by a fine uot exceediug flve thousand dollars, or bj' imi)risoiiment 
not exceedlng one year, or hy both said punlshments, in the discrétion of 
the court." 

The first section of this act denounces restraint of interstate trade 
in two ways — by contract and by a combination or conspiracy — and 
in the secondi section the monopoliziofr and attempt to monopoHze 
any of such trade is denounced. To maintain an action under this 
act, therefore, the plaintiiï must allège as well as prove that the 
défendant committed one of such forbidden acts, and that in con- 
séquence he was injnred in his business or property. Northern Se- 
curities Co. v. !•. S., 193 U. S. 197-403, 24 Sup. Ct. 436, 48 L. Ed. 
679; Rice v. Standard Oil Co. (C. C.) 134 Fed. 464; Cilley v. United 
Shoe Mach. Co. (C. C.) 152 Fed. 726: People's Tobacco Co. v. Amer- 
ican Tobacco Co.. 170 Fed. 396-407, 95 C. C. A. 566; Ware-Kramer 
Tobacco Co. v. American Tobacco Co. (C. C.) 180 Fed. 160. In the 
pleading, plaintiff must déclare the forbidden acts and conséquent 
injuries in such clear and unambiguous language, and with such 
reasonable certainty, that the défendants and the court may be ap- 
jjrised of the alleged cause of action, that it may be known by the 
former how to answer and prépare for trial, and by the latter what 
is the nature of the issue, and, if it be one of fact, to control 
the character of the proofs offered at the trial, and to pronounce 
and enforce a judgment that will settle the rights involved in such 
issues. 

The déclaration contains one count composed of 17 lengthy para- 
graphs, set out in the margin hereof.' Broadly stated, the gravamen 
of the déclaration is that the défendants entered into contracts and 
combinations and conspiracies to monopoHze interstate trade in pow- 
der and other explosives, and that in carrying out their monopolistic 
purposes they conspired to coerce the plaintiff to yield its independ- 
ence as a competitor and join with the défendants on their terms in 
the furtherance of such unlawful purpose, or to drive it out of such 
business, and that they eventually succeeded in accomplishing the 
latter, to its great damage. 

The grounds of the motion to strike out are two : First, duplicity ; 
second, that the allégations are so defective as to préjudice the dé- 
fense. 

[3] As to the charge of duplicity. The défendants contend that 
the plaintiff has not only combined in one count ail three causes for 
which actions are given by the Anti-Trust Act, but also alleged caus- 
es for which actions are not given by such act. Paragraph 4 of such 
déclaration is said to allège the causes of action founded on such 
act, and paragraphs 5, 14, and 17 the other causes of action. Para- 
graph 4 does charge the making of unlawful agreements, the enter- 
ing mto unlawful combinations, and the maintenance of a practical- 
ly complète . monoply. If in so doing the pleader has combined two 
or more distinct causes of action, the pleading is bad for duplicity. 
Rice V. Standard Oil Co., supra. But as a conspiracy may be accom- 

1 See note at end of case. 
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plished by any number or variety of steps, some of which may be in 
the form of contracts, others as combinations, if the contracts and 
the combinations referred to in the déclaration are but steps in such 
conspiracy, and such conspiracy has for its purpose the alleged mùnop- 
oly, the whole constitutes but one cause of action. Connors v. 
United States, 158 U. S. 408, 15 Sup. Ct. 951, 39 L. Ed. 1033; Unit- 
ed States V. Swift (D. C.) 188 Fed. 92. The matter of the fourth 
paragraph relates largely to transactions prior to the plaintiff's en- 
gaging in the manufacture and sales of powder, etc. In that respect 
it is but introductory to, and an underlaying of, the various steps 
constituting the conspiracy which are said to hâve foUowed, and 
which history is offered as furnishing the light in which such subsé- 
quent steps are to be interpreted. This is not objectionable, and may 
be essential to a right understanding of the cause of action said to 
arise from the Anti-Trust Act. United States v. E. I. Du Pont de 
Nemours (C. C.) 188 Fed. 127, 134, 151. Out of the matter stated 
in this paragraph émerges that in the year 1903, the year that the 
plaintifï engaged in such powder trade, the défendant the E. I. Du 
Pont de Nemours Powder Company (hereinafter called the New 
Jersey Company) was incorporated under the laws of the state of 
New Jersey as a holding company, and to which, it is alleged, was 
transferred the controlling interest in the capital stock and properties 
of a large number of (named) corporations which had theretofore 
been engaged in such trade, including the served défendants, and 
in it it is alleged that certain (named) individuals erroneously called 
défendants, as officers and directors of two of the moving défendants, 
viz., the New Jersey Company and the International Smokeless Pow- 
der & Chemical Company, "instituted, directed, ratified, or approved 
the various unlawful and wrongful acts hereinbefore and hereinafter 
complained of; * ''' * that, by reason of the matters and things 
alleged and set forth in this paragraph, the défendants succeeded in 
establishing within themselves, and hâve ever since maintained, a 
practically complète monopoly in interstate trade in powder and other 
explosives amounting to about ninety-five per cent. (95%) of said 
entire trade, and ever since bave been, and now are, engaged in a 
combination and conspiracy to unreasonably restrain and monopolize 
said trade throughout the United States and foreign countries, and 
bave suppressed compétition and hâve fixed priées of powder and 
other explosives arbitrarily and unreasonably, and bave driven in- 
dependent competitors out of business, or hâve coerced them into 
a sale to or union with said unlawful combination, and bave unrea- 
sonably restrained trade and commerce among the several states of the 
United States and with foreign nations, and bave committéd various 
other unlawful and wrongful acts as hereinafter set forth, ail in con- 
travention of the laws of the United States and particularly the act 
of Cong'ress of July 2, 1890, and in dérogation of the rights of plain- 
tifï to its great damage, as hereinafter set forth." The conspiracy 
therein alleged against the défendants, and connected with the more 
or less detailed statement of the various steps subsequently alleged 
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to have been taken in furtherance thereof, constitute but one cause 
of action. 

The fifth paragraph, which, it is said, discloses a cause of action 
différent from that authorized b/ the Anti-Trust Act, also deals in 
part with matters of inducement. In this instance, the introductory 
matter leads up to the incorporation of the plaintiff and the efforts 
made by its promoter to secure a favorable location for its manuf ac- 
turing plant. It also sets forth varions steps alleged to have been 
taken by the officers and agents of one of the subsidiary companies 
of the New Jersey Company to prevent the organization of plaintiff 
and its engaging in the manufacture and sale of such powder in fur- 
therance of such conspiracy to perpetuate a monopoly in such trade. 

The fourteenth paragraph, which, it is contended, also states a dif- 
férent cause of action, allèges that the New Jersey Company, in its 
purpose to prevent compétition, and to secure for itself and its asso- 
ciâtes a monopoly of the powder trade, entered into a combination to 
control the output of the manufacturers of high grade powder-mak- 
ing machinery, and succeeded thereby in preventing the plaintiff, ex- 
cept at great cost, from obtaining machinery for the equipment of its 
plant. Obviously the allégations in each of thèse paragraphs do not 
relate to a cause of action other than one of those authorized by such 
Anti-Trust Act. The illégal acts therein charged are but steps in 
furtherance of the conspiracy alleged in the other paragraphs of the 
déclaration. 

In the seventeenth paragraph, which, it is said, also allèges a différ- 
ent cause of action, the pleader asserts that it is entitled to recover 
punitive or vindictive damages by reason of the malicious and wicked 
acts of the défendants, and particularly those of the New Jersey 
Company. The right thereto, however, is therein stated to be founded 
upon the wrongs set forth in the déclaration; and, as thèse wrongs 
are said to be the mentioned violations of the Anti-Trust Act, the 
pleader in no sensé asserts a cause of action having any other basis. 
The case of Ware-Kramer Tobacco Co. v. American Tobacco Co. 
(C. C.) 178 Ked. 117, cited by the défendants in support of their con- 
tention of duplicity as to the seventeenth paragraph, is not applicable 
to the case at bar. In that case the déclaration contained two counts. 
The first count was founded upon the Anti-Trust Act ; the second, 
upon a common-law tort. Manifestly in that déclaration there were 
two distinct causes of action. In the cited case the décisive point 
was not whether a double cause of action was stated in one count, 
but whether the court had obtained jurisdiction over one of the de- 
fendants as to the cause of action stated in the second count. In the 
case at bar there is no such question. Whatever may be said of the 
plaintiff 's characterization of the conduct of the défendants, and its 
assertion of its right to recover punitive or vindictive damages by 
reason thereof, its claim for such damages does not make the déclara- 
tion bad for duplicity. 

The cause of action pleaded throughout the déclaration is single, 
and therefore is not bad for duplicity. 

[4] As to the second ground, that the déclaration is so détective as 
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to préjudice a fair trial, etc. The déclaration is unquestionably irreg- 
ular and defective on the several matters presently to be noted, and, 
while the court will not usually interfère with the form of pleading 
in the absence of objection, yet, wftere, as in this case, the form of 
stating the alleged cause of action is challenged, the court will exer- 
cise its undoubted prérogative to notice unchallenged defects, and 
expunge the objectionable parts, if necessary to a proper disposition 
of the motion to strike out the whole déclaration. 

[5] As already noted, the déclaration is laid against 28 persons 
(called défendants), 13 of whom are corporations, and 15 individuals. 
Of thèse only 4 (corporations) hâve been brought into court. Only 
those served should hâve been declared against as défendants. If the 
conspiracy embraced others than those served, they could hâve been 
mentioned as co-conspirators, but not as défendants. Throughout 
the déclaration the word "défendants" is frequently used, without 
specifically naming them, and, as by far the larger number of the per- 
sons declared against as défendants hâve not been brought into court, 
this gênerai référence to défendants is irregular, and is bound to prove 
embarrassing to both the court and the parties if it is not re- 
stricted to the défendants actually served. This irregularity, however, 
is not sufficient to strike out the entire déclaration, if by the exercise 
of the power of excision the rights of the parties are not infringed. 
The striking out of the pleading rests in the sound discrétion of the 
court, and the power will be exercised to strike out in whole or in 
part, as the interests of justice in the particular circumstances require. 
In the présent case such interests require that the names of ail the 
persons mentioned in such déclaration as défendants, except the four 
served, be struck out, so that the pleader's gênerai référence to de- 
fendants will be limited to those brought into court. 

[6] In support of the ground of irregularity, the moving défend- 
ants allège that the averménts in paragraphs 4, 6, 7, 8, 9, 10, and 11 
are too indefinite and uncertain to apprise the défendants of what 
they are accused, and that paragraph 13, where not indefinite and un- 
certain, pleads the évidence. Before taking up thèse criticisms seri- 
atim, it is to be observed that the pleader has declared that the al- 
leged conspiracy comprises a séries of steps carried out in différent 
ways. The pleader in stating them has gone to considérable length, 
and yet, as will be seen, in many instances has used gênerai terms. 
But the use of gênerai terms in alleging the character of such steps 
or some of the methods employed in performing or enforcing them. 
or the failure to give the names of the persons said to hâve figured in 
the furtherance and effectiveness of such conspiracy, does not nec- 
essarily condemn the pleading as irregular or defective. The very 
nature of a conspiracy suggests secrecy and underhand endeavors. 
The injurions effects of such will be readily apparent, while a prov- 
ing of the times and places, plans, methods, and persons employed in 
consummating the nefarious purpose may be bafBing to some of the 
conspirators themselves. 

Défendants rely almost entirely upon Rice v. Standard Oil Co., 
supra, as authority that in the pairticulars pointed out by them to be 
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presently considérée! the plaintiff's allégations are too vague and un- 
certain. In that case the court applied strictly the well-established 
rules governing common-law pleadings, making no distinction, ap- 
parently, between the common-law and statutory rights of action. 
In view, however, of the décisions of the United States Suprême 
Court in which this subject-matter has been more recently considered. 
greater liberality than there permitted must be allowed the pleader 
who founds his cause of action upon the Anti-Trust Act in the form 
of stating the several steps which in his judgment bring his cause of 
action within the purview of such act. In Swift v. United States, 
196 U. S. 375, 395, 25 Sup. Ct. 276, 279 (49 L. Ed. 518), the court 
by Mr. Justice Holmes, in answering the attack made upon a bill in 
equity charging a combination in restraint of trade as lacking definite- 
ness and certainty in its statement of alleged violations of the Anti- 
Trust Act, said : 

"A bill In equity Is not to be read and constrned as an ; (U''tment would 
bave been read and coustrued a bundred years ago, but It is to be taken to 
mean wbat it fairly conveys to a dispas.sionate reader by a fairly exact use 
of English speech. Thus read, tbis bill seems to us intended to allège suc- 
cessive éléments of a single connected scheme. * * * The gênerai ob- 
jection is urged that the bill does not set forth sufficient definite or specifl<* 
faets. This objection is serious, but it seems to us inhérent in the nature of 
the case. The scheme alleged is so vast that it présents a new problem in 
pleading. If, as we must assume, the scheme is entertained, it is, of course, 
contrary to the very words of the statute. Its size niakes the violation of 
the law more conspicuous, and yet the same thing makes it impossible to 
fasten the principal fact to a certain time and place. The éléments, too, are 
so numerous and shifting, even the constituent parts alleged are and from 
their nature must be so extensive in time and space, that something of the 
same Impossibility applies to them. The law has been upheld, and therefore 
we are bound to enforce it notwithstanding thèse difflculties. * * * The 
.scheme as a whole seems to us to be within reach of the law. The constitu- 
ent éléments, as we hâve stated them, are enough to give to the scheme a 
body and, for ail that we eau say, to accomplish it. Moreover, whatever we 
may thinU of them separately when we take them up as distinct charges, 
they are alleged sufflciently as éléments of the scheme." 

Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 
was considered by the Suprême Court on complaint and demurrer in 
an action brought under this act similar to the one at bar, in which 
the court reiterated its libéral attitude in the matter of pleading an 
alleged cause of action founded upon the Anti-Trust Act. In Ware- 
Kramer Tobacco Co. v. American Tobacco Co. (C. C.) 178 Fed. 117, 
on spécial demurrer to the complaint, in a similar action to the one 
at bar, and in which a like attack upon the alleged cause of action was 
made, after a review of the cases which are hère cited and others, the 
court said at page 125 of 178 Fed. : 

"The evil at whieh the statute is aimed is of national importance, and the 
remédies provided for Its punishment aud repression should not be restricted 
by technical and narrow rules of pleading. If the plaintiff in an intelligent 
way and by 'a connected story' sets forth his grievance, he should not be 
turned away from the court or his pleading so mutilated, by strilcing ont 
more or less essential averments, as to embarrass him aud unduly limlt the 
scope of his proof when he cornes to trial." 
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To require the party injured by the conspiracy denounced by the 
Anti-Trust Acf to set out his cause of complaint with that degree of 
nicety and précision in stating times, places, methods, and persons, 
as is required in the ordinary common-law pleading, would be to nul- 
lify the beneficent purpose of the statute. If the pleader sets out 
with reasonable certainty and definiteness the causes which resulted 
to his injury, and connects the défendant therewith, and from such 
allégations the défendant is apprised of the character of the accusa- 
tion, and it is not apparent that he will be prejudiced in making his 
défense, a déclaration will not be struck out, even though it may con- 
tain some statements of a gênerai and indefinite character, and shall 
fail to disclose the exact times and places when some of the alleged 
steps in furtherance of the conspiracy were carried on, or the names 
of ail the persons employed therein. If as to such gênerai statements 
the défendant deems himself entitled to more spécifie information, he 
may apply for a bill of particulars in regard thereto; but the right 
of the plaintiff to hâve his cause judicially inquired into is not to be 
made dépendent upon his ability to state with exactness each step or 
each of the several parts of a step which either from the results pre- 
sumably took place or which he allèges took place. He is not required 
to allège more than is necessary to be proven, nor is he to be unduly 
limited in making his allégations of steps taken because at the time of 
making them he is not in possession of the spécifie data which at the 
trial he will find necessary to establish such step, unless such step or 
steps by the very framework of his pleadings are essential to his 
cause of action, and it is apparent that without more definite data the 
défendant will be prejudiced in his défense in meeting such allégation. 
To ihsist that the plaintifï insert in his déclaration only such steps as 
would be sufficient to maintain his action would be to unduly limit 
or skeletonize his pleading, a course apt to prove embarrassing, if not 
disastrous, at the trial, where the range of évidence may be limited 
by the paucity of the allégations, and one which would be antagonistic 
to, rather than co-operative with, the législative purpose manifested 
in the Anti-Trust Act. 

[7] Turning now to the particular criticisms leveled by the de- 
fendants against specified paragraphs, I notice a sufficient variety 
of the alleged spécifie infirmities to illustrate the character of the 
objections. Paragraph 4, as noted Under the head of duplicity, avers 
the making of contracts, the entering into combinations, and eiïect- 
ing a monopoly. It does not set out such agreements, or the namés 
of the competitiors injured by such combinations and monopoly. 
What hasbeen herein said as to the ground of duplicity is applicable 
hère, viz., that this paragraph is in the main introductory to the 
charge of conspiracy laid by plaintiff against the défendants. The 
gênerai charge of conspiracy to efifect a monopoly and its results 
contained in this paragraph, standing by itself, perhaps, would be 
insufficient to withstand the attack of vagueness and uncertainty, 
but it is not intended to furnish the entire. cause of action, but only 
the groundwork and the conditions- preliminary thereto; the par- 
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ticular steps and development of the alleged conspiracy being- found 
in the subséquent paragraphs. 

Paragraphs 6, 7, and 8 are alleged to be uncertain and indefinite 
in net apprising of "the methods and devices employed to prevent 
the plaintiiï from acquiring any portion of the powder trade," and 
in failing to give names, etc. An examination of thèse paragraphs 
shows that paragraph 6 avers only matter of inducement relating 
to trade conditions previous to the incorporation of both the plaintiff 
and the New Jersey Company, and how the plaintiff availed itself 
of a favorable location of its plant with référence to freight and 
transportation f acilities, and that paragraphs 7 and 8, af ter averring 
that defencknts entered into the conspiracy before mentioned to 
coeree plaintiff, and that the cost thereof was to be apportioned among 
such défendants ratably, and that the New Jersey Company employed 
every method and device known to its agents to prevent plaintiff from 
getting any of the powder trade, to destroy its crédit and withdraw 
from it its customers, and the methods employed for such purpose, 
conclude with the statement, "as more particularly hereinafter set 
forth." Obviously, as far as the défendants' allégations of infirmity 
are concerned, thèse paragraphs cannot be considered alone, but 
must be read and interpreted in connection with the paragraphs fol- 
lowing. 

Paragraph 9 avers that the New Jersey Company, "at various times 
after plaintiff's plant went into opération, employed evilly-disposed 
persons to enter the mines of operators who had made purchases of 
black blasting powder of plaintiff * * * so as to induce the pur- 
chaser to reject the same, * * * and in some instances thèse 
methods succeeded, * * * and by reason of such wrongful and 
wicked Conduct certain consignments of powder from plaintiff's mills 
were from time to time rejected." Thèse allégations are very gên- 
erai, and the subject-matter is one that carries the suggestion that 
more particular knowledge of the dates when and the mines where 
such occurrences took place, and the customers lost by such methods, 
is in the possession of the plaintiff than stated. This knowledge, 
however, can be had on demand for a bill of particulars; and as the 
plaintiff on the argument hereof, and reiterated in the briefs, offered 
to furnish greater particulars of any of its averments, if required, 
défendants will be relieved of any supposed préjudice from the gener- 
ality of the allégations by taking that course. The further averment in 
this paragraph that various committees of the miners waited upon the 
plaintiff, proposing to withdraw their opposition to plaintiff's powder 
for a considération, is impertinent and irrelevant to any issue that can 
be raised in the cause, and should be stricken out. The further aver- 
ment in this paragraph concerning the mingling of defendant's em- 
ployés. Vjfith such miners to induce them to reject plaintiff's powder does 
not give.the names of atiy such persons. As the names of the defend- 
ant's employés ordinarily are more likely to be known by défendants, 
if such averment accords with the fact, that allégation will not be struck 
out. The same ruling applies to the failure to name some of the per- 
sons in the allégations of the tenth paragraph, where it is charged 
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that the New Jersey Company "on various occasions caused various 
persons to seek employaient with plaintiff for the purpose * * * 
of obtaining its manufacturing and business secrets, * * * and en- 
listed the services of employés of various railway companies * * * 
to furnish reports on ail shipments made by plaintiff f rom its mills, 
and said information was made use of in various ways to induce said 
consignées to reject shipments, * * * and in some cases such 
customers were thereby induced to désert plaintiff and in other cases 
to reject the shipments already consigned." If the défendants désire 
more spécifie data as to the names of the customers and consignées 
who were so induced to désert the plaintiff or reject purchases of 
powder, the plaintiff may also in this respect be called upon by a bill 
of particulars to furnish it. The same course may be taken as to 
the failure of the pleader in paragraph 11 to give the name of a con- 
sumer who was induced to withdraw his trade from the plaintiff by 
means of the methods of the défendant stated in that paragraph. 

Paragraph 13 recites an explosion at plaintiff's mills, which, it is al- 
leged, was exaggerated by the New Jersey Company to create a feel- 
ing of distrust among plaintiff's customers of its ability to meet fu- 
ture requirements, with the purpose of obtaining its customers, etc. 
So much of the paragraph as relates to the manner of the explosion 
and its effect upon the plant and employés is evidential, and in some 
respects irrelevant in character, but as it may be treated as introduc- 
tory to the complained of acts of the New Jersey Company in rela- 
tion to such explosion, and as it can in no way embarrass or préju- 
dice the défendants in their défense, it will not be struck out. 

Taking the déclaration as a whole, it discloses several and various 
steps alleged to be in furtherance of the conspiracy to prevent legiti- 
mate compétition in such powder trade. Thèse steps are : Efforts to 
frustrate the organization of the plaintiff and to prevent it from se- 
curing any or a favorable site for its plant ; attempts to coerce it into 
combination with such défendant or to drive it out of business, as by 
seeking to induce each consumer of the kind of powder manufactured 
by plaintiff to enter into long-time Contracts with défendant to give 
it the exclusive trade in such powder; to reniove such consumers from 
the open market for a sufficiently long time to prevent plaintiff from 
getting enough business tp run its mills on a profitable basis; that 
such contracts were obtained sometimes by secret rebates and spécial 
priées, by threats to prevent plaintiff's customers from obtaining pow- 
der not manufactured by plaintiff, by circulating exaggerated reports 
of mishaps at plaintiff's mills to create misgiving among its customers 
of its ability to meet their future requirements; by false statements 
of the quality of the plaintiff's powder, by threats to discrédit its cus- 
tomers' solvency among their creditors, and by offers of financial as- 
sistance; that, when such contracts were not made, other coercive 
steps were taken, such as selling below cost in certain areas to destroy 
compétition, while maintaihing excessive priées in territory not en- 
tered by independent companies in order to recoup its losses sustained 
by such underselling ; underselling plaintiff, regardless of price; ob- 
taining by corrupt means confidential information about plaintiff's 
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business and customers; attacking its and its customers' crédit by 
f aise reports of their solvency ; tampering with its processes of manu- 
facture; destroying its property; causing employés in mines where 
plaintiff's powder was used to refuse to use it ; entering into combina- 
tion with the manufacturers of high-grade powder making machinery 
to control their output exclusively with the purpose of preventing 
plaintiff from obtaining its needed machinery to install and run its 
powder-making plant. 

The déclaration in the Loewe v. Lawlor Case, set out in full in the 
margin of the reported opinion, and which was there held to show a 
case within the statute, is not so différent in respect to the generality 
of many of its allégations from the déclaration hère considered as to 
admit of a différent finding, if the objections related to its declared 
cause of action, rather than the form of stating it. While many of 
the matters that may be considered on a motion to strike out could 
not be entertained on gênerai demurrer, nevertheless, it cannot be held 
that the allégations herein attacked are so vague and indefinite as to 
préjudice the défendant in making answer thereto. 

The motion to strike out the déclaration is denied, but the parts 
herein specifically condemned as faulty are expunged therefrom with- 
out costs to either party. 

Note.— The foUowlng is the déclaration referred to in the opinion: 

Declabation. 
Action under Section 7 of Act of Congress of July 2, 1890. 
To the Honorable Judges of the Above-Entitled Court: 

The E. I. Du Pont de Nemours & Company (a corporation of Delaware), E. 
I. Du Pont de Nemours, Powder Company (a corjjoration of New Jersey), K. 
I. Du Pont de Nemours & Company (a corporation of Penusylvanla), Du 
Pont International Powder Company (a corporation), Delaware Securities 
Company (a corporation). California Investment Company (a corporation), 
Delaware Investment Company (a corporation), the Hazard Powder Company 
(a corporation), Latlin & Fiaiid Powder Company (a corporation), Bastern 
Dynamite Company (a corporation), Fairmont l'owder Company (a corpo- 
ration), International Smokeless Powder & Chemical Company (a corpora- 
tion), Judson Dynamite & Powder Company of California (a corporation), 
Alexis I. Du Pont, Alfred 1. Du Pont, Eugène Du Pont, Eugène E. Du Pont, 
Pierre S. Du Pont, Henry F. Du Pont, Irenêe Du Pont, Francis I. Du Pont, 
Thomas Coleman Du Pont, Victor Du Pont, Jr., Jonathan A. Haskell, Arthur 
J. Moxham, Hamilton M. Barksdale, Edmond G. Buckner, and Frank L. 
Connable, the défendants in this suit were summoned to answer the Buckeye 
Powder Company, the plaintiff therein, in an action for damages under ttie 
seventh section of the act of Congress of July 2, 1890, known as the "Sherman 
Act"; and thereupon the plaintiff, by MacFarland, Taylor & Costello, its 
attorneys, complains as foUows, to wit: Whereas 

First. That plaintiff, is and has been ever sinee on or about the 15th day 
of February, 1903, a corporation duly organized and existlng under the law's 
of the State of Delaware; that tlie purpose of the incorporation and or- 
ganization of plaintiff was to carry ou the business of manufacturing and 
selling powder and other explosives, and particularly black blasting powder: 
that It began such business on or about the Ist day of September, 1903, and 
continued in and conducted said business down to the 19th day of September, 
1908, and during ail of sald period its business was Interstate and conducted 
in the state of Illinois, lowa, Indiana, Ohio, Michigan, Minnesota, Missouri, 
Montana, Kansas, Nebraska, Colorado, Wyoming, West Virginia, and Indian 
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Terrltory, and the foreîgn country of Mexico; that during ail ot sald 
perlod It manufaetured black blasting powder in the state of Illinois for the 
purposeof selling the same lu the states, terrltory, and foreign country 
above mentioned, and the same was sold and delivered to purchasera in said 
statés, terrltory, and foreign country. 

Second, That the défendant E. I. Du Pont de Nemours & Company is, 
and bas been ever slnee the 26th day of Febmary, 1902, a corporation or- 
ganlzed and existlng under the laws of the state of Delaware ; that the de- 
fen(^ant É. I. Du Pont de Nemours Powder Company Is, and bas been ever 
slneè the 19th day of May, 190S, a corporation organized and existlng under 
the laws of the state of New Jersey; that the défendant E. I. Du Pont de 
Nemours & Company of Pennsylvanla is, and bas been ever slnee the llth 
day of September, 1903, a corporation organized and existlng under the 
laws o( the state of Pennsylvanla ; that the Du Pont International Powder 
Company Is, and bas been ever slnee the 14th day of December, 1903, a 
corporation orgànlzed and existlng under the laws of the state of Delaware; 
that the défendant the Delaware Securitles Company Is, and bas been ever 
since the 20th day of September, 1902, a corporation organized and existlng 
under the laws of the state of Delaware; that tbe C'allfomla Investment 
Company Is, and has been ever since the 7th day of AprU, 1903, a corporation 
organized and existlng under the laws of the state of Delaware; that thé 
Delaware Investment Company is, and has been ever since the 20th day of 
September, 1902, a corporation organized and existlng under the laws of 
the state of Delaware; that the Hazard Powder Company is, and was during 
the tlmes herëinafter mentioned, a corporation organized and dolng business 
under tbe laws of the state of Connecticut; that the défendant Laflin & Eand 
Powder Company is, and was during the tlmes herëinafter mentioned, a cor- 
poration organized and doing business under the laws of tbe state of New 
York; that the défendant the.Eastern Dynamite Company is, and was during 
the tlmes herëinafter mentioned, a corporation organized and doing business 
under tbe laws of the state of New Jersey ; that the défendant Falrmont 
Powder Company is, and was during the tlmes herëinafter mentioned, a cor- 
poration organized and existlng under the laws of the state of West Virginia ; 
that the défendant tbe International Smokeless Powder & Chemical Company 
is, and waâ during the tlmes herëinafter mentioned, a corporation orgarilzed 
and exlsting under the laws of the state of New Jersey; that the défendant 
Judson Dynamite & Powder Company of Oallfornîa Is, and wa? durhig the 
tlmes herëinafter mentioned, a corporation organized and exlsting under the 
laws of the state of CWifornia; and the défendants and each of them are, 
and werè during the tlmes herëinafter mentioned, engaged în Interstate 
trade and commerce In the shlpment and sale of gunpowder and, other high 
explosive* among the states and territoMes of the United States and in 
foreign coun tries; 

Thlrd* That the Indlvldual défendants, Thomas Colemah Du Pont, Pierre 
S. Du Pont, Alexis I. Du Pont, Alfred I. Du Pont, Eugène Du Pont, Eugène 
B. Du Pont, Henry P. Du Pont, Irenée Du Pont, Francis I. Du Pont, Victor 
Du Pont, Jr., Arthur J. Moxham, Hamilton M. Bartsdale, Edmond G. Buck: 
ner, Frank L. Connable, and Jonathan A. Haskell are and eaçh of them is a; 
citizen and résident Of the state and district of Delaware, and sald indlvldual 
défendants, and each of them as officers and dlrectors of the defeijdants men- 
tioned lii the last preceding paragraph, or some of them, haye participated 
in, dii'éeted, ahd 'mahaged thèlr affairs In, the conduct of the Interstate 
trade aforesaid. 

ffourth. Plaintîff tehows that fof a long tlme previons to the year 1902, to 
wlt,' for a period bf more than 80 yeârs ànd by means of many agreements 
and the adofttlon of many forms, certain irianufacturers and yendors of 
p'oWder ans Other explosives In the United States and foreign cOuntrlés, In- 
cindinf some df thè défendants above mentioned, had attempted to es- 
tàbllsh, and In a' nieasure hâd' SUcceéded in èstabllshlng, à "hiore- or ; less 
complété monopôly of said tl?àde in their owh hands; that by fomuf thelr 
competitors''Outof business or cOerclng theni into a union wlth tlièm; by 
ImpoBlng fines and penaltles for violation of said agreements to monbpol.ize 
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said trade, by limitlng the output of the varions parties to said agreements, 
fey apportionlng the share of business among the said parties, and by divid- 
Ing the said trade among themselves, by flxlng the priées of said powder 
and other explosives arbitrarily and not according to any law of supply and 
demand, the said manufacturers and vendors became and continued to be an 
unlawful combination for the purpose of restraining Interstate trade and com- 
merce within the United States and foreign countries; that on or about the 
9th day of February, 1902, the défendants Thomas Coleman Du Pont and 
Pierre S. Du Pont, with the intent and purpose of securing a more complète 
monopoly and a more effective control of the powder trade in the United 
States and foreign countries, caused the défendant E. I. Du Pont de Ne- 
mours & Company to be organlzed under the laWs of the state of Delaware 
as a corporation under the name of the E. I. Du Pont de Nemours Company 
<which name was subsequently changea to the name now borne by said 
défendant) : and thereupon the said défendant E. I. Du Pont de Nemours & 
Company entered upon the pollcy of securing the actual physlcal or légal 
control and ownership of ail the plants, manufactories, and tangible prop- 
erty theretofore partially controUed by them, or, theretofore co-operatlng with 
them, to monopolize the powder trade aforesaid, and to vest the absolute 
ownership thereof in said E. I. Du Pont de Nemours & Company and to 
dissolve and destroy their entity, so that there could not be any interférence 
with the plans of said défendant to completely monopolize the powder trade 
ta the United States and foreign countries ; that in pursuance of said policy 
and purpose the said défendant B. I. Du Pont de Nemours & Company there- 
after succeeded in absorbing or acquiring control of a large number of said 
plants, manufactories, and tangible property and of the corporations owning 
and operating the same. And plaintiff further shows that notwithstanding 
the success of said défendant E. I. Du Pont de Nemours & Company In Its 
efforts to monopolize the said trade, not being satisfied with the com- 
pleteness of its monopoly, and seeking to make said control absolute, on the 
19th day of May, 1903, caused the défendant E. I. Du Pont de Nemours 
Powder Company to be organlzed under the laws of the state of New Jersey 
with a capital stock of flfty million (.?50,000,000) dollars to act as a holding 
Company of the various propertles, manufactories, and plants which had al- 
ready been or might thereafter be acqulred by it; and thereupon the said de- 
fendant B. I. Du Pont de Nemours & Company, in considération of the issu- 
ance to it of thirty million two hundred thousand ($30,200,000) dollars par 
value of the capital stock of the said E. I. Du Pont de Nemours Powder Com- 
pany, sold, assigned, and transferred to said E. I. Du Pont de Nemours Pow- 
der Company, ail the rlght, tltle, and interest which it possessed in or to any 
of the plants, manufactories, or properties hitherto acqulred by it, and there- 
by placed within the absolute control of the said E. I. Du Pont de Nemours 
Powder Company the property, plants, and manufactories and the business of 
the following named corporations, and thereupon caused said corporations to 
be dissolved and destroyed and removed from the business of manufacturing 
and selling powder and other explosives, to wit: Blue Ridge Powder Com- 
pany, U. S. Dynamite Company, Laflln Powder Manufacturing Ot>mpany, 
Hudson Blver Powder Company, Acme Powder Company, Columbia Powder 
Company, Dittmar Powder & Chemical Company, Mr. Wolf Dynamite Compa- 
ny, Rock Glycérine Company, Sterling Dynamite Company, Atlantic Dynamite 
Company of New Jersey, Atlantic Dynamite Company of New York, Hecla 
Dynamite Company, Hercules Powder Company, Repauno Chemical Company, 
Repauno Manufacturing Company, Clinton Dynamite Company, A. Kirk & Son 
Company, Roblna Fuse Company, Weldy Dynamite Company, Oliver Dynamite 
Company, Monarch Powder Company, Forcite Powder Company of New Jer- 
sey, Forcite Powder Company of New York, New York Powder Company of 
New Jersey, New York Powder Company of New York, Electric Powder 
Company, Joplin Powder Company, Shenandoah Powder Company, Brooklyn 
Glycérine Manufacturing and Reflning Company, Pennsylvania Torpédo Com- 
pany, A. S. Speece Powder Manufacturing Company, Giant Manufacturing 
Company, Standard Bxportlng Company, Limited, Metropolitan Powder Com- 
pany, Climax Powder Manufacturing Company, Explosives Supply Company, 
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American Stor. and Deliv. Company, Atlantic Manufacturing Company, Hud- 
SQû River Wood Pulp Manufacturing Company, National Torpédo Company, 
Producers' Powder Company, Chattanooga Powder Company, I^ake Buperlor 
Powder Company, Oliio Powder Company, American Forcite Powder Manu- 
facturing Company, Hecla Powder Company, Antliracite Powder Com- 
pany, Globe Powder Company, Marcellus Powder Company,. H. Julius Smith 
Electric Fuse Company, James Macbetli & Co., Phœnix Powder Manu- 
facturing Company, Conemaugh Powder Company, Enterprise Hlgh Explosive 
Company, Schagliticoke Powder Company, California Vig Powder Company, 
Oalifornia Powder Works, Western ïorpedo Company, Oliver Powder Com- 
pany, Thompson Torpédo Company, E. I. Du Pont Company, King Mer- 
cantile Company, and Mahoning Powder Company; and thereupon the said 
E. I. Du Pont de Nemours Powder Company became possessed of a con- 
trolling interest In the capital stock of each of the defer.dants herein, to wit : 
Hazard Powder Company, the Laflin & Rand Powder Company, the Eastern 
Dynamite Company, the Fairmont Powder Company, the International 
Smokeless Powder & Chemical Company, the Judson Dynamite & Powder 
Company, t)ie Delaware Securities Company, the Delaware Investment Com- 
pany, the California Investment Company, the E. I. Du Pont de Nemours 
Coujpany of Penusylvania, and the International Powder Company. And 
plamtifC further shows that the défendants Thomas Coleman Du Pont, 
Pierre S. Du Pont, Alexis I. Du Pont, Alfred I. Du Pont, Eugène Du Pont,. 
Eugène E. Du Pont, Henry F. Du Pont, Irenée Du Pont, Francis I. Du Pont, 
Victor Du Pont, Jr., Jonathan A. Haskell, Arthur J. Moxham, Hamilton 
M. Barksdale, and Frank L. Conuable, as offlcers and directors of the said 
défendants E. I. Du Pont de Nemours & Company, and E. I. Du Pont de 
Nemours Powder Company, and the défendant International Smokeless Pow- 
der & Chemical Company, or oue of them, and the défendant Edmond G. 
Buckner, as a director of the said défendant International Smokeless Powder 
& Chemical Company, and each and ail of them, hâve Instituted, directed^ 
ratlfled, or approved of the various unlawful and wrongful acts hereinbefore 
and hereinatter complnined of. And plalntifif further shows that by reason 
of the^matters and thhigs alleged and set forth Ui this paragraph the défend- 
ants succeeded in establishing within themselves, and hâve ever siiice main- 
tained, a praetically complète monopoly in Interstate trade in powder and 
other explosives amoiinthig to about ninety-five per cent. (95%) of said eutire 
trade, and ever since bave been and now are engaged in a combination and 
conspiracy to unreasonably restrain and monopolize said trade throughout 
the United States and foreign eountries, and hâve suppressed compétition,, 
and hâve fixed prices of poWder and other explosives arbitrarily and unrea- 
sonably, and hâve drlven indepehdent competitors ont of business, or hâve 
coerced them Into a sale to or union wlth said unlawful combination, and 
hâve unreasonably restrained trade and commerce among the several states 
of the United States and with foreign nations, and hâve committed various 
other unlawful and wrongful acts as hereinafter set forth, ail In contraven- 
tion of the laws of the United Sfcites and particularly the act of Congres» 
of July 2, 1890, and in dérogation of the rights of plaintiflf, to Its great dam- 
age, as hereinafter set forth. 

Flfth. PlaintifiC shows that, a short time préviens to the date when plain- 
tiff was incorporated and organized as hereinbefore set forth, one R. S. Wad- 
dell, who afterwards became Its président and gênerai manager, conceived 
the idea of organlzlng, and afterwards perfected the organizatiou, of plaintitf 
for the purpose of entering into the business of the manufacture and sale 
of black blasting powder, and his active expérience and acquaintance wlth 
the powder trade In the United States and foreign eountries for a pèriod 
of more than 30 years enabled him to détermine with sclentiflc accu- 
racy the best and most practical fieid for suecessful opération of a plant 
wlth whieh to conduct such business ; that the défendants well knew of the 
expérience and abillty of said Waddell as a powder expert and salesman, 
and well knew that his acquaintance with the powder trade was wlde and 
accurate; that as soon as the said défendants became aware of the puv- 
pose of the said Waddell to organize plalntiff and engage In the manu- 
facture and 8ale of black blasting powder, and with the Intent and purpose 
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to perpetviate the monopoly which they had alreîidy acquired as aforesaid, 
entered into a conspiracy to prevent him from carrying out his said purpose. 
and the ofïicers and agents of the défendant E. I. Du Pont de Nemours & 
Company endeavored to dissuade the said Waddell from oarrying out hls 
sald purpose, failing in which they then ofCered to joiu him In conducting 
said business upon the condition that he would place the sald défendant E. I. 
Du Pont de Nemours & Company in control of sald plaintlff's business and 
afCairs, and failing to obtaln the consent of the said Waddell thereto, the 
said officers and agents then endeavored to Influence him to cause the plant of 
the plaintiff to be located In a sparsely settled région, where the development 
of the market for black blasting povvder had been eomparatlvely slow and 
not of sufficient conséquence to .lustify the hope of prospérons returns. Find- 
ing that the said Waddell could not be moved in his purpose to sélect a 
location and site for the plant and mills at a point where the powder trade 
was already largely developed and rapidly developing, the said officers and 
agents thereupon immediately formed a plan to prevent him from carrying 
out his purpose of organizing your plaintiff and engaging In the business 
of manufacturlng and selling powder and other explosives, thus planning 
to retaln the monopoly of said trade, and with this end in vlew they placed 
détectives on the traek of the said Waddell to shadow him throughout the 
United States as he should journey from place to place in search of a loca- 
tion, to keep them advised of his movements, and to enahle them through 
their emissaries to forestall him in obtaining a location, and to create op- 
position to the location of plaintifPs plant in such place as mlght be de- 
cided upon, by instilling fear into the minds of the people thereabout, and 
also, if need be, by entering into compétition with the plaintiff for the pur- 
chase of sites and bidding up the price of said property, not, however, with 
any purpose to niake use of the same themselves, but to prevent the en- 
trance of an independent competltor for the powder trade in the states. 
terrltory, and foreign country aforesaid, and with a vlew of altogether 
preventing plaintiff from finding a site for its mills and plant ; that by reason 
of the matters and things set forth in this paragraph the sald Waddell was 
compelled to travel from place to place with great secrecy, and sometimes 
under assumed names, and to adopt various disgulses to avoid being inter- 
fered with, and the said Waddell was thereby compelled to spend much 
tinie and money in an effort to avoid the unjustiflable surveillance to which 
the sald défendants subjected him while in the pursuit of a lawful ealllnc 
and while engagea in the rightful exercise of the privilèges guaranteed to 
citizens of the United States by the laws of the land. 

Sixth. Plaintiff shows that, by reason of the dangerous nature of powder 
and other explosives, the matter of freight rates and transportatlon facilities 
are important and often controlllng factors in determinlng the price or priées 
at whicU the same can be delivered to the consumer profltably and econom- 
ically ; and for this reason the powder trade of the United States and ad- 
.loining countries, if left free to adjust itself naturally. would tend to the 
establishment of many local plants and to active compétition between manu- 
facturers, and would thereby resuit in great benetit to the consumer, and 
would thereby tend to maintain priées at such figures as would produce rea- 
sonable and living profits to the manufacturer: that this is particularly true 
of black blasting powder, which Is niost commonly used in coal minlng 
opérations; that long expérience has demonstrated that one pound of such 
powder wlll be consumed on the average to each ton of coal mined. Plaintiff 
further shows that by reason of the matters and things set forth in this 
paragraph, and by reason of the fact that there was previous to the year 
1903 a great extension of coal mining opérations and a large and rapidly 
developing trade in black blasting powder in the states of Illinois, lowà. 
Indiana, Ohio, Michigan, Minnesota, Missouri, Montana, Kansas, Nehraska, 
Colorado, Wyoming, West Virginia and Indlan Terrltory, and the foreîgn 
country of Mexico, the promoters of the business In which plaintiff was or- 
ganlzed to engage, with the intent and purpose to supply a natural market 
and demand and to conduct a legitlmate and profitable business in the manu- 
facture and sale of black blasting powder, selected a point near the clty of 
Peoria, state of Illinois, as the most favorable location for its plant and 
196 F.— 34 
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mills and constructed the same at sald point; that said clty of Peorla waa 
at said tlme and ever since has been favorably sltuated wlth respect to 
rallroad fadlitles and transportatlon, and has had and stlU has the benefit 
of favorable freight rates due to compétitive transportatlon conditions; that, 
by reason of the superlor transportatlon faclllties and freight rates thus af- 
forded, plalntlff was assured of a vast market for its product as aforesald. 
And plalntlff further shows that the natural and normal Inerease of the 
consumption of black blastlng powder in said states, terrltory, and for- 
eign country, for a long tlme previous to the location and construction of Its 
said plant and mills, was much more than sufficient to hâve absorbed the 
entire output thereof, working at their fuU capacity, without divertlug any 
of the trade already establlshed from the usual channels of supply and 
without disturbing any existing business of any other manufacturer thereof. 

Seventh. Plalntlff shows that by reason of the favorable location of Its 
mUls and plant as herelnbefore alleged, and by reason of the superlor faclll- 
ties of transportatlon and freight rates afforded thereby. it was able to 
meet the requirements of consumers of black blastlng powder In the states, 
terrltory, and foreign country above mentloned, at the lowest price at which 
the same could be niade and supplled and leave a falr and living profit; that 
it was willing and able to engage In fair and open compétition for the 
said trade wlth any other manufacturer or manufacturers of black blastlng 
powder; that défendants, well knowlng this fact, but belng desirous to 
prevént fair and open compétition, or in fact any compétition at ail, and wlth 
the design and intent to coerce plalntlff into a combination wlth said de- 
fendants, or to drive it out bf business, and thereby stlfle compétition In said 
district, entered into a conspiracy wlth each other, whereby ail the other 
défendants except the E. I. Du Pont de Nemours Powder Company agreed 
to retire from the business of supplying or competing for the trade in said 
states, territory, or foreign country, and thus leave the said E. I. Du Pont 
de Nemours Powder Company a clear field to carry on a war of extermination 
iigainst plalritlfC and drive it out of business; and in pursuance of said 
agreement and as part thereof an arrangement was made between said con- 
spira tors whereby ail losses were to be apportloned among them ratably, and 
whereby the said défendant E. I. Du Pont de Nemours Powder Company 
should be compensated for ail losses which it mlght incur or sufEer in carry- 
ing on such war of extermination. Thereupon the said défendant E. I. Du 
Font de Nemours Powder Company appolnted a committee (known and desig- 
nated as "the Peorla Committee") to hâve charge of and conduct sald fight 
against plalntlff, and in further pursuance of said arrangement, for the 
purpose of enabling the défendant E. I. Du Pont de Nemours Powder Com- 
pany to conduct a more effective campaign against your petitloner, ail of 
the other défendants withdrew their agencies from sald clty of Peoria and 
ceased ail effort to secure any of the trade in black blastlng pow^der for 
themselves wlthln said states, terrltory, and foreign country, taklng In lieu 
thereof certain allotments of trade elsewhere to compensate them for the 
trade thus yielded; that thereupon the sald défendant E. I. Du Pont de 
Nemours Powder Company began and continued a most determined, bitter, 
and disastrous warfare against plalntlff to destroy Its business and prevent 
it from acqulring any new business and to drive it out of business entirely, 
as more particularly hereinafter set forth. 

Bighth. Plalntlff further shoWs that the défendant B. I. Du Pont de Ne- 
mours Powder Company Instltuted shortly after the organizatlon of said 
Company, and malntalned and still maintains as a part of Its organiza- 
tlon for the more effective prévention and suppression of compétition, a de- 
partment or bureau known as the "Bureau of Information" (sometimes calTed 
"Trade Reports Bureau"); that 'the headquarters of sald bureau wâs es- 
tabllshed and has since been kièpt at the head office of said défendant In the 
City of Wilmlngton, Delaware; that said bureau has malntalned and still 
maintains a System of agents, emissarles, spies, and détectives throughout 
the various states and territories of the United States and In some foreign 
countries for the purpose of coUecting and reportlng ail facts, rumôris, and 
Information of every kind concerning the trade In powder and other ex- 
plosives, and concerning the various consumers and manufacturers of the 



BUCKEYE POWDER CO. V. B. I. DU PONT DE NEMOURS P. CO. 531 

same; that said agents, emissarles, spies, and détectives are from time 
to time Instructed and required to collect such facts, rumors, and informa- 
tion in any manner which they niay deem necessary for that purpose and 
witliout regard to the means employed ; that by reason of said instructions 
and requiremeuts the said agents, enilssaries, spies, and détectives hâve 
resorted to varions questionable and eorrupt practices for the purpose of 
obtalning such facts, rumors, and information, and said défendant has 
thereby built up and maintained a System of esplonage upon the business 
and private affairs of persons, corporations, and associations engaged In 
legltlmate occupations throughout the United States and foreign countrles 
entirely at varianee with the genius of the government of the United States 
and in contravention of the statutes and laws of the land; that from time 
to time a vast amount of facts, rumors, and other information has been 
collected and forwarded to said Bureau of Information, and the same has 
been tabulated and arrangea into three divisions, designated as White, 
Yellow, and Red Divisions ; that the White Division contains reports concern- 
ing consumers and manufacturers who are classed as loyal to the said dé- 
fendant E. I. Du Pont de Nemours Powder Company and whose loyaltj" may 
dependèd upon under ail circumstanees ; that the Yellovs' Division contains 
reports of consumers and manufacturers who are considered as friendly 
to said défendant, but untrustworthy, and whose movements must be watched. 
and who must be dealt with as the circumstanees may seem to require from 
time to time, and who are kept under close surveillance and espionage to 
prevént the loss of their trade, support, and co-operatlon ; that the Red 
Division contains reports of consumers and manufacturers Icnown to bo 
independent, and who are ready and willing at ail times to enter the 
open market and encourage compétition in the powder trade, and who are, 
therefore, classed as enemies to said défendant and dangerous to its mo- 
nopoly, and who are marked for the most vigorous methods which can be 
brought to bear to coerce them into a union with the défendants or to com- 
pletely drive them ont of business, and the agents, emissarles, spies, and dé- 
tectives of the B. I. Du Pont de Nemours Powder Company are required 
to increase their vigilance and espionage and seize upon every opportunity to 
annoy, embarrass, and injure them in such business; and for this purpose 
such agents, emissarles, spies, and détectives are authorized to stir up strife 
between employers and employés, to encourage creditors to institute légal 
proceedingsj to create false and mallclous rumors concerning their solvency, 
and génerally do any and every thlng which would tend to discrédit and 
embarrass thein, and to make f ull reports of ail such false and tictltious 
conditions thus sedulously and wickedly created by themselves; that It has 
long been the practice with said Bureau of Information to sélect certain tacts, 
rumors, and other Information and spread them broadcast among the powder 
trade, where they would produce the greatest damage to such consumers and 
manufacturers Included within the class known as the Red Division, In 
order to force them to ally themselves with said défendant and co-operate 
with it iii maintaining its monopolistic coiitrol of the powder trade or drive 
them out of business entirely. And plaintlfï further shows that plaintitï 
and its custpmers were classed by said bureau with the division known 
as the Red Division, and that every method and device known to the said 
bureau aiid its agents, emissarles, spies, and détectives was employed to 
prevent it from acquiring any portion of the powder trade and to prevént 
consumers 6Î black blasting powder from purchasing the same from it, and 
to induce its customers to abandon it, and to injure and destroy its crédit 
by creattug distrust amohg its creditors, and by civculatlng false and malici- 
ous rumors iregardlng its solvency, and by circulating false and mallclous 
statements concerning the quality of the powder manufactured by peti- 
tloner, aad by stirrlng up strife between miners and operators, thereby to 
induce said miners to refuse to use the powder manufactured by plaintiff, 
and by • circulating false and malicious reports concerning the solvency of 
customers of the plaintlfC, for the purpose of embarrasslng them among their 
creditors ■ and forcing them to abandon plaintiff, and by secretly sendlng its 
emissarles and spies into plaintiflC's mills and plant to learn the secrets of 
its business and tampering with Its processes, and to destroy its buildings 
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and machinery, and by employing the agents of various transportation com- 
panies to furnish information oif the consignments from plaintiff's niills and 
tlie names and addr«sses of the consignées, and thereafter indueing said 
consignées to reject said consignments by ofCering to furnisli them black 
blasting powder below the priée coutracted with the plaintiff, and below 
any price which plaintiff mlght see fit to oflter, and below the actual cost of 
said powder if necessary to secure said trade, ail as more partieularly here- 
inafter set forth. 

Nlnth. Plaintiff shows that there was. during the period while plaintiff 
was eugaged in the manufacture and sale of powder, an association Icnowu 
as the "Coal Operators' Association," composed of the owners and oper- 
ators of coal mines in the state of Illinois and other states, and another 
association known as the "Miners' Union," composed of miners engagea in 
mining said mines; that annually, or as often as might appear to be neces- 
sary, an agreement was regularly entered Into between said associations to 
the effect that the members of the Operators' Association should origiually 
purchase ail powder necessary to be used in the mining opérations to be 
carrled on in ail mines owned or operated by them, and that the members 
of the Miners' Union would buy of the operators ail the powder used by 
them in performing the work in such mines, at the agreed priée of one 
dollar and seventy-five cents ($1.75) per keg; that said priée was fixed and 
uncbangeable during the life of said agreement, regardless of the price at 
which the operators might be able to purchase said powder; that thesa 
agreements hâve sometimes produced discord between the members of tbe 
two associations, and haye sometimes led to claims of injustice on the part of 
the miners against the operators by reason of the variation in the priées at 
which the operators niay hâve been enabled to purchase the pow'der from 
the manufacturer. And plaintiff shows that the défendant E. I. Du Pont de 
Nemours Powder Company, at various times after plaintiff's plant went into 
opération, employed evllly-disposed persous to enter the mines of operators 
who had made purchases of black blasting powder of plaintiff, for the pur- 
pose of stirring up discontent among the miners and to iustill Into their 
minds préjudice against said powder, and to cause them to refuse to use tbe 
same, so as to induce the purchaser to reject the same, intending and plan- 
ning thereby to secure to itself the business of said operators; and in some 
instances thèse methods succeeded tn producing boycotts by said miners 
against the powder manufactured by plaintiff, and by reason of such wrong- 
ful and wicked conduct certain consignments of powder from plaintiff's 
mills were from time to time rejected and returned, and further purchases 
were diseontinued through fear of causing disagreements and disturbances 
which would lead to shut-downs aud Idleness. Plaintiff further shows that 
such a condition was the more easily created by reason of the fact that 
the Miners' Union always reserved the right under said agreements to sélect 
the grade and make of powder which the operator was bound to purchase; 
and in order to foment unjust opposition and strife, certain persons were 
employed by said défendant E. I. Du Pont de Nemours Powder Company to 
travel from place to place and mingle with the miners of the various coal 
mines to insidlously induce them to believe that It was for their luterest 
to reject the powder manufactured by the plaintiff, and certain influential 
miners were employed to make use of their influence with their fellow 
workmen to Induce them to boycott such powder; that In some cases In- 
toxicating liquors were distributed among said miners, sometimes clothlng, 
food, and household articles were distributed among said miners and their 
familles, and sometimes cash was paid to various of said miners to obtahi 
their co-operation and tafluence with their fellow workmen as aforesald; 
that thèse methods were sometimes carrled to such an extent as to 
become open and public scandais, and from time to time various committees 
of said miners walted upon the officiais of plaintiff with propositions to deslst 
In their opposition if plaintiff would increase the compensation which they 
were already recelvlng from said défendant, its agents, and emissarles ; that 
by reason of the matters and things alleged In thls paragraph the good order 
and peace of the community was dlsturbed and set at naught, and the 
morals of said employés corrupted, and the coal mining business of said 
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operators was disturbed, and serions loss was oeeasioned and threatened to 
them, and the said operators almost Invariably yielded to the deinands 
thus fictitiously created and refused to make further purchases from plaintiff. 

ïenth. Plaintiff shows tliat the défendant E. I. Du Pont de Nemours Pow- 
der Company on varions occasions caused varions persons to seelc employment 
with plaintiff for the imrpose of entering its mllls and plant and obtaining 
its manufactiiring and business secrets, and plaintiff, being ignorant of the 
purpose of said persons In seeklng euiployment, and not suspecting thelr du- 
plicity and fraud, and being désirons of obtaining thelr services, gave em- 
ployment to some of such persons, and partlcularly to one Colburn, who was 
employed as a compétent and trustworthy person to act as superintendent of 
its plant and mllls; that subseqnently plaintiff ascertalned that said Colburn 
prepared fréquent reports of Its business, and of the varions processes used 
by it, and of the auiount of powder nianufactured and shipped by it. and 
of the names and addresses of the consignées, ail of which were regularly 
transmitted to the défendant E. I. Du Pont de Nemours Powder Company at 
Vfilmington. Delaware: and in other instances the said défendant iî. I. Du 
Pont de Nemours Powder (,'ouipany suceeeded In enlisting the services of 
employés of varions raihvay comiianies receiving powder from plaintiff for 
transportation to Its custoniers (partUularly certain employés of the Chicago, 
Burlington & Quincy lïailroad Company) to furnlsh said défendant wlth 
daily télégraphie reports of ail shlpnients made by plaintiff from its mills 
and passlng through their hands ; that sonietimes in considération of said 
services said défendant agreed to pay and did pay said rallway employés 
one dollar ($1) for each telegram and five dollars (.$5) for each letter sent to 
the said défendant or any of its agents or emissaries and earrying any such 
information; and said défendant agreed to and did pay others of said 
employés varions sums of money by way of salary. And plaintiff further 
shows that immediately, and continuously for a long period of tlme. the in- 
formation so obtained was made use of by the said E. I. Du Pont de Nemours 
Powder Company In various ways to induce said consignées to reject ship- 
ments from, and to abandon, plaintiff and thereafter to purchase black blast- 
ing powder of said défendant exeluslvely, and in some cases such customers 
w'ere thereby induced to désert plaintiff, and in other cases to reject the 
shipment already consigned. 

Eleventh. Plaintiff shows that the said E. I. Du Pont de Nemours Powder 
Company, as a part of its plan to create and maintain a monopoly in the 
powder trade of the United States and foreign couutries, and intending to 
ruin plaintiff and drive it ont of business, sought to make it impossible for 
plaintiff to seeure any trade whatsoever in said states, terrltpry, or foreign 
country by Inducing each consumer of black blasting powder thereln to enter 
into a secret contract with said défendant whereby said consumer bound hlm- 
self to give the said défendant hls exclusive trade in said powder for a term 
of years, varying from one to flve years; that said contracts were secured 
sometlmes by promises of spécial privilèges and prior right over other per- 
sons for delivery, sometlmes by threats to deprive such consumer of the 
rlght to purchase other grades of powder and explosives not nianufactured 
by the plaintiff. sometlmes by misrepresentlng the capacity of plalntiffs mills 
and plant, sometlmes by circulatlng false and damaging statements through 
its agents and emissaries concerning accidents at plaintiff's mills and plant, 
sometlmes by false and malieious statements concerning the quallty of 
plaintiff's powder, sometlmes by threats to discrédit such consumer's solvency 
among hls credltors, sometlmes by offers of iinancial assistance to such 
consumers, sometlmes by stirring up strife among the employés of such con- 
sumer as herelnbefore alleged, and by various other unlawful and wicked 
conduct. And plaintiff further shows that the terms of said contracts. and 
even the existence thereof, were in ail cases made strlctly confidentlal, for 
the reason that the said défendant well knew that said contracts were un- 
just, unfair, unlawful, and that they were especially contrary to the act of 
Congress known as the "Sherman Act," and made in défiance of said act, 
and with deliberate purpose to évade its provisions; that said contracts pro- 
vided for secret rebates based upon a schedule of the amount of powder 
purchased annually as follows, to wit: A purchase of more than flve hun- 
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dred (500),ana less than one thousand (1,000) kegs annually entltled tlie pur- 
chaser to a febate Of flve (5) cents per keg; more than one thousand (1,000) 
and less.th&iïtwenty-flve hundred (2,500) kegs, a rebate of ten (10) cents per 
keg; more than twenty-five hundred (2,500) and lésa than flve thousand 
(5,000) kegs, a rebate of flfteen (15) cents per keg; more than flve thousand 
(3,000) and less than ten thousand (10,000) kegs, a rebate of seventeen and 
one-half (17%) cents per keg; more than ten thousand (10,000) and less than 
tvrenty-flve thousand (25,000) kegs, a rebate of twenty (20) cents per keg; over 
twenty-five thousand (25,000) kegs, a rebate of twenty-two and one-half 
(22^!) cents per keg. And plaintifC further shows that In cases where the 
consumer could not bé Induced to contract as aforesaid, a "spécial eut price" 
was Issued for his beneflt, of whlch he was permitted to take advantage at 
any time he desired, to the same efifect as if he had signed such contract, 
and by reason of the faet that such spécial price was far below a fair and 
living price for said ppwder and did not afford a fair profit therefor, or 
in faet any profit whatsoever, It was impossible for plalntiff to compete for 
the trade of such consumer, and his trade went to said défendant as efïectlve- 
ly as if covered by a formai contract. And plaintlfE further shows that in 
those cases where a customer was already under contract with the said de- 
fendant at the time when plaintiff began business, the said défendant, realiz- 
ing the insujficlency of said contracts to bind said consumer lawf ully, and in 
order to forestall plaintifC In its efforts to secure the trade of said consumer 
in open and f ree compétition, voluntarily increased the secret rebates specifled 
therein, and made such Increases effective Immédiately and to continue for 
the unexpli^ed term of thç contract, upon the condition that said exclusive 
contract. shpûld and would be extended and contlnued at its expiration for 
a furthéï.téirHï of years; that the amount of the rebate and the increase of 
rebate /wa^hot regulated or determined by any law of supply and demand, 
but \Vàs détçtmlned solely by the necessity oî maklng a price which would 
be suflicleilt: to Induce the consumer to give ail his trade to the said de- 
fendant, ahd take him out, of the open market for a long period of time. 
at least uûtll plaintifC had been coereed Into submission or forced to 
retire fr^jn business; that ?aid défendant was able to, and in some cases 
did, ephtr^Ct to supply said p'owder ât less than thç actual cost thereof, with- 
out any regard whatsoever to a fair and living profit or any profit thereon. 
which said défendant was enabled to. do by reason of the faet that ail losses 
which ' it imight thereby sustain should and would be apportionéd among and 
made tip tblt pro rata by the other défendants herein. 

Twelfth. Plalntiff shows that, in fùrtherance of the purpose of the de- 
fendahts to monopolize and. control. thé trade of powder and other ex^ 
plosiv'es,, the défendant B. I. Du Pont de Nemours Powder Company shortlj- 
after Itéliieorporation created a board, known as the "Salés Board" and. 
composéd <jf a director of sales and assistant dlreetors, who exercised the 
Power to flx priées and establish pollcies which ail the other défendants 
and parties b) the unlawful .çombinatlon and conspiracy wgre compeUed to 
observe; that no regular or lixed price llst was issued, but the priées which. 
were estabjished from time to time were purely arbitrary; that in those 
States,, terrltories, or forelgn countries where the défendants were in full 
control. oï tjae. powder trade such priées were always fixed so as to leave 
subst^nHâï %nd sometlmes excessive margins of profit, but that in those- 
stàtésî ter'rltorles, and forçign countries where the défendants or some oÇ 
them wéré ppnducting business in compétition, or in danger of eompetitionj. 
such piricés , were . regulated and determined solely with the object in view 
of preveptlng ail manuf acturers not parties to the conspiracy from obtaining . 
a fair prdportton or any of the powder trade, and not with a view of ob- 
taininè .business for Itself.at a fair margin of profit, so that said de- 
fendant mlght. hâve a cleaç. field to make any priées It should thereaftei' 
see .fit, .and yitliout regard tp, the Interest of the consumer. And plalntiff fur- 
ther shows that: fpr a peripd of more than flve years it was continuously 
forced to ipeet the priées thus ; fixed by said défendant In an endeayor to 
obt^n and: ;çetaln enough business tOrkeep its mills and plant -operating and 
to otitain its fair shareiof,the powder trade in said states, territory, and'for- 
elgn.'coûiiijtry.; but plaintlfE was unable tp offler to supply such powder at any, 
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prlce below whieh said défendant would not go, and wherever and when- 
ever the business of the consumer was submltted for bid, or to compétition, In 
almost every case the sald défendant would anderbid plaintlfC hy perslstently 
reducing Its prlce at from flve to ten cents per keg, and tUus not only de- 
privlng plalntlfC of sald business, but sometimes nmklng sales at an actual 
loss ; that In thls manner plalntlff would ultlmately be compelled to sur- 
render the business of such consumer and leave the sald défendant a clear 
fleld to malie up Its losses by flxing any prlce it mlght tliereafter see lit; 
and by reason of the matters and things alleged In thls paragraph plaln- 
tlff suffered Irréparable losses, not only In the loss of the fair profits whlch 
would hâve come to It from each contract whlch it was thus prevented from 
securlng, but from the extension of its business so as to keep its mills and 
plant contlnuously operatlng. And plaintiffi further shows that the sald 
défendant E. I. Du Pont de Nemours Powder Company, In pursuance of the 
pollcy and practlces in thls paragraph set forth, bas in most cases ultlmately 
succeeded in Inducing the purehasers of black blastlng powder to enter Into 
contracta wlth It for a perlod of years according to the ténor and effect 
herelnbefore in the last preeeding paragraph set forth. and bas therebv 
gradually removed the danger of compétition in the powder trade In said 
States, territory, and forelgn country by absorbing more tlian ninety-flve per 
cent, thereof. 

Thirteenth. PlaintlfC shows that on or about the lOth day of January, 1904, 
an explosion occurred at Its said plant and mills whereby a large part thereof 
was totally destroyed, entailing a heavy direct loss upon plalntlff on ac- 
eount of the destruction of said property, and further serions losses op ac- 
count of the enforced idleness of the remalnder of said plant and mills 
durlng the tlme requlred for rebuilding; and your plalntlff further shows 
that sald explosion occurred, In this wlse, namely : Durlng the noon hour on 
said day, whlle the employés who had been asslgned to work In that portion 
of said plant whlcli was destroyed were absent therefrom at luncheon, some 
person or persons unknown to plalntlff entered the said building and dls- 
trlbuted matches whlch had been prevlously eolored wlth blaek iuk along the 
floor and walks where powder dust had settled, and where they would 
ignlte if stepped upon; that upon the return of said employas they Immediate- 
ly diseovered that the doors to sald buildings had been opened. and upon en- 
tering also diseovered some of the matches dlstributed as aforesaid; that Im- 
niediately upon the matter beîng reportied to the ofBcial In charge of sald 
buildings. Instructions were glven to the said employés to remove thelr shoes 
and make a eareful search for said matches upon thelr hands and knees: 
that whlle thus engaged an explosion occurred, and two of said employés 
were kllled and others seriously Injured. And plalntlff further shows that 
Immediately after said explosion the agents of said défendant caused to be 
printed and dlstributed among Its own and plalntlff's customers large num- 
bers of exaggerated reports of the estent of the damage doue by sald ex- 
plosion, and endeavored to create a feellng of uncertalnty among consumer» 
generally, and among plalntlff's customers In partlcular, concernlng plaln- 
tlff's abllity to meet thelr future requirements for black blastlng powder, 
wlth a vlew to Inducing, and In some cases thereby succeeded in inducing, 
said consumers to enter into exclusive contracts wlth said défendant to supply 
them wlth black blastlng powder. sald contracts being of the ténor and effect 
herelnbefore In paragraph eleventh partlcularly set forth. 

Pourteenth. Plalntiff shows that the défendant K. I. Du Pont de Nemours 
Powder Company, in order to forestall and prevent the construction of powder 
mills throughout the United States and forelgn countrles, and to prevent com- 
pétition, and wlth the purpose of securlng to itself and Its associâtes in sald 
unlawful eomblnatlon and consplracy to monopolize the powder trade, further 
conspired, comblned, confederated, and agreed to and wlth various persons, 
corporations, and associations engaged in the manufacture of powder-making 
machlnery for the purpose of obtainlng the exclusive use and control oif 
powder-making machlnery, and thereby to limit the sale and use of such 
machlnery to themselves and thelr associâtes; and by threatenlng to refuse 
to purchase powder-making machlnery of any maker who would not. glve 
it and them such exclusive rlght the sald B. I. Du Pont de Nemours Powder 
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Company succeeded In Intimidatlng many powder machlnery makers, and 
thereby Induced them to refuse to sell such macliinery to any person, cor- 
poration, or association not a party to the said combinatlon and conspiracy. 
And plaintiff shows that at tlie time wiieu plaintifl: decided upon tlie con- 
struction of Its plant as aforesaid, plaintiiï sought to jiurchase ttie necessary 
macliinery for use in said plant from varions nianufaeturers of tiigh-grade 
povvder-raaking machinery, to wit : Tlie Prox-Brinkman Manufacturing Com- 
pany, of Terre Haute, Indiana, and Olin Scott of Beuniugton, Vermont, and 
I. & E. Greenwald Co., of Cincinnati, Ohio, and others ; that at the behest 
of the said défendant E. I. Du Pont de Xemours Powder Company, and in 
pursuance of said unlawful agreement, said manufacturers declined to supply 
such machinery to plaintiff upon the ground that the said défendants had 
insisted generally, and particularly in the case of plaintiff, upon a strict com- 
pliance with the terms of the said agreement, under penalty of the loss of fu- 
ture patronage of the said défendant and its associâtes in said combination 
and conspiracy ■, and thereby plaintiff was compelled to and did contract for 
the manufacture of said machinery especially for its purposes with other per- 
sons, and paid therefor a mucli higher price thau the usual and customary 
cost of similar powder-making machinery, and largely in excess of the cost of 
similar powder-making machinery to the said défendant and its ai?sociates, 
and largely in excess of what plaintiff could hâve obtained said machinery 
for, but for the threats, intimidation, and unlawful conduct hereinbefore in 
thls paragraph set forth, to the damage of plaintiff in the sum of five thou- 
sand dollars (§5,000). 

Fifteenth. Plaintiff shows that, being unable to withstand the great and 
contlnulng losses torced upon it by reason of the unlawful and wrongful acts 
of the défendants as hereinbefore set forth, it was finally compelled to offer 
its mills, plant, and business for sale ; that the methods and conduct of the 
défendants toward plaintiff had become generally known among powder 
manufacturers and dealers throughout the United States and foreign coun- 
tries, as well as among the usual investors in property owned and used 
for the manufacture and sale of powder, and it was generally known that 
the nietUods employed by the défendants, and particularly by the défendant 
E. I. Du Pont de Nemours Powder Company against plaintiff, were the 
methods that had long been similarly employed against other manufacturers 
and vendors of powder who had attempted to operate independently of tho 
défendants, or some of them, from time to time enguged in the conspiracy 
to monopolize the trade in explosives, and that generally independent oper- 
ators had been unable to survive the combined assaults of said défendants, 
and for this reason there was no market for such property, except among 
the défendants, or some of them, and among investors who had been ac- 
custonied to invest only in such properties as were operated or controUed 
by the défendants, or some of them ; and plaintiff, not being able to flnd 
a purchaser, or in fact to obtain any bid or ofter from any source, finally 
soliclted the défendants, or some of them, to purehase its mills and plant 
at the fair value thereof, and also to purehase its business, good will, and 
stock on hand, for the fair and reasonable value thereof, but ail efforts to 
induce any of said défendants to consent to purehase said properties, or 
any of said properties, at the fair and reasonable value thereof totally failed, 
and plaintiff was then compelled, in order to keep said properties from going 
to waste, and in order to avoid suft'ering a total and irretrievable loss of 
the entire value of said properties, to aceept any offer that it might be abîe 
to obtain therefor, without any regard whatsoever to the true and fair 
value thereof; and thereafter, to wit, on or about the inth day of 
September, 1908, plaintiff sold and dlsposed of its entire plant, mills. business. 
and good wlll for the total sum of seventy thousand dollars (§70,000), and 
the stock on hand for five thousand flve hundred and four and s/ioo dollars 
($5,504.08) additional. And plaintiff further shows that the nominal purchaser 
of said property was one Franklin W. Olin, of the City of Alton, state of 
Illinois; but plaintiff states that the said Olin purehased the same at the 
Instance and request of the défendant E. I. Du Pont de Nemours Powder 
Company and others of the défendants herein, and under and in pursuance 
of a contract with the défendant E. I. Du Pont de Nemours Powder Coui- 
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pany and others assoeiated with it at said tlnie in said unlinvful combiiiation 
and consplracy, whereby the sald E. I. Du Pont de Nemours Powder Com- 
pany and said associâtes agreed to purcliase ninety-five per cent. (95%) of 
the future entire output of said mills and plant for a long period of time: 
that immediately after the said properties were so purchased by sald 
Olin, a corporation was organized for the purpose of taking over and oper- 
ating the same, said corporation being designated the Western Powder Manu- 
facturing Company, and the sald properties were thereupon transferred to 
said Western Powder Manufacturing Company, and It has ever sinee beld 
the title to the sanie. And plaintif!! further shows that the suid Franklin 
W. Olin was at the time the président of the Equitable Manufacturing 
Company, forty-nlne per cent. (497^) of the stock of which said comi)nny 
was then and is now held by the said défendant E. I. Du Pont de Nemours 
Powder Company, and which said Equitable Manufacturing Company had 
been theretofore for a long period assoeiated with tlie said E. I. Du Pont d!> 
Nemours Powder Company in the said unlawful combinatlon and consplracy; 
that immediately after said purchase and transfer of said niills, plant, and 
business to the said Western Powder Manufacturing Comjiany, the sauie be- 
gan operating to the fuU capacity thereof, and hâve so coutinued down to 
the présent time; that the entire output of said mllls and plant was at once 
allotted and apportloned to the said E. I. Du Pont de Nemours Powder Com- 
pany and its associâtes under said rontract, and has ever slnce been and 
Is being disposed of at the falr value thereof, and the business of said 
Company at once becanie and ever since has been very profitable ; that plain- 
tlff further shows that at the time when it was so wrongfully compelled to 
sell and dispose of its plant, mills, business, and good will, as herelnbefore 
In thls paragraph set forth, the true and falr value thereof was the suui 
of flve hundred thousand dollars ($500,000), and plaintiff has suffered damage 
on account thereof in the sum of four hundred tbirty thousand dollars 
($430,000). 

Sixteenth. Plaintiff shows that its niills and plant were equipped and de- 
sigiied to do a large and profitable business with users and dealers In ex- 
plosives, and partlcularly black blasting powder; that, when operating at 
full capacity, it employed a large force of men in the manufacture of such 
powder, and was capalile of producing one thousand (1.000) kegs daily; that 
the total annual capacity of said mills and plant, based upon three hundred 
(300) working days per year, was tliree hundred thousand (300,000) kegs of 
black blastlng powder; that plaintiff began the manufacture of such powder 
on or ahout the Ist day of October, 1903; that during the year 1904, it manu- 
factured and sold a total of only one hundred eight thousand seveu hundred 
ninety-eight (108,798) kegs, and during the year 1905 a total of one hundred 
flfty-eight thousand one hundred six (158,106) kegs, and during the year 
1907 a total of eighty-six thousand three hundred seventy-flve (86,375) kegs. 
and from January 1 to August 31, 1908, a total of thlrty-two thousand 
and flfty-nlne (32,059) kegs; that the inability of plaintiff to keep its plant 
and mills working at the full capacity thereof was due to and was the 
natural and proxlmate conséquence of the wrongful and unlawful acts of 
the défendants, as herelnbefore set forth ; that every effort was made by 
plaintiff during ail of sald period, net only to increase its sales and keep 
its mills and plant operating to the full capacity thereof, but to niaintain its 
customers and prevent the falling off of said sales, but by reason of the 
unfalr, unlawful, and wrongful conduct of the défendants, and particularly 
of the défendant E. I. Du Pont de Nemours Powder Company, its agents, 
offlcers, and employés, as herelnbefore alleged, plaintiff was prevented from 
obtalning a falr share of the trade in black blastlng powder and other ex- 
plosives in said states, territory, and foreign countries, and was prevented 
from making a falr and reasonable profit on the powder manufactured and 
sold by it as above set forth. And plaintiff shows that it was especially 
well equipped to secure a falr and reasonable iJortion of the said powder 
trade In falr nnd open compétition ; that said R. S. Waddell had full charge 
of the sales department of plaintifC, and that he carrled on a persistent and 
energetic campaign, during the entire period aforesaid, for a falr share of 
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the powder trade in said states, territory, and foreign country, and the 
business of platntiff would hâve grown and Increased f rom year to year, 
Instead of decreasing as above stated, but for the acts of the défendants, 
and partlcularly the défendant E. I. Du Pont de Nemours Powder Ompany. 
as aforesaid; that the natural demand for black blasting powder wlthln said 
States, territory, and foreign country was sufflcient to enable plaintiff to 
keepits mills and plant worklng to the fuU capacity thereof and its employés 
steadily employed. And plaintifC shows that Its fallure to keep its mills and 
plant worklng to the fuU capacity thereof, and to prevent a falling off of 
Its business from year to year, instead of an increase thereof, was the natural 
and proximate conséquence of the said acts of said défendants. And plaintiflT 
shows that by reason of said unlawful and wrongful acts it sustained further 
losses as follows, to wit, the loss of the falr and reasonable profits on one 
hundred ninety-one thousand two hundred and two (191,202) kegs of black 
blasting powder, which it was prevented from manufacturing and selllng 
during the year 1904, and one hundred fort.v-one thousand eight hundred 
and ninety-four (141,894) kegs during the year 1905, and two hundred twenty- 
flve thousand two hundred and fourteen (225,214) kegs during the year 1906. 
and two hundred thirteen thousand six hundred and twenty-flve (213,625) kegs 
during the year 1907, and one hundred slxty-flve thousand four hundred and 
forty-one (163,441) kegs during the period extending from January 1 to 
August 31,, 1908, making a total of nlne hundred thlrty-seven thousand three 
hundred and sevent.v-six (937,376) kegs, which It was thus prevented from 
manufacturing and selling previous to the tlme when it was forced by the 
défendants to dispose of its mills and plant and retire from business; that 
the fair and reasonable profits of said business which it was thus pre- 
vented .from acquirlng was the sum of thirty (30) cents per keg, after de- 
ducting ail exfjcnses couuected with the manufacture, sale and transportatlon. 
or a total of two hundred elghty-one thousand two hundred and twelve and 
«"/loo dollars (.Ï281. 212.80). And plaintiff further shows that If it had not 
been driven out of business by the défendants as aforesaid, and If it had not 
been un.1ùstly and unlawfully interfered with In its right to continue in 
business and make fair and reasonable profits from the manufacture and 
sale of black blasting powder to the full capacity of Its mills and plant from 
the 19th day of September, 1908, to the présent tlme, it would hâve mann- 
faeturéd and sold during the said period three hundred thousand (300,000) 
kegs per annum, or a total of nine hundred thousand (900,000) kegs addltlon- 
al, upon which it would hâve niade a profit of thirty (30) cents per keg, or a 
total of two hundred seventy thousand dollars ($2TO,00()) more. And plain- 
tiff further shows that the fair profit on the powder which it actually manti- 
factured ahd sold, as hereinbefore stated, and which it whoUy lost by reason 
of the un.tiist and unlawful and wrongful acts of the défendants, as aforesaid, 
àniounted fd the sum of thirty (30) cents per keg on four hundred sixty-seven 
thousand one hundred and sixty-seven (467,167) kegs, or a total of one hun- 
dred thirty -nine thousand one hundred and forty-nine and lo/ioo dollars 
(?139,149.10), making a total loss of profits resulting as the natural and proxi- 
mate cénsetjuence of the acts of the défendants, as hereinbefore in thls. 
paragraph set forth, in the sum of six hundred nlnety thousand three hun- 
dred sixty-one and <">/]oo ($690,361.90). 

Seventeenth. That with the intent to impede, impair, injure, and destroy 
tlie business of plaintiff, the defp'^-lants, and partlcularly the défendant E. I. 
l>u Pont '«de! Nemours Powder Company, mallciously, wantonly, willfuUy, 6p- 
presàively, and W'ickedly, through their offlcers and agents, acting wlthln the 
scope of ^their eraploj'ment and by direction of and with the approval of the- 
defenda-rits,, and partlcularly thé défendant E. I. Du Pont de Neniours Powder 
Company i eommltted the wrongs herein set forth, whereby the business: 
and property of plaintiff was injured and impaired and totally destroyed, 
te its further damage, and by reason thereof plaintiff Is entltled to recover 
punitive or vindictive damages agalnst said défendants, and partlcularly 
again.st the défendant E. I. Du Pont de Nemours Powder Company, in the 
sum of flve hundred thousand dollars ($500,000). 

Wherefore plaintlflf prays that, by reason of the matters and thlngs herein- 
before set forth, it do hâve and recover judgment of and from the defehd- 
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ants hereln, and eaeh of them, for three-fold the damages suffered by It, 
amoimtlng to the sum of one million one hundred nlneteen thousand nlne 
hundred and flfty-seven and «Vioo dollars ($1,119,957.82), as actual damages, 
and the sum of five hundred thousand dollars ($500,000), as vindlctlve or 
punitive damages, or the total sum of four million eight hundred and flfty- 
nine thousand nlne hundred seventy-three and *«/ioo dollars ($4,859,973.46), 
for a reasonable attomey's fee, and for its costs and disbursements herein, 
tis authorized by law in such cases made and provlded. 



FARMERS' LOAN & TRUST CO. v. BURBANK POWKR & WATBR CO. 
(PUBLIC SERVICE COMMISSION OF STATE OF WASH- 
INGTON, Intervener). 

(District Court, E. D. Washington, S. D. May 3, 1912.) 

No. 280. 

Keceiverb (§ 117*) — Receivers' Cebtificates. 

Where, in a suit to foreclose a mortgage on the Works of a public 
service irrigation Company, a receiver was appointed, and it appeared 
at the Instance of the Publie Service Commission that the construction 
of the Works had been faulty, and that $135,000 was necessary to re- 
construct and extend the works, so that the same would provide adé- 
quate facilitles, the court had no jurlsdiction at the instance of the Pub- 
lic Service Commission to order its receiver to issue receivers' certificates 
for that sum, and to proceed with the work at the expense of the lien- 
holders. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. § 204; Dec. Dlg. 
{ 117.» 

Receivers' certificates, see notes to Postal Tel. Cable Co. v. Vane, 26 
C. C. A. 350; Nowell v. International Trust Co., 94 C. C. A. 601.] 

In Equity. Bill by the Farmers' J,oan & Trust Company against 
the Burbank Power & Water Company and the Public Service Com- 
mission of the State of Washington, intervener. On pétition for the 
issuance of receivers' certificates for improvements in the Burbank 
irrigation System. Denied. 

Geller, Rolston & Horan and Graves, Kizer & Graves, for com- 
plainant. 

W. V. Tanner, Atty. Gen., and Stephen V. Carey, Asst. Atty. Gen., 
for intervener. 

RUDKIN, District Judge. On the 24th day of August, 1911, the 
Public Service Commission of Washington, on its own motion, filed 
its complaint before itself against the Burbank Power & Water Com- 
pany, défendant, from which it appears : 

"That the défendant, Burbank Power & Water Company, Is a corporation 
«xisting, organized, and doing business under and by virtue of the laws of 
the State of Washington, and is engaged in the business of owning, control- 
ling, operating, and managing a water System for hire in Walla Walla coun- 
ty, Wash. » * • 

"That the sald water System of the défendant conslsts of and includes real 
estate, easements, fixtures, personal property, dams, dykes, headgates, weirs, 
canals, réservoirs, flumes, main ditches, and laterals, pipes, pumping appara- 
tus, and other structures and appliances, which are owned, controlled, operat- 

*For otlier cases see same toptc & S nuubeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inlexes 
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ed, managed, and used by sald défendant in connection wlth and to facllitate 
the supplylng, storing, distributing, selllng, furnisbing, diverting, carrying, 
apportionlng, .and measuring of water for the purpose of irrigatlng ahout 
13,500 acres bf arid lands located in the western part of Walla Walla couu- 
ty, Wash., near the junetlon of the Snalse and Columbia rivers, said land ly- 
Ing enst of the Columbia river and south of the Snake river, * * * 

"That the said water systein consists of four principal parts, to wit: First. 
A canal by means of which water Is diverted froni the Snake river. Second. 
A Power house to elevate the water diverted by the canal into two main dis- 
tribution ditehes. Third. An 85-foot lift ditch, eonstructed for the purpose 

of distributing water to about acres of laud. Fourth. A 45-foot lift 

ditch, eonstructed for the purpose of distributing water to ail lands in the 
défendant company's projeet not capable of being served by the 85-foot lift 
ditch. Besides the canal, pOwer house, and main ditehes hereiuabove men- 
tioned, said water System includes a large number of suialler ditehes called 
laterals, intended to divert the water from the main ditehes to the separate 
tracts of land owned by individual consumers." 

The complaint theii avers that the défendant has failed to furnish 
adéquate and efficient service to its consumers, and that its plant and 
Works are defective and insufficient in the f ollowing particulars : 

"The canal by which water is diverted from the river is too narrow and 
too shallow. The power house and the facllities installed thereln are of im- 
proper design and of insulflcient power to elevate the necessary water from 
the canal to either of the main distributing ditehes, and no pumps or othei- 
apparatus whatever hâve been installed wlth which to supply water throngh 
the 45-1'oot lift ditch. The main distributing ditehes are improperly eon- 
structed, in this: that they bave not been lined so as to convey water when 
actually placed in them. The latéral ditehes hâve not been cleaned and re- 
palred, and an insufficient number of laterals bave been eonstructed. The Sys- 
tem of défendant Is further defective, in this: that no provision at ail has been 
made by which to divert water from the river during the summer naonths 
when the river is low." 

A hearing was had on this complaint on the Sth day of September, 
1911, before the Public Service Commission, and on such hearing the 
Commission found, among other things : 

"That the Burbank Power & Water Company has utterly failed in perforai- 
ing its duty and obligations to the publie, in this: That it has failed to fur- 
nish a sufflcient amount of water to irrigate the lands, and in many instances 
failed to furnish any water whatever to lands embraced withln the projeet, 
and which it advertised would be furnished wlth water, and which it held 
itself ont to furnish wlth water for Irrigation purposes. That much of the 
lands embraced wlthin such terrltory was owned by the Burbank Power & 
Water Company or its predecessors In interest, and has been sold by it wlth 
water rights and whereby the Burbank Power & Water Company agreed to 
furnish a spécifie amount of water àt ail finies between the Ist day of Aprll 
and the Ist day of October of each year to properly irrigate the lands. That 
the Burbank Power & Water Company has failed to furnish any water to the 
lands contiguous to what is shown on said plat as the lower canal, and that 
it has not eonstructed and completed the flume or canal so as to carry the 
water over the lands shown thereln, and the pumping plant employed at the 
power house Is insufficient and inadéquate to pump a sufficient quantlty of 
water to Irrigate the lands embraced wlthin the projeet, and an additlonal 
hydraullc pumping unit Is required to be installed at said plant in order to 
enable the défendant to furnish water. That, in addition thereto, at certain 
seasons of the year, when the water is required, the volume of water flowing 
through the canal is Insuflîcient to furnish sufflcient power to do the nec- 
essary pumping, and, in order for the défendant to furnish water at such 
season of the year, it will be necessary for it to Install steam turbines coinieet- 
ed with centrlfugal pumps wlth pipes extending into the Snake river from 
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whieh to procure the necessary water. That it will be necessary in order for 
the défendant to furnish sufficient water to complète the lower canal in such 
a manner as to carry sufflclent water to irrigate the lands within said project, 
and to construct laterals for the proper distribution thereof. ïhe Commis- 
sion flnds that the manager and chief englneer of said company has prepared 
plans and estimâtes and submitted the same to the défendant company whieh, 
if carried ont, will enable the défendant to furnish ample and sufflclent wa- 
ter to the farmers within said district. ïhat such plans cover the installa- 
tion of the second hydraulic unit before mentioned, whieh is to be composed 
of one twin horizontal turbine directly connected with a cycloidal rotary 
pump, the turbine connected tberewith to be designed for a nine-foot head, 
and requirlng 690 cubic feet of water per second. That it is designed to pump 
67 eubie feet of water per second to the lower canal. 

"The Commission further flnds: That the turliine has already been de- 
signed and built by the Allis-Chalmers Company, said Allls-ChaUners Com- 
pany having caused the pump connected therewith to be constructed under 
their direction. Such plans provide 1,200 horse power steani pumping plant 
consisting of four steam turbines directly connected to centrifugal pumps sup- 
plied by water to boilers consumlng California fuel oil or to be piped by 
gravity from Humorist, a point on the Oregon-Washlngton Hailroad & Nav- 
igation Company's Une to the power plant, That the plans further show the 
work necessary to be done in completing the lower canal, the additions to 
conslst of one-half mile of galvanized steel flume, 1,200 feet of vs'ooden stave 
pipe, 3,000 feet of wooden stave siphon, and the balance of approximutely 
2% miles to be of open dlteh. in addition thereto certain laterals are pro- 
vided for In said plans unnecessary to détail in thls flndlng. 

"The Commission further flnds that it will be necessary to make certain 
repairs upon the upper canal by cleaning out and enlarging the same, ail of 
whieh is covered by the plan submitted to the company aforesaid. 

"The Commission further flnds that, in order to economically perform the 
labor outlined in the plans, the work should be entered upon prlor to the 
winter months. 

"The Commission fluds: That the work and material before mentioned will 
necessitate an outlay of approximately $1.35,000. That the laud embraced 
within the pro.1ect owned by the company is without any value whatever ex- 
ceptlng as the land may be supplied with water for irrigation purposes. That 
the défendant company owns within said project approximatel,y 3,700 acres 
of land, and. when sufflclent water is provided for irrigation, the said land 
has a valuatlon of approximately $200 per acre. In addition thereto, the 
reasonable value of water rlghts to the remalnder of the said land embraced 
within said project is approximately .$100 per acre, in addition to the annual 
maintenance charge. That the improvements above described and the ex- 
penditure of the money above mentioned will add very greatly to the value 
of the property of the défendant company, and the Commission flnds that 
such expenditure and such improvements should be forthwith made." 

It was thereupon ordered : 

"That the défendant company forthwith, actively and In good faith, pro- 
ceed with the improvement of its plan ; that it take steps to at once cause 
the twin horizontal turbine and pump constructed by the Allis-Chalmers Com- 
pany to be installed in the power house ; that it immediately proceed with 
the installation of the auxiliary steam pump plant as outlined in the plans 
furnlshed the company by its engineer ; that it forthwith proceed with the 
completion of the lower canal and laterals as outlined in the plans before 
mentioned, and that the company construct such laterals from the upper canal 
as may be necessary to properly Irrigate ail land lying under the upper ditcli 
in accordance with the contract entered into where such water is demanded." 

It was further ordered that the management of the défendant com- 
pany report to the Commission within 30 days the steps taken to com- 
ply with the order, and from time to time thereafter as directed, and 
the Commission reserved the right to make such further ordtrs from 
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■kime to time as might be necessary to secure prompt obédience to 
the order already made. Thereafter, on the 9th day of December, 
1911, and before any attempt was made to comply with the order of 
the Public Service Commission on the part of the défendant company, 
a bill of complaint was filed in this court by the Farmers' Loan & Trust 
Company of New York to foreclose a mortgage or deed) of trust 
executed by the défendant company to the complainant herein to se- 
cure bonds of the company in the sum of $500,000, and a receiver 
was appointed to take charge of and conserve the property of the 
company pending the foreclosure. The foreclosure suit will be ripe 
for final decree within 30 or 60 days from this date, and the receiver- 
ship will then terminâtes; unless the court is compelled to continue it 
for the purpose of carrying out the orders of the Public Service Com- 
mission. On the 29th day of January of this year the Public Service 
Commission filed its pétition in intervention in this court, setting forth 
the proceedings had before it, and praying that the court issue re- 
ceiver's certificates in the sum of $135,000 for the purpose of carrying 
out its order of September 16th last. 

I hâve quoted thus at length from the proceedings before the state 
Public Service Commission for the purpose of disclosing the nature 
and magnitude of the work which the intervener is seeking to thrust 
upon this court and its receiver. It will be seen at a glance that the 
court is not asked to merely conserve and keep in repair the property 
in its charge until an order of sale can be made. It is asked to go far 
beyond this. It is asked to reconstruct a faulty irrigation System, and 
for this purpose to displace in a large measure the lien on the prop- 
erty created by the deed of trust ; and this against the wish and 
earnest protest of the lienholders. There are two unanswerable ob- 
jections to the granting of the relief prayed for. First, I do not think 
it is within the power or jurisdiction of the court to do so ; and, sec- 
ond, if it is within the power of the court, sound judicial discrétion 
forbids its exercise. 

In Bibber-White Co. v. White River Val. Electric R. Co., 115 Fed. 
786, 790, 53 C. C. A. 282, 286, the court said : 

"The power of a court, whlch has appointed a receiver In an equity cause 
and taken possession of a rallroad, to subordinate the existing liens upon the 
property to the expenses of the administration, Includlng those of operating 
and malntalning it In proper repalr, cannot be challenged. But the power to 
postpone existing liens to liens created by the court for the purpose of com- 
pleting an nnfinlshéd rallroad has rarely been exercised, and ought not to be 
exerted unless It can be done without ultlmate loss to the existing lienholders. 
It Is to be exercised with great caution, and, If possible, wlth the consent or 
acquiescenee of ail the parties In interest. Wallace v. Loomis, 97 U. S. 146 
[24 Ia Ed. 895] ; Kennedy v. Rallroad Co., 5 DIll. 519 [Fed. Cas. No. 77707] ; 
Union Trust Co. v, Illinois Midland R. Co-, 117 U. S. 434 [6 Sup Ot. 809, 20 
h. Ed. 903]. In Jérôme v. McCarter, 94 U. S. 734 [24 L. Ed. 136], the court 
Intlmated doubt of the proprlety of the exercise of the power to the préj- 
udice of the prlor lienholders without thelr consent; but in Mlltenberger v. 
Rallroad Co., 106 U. S. 287 [1 Sup. Ct. 140, 27 L. Ed. 117], the court upheld 
recelyer's certificates, with a prlor lien to that of a pre-exlstlng mortgage, cre- 
ated for the purpose of obtalnlng roUIng stocli, and for building 6 miles of 
road and a bridge, part of the main Une of a rallroad 92 miles long. The 
tatler is the only reported case which bas been called to our attention in 
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whicli the exercise of the power has been approved, where It was not invoUevî 
at the instance of the prlor lienholders, or sanctloned subiïequently by their 
acQuIescence, or wfiere theIr conduct did not create an estoppel." 

In Illinois Steel Co. v. Ramsey, 176 Fed. 853, 865, 100 C. C. A. 
323, 335, the court said : 

"When a court of equity takes possession of railroad property through ils 
receiver for the benefit of ail having an Interest thereln, its honor and in- 
tegrity Is pledged as a guaranty that, so far as the court can control the mat- 
ter, everything wlll be done to conserve and protect that property. It Is be- 
cause of this responsibility and obligation that in proper cases the court may 
authorize its receiver to issue certiflcates for the purpose of raising money 
where the ineome of the road is insufflcient for the proper conservation of 
the same pending the litigation. The power to authorize the issuance of cer- 
tiflcates is limited by, and is coextensive with, its obligation to conserve the 
property in its custody, and any expenditure of money tliat has not this 
primary purpose for its object is beyond the power of the court and unau- 
thorized. To create an indebtedness whlch shall hâve priority over the claims 
of ail persons interested in the property taken possession of by the receiver 
is a serions matter." 

Furthermore, how is the court or its receiver to carry out this 
stupendous task ? Will the receiver or the Public Service Commission 
supervise the work? Will the work, when completed, prove bénéficia! 
to the property or add one dollar to its value? If past plans hâve 
proved defective and insufficient, is there any certainty that a receiver 
will devise better ones? Counsel for the state has argued that the 
plant has changed hands three or four times, that each succeeding 
owner has proved more inefficient than the last, and that the desired 
resuit cannot be accomplished through private enterprise. Grant ail 
this; but what assurance has the court that its receiver will succeed 
where ail others hâve failed? If the difficulties encountered by thèse 
promoters hâve proved so great that one after another has become 
bankrupt, will the court and its receiver do better? May the court 
not find itself unable to redeem its certiflcates and its pledges? The 
court's decree cannot bring water from the river, its mère fiât can- 
not raise funds, and any attempt on its part to carry out the order of 
the Public Service Corrimission through the agency of a receiver and 
receiver's certificates, under the circumstances disclosed by this rec- 
ord, would be injudicious in the extrême and a gross abuse of dis- 
crétion. 

The complaint in intervention is therefore dismissed. 



HUNNEWELL v. NEW YORK CENT. & H. B. R. CO. et al 
(Circuit Court, S. D. New York December 30, 1911.) 

1. Ihjitnction (§ 137*) — iNjrNcnoN Pendente Lite— Wheïi Proper. 

A stockholder of one railroad company is not entitled to an injunction 
against another company restraining it pendente lite from transferring to 
a thlrd company stock held by it In the flrst company, if It appears that 
the complainp.nt can obtain complète relief on final decree without such 
contlnued stockholding. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. |§ 307-309; Dec. 
Dig. 8 137.*] ' 

•For other cases see same topic & S nttmber In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe» 
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2. CoRPOEATioNS (8 180*) — CoNTEOL Or Otheb Corpobations— Responsibii,- 

ITT. 

When one corporation acqulres a majorlty of the stock of another, It 
Is bound to manage the affiairs of the controlled corporation for the bene- 
flt of ail the stockholders, andnot for its own aggrandlzement. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 665-673; 
Dec. Dlg. S 180.*] 

B. INJTJKCTION (§ 137*) — INJUNCTION PENDENTE lilTB— TbANSFEB of COEPOBATIi 

Stock. 

The stockholder of one rallroad company Is not entltled to enjoln an- 
other Company pendente lite from transferring to a thlrd railway Com- 
pany the stock held by It in the flrst Company under a bill demandiug as 
primary relief an accountlng and injimction against continuance of wrong- 
ful practices, where neither complainant nor his company has any lien 
or charge upon the shares to be transferred, and it does not appear that 
défendant company is flnancially irresponsibie, or a transfer would préj- 
udice complainant's company, though no application has been made to 
the Public Service Commission of the state for approval of the transfer. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 307-309; 
Dec. Dig. § 137.*] 

4. CoBPOEATiONs (§ 190*) — Stockholdees' Sttit— Benefit. 

A minority stockholder in suing a majority stockholder for an aceount- 
ing and to enjoin continuance of wrongful practices on the corporation 
faillng to act recovers, If at ail, not for himself or for the minority stock- 
holders, but for the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 723-731; 
Dec. Dlg. § 100.*] 

5. Injunction (| 137*) — Injunction Pendente Lite— Right to Relief. 

But, even if the suit were treàted as one by the stockholder In his own 
right, the injunction could not be granted for want of application to the 
Public Service Comrtilssion ; it appearing that application has since been 
made to the Commission, and it beipg presumed that the Commission 
will consider any charges that the transfers in question are merely color- 
able and in bad faith. 

[Ed. Note.— For other cases, see Injunction, Cent Dlg. §§ 307-309; Diea 
Dig. 5 137.*] 

6. Injunction (i 152*) — Injunction Pendente Lite— Raileoads. 

A motion for an Injunction restralning défendant company pendente 
lite from further unjustly discrimlnatlug In the division of joint rates, 
from unlawfully diverting freight, and from wasting the property ol 
complainant's company should be denied without préjudice to Its renewal, 
sliould It appear that the transfer of shares should not be made, or, in 
case after transfer it appeara that the sale is clearly colorable, that the 
purchaser acts for défendant, and that the same conditions and practicea 
continue. 

[Ed. Note. — For other cases, see Injunction, Cent Dlg. S 337: Dec. 
Dig. i 152.*] 

7. COKPOEATIONS (J 511*) — RÉCEIVEBSHIP PeNDENTE LITE— RAILROADS. 

Nor Is complainant entltled to appointment of recelvers pendente lite, 
it not appearing that complainant's company is insolvent, since, if de- 
fendant transfers its stock, wrongful domination of plalntifC's company 
wlU termlnate, but application for receivership can be renewed on dé- 
fendant faillng to transfer the 8ha,res, or if on a transfçr it appears ;thal 
the sale is merely colorable, and that the wrongful practices continue. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. |§ 2015, 2016; 
Dec. Dlg. i 511.*] 
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8. CoEPORATioNs (§ 511*)— Becbivebship Pendente Lite— Grounds— Nonbes- 

IDENCE OF DlBECTOBS. 

NonresWence of direetors is not sufficient ground for appointaient of 
receivers for a corporation pendente lite. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2015, 2016 ; 
Dec. Dig. § 511.*] 

In Equity. Bill by James M. Hunnewell against the New York 
Central & Hudson River Railroad Company and another. On mo- 
tions for tempprary injunction and for appointment of receivers. Mo- 
tions denied. 

Guggenheimer, Untermyer & Marshall, for complainant. 

A. S. Lyman, for défendant New York Cent. & H. R. R. Co. 

E. W. Lawrence, for défendant Rutland R. Co. 

NOYES, Circuit Judge. [1] The first question to be determined 
in this matter is whether the défendant, the New York Central & 
Hudson River Railroad Company, should be enjoined pendente lite 
from transferring to the New York, New Haven & Hartford Railroad 
Company the shares of stock held by it in the défendant, the Rutland 
Railroad Company. The détermination of this question must dépend 
primarily upon whether it is reasonably certain that the complainant 
will obtain a decree to èffectuate which it is necessary that the owner- 
ship of the shares in question should continue in the New York Cen- 
tral Company. If it appear that the complainant can obtain without 
such continued stockholding, full, adéquate, and complète relief for the 
wrongs stated in the bill, a temporary injunction should not issue. 
The defendant's rights ought not to be interfered with unless necessary 
to protect the rights of the complainant. 

[2,3] An examination of the bill of complaint shows that it is a 
stockholdier's suit brought by the complainant as a stockholder of the 
Rutland Railroad Company. The complaint contains averments of the 
acquisition by the New York Central Company of a majority of the 
capital stock of the Rutland Company and the exercise of the control 
so acquired for the suppression of compétition between the two com- 
panies and the conséquent damage to the latter and profit to the 
former. It is also alleged at length that by mismanagement, diversion 
of traffic, unfair traffic agreements, and other wrongful practices, the 
New York Central Company has diverted and wasted the assets of the 
Rutland Company. 

The suit is evidently one to enforce against the défendant, the New 
York Central Company, the obligation which one corporation assumes 
when it obtains a majority of the shares of another and thus acquires 
the control of its management, and that obligation is to manage the 
affairs of the controlled corporation for the benefit of ail of the stock- 
holders and not for its own aggrandizement. Farmers' Loan, etc., 
Co. v. New York Central, etc., R. Co., 150 N. Y. 410, 44 N. E. 1043, 
34 ly. R. A. 76, 55 Am. St. Rep. 689, is the leading case upon this sub- 
ject. 

*toT Other caées see Batne topic & i nVmbeb in Dec. & Am. SiES. 1907 to date, & Rep'r ladexei ' 
196 F.— 35 



546 :i : 196 FEDERAL BEPOETEB 

The primary relief diemanded in the bill against this majority stock- 
holder for the alleged failure in, the performance of its obligations, is 
an accounting of ail moneys, fun,(Js and property of the Rutland Com- 
pany lost or wasted, and a décret for the amouht f ound to be due 
upon the accounting. Injunctive relief is also asked to prevent a 
continuance of the wrongful practices. Thèse nieapres of relief seem 
to me to bè adéquate. I am unable to perceive any theory upon which 
the court upon final hearing may be expected to go f urther and ërijoin 
the ' dief endant, the New York Central Company, from disposing of 
the stock which it is averred to hâve used so improperly. The title to 
the shares is not in question. Neither the conlplainant nor the Rut- 
land Company has any lien or chargé upon them. There is no con- 
tention that the New York Central Company is financially irrespon- 
sible. There are no averments in the bill showing how the transfer 
of the stock will be prejudicial to the Rutland Company. Indeed, 
in view of the allégations concerning the ownership by the New York 
Central Company of competing lines and the other conditions favoring 
wrongful and oppressive practices, it would seem that the interests 
of the Rutland Company would be better promoted by the disposi- 
tion than by the rétention of the shares. 

[4] It is urged, however, upon this motion that the New York 
Central Company should be enjoined from making any disposition of 
its stock unless it be in accordance with the provisions of the Public 
Service Commission Law of the state of New York (Consol. Laws 
1910, c. 48), and it is stated that no application to the Commission 
for the approval of the transfer, as required by said law, has been 
made.^ But it is impossible for me to see how any condition of this 
nature could be inserted in the final decree and if so it cannot afford 
the basis for a preliminary injunction. The matter is new and there 
are no supplemental pleadings. Furthermore I am not satisfied that 
there could be any supplemental pleadings which would, bring prop- 
erly into a stockholder's suit for breach of a majority stockholder's 
obligation i thé question of the application of a statute affecting the 
right of such stockholdter to dispose of its shares. 

This is a case where the complainant sues in a représentative capac- 
ity for the redress of injuries done to the Rutland Company and not 
for the protection of his own rights. His corporation f ailing to act, he 
sues in its behalf and will recover, if at ail, not for himself or for 
minority stockholders, but for the corporation. De Neuf ville v. NeW 
York, etc., R. Co., 81 Fed. 10, 26 C. C. A. 306; Niles v. New York 
Central, etc., R. Co., 35 Mise. Rep. 69, 71 N. Y. Supp. 271. So 
it is immaterial hère whether the complainant could maintain an ac- 
tion for the protection of his own rights as stockholder. We may 
assume thathe would hâve a status to maintain such i a suit and could 
insist upon à hearing before the Commission upon the ground that 

1 In the coinplaiiiant'8 supplemental brief itls stated that application has 
been made, slnce the movlng papers were flled, to the Public Service Commis- 
slon for its approval of the transfer of the shares in question. In testlng the 
légal question, involved, however, l shall flrst çonsider the case as présentes - 
upon the original papers. 
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one of the purposes of the Commission Law was to protect mî- 
nority interests. But nothing appears in this case which wouldl give 
the Rutlandi Company itself any standing to maintain a separate suit 
to enjoin the transfer of the shares of its capital stock without the 
approval of the Commission, and if it could not maintain such a suit, 
the matter could not be, set up by supplemental pleadings in, this suit 
and cannot furnish ground for a temporary injunction herein. 

[5] The conclusion reached from the examination thus far is that 
the complainant in this suit is not entitled to an injunction restraining 
the sale of said shares. If, hovvever, this conclusion were not reached 
and this suit were treated as one by the stockholder in his own in- 
terest, it would still be impossible for me to grant an injunction upon 
the ground of want of application to the Public Service Commission, 
because it now appears that such application bas been made. Ail that 
the complainant asked for in this phase of the case has been ac- 
complished. Presumably the Commission will give considération to 
the charges that the transfers in question are merely colorable and 
in bad faith. 

[B] The application for an injunction restraining the New York 
Central Company from further unjustly discriminating in the division 
of joint rates, from unlawfully diverting freight and from wasting the 
property of the Rutland Company, does not now require extended 
considération. If the New York Central Company is permitted by 
the Public Service Commission to dispose of ail its Rutland shares 
and does transfer them, the unlawful practices which are urged 
as the ground for this injunction will necessarily terminale. Conse- 
quently it has not seemed to me necessary or désirable to examine 
into the facts with a view to détermine whether if existing conditions 
were to continue some measure of temporary injutictive relief should 
be granted. The déniai of the motion for this injunction will be, 
however, without préjudice to its renewal in case the transfer of shares 
shouldl not be made or in case after the consummation of the transfer 
it can be made to appear that the sale is merely colorable, that the 
purchaser acts in behalf of the New York Central Company, and that 
the same conditions and practices continue. 

[7, 8] The application for the appointment of receivers pendente 
lite likewise does not require discussion. The nonresidence of di- 
rectors is not regarded as a sufficient ground for such action. It 
does not appear that the Rutland Company is insolvent, and if the 
New York Central Company transfers its stock the wrongful domina- 
tion of that Company, which is the princijjal ground urged for the 
appointment of receivers, Will terminale. The déniai of the motion 
for the appointment of receivers will be, however, without préjudice 
to a renewal of the same upon the conditions just stated with re- 
spect to a renewal of the motion for an injunction, 

The motions of the complainant are denied. 
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SÔtiïHÈa;!* TRANSP. CO. Ti PtïILADELPHIA, B. & W. K. CO. 
.(District Court, D, JÏaryland. , May 20, 1912.) 

1. NAVjijÀBLE; Watërs (I 20*)^-BitiPQE8— Caee in CONSTBUCTION. 

, The owner of a bridge over a na;ç^lgable stream, although llcensed by 
Congress to maliitain it, bas no rigbt unnecessarlly to make it or Its ap- 
proaches daligerous to vessels passing through the draw. 

[Ed. Note.-^For other cases, see Navigable Waters, Cent. Dlg. §§ 73- 
99; Dec. Dlg. § 20.*] 

2. Navigable Watebs (§ 20*) — Beidges — Injxjbies tbom Collision with 

Bridge. 

The owner of a bridge across the Potomac river Tiéld Uable for an In- 
jury to a barge passing through the draw as part of a tow by strlklng 
an iron-shod tlmber 6 feet under water, whlch projected 12 Inches be- 
yond any other part of the pier, there belng no évidence to show that it 
was necessary or served any useful purpose. The barge held not in fault 
because of alleged négligent steering. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 73- 
99 ; Dec. Dlg. § 20.*] 

3. Navigable Watebs (§ 20*) — Bbidges — Danger to Navigation. 

The owner of a bridge over navigable watet must adequately guard 
vessels navigatlng in its vlcinlty from any concealed danger to which 
the bridge exposes navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 73- 
99; Dec. Dig. § 20.*] 

In Admiralty. Suit by the Southern Transportation Company, as 
owner of the barge Brandyw^ine, against the Philadlelphia, Baltimore 
& Washington Railroad Company. Decree for libelant. 

Arthur D. Foster, of Baltimore, Md., for libelant. 
Shirley Carter, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelant owns the barge Brandywine ; 
the respondent a drawbridge over the Potomac river. On Decem- 
ber 30, 1910, the barge, while attempting to pass through the draw, 
was badly injured. The libelant seeks compensation therefor. The 
barge with six others was in tow of the tugs Southern and Bohemia. 
Neither of such tugs belong to the libelant. The barges were laden 
with coal. At Alexandria, as preparatory to going through the draw, 
the hawsers had been shortened and the tow rearranged. The tugs 
were lashed side by side. The Southern was on the starboard or 
northern side; the Bohemia on the port or southern. The barges 
followed in pairs. The first pair was 15 to 20 fathoms behind the 
tugs. There was an interval of from 10 to 12 fathoms between 
the first pair and the second; from 7 to 10 between the second and 
the third, while the seventh barge was about as far astern of the third 
pair. The Brandywine was the starboard or northernmost barge of 
the second pair. It followed the Mattaponi, which was the starboard 
barge of the first. Behind the Brandywine was the Wissahickon. The 
Patuxent was to the stern of the last named. The wind was north 
northwest. It was ebb tide. The aggregate width of the two tugs 
when lashedl together and of each pair of barges was apparently 

*For otber cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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slightly less than 50 feet. The width of the channel through the draw 
between the piers was 104 feet 5 inches. While passing through the 
draw, the tugs themselves appear to hâve kept very nearly in the 
tenter of the channel. Only one witness speaks directly to tliis point. 
Capt. Freeburger of the tug Bohemia says his vessel came within 
12 or 15 feet of the southernmost pier. If he is right, there must 
hâve been 35 feet between the southern, the starboard tug, and the 
northernmost pier. The distance between the southern pier and the 
port tug was probably greater than the witness supposes. If it was 
not, it is hard to understand how, the hawsers in use being as short 
as they were, the Mattaponi came as close as it did to the northern 
pier and the Brandywine coUided with that pier. However this may 
be, the failure of any other witness to refer to the position of the 
tugs in the channel is sufficient proof that they were not close enough 
to either pier to attract attention thereby. The flotilla was moving 
very slowly. It was making not more than from 1^ to 2 miles an 
hour. 

Ail the te.stimony agrées that until the barges were very close to 
the pier, say within 60 feet of it, they kept accurately in the wake of 
the tugs. As the Mattaponi was about to pass through the draw, some 
force sent her stern to starboard ; that is, towards the northernmost 
pier. She came within 18 inches of it. The bow of the Brandywine 
sheered still farther in the same direction. Its captain was at the 
helm. A deck hand, the only other person aboard, was at the bow 
with the fender. When the sheer manifested itself the helm was put 
hard to starboard. The swing could not be controlled. The bluff of 
its bow struck the fender piling designed to prevent collisions between 
vessels and the northernmost pier, or to break the force of such col- 
lisions as might take place. In spite of the piling, the Brandywine 
came into contact with the pier. The pier itself was of concrète. 
A portion of it, extending 12 feet from a point 4 or 5 feet below the 
water line to a point 7 or 8 feet above it, was surrounded by crushed 
stone he!d in place by a strongly timbered wooden casing. The cor- 
ner of this casing was protected by angle irons. The bluff of the bow 
of the Brandywine struck thèse angle irons and bent or forced them 
noticeably to the northward. This blow was so distribut ed as to do the 
Brandywine no harm. None of its timbers were broken; none of 
its seams were opened. Much more serions was the conséquence of 
the Brandywine striking the corner of an iron-shod timber which, 
at a point 6 feet or thereabouts below the water line, projected ont 
from the easternmost face of the pier for a distance of 12 inches or 
more. At the southernmost corner of the pier, that is to say, the 
corner of the pier with which a vessel ascending the river would 
be most likely to come into contact, there was this timber projecting 
12 inches farther into the stream than any other part of the pier. 
The Brandywine struck against the end or corner of this timber and 
stove a hole in her planking. The hawser Connecting the Brandy- 
wine with the Mattaponi parted. The Wissahickon, continuing its 
forward course, crashed into the stern of the Brandywine and did some 
damage. The Patuxent came into collision with the stern of the 
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Wissahickon. Both were irijured. The Brandywine at once began 

■40 fill. By the time one of the tùgs had gotten it over on the flats, 

■it sahk. : It was subsequently raised and repaired. 

Therè is little or no conflict as to the matters above stated. Indeed, 
there is only one material fact in controversy. That relates to the 
fender piling with which the Brandywine first came into colUsion, 
This piUng was constructed and maintained by the respondent. 

: The Hbelant says, in the first place, that this piling, even as orig- 
inally constructed, did not give to vessels using the draw the pro- 
tection to which they were entitled; and, in the second, that it had 
before the collision been allowed to get so much out of repair as to 
be altogether useless to them. 

The piling in question consisted of a clump or bunch of 13 piles; 
each'of them having a butt of from 12 to 14 inches in diameter. They 
were bound together by wire ropes. The witnesses for the libelant 
say that, had thèse piles been arranged in a line curving out from the 
])ier as ferry slips usually are constructed, they would hâve been far 
more serviceable in preventing vessels from coming into dangerous 
collisions with the pier. According to thèse witnesses. the fender pil- 
ing of the pubhc bridge which crosses the river a little to the west of 
the railroad bridge is so arrangedl It is unnecessary to pass upon this 
question, nor will it serve any good purpose in this case to inquire 
how far the respondent was bound to go in protecting vessels from 
the harm which might resuit to them from coming into contact with 
the pier. In the arguments at bar the learned advocate for the re- 
spondent contended that it owed no duty of that kind. It had the 
permission of Congress to erect the bridge. It was the business of 
the shipping to keep away from the piers and abutments of the 
bridge. If any vessel failed to do so, it must bear its own loss. It 
must make good any damage it did the bridge. In support of this 
contention, he cited West v. Martin, as reported in 47 Wash. 417, 
92 Pac. 334; 51 Wash. 85, 97 Pac. 1102, 21 L. R. A. (N. S.) 324; and 

222 U. S. 195, 32 Sup. Ct. 42, 56 L. Ed. . That case holds, 

as many which preceded it had previously held, that a vessel which 
as a resuit of its own careless navigation damages a bridge must pay 
for it. Thé question of what duty, if any, the owner of such a bridge 
owes to ships navigating the stream crossed by it was not there pre- 
sented. 

Upon the waterways of the country a great commerce is carried 

.on far more cheaply than is otherwise possible. Bridges across nav- 
igable streams usually make navigation thereon more difïicult and 
more dangerous. Rough and simple craft like scows and barges well 

: serve many commercial purposes. They are more or less unwieldy. 
They cannot always be depended on to move with absolute précision. 
Collisions between them and the piers and abutments of the bridges 

. crossing the waters over which they are towed will be not altogether 
infrequent. 

[ 1 ] The respondènt's witnesses say that had it not been for the 
fender piling collisions with this particular pier would hâve been not 
uncommon. Properly placed and maintained piling will usually keep 
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vessels from coming into contact with the piers and abutments of 
drawbridges, and will greatly reduce the destructive effects of many 
of the collisions which cannot be altogether prevented. Ordinarily 
such protection can easily be given and at comparatively small cost. 
Whether under such circumstances there is not a duty to give it has 
been asked. Edgerton v. The Mayor (D. C.) 27 Fed. 230. It does 
not appear to hâve been as yet judicially answered. It need not be 
hère decided. The owner of such a bridge has no right unneces- 
sarily to make it or its approaches dangerous. Texas & Pacific Ry. 
Co. V. Interstate Transportation Co. (C. C.) 42 Fed. 261. 

[2] The projecting timber did the damage. It made the bridge 
more perilous to shipping. The libel expressly said that this timber 
was the cause of the accident. Respondent examined a number of 
witnesses more or less familiar with the bridge. It did not attempt 
to show why the timber was where it was, or that its being where it 
was served any purpose. Had it been a necessary feature of the 
bridge construction, it was still a péril not obvious to those right- 
fully using the river. Whatever its purpose, it was the duty of the 
respondent to protect vessels from the danger of coming into contact 
with it. Vessel Owners' Towing Ass'n v. Wilson, 63 Fed. 626. 

[3] The nature of the injury suffered by the barge shows that, had it 
not been for this hidden péril, no serions harm would hâve been donc. 
The contact with the pier and its casing did no damage to the barge 
and none of any moment to the pier. The former was sunk because 
the projecting iron-shod timber pierced its planking six feet below the 
water Une. Under such circumstances, it makes no real différence 
whether the timber was an essential part of the bridge construction 
or not. In either event it was concealed. Respondent was required 
to take reasonable précautions to keep vessels from coming into con- 
tact with it. If unnecessary, it would hâve been harmless if properly 
protected. Was it so protected ? It may be assunied without deciding 
that, as originally placed and planned, the fender piling was adéquate 
for the purpose. Was it at the time of the accident? Witnesses for 
the respondent say that the piling was at the moment preceding the 
collision in as good order as it was when first constructed. According 
to them, the bunch of piling was then about four to six feet east of 
the pier. It extended about two feet six inches farther south than 
the northernmost pier. If they are right, its southernmost side was 
then about two feet six inches south of the southernmost side of the 
northernmost pier. If that was so, any vessel bound through the 
draw and which passed the piling without touching it would clear the 
pier by at least two feet six inches. The only way in which any up- 
bound craft could come into contact with the northern abutment of 
the bridge was by first breaking down the piling or by first pushing 
such piHng out of place. Respondent says that the barge did break 
off thèse 13 piles and drove them seven or eight feet to the north and 
six feet to the west, so that after the accident they were leaning up 
against the pier. It does not seem probable that this can hâve hap- 
pened. If it had been, it is hard to understand why more damage 
was not donc to the barge. A blow hard enough to hâve brought 
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about such a restilt would almost cértainly havé opened its seams. No 
such opening took place. A number of the witnesses for the libelant 
say that the pïling had been out of position for some time before the 
accident and had been leaning so far to the north that it no longer 
protected the southeasternmost corner of the pier. They may hâve 
exaggerated the extent to which before the accident this leaning was 
perceptible. After seeing and hearing the witnesses, however, I am 
persuaded that at the time of the accident the fender piling was not 
in good condition. Had it been, I do not think that what happened 
could hâve taken place. It follows that the respondent was in fault. 

Whether the tugs or either of them are also to blâme is not before 
the court in this case. It is, perhâps, to be regretted that it is not. 
It is usually best to décide ail the questions growing out of a collision 
in what is substantially a single proceeding. For some reason, how- 
ever, in this case the respondent did not see fit to bring the tugs in 
by pétition under the fifty-ninth rule. It still may, if so advised, seek 
to hold them liable in a subséquent proceeding. The Ira M. Hedges, 
218 U. S. 264, 31 Sup. Ct. 17, 54 h. Ed. 1039, 20 Ann. Cas. 1235. 

Was the barge to blâme? It is not responsible for faulty naviga- 
tion of the tugs. Sturgis v. Boyer, 24 How. 110, 16 L. Ed. 591; The 
Eugène F. Moran, 212 U. S. 473, 29 Sup. Ct. 339, 53 L. Ed. 600. 
Whether such navigation was as careful as it should bave been is one 
of the mattef s upon which the testimony is conflicting. It is unneces- 
sary, and therefore under the circumstances inexpedient, to intimate 
any opinion upon this question except to say that the fault, if any, 
was not of à character for which the barge also would be liable. 

Respondent says that the barge itself was in fault. According to 
this contention, the accident happened because of négligent or im- 
proper steering of the barge. The only évidence that there was im- 
proper steering was the fact that the sheer took place. What caused 
it is not shown. Such sheers are often caused bv other things 
than the mistakes of the helmsman. As in this case, it not infre- 
quently happens that their real cause is a mystery. The barge was 
proceeding very slowly. It seems unlikely, under such conditions, that 
any probable négligence on the part of the man at the helm could 
hâve caused so rank a sheer. At the time 'of the accident the captain 
of the barge was himself steering. He testified. He impressed me 
as a truthful witness. He said that he was steering carefully and that 
until the sheer took place his barge had foUowed accurately in the 
wake of the starboard tug and of the Mattaponi. There is no reason, 
therefore, to hold the barge in fault. 

The libelant is entitled to a deoreé against the respondent for the 
f ull amount of the darnàge to the Brandywine and the other barges 
owned by it and injured^ by thé collision, without préjudice to any 
rights which the respondent may hâve to seek in another proceeding 
contribution âgainst the tugs. Or either of them. If the parties can- 
not agrée' as to the aimount of damage suffered by the Brandywine, 
the Wissahickon, and the Patuxent, they may hâve the usual decree 
for a référence. 
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THE BRITTANIA. 
(District Court, E. D. New York. May 16, 1912.) 

TOWAGE (§ 11*) — LlABILITY OF TUG FOB INJURY TO TOW— DoCKING IN UNSAFE 

Place. 

A towing tug vvhich left a barge loaded with ice for the workhouse on 
BlaekweH's Island in the night at a small dock, where slic eonld not 
lie safely, but settled on the rocks on the falling of the tide and was 
injured, heM, on the évidence, to hâve been négligent, and to be liable 
for the in.luries resulting directly from such négligence, but not for fur- 
ther injuries sustained vvhile a . wrecking tug was attempting to release 
the barge. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. Dig. 
§ 11-*] 

In Admiralty. Suit by Mary F. Doherty, as owner of the barge 
Johnnie Doherty, against the steamtug Brittania, the Knickerbocker 
Towing Company, claimant. Decree for libelant. 

James J. Macklin, of New York City, for libelant. 
Hylandl & Zabriskie, of New York City, for claimant. 

CHATFIEIyD, District Judge. The barge Johnnie Doherty was in 
the service of the Knickerbocker Ice Company on the 29th day of 
May, 1911. She had on board some 300 tons of ice, which was to be 
taken to the workhouse upon Blackwell's Island. This boat is 106 
feet long, 26 feet wide, and bas sides 12 feet in height. She bas a 
capacity of 650 tons, and draws when loaded 91/2 feet. Her captain 
estimâtes that upon the afternoon in question she drew some 7 feet 
of water, and was in reasonably good condition. The upper tiers of 
ice had been taken out at East Fifth street, New York, and the tug 
Brittania, owned by the Knickerbocker Towing Company, was or- 
dered by the président of that company, at about 9 o'clock in the even- 
ing, to take the barge to the pier on the east side of Blackwell's Is- 
land at the workhouse. The tide was then flood, and the boat started 
immediately, arriving at Blackwell's Island at 11:55 p. m. It was 
dark, and the Brittania started to berth the Doherty alongside a dock 
some 400 or 500 feet above the workhouse upon the east side of the 
Island. But, upon arriving off the workhouse, she attracted the at- 
tention of some men called watchmen, said to be in uniform, who came 
out of one of the buildings at the workhouse. The captain asked thèse 
men where the cargo of ice was wanted, and was told by them "right 
hère at the dock." Thèse words referred to a small dock just south of 
the workhouse proper, and upon the east side of the Island. 

It appears that this dock had then been built some three years, and 
was but 34 feet in length along its face. Beyond each end at a dis- 
tance of 12 feet from the dock, a dolphin or group of piles some 4 
feet in diameter was located. The captain of the barge remonstrated 
with the captain of the tug, because, as he says, he did not like the 
looks of this dock, and because of the swift tide at this point. But 
the captain of the tug informed him that this was where he was to dis- 

•For otber cases see same topic & § nvmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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charge his cargo, and that he had orders to take the boat there. The 
captain made no further protest, but, according to the captain of the 
Brittania, replied that he was ail right, and was left moored to the 
dock. The captain of the Doherty took soundings with a short pike 
pôle, and just under his stern found the water but little deeper than 
the draft of the boat. At other points he did not find bottom, and he 
theri turned in, being aroused somewhat later, when he found 5 feet 
of ^ater in his pipe hole and the stern hard aground on the rocks. 
As the tide went down, the boat rested upon the rocks for her entire 
length, on the port side, while the starboard bow was also held up and 
the boat given a twist, which increased as the tide went down. The 
bottom planks were cracked, and as the tide rose again some 10 feet 
of water filled the boat. The next day being Décoration Day, the 
captain did not succeed in reaching the owners of the boat, nor did he 
attempt to téléphone to the . Knickerbocker Ice Company. But by the 
morning of May 31st he did send a message to the Baxter Wrecking 
Company, with whom he had had previous dealings, and also on that 
day communicated with the owners. In the meantime the Ice Com- 
pany had learned from the Island that the barge was sunk. At about 
12 o'clock noon on May 31st, the tug Fuller, which was equipped with 
a large pump and belongs to the Baxter Wrecking Company, and the 
schooner Fly, which also has a pump of 6,000 gallons capacity, got to 
the wreck. The Fly was moored on the outer or starboard side of the 
barge and began pumping, although at that time the tide was going 
down, having turned a little before noon. 

The ice in the barge had melted to a considérable extent, and be- 
tween 3 and 4 o'clock in thé afternoon the barge was substantially 
puniped out and appeared to be afloat. Her lines were cast off at the 
bow, and the ebb tide swung her around against the Fly and the Fuller. 
The captain of the Fuller, considering that the barge was nearly 
afloat and could be hauled off, summoned the assistance of a tug, the 
Ticeland, which was passing. The tugs then tried to haul the barge 
off bow first, with the Fly still moored alongside and pumping. Noth- 
ing was âccomplished by this pulling, as the stern of the boat was hard 
aground. But, as the barge swung around under the effect of the tugs 
and of the ebb tide, the Fly and the barge herself Were placed in a 
situation of danger from the rocky shore below. The Fuller, there- 
fore, kept at work holding the barge up against the tide until she 
could be placed back alojigside of the dock, where she was left until 
the tide was flood, the Fly in the meànwhile remaining alongside and 
cbntinuing to keep out the water. The wreckmaster of the Baxter 
Company, séeing that thé Fly could keep the boat from sinking, and 
that as the tide came in she could be handled by the Fuller, left at 
about supper time or in the neighborhood of 5 o'clock. The captain 
of the Fuller, when the tide had risen suffîciently to float the boat 
cleâr, took hei" in tow and proceeded w;ith her, sterii first, away from 
the dock aïndl'.down the river to Ninth street, Manhattan, whére the 
balance of hei- ice was unloaded. 

A sùrvey was had, and it was found that several bf the bottom 
planks were injured at the stern, a hole.broken in the bottom near the 
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starboard bow, some of the deck beams cracked, and the knees sup- 
porting thèse beams broken, while the hatches were displaced and con- 
sidérable niinor work made necessary. No question arises as to the 
extent of the injuries, nor is there any doubt that they were received 
while the boat was at the dock at Blackwell's Island. 

The most difficult question of fact in the case arises from the tes- 
timony of one Weidner, the représentative of the Ice Company upon the 
survey, who had also gone to the scène of the accident on the 31st day 
of May, just after flood tide, in a small launch, and with a boat equipped 
with a large pump. This man had the double purpose of intending to 
save as much ice as possible from melting, and also to render whatever 
assistance might be necessary to the boat, but he did not go aboard the 
boat, giving as a reason therefor that the tide was falling, and that he 
thought it best to wait for the flood tide. At about the same time or 
soon after his arrivai in the neighborhoodl, the Fuller and the Fly be- 
gan their opérations as bas been stated, and the représentative of the 
Ice Company retired with his boats to the east side of the channel, 
where he apparently waited and watched for developments. He tes- 
tifies that at about 3 o'clock, or just before the Ticeland was procured 
to assist in hauling off the barge, the water had been pumped out of the 
barge sufficiently so that she floated, except at the stern; that the 
ebb tide swung her around until she was resting over what he de- 
scribes and bas since located as a ledge of rocks, extending out from 
the place whére the stern of the barge was caught, and having but 
some S feet of water at low tide, at a distance 30 f eet from shore. 
This witness testifies that, in order to avoid in jury to the Fly, the 
Fuller was compelled to remain where she was, holding the barge and 
the Fly from swinging around under the effect of the ebb tide, and that 
for this reason the Ticeland was called in to haul the boats ofï, but that 
the stern was fast aground, and that nothing was accornplished. He 
then went over on the barge, but soon left, and returned at 5 o'clock. 
While on the barge at that time he states that he heard a sudden or 
loud cracking, and that two of the deck beams were forcedi up at the 
point where the barge was resting over the reef just referred to, and 
that the knees then broke and the hatches fell down on top of the 
cargo. He apparently ate his supper on the Fuller at this time, and 
then went back to his own boat, having nothing more to do with the 
matter until the day of the survey. 

The witnesses for the libelant, however, testify that the hatch covers 
had fallen into the barge previous to this time, and the captain of 
the barge testifies that the deck beams broke upon the previous night 
when the boat first rested upon the rocks. Soundings made by the 
witness Weidner show a depth at low water along the face of, the 
dock of. 5 feet at the point where the stern of the barge rested, and of 
increasing depths toward the north, averaging between 6 and 61/^ feet 
along the face of the dock. At a point 30 feet out from the dock 
from 9 to 12 feet of water was found, except at the point above re- 
ferred tojjimmediately opposite where the stern was lying andi forming 
à part of the reef running out from shore.. As bas been said, the 
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depth over thïs reef is àppafently but 5 £eet, and this testîmony is not 
c6Mfadicted in any way in the case. • 

Under thèse circumstances, it would seem that the FuUer, if she 
attempted to hâve the hoàt ptimped out upon a falling tide, must hâve 
anticipated that the bow^, if afloat and cast loose, would swing around 
into a position where the Fly would be endangered, unless the barge 
entirely came off the rocks. If any mistake occurred in attempting to 
remoVe the boat upon the f alling tide, it was the f ault of the wreck- 
ers and nbt of the towboat, who took the barge to the point. It is 
évident that merely pumping the boat out on the falling tide did not of 
itself cause any injury, but the endeavor to save a tide and to cast the 
bow loose would place the barge in the new position of danger. The 
necessity of holding the barge in place and at the same time attempting 
to pull her off the rocks was what called for the services of the Tice- 
land, and, af ter the attempt f ailed, the Fuller was still kept busy hold- 
ing the barge in position until it could be forced back alongside the 
dock. The positive testimony of Mr. Weidner that the boat was rest- 
ing on the reef, and that the falling tide caused a strain which broke 
two of her deck beattis, while he was standing upon the deck, and 
when the barge was lying straight out in the river f rom the dock, 
furnishes persuasive terstimony that some of the injuries resulted at 
this time, and must hâve occurred from the strain on the boat at low 
tide in the new position. 

We hâve therefore the difficult problem of attempting to distin- 
guish the injuries caused by the original grounding from the injuries 
received while the boat was in the hands of the Baxter Wrecking 
Company ; and, even if no négligence in the method of proceeding 
with the wrecking opérations or in the conduct of the Baxter Wreck- 
ing Company has been proved, we must détermine whether the orig- 
inal grounding was the proximate cause of the new injuries. As has 
been said, no fault can be based upon the attempt to pump the boat 
d'urjng the ebb tide, for she was then moored to the dock and had 
considerably less ice in than bef ore, nor could any négligence be based! 
upon the attempt to tow the boat away from the dock with the ebb tide, 
if she were afloat, anij there were no obstruction in her path. The 
only basis for a charge of négligence by the wreckers was in casting 
loose on the ebb tide without ascertaining the location of the reef or 
determining accurately whether or not the boat was entirely free. 
It appears that the attempt was made to bring the boat off by pulling 
her bow foremost up against the ebb tide and out into the stream, and 
that this attempt f ailed because her stern was still f ast upon the rocks. 
This would not seem to be négligence in View of the fact that men of 
expérience in wrecking were performing the opération andi evidently 
made the attempt to haul the boat off as soon as she seemed afloat, in 
order not to lose more time while the water fell still further, and be- 
fore their owh boats went aground. To wait six hôurs and to keep 
the Fly pumping during ail that time would seem to be unnecessary, 
nbt does it sèem négligence in the wreckers to assume that, if she 
were aground and should be floated around by the tidte to a new posi- 
tion, they could keep her from danger upon the rocks below, even if 
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they had known of the existence of the reef by sounding. The or- 
dinary and expected hazards in taking the boat off the rocks was a 
part of the danger from the situation in which she was left by the 
towboat, andi the Baxter Company were called upon to use only gpod 
judgment and care in what they did. It is easy to see now that, if 
they had waited for the tide to rise, nothing would hâve happened, but 
it does not seem neghgent to hâve made the attempt as they did. On 
the other hand, the original sinking was not the proximate cause of the 
second accident. 

But, leaving that accident out of the case, we still hâve the primary 
question as to whether the tugboat was at fault for having left the 
boat at this place, in the dark, near midnight, on a falling tide, with- 
out inquiry of some responsible person or without sounding the berth 
in which she was moored. The fact that the dock was in existence and 
was a dock for certain purposes does not excuse the tug. The dock 
might be entirely suitable for the purposes of a launch or sniall boat, 
and it might be the place where the men at the workhouse would pre- 
fer to hâve the ice landed. But the fact that that was the position 
where thèse workmen stated that they wished the ice does not relieve 
the captain from having to put the boat in a reasonably safe place. 
Nor does the fact that the président of the company directed him to 
take the boat to a dock at the workhouse on the east side of Black- 
well's Island relieve him from responsibility. It makes it clear that 
the boat was intended to go on the east side of the Island, and that 
she was intended to be left so that the cargo coiild go to the work- 
house. But if the président of the company had given orders to take 
the boat to the workhouse on the east side of the Island, and had not 
mentioned a dock, it could not be contended that she was to be hauled 
out on shore, or that the captain of the tug would hâve been justified 
in mooring her alongside of the open bank, upon a statement by some 
workmen that that was the most convenient place for them to take their 
cargo. There is no doubt that the berth was improper for a barge of 
this size, and was not intended for such use. 

The city of New York has not been made a party, nor is there any 
ground upon which it could be held liable for having two docks, one 
of which was not suited for such a purpose, instead of maintaining only 
one large dock further up the river. No fault seems to be shown on 
the part of the captain of the barge, for his boat would hâve gone 
aground, and the injury to the bottom upon the starboard side for- 
ward would hâve been inflicted, even if he had succeeded in moving the 
boat a little up or down the river. He had the right to rely on the 
place in which the tugboat captain left him, except for obvious dangers, 
which could be ascertained by reasonable care on his own part. If it 
had been daylight, greater responsibility would hâve been placed upon 
the captain of the barge, but, as the case stands, it seems that the only 
négligence for which an action will lie was that of the captain of the 
tug in attempting to use the dock in question, upon the assumption that 
it was the one intended for the purpose. 

The libelant may hâve a decree for the damage directly attributable 
to the original sinking. Contrasting the testimony of the captain, that 
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some ol.the beams were broken and that the hatches had fallen in after 
thé fitst Jow tide, with thé testimony of Wéidner, that two of the 
deck beams cracked and that somé of the hatches fell down while he 
was on bbàrd, ànd having in mind the likelihood that the greater part 
of the injuries to the frame came f rom the original grounding, or the 
weakenèd condition resuhing therefrom, while the greater number of 
planks in the bottom and the greater number of keelsons were in the 
after part of the boat where she subsequently rested upon the reef, 
a decree for one-half damages or $450 will be allowed. 



SOUTHERN BY. CO. et al. v. RAILROAD COMMISSION OF ALA- 

BAMA et al. 

(District Court, M. D. Alabama, N. D. May 11, 1912.) 

No. 267 ce.' 

1. Injunotion (§ 235*) — LiABiLiTT ON Bond. 

Llability on an Injunétion bond In the fédéral courts Is not fixed un- 
til a final decree in the cause, so that, when a condition of things arlses 
where there can be no decree on the merits of the controversy or It 
would not be just to cbmpel the parties to proceed to a final decree, a 
' court of equity has power to Bibdlfy or relax the conditions of the bond 
or suspend the right of action thereon. i ' 

[Ed. Note.— iFor other cases, see Injunction, Cent. Dig. §§ 529-537; Dec. 
. Dig. § 235,*] 

2. CaekibeS (§ 12*)-t-STATTiM;s— Validitt— Pbesumption. 

A statute regulating and prescribing Intrastate freight rates will be 
presumed valld untll the contrary Is slKfw^n by proof that It will not af- 
ford a fair and reasonable returji on the value of the property employed 
in the service. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 7-11, 15-20 ; 
Dec. Dig. § 12.*] . : > 

3. Gaeeiebs (§ 202*) — Fkeight Raïes— StatOtes— Bepeal. 

Where a statute prescribing and regulating intrastate rallroad rates 

is repealed, shippers and passengers, as to transactions, completed while 

it was In force, in the absence of a judlcial condemnation of the rates, 

haVe a vésted right of action agalnst the carrier for any excess charges 

. above those allowed by the repealed statute while it was in force. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. || 906-915 ; Dec. 
,, Dig. § 202.*] ; , 

4. Injunction (| 129*) — Bonû— Dismissal ow Suit-^Aotion on Bond— Srrs- 

., ^PENSION.^ ,. ■ . 

the AlaTjama Législature' having passed a Passenger Rate Act (Ijaws 

1907, t>. 104) and a CoUamodities Act (Laws 19(37, p. 209), certain rail- 

; :roads Instlttted: suits.tO enjoih the enforeement thereof, in Whlch re-' 

straining orders were ispnedon the glving of bonds.. No answers were 

• : flied and no évidence taken, and preUmiriary ipjunctjon was granted, 

'àfter which the, rktes were put in force under an agreement that such act 

'' should not préjudice thé'ï)Iàiritlff's right tô continue the contest if thé 

; ; ,rates proVed unremuneirati'Ke. Theréaf ter the staté's authorities agreed 

, ,l:Wi,tJi |CoiiQplainaflts|,thatiif. :they,;wpUld abjiridon thè . contest they would 

, , giy.e ;l)etter ratés, w^içh t^^reeniént was kept by the sul^sequent passage 

"of ariothér act au thôiiziiig rates silghtïy higherthan those sought to 

be enjoined, whereupon counsel for the ràlIroad and the OothinlSslon ap- 

— .: . i.j i I — î-^^^ — . ' '"; " '1 ' ' -^^ ' -^ ' • ' ^ " • ' — —^ ' •■:■ ' '■' ■ i ,1 

♦For other cases see sçine topic & i numbee Ip Dec. & Aip. Dlgs. 1907 to date, & Rep'r Indexes, 
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plied for a dlsmissal. Heli, that the application should be granted and a 
rlght o£ action on the Injunction bond suspended. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. §§ 279-287; 
Dec. Dlg. § 129.*] 

5. Injunction (§ 235*) — Bonds— Construction. 

A bond to seeure an Injunction agalnst certain statutory Intrastate 
rallroad rates was conditloned that if the injunction was dissolved or 
vacated as having been wrongfully issued, or If It was thereafter de- 
termined that the rates, or any of them, the enforcement of whieh was 
sought to be enjoined, should be or should hâve been enforeed, then plaln- 
tiffi would pay or cause to be paid ail loss or damage claimed by the issu- 
ance of the Injunction, and in such event the obligation should be void, 
otherwise to remaln in full force and effect. Héld, that where the ques- 
tion at issue never went to trial by reason of an agreeraent between the 
rallroad companles and the Commission under whieh other rates were 
prescrlbed, whereupon the suits were dismissed, there was no liability on 
the bonds ; if never having been determined either that the injunction 
was wrongfully issued or that the rates should be enforeed. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 529-537; 
Dec. Dig. § 235.*] 

In Equity. Bills by the Southern Railway Company and six other 
Railroad Companies against the Railroad Commission of Alabama 
and others. On motion to dismiss and to discharge injunction bonds. 
Granted. 

The Southern Railway Company and 11 other railroad companies flled 
their bills in the Circuit Court on the 25th of March, 1907, agalnst the Rail- 
road Commission and the Attorney General of Alabama, seeklng, among oth- 
er things, to enjoln the enforcement of the act of the L^islature of Alabama 
flxlng 21/2 cents per mile as the maximum intrastate passenger rate (Laws 
1907, p. 104), and another act (Laws 1907, p. 209) whieh classlfied the rail- 
roads doing business in Alabama and flxed the maximum rates for the in- 
trastate transportation of 110 commoditles or articles of freight, and another 
act (Laws 1907, p. 80) whieh provided that the rates in force on the Ist day 
of January, 1907, should be the maximum intrastate freight rates on ail oth- 
er articles not Included in the other statutes. A restraining order was is- 
sued March 30, 1907, and the hearing for a preliminary Injunction went over 
at the request of the respondents untll the 8th of May, 1907. No answers 
had then been flled in the cases, and no évidence whatever was offered by the 
respondents In answer to the allégations of the sworn bill of complaint, 
whieh was used as an afHdavit, and the respondents admitted that in the 
then posture of the case a preliminary injunction was inévitable. Afterwards 
the Southern Railway and six others of the complalnants put in force the 
passenger and commodity rates under an agreement with the state authori- 
ties, without préjudice to their right to continue their contest in the court, 
If a trial of the rates proved them to be unremunerative. Subsequently the 
State authorities made a trade with thèse complalnants that if they would 
abandon their contest In the court they would be given better rates, whieh 
agreement, in substance, was carried into efCect by the Législature of Ala- 
bama, at a ealled session, in the enactment of what are known as the Eight 
Group Acts (Laws Sp. Sess. 1907, pp. 91-159). In Conséquence of thls, and 
because the counsel for the Commission and the Attorney General in thèse 
cases also represented them in five other cases whieh were vigorously con- 
tested in thls court, thèse suits of thèse complalnants were never pressed to 
a trial on either side. The other facts are sufficlently stated in the opinion. 

Alexander Hamilton, of Petersburg, Va., Alex. P. Humphrey, o\ 
Louisville, Ky., S. R. Prince, of Mobile, Ala., and John P. Tillman 

*For other cases see sametopic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. G. Smith, and Forney Johnston, ail of Birmingham, Ala., for com- 
plainant railroads. 

Robert C. Brickell, Atty. Gen., and Samuel D. Weakley and Henry 
C. Selheimer, both of Birmingham, Ala., for Railroad Commission 
and others, 

JONESj i District Judge (after stating the facts as above). The 
Attorney General and the spécial counsel representing the Railroad 
Commission and the counsel for the complainants in the several cases 
joiiitly ask the dismissal, without préjudice, of the suits heretofore 
brought respectively by the complainants to enjoin the exécution of 
the Passenger Rate Act and the 110 Commodities Act, and as ancil- 
lary thereto a decree suspending or abrogating the liability upon the 
injunction bonds giyen by the complainants. 

[1-3] Liability upon, an injunction bond in the fédéral courts is 
never fixed until a final decree in a cause, and when a condition of 
things arises where there can be no decree upon the merits of the 
controversy, or it would not be just to compel the parties to proceed 
to a final decree, as where they hâve agreed among themselves, it is 
the settled doctrine of the Suprême Court of the United States 
(Russell V. Farley, 105 U. S. 433, 26 L. Ed. 1060) that a court of 
equity bas power, and if necessary should exercise it, to compass the 
ends of justice in such a situation, by modifying or relaxing the 
conditions of an injunction bond or suspending the right of action 
thereon. Legally speaking, a rate statute must be held good until it 
is shown by the proof, as applied to a particular carrier, that the 
statute wiil prevent a fair and reasonable return upon the value of 
the property employed in the service, and until that is shown the 
rate statute must be held to be prima facie valid, and if it be after- 
wards repealed, shippers and passengers, as to transactions completed 
while it was in force, in the absence of a judicial condemnation of 
the rates, hâve a vested right of action against the carrier for any 
excess charges above those allowed by the repealed statute while it 
was in force. Central of Georgia Raiiway Co. v. Railroad Commis- 
sion of Alabama et al. (C. C.) 161 Fed. 979. 

[4] The question then is: Ought the court to compel either the 
complainants or the respondents to incur the enormous expense of 
taking proof to show the effect of the Passenger Rate Act and the 
110 Commodities Act, both of which acts must be considered as an 
entirety as to their results, when it is practically admitted that they 
were unreasonable, by the fact that, when complaint was made of 
the insufficiency of thèse statutes, the state authorities increased the 
freight rates and authorized an increase of 14 cent per mile in the 
passenger rate, and, when at the time the order for the injunction 
was granted, the proof, which was the only proof ever introduced 
in the case, abundantly showed the insufficiency of the rates com- 
plained of as an entirety, and when the court is also satisfied from 
the proof made in cases already decided, contesting thèse statutes, 
under substantially similar conditions, that the rates in fact were 
confiscatory. 
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The interlocutory injunction issued on Mârch 30, 1907, was mod- 
ified at the request of thèse complainants to the extent of permitting 
them to "observe, pending the final hearing and détermination of the 
causes, the rates" in question; but "without préjudice to the juris- 
diction of the court in the cause or to the complainant's right to the 
relief sought in the suit." Under the letter of their agreements 
with the State authorities, the carriers would hâve the right, not- 
vvithstanding their observance of the rates in question, for the pur- 
pose of making an actual trial of them, still to obtain relief on the 
facts of the case. For the reasons stated, it now appears that com- 
plainants would be entitled to relief if they prosecuted their suits, 
and the real question is whether, under the circumstances, a court of 
conscience ought to compel the parties to litigate to avoid or to fix a 
liability which exists only in légal fiction and not in fact, when both 
sides are convinced no useful purpose would be subserved thereby. 
While the injunction bond was exacted under the equity powers of 
the court, which was not bound by the terms of the statute that no 
suit should be brought upon the bonds except upon the order of the 
Governor, yet the court cannot overlook the fact that the faith of 
the State was pledged, so far as the Governor and the Railroad 
Commission could pledge it, that complainants, when they accepted 
the increased compromise rates, should not be held to any légal lia- 
bility upon the injunction bonds given by them on the contest of the 
original rates, or that complainants, in assenting to a temporary trial 
of the original statutory rates prior to the compromise allowing them 
increased rates, which was approved and carried into efifect by the 
enactment of the Eight Group Acts, were endeavoring, in a very ex- 
cited and troubled condition of the public mind, to make some ad- 
justment as to rates which would tranquilize public sentiment and 
conform to the décision of the state authorities, whose judgments as 
to the reasonableness of the carriers' charges for their service are 
binding until set aside by the courts. 

In an action at law the plaintifï, no matter what the inconven- 
ience to the défendant, may dismiss his suit even against the objec- 
tion of the défendant without incurring any liability except for 
costs, at any time before it is finally submitted to the tribunal in 
which the controversy is pending. I know of no case where a court 
of law has power to retain a case when both parties agrée to its 
dismissal. So also in a court of equity, the complainant and de- 
fendant may by consent generally dismiss their case without incurring 
any liability on injunction or other bonds taken in the proceedings. 
The only case in which litigants in equity will not be permitted to com- 
promise their différences, and dismiss a suit without préjudice, is 
where they occupy trust relations to others whose rights would be 
injuriously affected or destroyed by a consent decree dismissing the 
litigation absolutely, and in such cases a court of equity will make 
proper provision in the order of dismissal for the protection of their 
rights. Shippers and passengers, in litigation waged with public au- 
thorities who fix rates, are quasi parties to the suit. The rate-mak- 
ing authorities are in a large sensé trustées for them in litigation 
196 F.— 36 
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concernitig the reasonableness of rates, and when they ask and con- 
sent to the dismissal of such a suit, the court ought not to question 
their action, unless it can see that it is clearly improper. In this 
matter, the state authorities, who are the chosen guardians of the 
rights of the public in this respect, are evidently acting in good f aith 
and with high motives, and joining, as they do, in asking the relief 
now sought by ail the parties to the litigation, the court has no hési- 
tation in granting their joint request. Under the circumstances of 
thèse cases, the court cannot see that a dismissal of thèse suits and a 
suspension or abrogation of any right of action on the injunction 
bonds will impede or préjudice any real right of shippers or passen- 
gers, and it will therefore make an order providing for the cancella- 
tion of the injunction bonds, the dismissal of the suits at the com- 
plainants' cost, without préjudice, but saving to every passenger and 
shipper, who paid excess rates while the législation complained of 
was in force, the right to sue the several complainants at law on their 
original cause of action. 

[5] The court has preferred to rest its décision upon the merits 
of the case ; but there is another reason, based upon the condition of 
the injunction bonds, why, in the absence of any détermination 
that the rates complained of are unjust or unreasonable, no right of 
action can arise upon the injunction bonds. That condition is : 

"Should sald Injunction be dissolved or vacated, as havlng been wrong- 
fully Issued, or should It be hereafter determlned that the rates, or any of 
them, whose enforcement Is sought to be enjolned • * * should be or 
should hâve been enforced," then complalnant shall "pay or cause to be paid 
ail loss or damage caused by the Issue of sald injunction," and in such event 
the "obligation to be void, otherwise to remain la full force and efïect." 

There has never been any détermination in the causes dissolving 
the injunction as "wrongfully issued," or that the rates "whose en- 
forcement is sought to be enjoined should be enforced" or should not 
hâve been enjoined or suspended.- By the very terms of the bond no 
liability could arise upon it until the happening of some of thèse 
events, and none of them hâve happened. Nashville, Chat. & St. 
Louis R. R. Co. V. Railroad Commission et al. (C. C.) 171 Fed. 223. 



TJNITBD STATES v. OLSSON. 

(District Court, W. D. Washington, S. D. May 11, 1912.) 

No. 1,688. 

Aliens (§ 'tlV2,* New, Key-No. Séries)— PiioctrEiNa Natubalization bt False 
Staiements— Cancbllation dp Cebtifioatb. 

An alien, wbo, to secure admission to citizenship, declared on oath be- 
fore a court, as required by Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 
(U. S. Oomp. St Sùpp. 1907, p. 420), that he would support and défend 
the Constitution and laws of the United States against ail enemies, f or- 
elgn and domestic, and bear true falth and allegiance to the same, and 
that he was "attached to the principles of the Constitution of the United 

•For oth«r casea ses sama toplc & 3 nitmbeb ia Dec. & Am. Dlga. 1907 to date, A Rep'r Indexe* 
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States and well dlsposed to the good order and happlness of the same," 
in a suit brought agalnst hlm by pétition filed by the United States At- 
torney cliarging that he had procured his certlflcate of naturallzatlon 
by fraud, because said représentations wlien made were and are untrue, 
by bis own testimony, In rebuttal of évidence introduced by the govem- 
ment tendlng to prove the averments of the pétition, admltted that he 
advocates the élimination by the power of the ballot of property rights 
guaranteed by the Constitution, and that he believes that, as a consé- 
quence of the change froin individual to common ownership of ail the 
land, buildings, and industrlal institutions the existing polltical govern- 
ment wlll be abrogated, because there will be no use for It, and that 
his bellefs on thèse subjects were entertained by him at and previous to 
the date of the proceedings by which he was admitted to citizenshlp, 
and omitted to make any déclaration afflrming his loyalty to the Con- 
stitution, Held, that he dld in fact secure his certificate of citizenshlp 
illegally through fraud upon the court, and the government is entltled 
to Its cancellation under section 15 of said aet. 

In Equity. Suit by the United States against Léonard Olsson for 
cancellation of certificate of citizenship. On final hearing. Decree 
for complainant. 

W. G. McLaren, Asst. U. S. Atty., of Seattle, Wash., for the Unit- 
ed States. 

J. W. A. Nichols, of Tacoma, Wash., for respondent. 

HANFORD, District Judge. This suit is prosecuted by the United 
States District Attorney for this district, pursuant to the fifteenth sec- 
tion of the Naturalization Law of June 29, 1906, c. 3592 (34 U. S. 
Stat. 596; U. S. Compiled Statutes Supp. 1907, p. 419; F. S. A. 
Supp. 1909, p. 365 ; Pierce's Fed. Code, § 8292), to obtain a decree 
setting aside and canceling a certificate of naturalization alleged to 
hâve been fraudulently obtained by the respondent. The grounds for 
the suit, as set forth in the government's pétition, are that the re- 
spondent on the lOth day of January, 1910, obtained an order from 
the superior court of Pierce county, Wash., admitting him to become 
a citizen of the United States of America ; that a certificate of cit- 
izenship was issued out of said court and delivered to him ; that since 
said date he has claimed and now claims to be a citizen of the United 
States ; that for the purpose of obtaining said certificate of citizenship 
the respondent intentionally represented to the court on the hearing 
of his application that: 

"He was attached to the princlples of the Constitution of the United States, 
and well disposed to the good order and happiness of thé same." 

Those averments and the jurisdictionaV facts set forth in the péti- 
tion are admitted by the respondent's answer. He makes an issue, 
however, by denying the charge contained in the pétition that the 
représentations which he made to the court respecting his attitude 
toward the Constitution and government of the United States were 
and are çontrary to the truth. 

On the trial of the case the respondent appeared in person and by 
an attorney, and after the introduction of évidence on the part of 
the government tending to prove that he is now, and was at and pre- 
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vjous to the time of being admitted to be a citizen of the United States, • 
opposed totheform of government of this country and to the prin- 
ciples of the Constitution, he ofifered rebutting évidence and gave tes- 
timony in his own behalf, which itl the opinion of the court materially 
aided the goVernment's case. Answering direct interrogatories pro- 
pounded by bis own attorney, he denied that he is an anarchist, denied 
that he is opposed to organized government, and denied that he is in 
favor of overthrowing this government by force or violence, but 
omitted to make'any' déclaration affirming his loyalty to the Constitu- 
tion of the United States, and on the contrary, when tested by cross- 
examination, his answers to ail questions respecting his attachment 
to the Constitution of the United States were evasive. He admitted 
that he is a socialist and fréquenter of asseftiblages of . socialists in 
which he participâtes as a speaker advocating a propaganda for rad- 
ical changes in the institutions of the country. He claimed to hâve 
a clear understanding of the Constitution of the United States and 
knew that by one of its articles deprivation of life, liberty, or prop- 
erty without due process of law is forbidden, and yet the évidence 
introduced in his behalf proved that the party with which he is af- 
filiated, and whose principles he advocates, bas for its main object the 
complète élimination of property rights in this country. He expressed 
himself as being willing for people to retain their money, but insisting 
that ail, the land, buildings, and industrial institutions should become 
the common property of ail the people, which object is to be attained, 
accordiiig to his belief , by use of the power of the ballot, and when 
that object shall bave been attained the political government of the 
country will be entirely abrogated, because there wiU be no use for 
it. And he further admitted that his beliefs on thèse subjects were 
entertained by him at and preyious to the date of the proceedings in 
the superior court admitting him to become a citizen of the United 
States. 

In order to procure a certificate of naturalization, the respondent 
was required to comply with the provisions of the statute above cited, 
which is mandatory and stringent in prescribing the necesSary qual- 
ifications of aliens to become citizens of the United States, and; in 
limiting the power of the courts in naturalization proceedings. The 
fourth section of the act requires, among other things, that each ap- 
plicant shall rnake and file a pétition in writing setting forth that he 
is not a disbeliever in or opposed to organized government, or a mem- 
ber of or affiliated with any organization or body of persons teaching 
disbelief in, or opposed to, organized government ; and that he shall, 
before he is admitted to çitizenship, déclare on oath in open court 
that he will support and défend the Constitution and laws of the 
United States àgainst ail enemies, foreign and domestic, and bear 
true faith and allegiance to the samie; and provides further thàt it 
shall be made to appear to the satisfaction of the court admitting 
an alien to çitizenship that he is attached to the principles of the Con- 
stitution of thè United States, and well disposed to the good order 
and happiness of the samè. The seventh section of tlie act provides: 
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"That no pèrson who disbelieves in, or who is opposed to organized gov- 
«»rnment, or who is a member of or afflliated with any organization enter- 
taining and teachiug such disbelief in, or opposition to organized government, 
* * * shall be naturalized or be made a citizen of tlie United States." 

The fifteenth section makes it the duty of United States District 
Attorneys, upon affidavit showing good cause therefor, to institute 
proceedings in any court having jurisdiction to naturalize aliens in the 
judicial district in which the naturalized citizen may réside at the time 
of bringing the suit, for the purpose of setting aside and canceling 
the certificate of citizenship on the ground of f raud, or on the ground 
that such certificate of citizenship was illegally procured; and pro- 
vides further that the court shall make an order canceling any cer- 
tificate of citizenship fraudulently or illegally procured. The tvventy- 
third section provides: 

"That any person who knowingly procures naturallzation in violation of 
the provisions of tliis act shall be fined not more than $5,000, or shall be im- 
prisoned not more than flve years, or both, and upon conviction the court in 
which such conviction is had shall thereupon adjudge and déclare the final 
order admitting such person to citizenship, vold. Jurisdiction is hereby con- 
ferred on the courts having jurisdiction of the trial of such offense to make 
such adjudication." 

The people of this country ordained the Constitution of the United 
States, to form a more perfect union, establish justice, insure do- 
mestic tranquillity, provide for the common défense, promote the gên- 
erai welfare, and secure the blessings of libertyto themselves and 
their postérity, and thereby established a national government, to en- 
dure permanently. The notion that citizens of this country may ab- 
solve themselves from allegiance to the Constitution of the United 
States, otherwise than by expatriation, is a dangerous heresy. The 
nation generously and cordially admits to its citizenship aliens having 
the qualifications prescribed by law, but recognizing the principle of 
natural law, called the law of self-preservation, it restricts the priv- 
ilège of becoming naturalized to those whose sentiments are compati- 
ble with genuine allegiance to the existing government as defined by 
the oath which they are required to take. Those who believe in and 
propagate crude théories hostile to the Constitution are barred. 

The évidence in this case including the respondent's admissions 
above recited do not hâve to be analyzed, interpreted, or weighed in 
order to détermine any doubtful question as to his attitude. He has 
no révérence for the Constitution of the United States, nor intention 
to support and défend it against its enemies, and he is not well dis- 
posed toward the peace and tranquillity of the people. His propa- 
ganda is to create turmoil and to end in chaos. But in order to secure 
a certificate of naturallzation he intentionally made représentations to 
the court which necessarily deceived the court, or his application for 
naturalization would hâve been denied. Therefore, by the pétition 
which he was required to file and his testimony at the final hearing of 
his application and by taking the oath which was administered to him 
in open court, he perpetrated a fraud upon the United States and 
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committedi an offense for which he may be punished as provided by 
law. ■■ ■ ^ !'•■■■■ 

The câèe therefore cornes cléarly within the provisions of the law 
requiringthe court to set aside and cancel his certificate of naturaliza- 
tion, and it will be so decreed. 



In re GOODMAN. 
(District Court, N. D. Ohio. March 1, 1912.) 

1. Bankrupicy (§ 136*) — Fbaudtjlent Conobalmbnt or Pbopbety. 

Evidence hel4 to fully sustaln the flndlng of a référée that a bankrupt 
had In his possession or under his control a large sum of money whlch 
belonged to his estate and an order requlring hini to tum the same over 
to his trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235 ; 
Dec. Dig. § 136.*] 

2. Bankbupxcy (§ 136*) — Obdee to Surbendeb Pbopeett— Sufficienct of 

Evidence. 

Vhere the only rëasonable conclusion to be drawn from the évidence- 
before a référée is that a bankrupt bas In his possession or under bis 
control money v^hich belongs to his estate and he bas destroyed the books 
whiçh should show the f acts, his mère déniai is not entitled to weight. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

In the matter of one Goodman, bankrupt. On pétition to review 
order of référée requiring bankrupt to turn over money. Denied. 

B. Meck, for bankrupt. 
John T. Carey, for trustée. 

KILLITS, District Judge. [1] This matter is before the court on 
pétition to review the order of the référée directing the bankrupt to 
turn over some $6,500, which the référée finds the bankrupt bas in his 
hands or subject to his control and property of his éstâte. May 10, 
1910, the bankrupt, who had been for seven or eight years in the gên- 
erai merchandise business in the city of Upper Sandusky, for the pur- 
pose of obtaining crédit, made a statement to a wholesale house in 
which he placed the value of his stock at $35,000 to $40,000, and the 
amount of his iiidebtedness at between $14,000 and $15,000. Two 
months afteirwards, July 5th, he filed his pétition in bankruptcy, with 
schedules showing an indebtedness of more than $79,000, and with 
assets, in the form of merchandise and a small equity în real estate,, 
whose value he estimated at $27,000, but which were appraised at 
about $15,000 and sold for a littleover $9,000. The examination of 
the bankrupt before the référée resulted in exhibiting nothing save 
the alternatives that either he was phenomenally stupid, with a con- 
séquent reflection upon thèse who had done business with hini for 
a number of years, or that he was cDncealing under an appearance of 
stupidity. extraordinary versatility in perjury. The trustée* alleging 

•For other caées Bée eame toplo & 5 numbbb In Dec. & Am. Dlgs. 1907 to'date, & Hep'r indexes 
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that the bankrupt was concealing nearly $10,000 in tnoney and a val- 
uable diamond ring, petitioned for an order requiring him to turn 
this property over. Upon hearing by the référée on this application 
an order was entered as above stated. 

When this matter was first before the court, on the request of the 
bankrupt, it was returned to the référée to permit the introduction 
of further testimony, principally in the bankrupt's behalf, and the 
case is finally before the court on the record as made in the two hear- 
ings before the référée together with the record of the preliminary 
examination of the bankrupt himself. The court has no hésitation 
in stating its opinion that this record convicts the bankrupt of an at- 
tempt to defraud his creditors through the concealment of his assets, 
and that the évidence is sufficient beyond a reasonable doubt to sus- 
tain the référée in finding that fact. We are aîso of the opinion that 
the référée, in fixing the amount directed to be turned over to the 
trustée at $6,500, dealt most liberally with this record in the bank- 
rupt's behalf. 

It passes compréhension that Goodman has made any attempt to 
fairly enlighten the court as to the condition of his business, and the 
facts and circumstances ail show that his conduct was knavish and 
fraudulent in a high degree. Ail books of account and memoranda 
of business which the record shows from time to time the bankrupt 
kept and made hâve disappeared, except his bank deposit book, and 
it appears very clearly that during the last three months of his career 
he avoided as far as possible leaving behind any record of the condi- 
tion of his business. It happened, however, that his cashier, Mrs. 
McAlpin, was practicing bookkeeping at her room and for material 
was in the habit, at the close of each day, of carrying with her mem- 
oranda of the day's business and entering the same in her practice 
books. Nothing appears in the record to impugn the good faith of 
Mrs. McAlpin's unofficial bookkeeping. From this it appears that 
from the 20th of April, 1910, until the filing of his pétition in bank- 
ruptcy in July, the bankrupt received in cash, by way of sales of mer- 
chandise in the usual course of business, the sum of $8,430.21. He 
also during this time received in cash, as discount of a note, the sum 
of $2,950. Against this sum he accounts for $1,558.86 as deposits to 
. his account in his bank. The disposition of the balance he whoUy 
fails to satisfactorily explain. When he is pressed at any point and 
he no longer is able to find the answer that he does not remember 
available, he suggests that he lost money gambling and in other dis- 
sipations, but when and where he is unable to state. 

A fierce attack is made upon the reliability of Mrs. McAlpin's books, 
mainly through the testimony of three or four salesgirls wlio spent 
more or less time during this period at work for Goodman, who, dur- 
ing this time, employed a force of seven or eight clerks. It appears 
that on Saturday, the 28th of May, 1910, a spécial sale which had 
been extensively advertised was commenced, to continue through the 
rest of the period until the store was closed. The store was closed 
the day before this date in préparation for this sale, and it appears 
that on the opening day in question, from Mrs. McAlpin's books, the 
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sales amounted to $614. The most definite testimony by way of im- 
peachmerit of Mrs. McAlpin's testimony and bookkeeping bas référ- 
ence to the business done on this occasion, the girls testifying that the 
sales on the 28th of May, 1910, were light and the business done a 
great disappointment because the day was cold and stormy and the 
time of the clerks was most largely employed in standing about the 
stove, keeping warm. The court's curiosity bas developed the fact 
from an examination of the records of the United States Weather 
Bureau that the day in question was clear and free from précipitation, 
with a maximum température of 77 degrees and a southerly wind. 
Comment on the testimony of the clerks produced by the bankrupt 
is unnecessary. 

In view of the confessed destruction of ail the bankrupt's data as 
to amount of business done we may readily accept Mrs. McAlpin's 
report, which is corroborated by the fact that during the period of 
her bookkeeping showing sales of over $8,000, as above stated, Mr. 
Goodman purchased and put out to his custdmers trading stamps rep- 
resenting, at the most accurate estimate, at the very least an amount 
of goods equal to this sum, giving him the benefit of ail reasonable 
déductions. 

We find a curious state of facts in Goodman's bank book, and one 
which lends color to the claim that his failure was not honest. Dur- 
ing the first six months of 1909 his bank book shows deposits of $19,- 
000 and more. During a corresponding period of 1910 his book shows 
deposits of a little less than $8,000, and, curiously enough, this dis- 
crepancy is confined to the last four months, for his deposits for Jan- 
uary and February were $500 greater than his deposits for similar 
months in 1909, and still his deposits for March to June, inclusive, in 
the last year, were nearly $12,000 less than for the corresponding 
period of the previous year. In June, 1910, he deposited $439 against 
$3,651 in June, 1909. According to Mrs. Alpin's books, his sales dur- 
ing June, 1910, were about $3,600, representing approximately the 
same amount of business as that done in June, 1909, if we may judge 
by the state of his bank deposits for that year and month. This, taken 
in connection with the character of his testimony, speaks nothing less 
than an attempt on his part to defraud creditors. 

Against the force of this évidence, we bave only the vague and 
unsatisfactory testimony of the bankrupt, who bas failed to make any 
crédible explanation for thèse appearances against him and who cer- 
tainly bas himself taken measures to destroy ail opportunity to cor- 
roborate his improbable statements. 

[2] The référée was not required to await definite proof that the 
avails of this business were actually in the bankrupt's possession or 
subject to his control. He was authorized to render the order granted 
when no other reasonable conclusion than that the bankrupt had in 
his possession or control a certain sum of money was deducible from 
the facts presented by the record. That is the situation hère, and 
against the only déductions which reasonable and honest men can 
draw from thèse facts the mère déniai of the bankrupt bas no force. 
In re Gerstel (D. C. 111.) 10 Am. Bankr. Rep. 411, 123 Fed. 166: 
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Schweer v. Brown (C. C. A. 8th Cir.) 12 Am. Bankr. Rep. 178, 130 
Fed. 328, 64 C. C. A. 574; In re Schlesinger (D. C. N. Y.) 3 Am. 
Bankr. Rep. 342, 97 Fed. 930. 

The order made by the référée in this behalf will be the orier of 
the court, and the pétition for review is denied. 



BAKER V. SWIGART et al. 
(District Court, E. D. Washington, S. D. February 26, 1912.) 

No. 76. 

1. Watebs and Wateb Courses (§ 231*) — Réclamation Act— Autiioritt of 

Secretary of Interior. 

Under Réclamation Act June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. 
St. Supp. 1911, p. 662), which sets apart the proceeds of public lands in 
certain states and territories as a réclamation fund, to be used by the 
Secretary of the Interior in constructing, maintaining, and operating irri- 
gation projects, the estimated cost of which is to be charged upon the 
lands irrigàted and returned to the fund in annual installments, and 
which further provides that, when such payments hâve been made for 
the major portion of the lands irrigàted from any works, the manage- 
ment and opération of the same shall pass to the owners of the lands, 
the Secretary has authority to levy and eollect assessments on the lands 
to defray the cost of maintenance prior to that tlme ; it being the inten- 
tion of the act that the fund should be fuUy reimbursed for expenditures 
made therefrom and kept intact. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
S 320 ; Dec. Dig. § 231.*] 

2. United States (§ 125*) — Jurisdiction— Suits Against United States. 

A suit against government oflicers to restrain acts claimed to be with- 
out authority of law, by which complalnant will be deprived of rights ac- 
corded to him by the law, is not one against the United States. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 113, 114 ; 
Dec. Dig. § 125.*] 

In Equity. Suit by D. P. Baker against Charles H. Swigart, E. 
McColloh, and R. K. Tiffany. Decree for défendants. 

Hughes, McMicken, Dovell & Ramsey, for complainant. 
Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., for 
respondents. 

^RUDKIN, District Judge. [1] Section 1 of Act Gong. June 
17, 1902, c. 1093, 32 Stat. 388, commonly known as the "Réclama- 
tion Act," provides that ail moneys received from the sale and dis- 
posai of public lands in certain states and territories, beginning with 
the fiscal year ending June 30, 1901, including the surplus of fées and 
commissions in excess of allowances to registers and receivers, and 
excepting the 5 per centum of the proceeds of the sales of public lands 
in the above states set aside by law for educational and other purposes. 
shall be and the same are hereby reserved, set aside, and appropriated 
as a spécial fund in the treasury to be known as the "réclamation 
fund," "to be used in the examination and survey for and the con- 

•For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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structioiï and maintenance of irrigation works for the storage, diver- 
sion, and deveïopment of waters for the réclamation of arid and semi- 
arid lands in the said states and territories, and for the payment of ait 
other expenditures provided for in this act." 
Section 4 provides : 

"That upon the détermination by the Secretary of the Interior that any Ir- 
rigation Project is practicable, he may cause to be let contraets for the con- 
struction of the same, in such portions or sections as it may be practicable 
to construct and complète as parts of a whole project, provided the necessary 
funds for such portions or sections are available in the réclamation fund, and 
thereupon he shall glve public notice of the lands irrigable under such Pro- 
ject, and lirait of area per entry, which llmit shall represeut the acreage 
which, in the opinion ot the Secretary, may be reasonably required for the 
support of a family upon the lands in question ; also of the charges which 
shall be made per acre upon the said entries, and upon lands in private own- 
ership which may be irrigated by the waters of the said irrigation project, 
and the number of annual installraents not exceedlng ten, in which such^ 
charges shall be pald and the time when such payments shall commence. The 
said charges shall be determlned with a view of returning to the réclamation 
fund the estimated cost of construction of the project, and shall be appor- 
tioned equitably." 

Section 6 of the same act providfes : 

"That the Secretary of the Interior is hereby authorized and dlrected to- 
use the réclamation fund for the oiieration and maintenance of ail réservoirs; 
and irrigation Works constructed under the provisions of this act: Provided,. 
that when the payments required by this act are made for the major portion 
of the lands irrigated from the waters of any of the works hereln provided 
for, then the management and opération of such irrigation works shall pass 
to the owners of the lands irrigated thereby, to be niaintained at their ex- 
pense under such form of orgauization and under such rules and régulations 
as may be acceptable to the Secretary of the Interior: Provided, that the- 
title to and the management and opération of the réservoirs and the works 
necessary for their protection and opération shall remain in the goverhment 
imtil otherwise provided by Congress." 

The sole question presented by the bill and answer in this 
case is, Has the Secretary of the Interior authority under the act to 
levy and collect assessrnents to defray the cost of maintenance of 
canals before payments hâve been made for the major portion of 
the lands irrigated therefrom, and before the management and opéra- 
tion of the irrigation works hâve passed to the owners of the lands 
irrigated thereby? 

The argimient against the authority of the Secretary is based on 
section 1 of the act, which authorizes the use of the réclamation fund, 
in the construction and maintenance of irrigation works, on the pro- 
vision of section 6 which authorizes the Secretary to use the réclama- 
tion fund for the opération and maintenance of ail réservoirs and ir- 
rigation works constructed under the act, and on section 4, which ap- 
parently only provides for .the return to the réclamation fund of the 
estimated cost of the construction of the project. 

The question thws presented is by no means free from doubt or drf- 
ficulty. I am convinced that Congress intended that the réclamation 
fund should remain intact, and that it should not be deplëted by de- 
f raying the. ejfpenses of maintenance or otherwise. At the same time^ 
if this authority exists in the Secretary, it rests in implication only. 
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and it is unfortunate indeed that so vast a power should hâve no surei' 
foundation. But the question is net a new one, and does not rest on 
the language of the act of Congress alone. The Secretary has, for 
a number of years, both asserted and exercised the authority he now 
daims with the acquiescence of other departments of the govern- 
ment, and has collected vast sums of money under it. His construc- 
tion of the act has been approved by the Attorney General (27 Op. 
. Atty. Gen., 360) and by the Circuit Court of Oregon in United States 
V. Cantrall et al. (C. C.) 176 Fed. 949. The Congress itself has both 
expressly and impliedly recofnized the existence of such authority in 
many later acts. Act March 6, 1906, c. 518, 34 Stat. 53; Act June 
21, 1906, c. 3504, 34 Stat. 327; Act March 1, 1907, c. 2285, 34 Stat. 
1037; Act April 30, 1908, c. 153, 35 Stat. 85; Act May 30, 1908, c. 
237, 35 Stat. 562; Act March 3, 1909, c. 263, 35 Stat. 798; Act Feb. 
21, 1911, c. 141, 36 Stat. 925 (U. S. Comp. St. Supp. 1911, p. 681). 

I appreciate the force of the argument that the construction of a 
législative act by a subséquent Législature or by another department 
of the government is only controlling in doubtful cases, but I am not 
so far satisfied that the Secretary is acting without warrant or au- 
thority of law as to justify a court of first instance at least in deny- 
ing that authority to him under the circumstances disclosed by this 
record. 

[2] The respondents claim that this is, in effect, a suit against the 
government. If the position taken by the complainant is sound, and 
the respondents, without authority of law, are attempting to deprive 
him of rights accorded to him by the law, the claim that this is a suit 
against the government is utterly unfounded. United States v. Lee, 
106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171 ; Pennoyer v. McCon- 
naughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363; Reagan v. 
Farmers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 
L. Ed. 1014; Belknap v. Schild, 161 U. S. 18, 16 Sup. Ct. 443, 40 
L. Ed. 599; Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. 
Ed. 648. 

In view of the conclusion I hâve reachedi on the merits of the case, 
a further discussion of this question becomes unnecessary. 

Bill dismissed. 



In re WARTH. 

Plstrlct Court, E. D. New York. May 16, 1912.) 

BANKEtrPTOT (§§ 217, 424*) — Stat of Pbooeedings in State Court — Dis- 

CHAEGEABLE D-EBT — JUDGMENT FOB BREACH OF PROMISE— "DEBT." 

A Judgment entered by a state court In New York on a gênerai verdict 
for plalntlff in an action for breach of promise of marriage, altbough sé- 
duction Is also alle^'ed, Is one on contract, and does not create a debt 
for a wlllful and malloious Injury or for séduction of an unmarried 
female within Bankr. Act July 1, 1898, c. 541, § 17a (2), 30 Stat. 550 (U. 
S. Comp. St. 1901, p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 5, 
32 Stat. 798 (U. S. Comp. St. Supp. 1911, p. 1496), which excepts sucli 
debts from tliose dischargeable in bankruptcy, especlally slnce under the 

•For otbsr cases see same toplc & i nvmbeb in Dee, & Am. Dlgs. 1907 to date. & Rep'r Indexa* 
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law of the rtate the plaintiff could not maintain an action In tort for her 
own Séduction, and the court may, on the bankrnptcy of the défendant, 
nnder section 11 of the act, stay proceedings for the enforcement of su eh 
Judgment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 323, 330, 340, 
787,818; Dec. Dig. §§ 217, 424.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1864-1S88; 
vol. 8, p. 7628.] 

In the matter of Charles F. Warth, bankrupt. On motion by Eisa 
Gutfreund to vaeate an ordter of stay. Denied. 

Samuel B. Pollak, of New York City, for petitioner. 
Frank H. Curry, of New York City, for bankrupt. 

VEEDER, District Judge. This is a pétition by Eisa Gutfreund to 
vaeate an order heretofore granted by this court staying further pro- 
ceedings in exécution of a judgment obtained by her âgainst the bank- 
rupt. It appears that the petitioner had brought an action against the 
bankrupt to recover damages for breach of promise of marriage. 
The complainant also alleged séduction under and by reason of such 
promise. The bankrupt answered, admitting his refusai to marry 
the petitioner, but otherwise denying the petitioner's allégations. At 
the trial the bankrupt admitted having had sexual intercourse with 
the petitioner, but denied any promise of marriage. The jury retumed 
a gênerai verdict in favor of the petitioner in the sum of $5,000, and 
judgment was entered on this verdict January 4, 1912. On February 
8, 1912, the bankrupt fîled a voluntary pétition in bankruptcy in this 
court. The schedules filedi by him disclose, in addition to the judg- 
ment in question, five other creditors whose claims aggregate less than 
$1,200, and practically no assets. On February 11, 1912, the bankrupt 
obtained from this court the order staying further proceedings in ex- 
écution of the judgment which the petitioner now seeks to vaeate. 

By section 1 1 of the Bankruptcy Act, the court is authorized to stay, 
after adjudication, a suit which is founded upon a claim from which 
a discharge would be a release. Debts not affected by a discharge, 
as specified in section 17, include such as are "for willful and malicious 
injuries to the person or property of another." By amendment in 
1903 several other exceptions to the gênerai rule of dischargeability 
were added to this section, among which are liabilities "for séduction 
of an unmarried female." 

According to the uniform course of authority, an action for breach 
of promise to marry is not a willful and malicious injury within 
the exception, even though séduction is alleged. The earliest case 
arose in this court under circumstances identical with those in- 
volved in the présent application. In re McCauley (D. C.) 101 Fed. 
223. After the stay granted in that proceeding had expired, the 
bankrupt moved in the state court for a cancellation of the judg- 
ment record, but the application was denied. Disler v. McCauley, 
66 App. Div. 42, 7Z N. Y. Supp. 270. To the same efifect is Biela 
v. Urbanczyk, 38 Tex. Civ. App. 213, 85 S. W. 4SI. Thèse cases 

•For other cases aee same topic & \ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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hold that the statutory exception refers to actions for torts, and that 
inasmuch as the right of action for breach of promise of marriage, 
even when accompanied by séduction, rests entirely upon the con- 
tract and its breach, it f ails within the gênerai rule rather than the ex- 
ception. 

On principle no other conclusion seems possible. The action for 
breach of promise of marriage is in form and substance contractual. 
and dififers from other forms of action on contracts only in permitting 
damages, on occasion, to be given as for a wrong. Finlay v. Chirney, 
20 Q. B. D. 494; Thorn v. Knapp, 42 N. Y. 474, 1 Am. Rep. 561. 
While damages for séduction as a distinct ground of action cannot be 
added to the damages which the plaintiff is entitled to recover for a 
breach of the promise, séduction may, if alleged, be shown in aggrava- 
tion of damages, on the ground that compensation for the injury sus- 
tained by the breach cannot be justly estimated without taking into 
considération the increased humiliation and distress to which the plain- 
tiff has been exposed. Kniffen v. McConnell, 30 N. Y. 285. In other 
words, proof of sedluction is compétent, not to sustain the action, or 
as constituting a separate cause of action, but to enhance the damages. 
Wells V. Padgett, 8 Barb. (X. Y.) 323. This is necessarily so in juris- 
dictions where the common-law rule prevails, according to which a 
seduced woman cannot maintain an action for her own séduction. 
Such is the rule in this state (Hamilton v. Lomax, 26 Barb. [N. Y.] 
615; Getzelson v. Bernstein, 15 Mise. Rep. 627, 37 N. Y. Supp. 220), 
although, under exceptional circumstances, such an action was sus- 
tained in Graham v. Wallace, 50 App. Div. 101, 63 N. Y. Supp. 372. 
Mutual fault is the explanation of the common law rule. A seduced 
woman cannot recover because she consents. Hamilton v. Lomax, 
supra. Yet by statute séduction is punishable as a crime. Pénal Code 
(N. Y.) § 284. 

What effect, then, is to be given to the express réservation of séduc- 
tion in the amendment of 1903 ? Apparently none, unless it be held to 
détermine the conflict of authority as to whether a parent's action for 
loss of services of his daughter occasioned by séduction is within the 
exception. Compare In re Freche (D. C.) 109 Fed. 620, with In re 
Sullivan, 2 Am. Bankr. Rep. 30. For it had been held prior to the 
amendment that, where a seduced woman was permitted by statute 
to prosecute an action in her own name, the debt was not discharged. 
In re Maples (D. C.) 105 Fed. 919. And it is clear that where, as in 
this state, no such action is allowed, no effect whatever can be given 
to the amendment. The judgment in issue represents a liability either 
for breach of promise of marriage alone, or for breach of promise of 
marriage enhanced in amount by séduction. It must necessarily be 
taken to represent, in part at least, a liability for breach of promise 
of marriage, because that is the cause of action alleged in the com- 
plaint, and the only cause of action that the plaintiff could maintain 
under the circumstances. Probably it represents also, in part, a lia- 
bility for séduction. But how can that be determined upon a gênerai 
verdict? Even assuming such to be the case, how can it be de- 
termined what part of the judgment represents such liability? We 
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have, theni in this case, at the utmost, a judgment on a gênerai ver- 
dict represehting, in part, a liability for breach of promise of marriage, 
which is not within the exceptions specified in the act and is there- 
fore dischargeable, attd represertting, in part, a liability for séduction, 
which is within the exception, and is therefore not dischargeable. In 
this situation it is clèar that, inasmuch as a debt must be discharged 
unless it be brought within an exception to the gênerai rule of dis- 
chargeability, a composite debt must be held to fall within the gên- 
erai rule. Cooke y. Plàisted, 181 Mass. 82, 62 N. E. 1054. 

The petitioner relies upon the case of Bond v. Milliken, 134 lowa, 
447, 109 N. W, 774, 120 Am. St. Rep. 440, where, after holding that 
a breach of promise to marry was not a willful and malicious injury 
within the exception, the court added : 

"It may well be that, although the action Is technically for breach of con- 
tract, If there is séduction as an accompanying fact, the claim, so far as it 
Is for the spécial reeovery of damages due to the séduction, may be held to 
l»e a clalm for willful and malicious Injury to the person ; and no doubt, un- 
der the amendment to section 17 of the Bankruptcy Act of February 5, 1903, 
which enlarges the exceptions from the effect of a discharge so as to include 
liabilities for the séduction of an unmarried female or for criminal conversa- 
tion, the claim of damages for séduction in an action for breach of promise 
of marriage is reserved." 

Undoubtedly, as already indicated, the first suggestion would be 
Sound if it were possible to ascertain how far the judgment is for 
the spécial reeovery of damages due to séduction. So far as the réf- 
érence to the amendment of 1903 is concerned, it is sufïïcient to note 
that in lowa an unmarried woman may by stàtute prosecute an action 
for her own séduction. See Dodd v. Focht, 72 lowa, 579, 34 N. W. 
425. 

The motion is denied. 



UNIÏED STATES v. PHILLIPS. 
(District Court, S. D. New York. March, 1912.) 

CEiMiNAii Law (§ 150*) — Cbiminal Offenses— Limitation. 

A prosecution of a bankrupt for concealing propertv from his trustée 
under Bankruptcy Act July 1, 1898, c. 541, § 29b (1) and 29d, 30 Stat. 554 
(U. S. Conip. St. 1901, p. 3433), is barred in one year after the property 
was actually concealed, and the trustée had such knowledge of the fact 
that he uiade a demand therefor. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 275 ; 
Dec. Dlg. § 150.*J • 

Indictment of one Phillips under Bankruptcy Act July 1, 1898, c. 
541, § 29b (1), 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), charging 
that, while a bankrupt, he knowingly concealed from his trustée eight 
parcels of pearls of the value of $2,800. On motion to quash and plea 
in bar and replication thereto. Motion to quash sustained. 

Mr. Levy, Asst. U. S. Atty. 
Abraham Gruber, for dlefendant. 

•For other cases see same toplc & S numeeb in Dec. & Am. Digs. 190t to date, & Rep'r Indexes 
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HOUGH, District Judge. The matters intended to be raised by 
this plea and motion are two : ( 1) That by reason of certain matters 
occurring in what is called in bankruptcy a "turnover proceeding," 
Phillips became vested with title to whatever he might hâve been con- 
cealing at a time more than one year before the finding of this indict- 
ment. (2) And that even without such turnover proceeding the prose- 
cution is barred by the one-year limitation contained in the Bankruptcy 
Act itself. 

As a matter of pleading I doubt whether the défendant can at prés- 
ent prevail on his plea. A plea in bar raises new matter ; if demurred 
to, the truth of such new matter is admitted, but a replication requires 
the allégations of fact contained in the plea to be supported by évi- 
dence. It is said that the only évidence required is an inspection of the 
records of this court on the civil side. They hâve been inspected, and 
even admitting for the sake of argument that such trial is lawful in 
this case, I do not find myself able to say from the record alone that 
Phillips ceased to conceal the pearls more than a year before indict- 
ment, or that anything occurred more than a year before indictment 
which transferred title in the pearls to him. This question, if it 
were mater ial, must be threshed out before a jury. 

A motion to quash is likewise based upon matter which if not new 
is dehors the record of the cause at the time of motion made. In the 
affidiavit for the motion it is set forth that at the time of the turnover 
proceeding "testimony was given to show that said pearls were se- 
creted" by this défendant from his receiver and trustée, and this allé- 
gation is not denied, nor is any objection made to raising the statute 
of limitations by a motion to quash. I should myself make such ob- 
jection were any doubt of the facts suggested; but, no doubt be- 
ing suggested, it will now be assumed as true that it .was known more 
than a year before indictment that Phillips was secreting said pearls, 
and that such knowledge was that of the trustée. 

Some considération of the meaning of the words used in indictment 
and statute is appropriate, The statute punishes a bankrupt who bas 
knowingly "concealed) * * * from his trustée any of the prop- 
erty belonging to his estate in bankruptcy." The indictment charges 
that Phillips did "knowingly and fraudulently secrète and conceal" 
property, to wit, certain pearls, from his trustée. The indictment is 
obviously drawn on the assumption that "secrète" and "conceal" mean 
the same thing. This assumption and more is justified by the letter 
of the Bankruptcy Act (section 1, subd. 22), declaring that "conceal" 
shall includte "secrète," "falsify," and "mutilate." So much bas been 
held in attachment ca^es in this state (Jurgens v. Suden, 32 App. Div. 
1, 52 N. Y. Supp. 662) ; and of the sécrétion of property it bas been 
said that the three agencies of fraud, assigning, disposing of, and se- 
creting, are legally identical and équivalent. Sturz v. Fischer, 15 
Mise. Rep. 410, 36 N. Y. Supp. 893. A thing is secreted or concealed 
from the officer of the law, and indeed! from any one, when the seeker 
cannot find it, and it is still concealed or secreted when such seeker 
knows perfectly well who controls it, who has hidden it, and who can 
reveal it if he dfesires. Therefore, since the law is not merely a game 
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of hide and seek, that is concealedi or secreted which is withheld by 
means of physical coticealment from the lawful officer who is looking 
for it. The word "withhold" is wider than either "conceal" or "se- 
crète" — e. g., a bankrupt niay withhold money by stubbornly refusing 
to pay, and defying his creditors to get it out of him — but this ex- 
pression would not necessarily or ordinarily be taken to mean that the 
bankrupt had obtainedi certain gold coin or bank notes and concealed 
the same by burying them in the earth or putting them in a réceptacle 
known only to himself , while such would be the reasonable inference if 
the bankrupt were accused of concealing money; i. e., he would be 
understood to hâve hidden actual cash, like the misera of fairy taies. 

In this case I take it for an admitted f act that more than a year 
before indictment Phillips physically concealed and secreted certain 
pearls ; his trustée had reason to believe that he did so secrète them ; 
and thereupon the trustée demanded the same, and did so by the 
drastic method of bringing a "turnover" proceeding in bankruptcy, 
whereby he sought to extract from Phillips either the pearls themselves 
or their value. 

To thèse admitted facts thé government applies otie set of cases 
and défendant another. The prosecution relies on United States v. 
Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168, and défendant 
on United States v. Irvine, 98 U. S. 450, 25 L. Ed. 193. I belieye' 
the doctrine of the Kissel Case to be this : A conspiracy "is a part- 
nership in criminal purposes." Therefore some of the incidents of 
partnership làw may be injected into criminal law. The immédiate 
object of such partnership being accômplished, the partners will never- 
theless continue to be partners as long as their continued co-operation 
is necessary to maintain and continue the object of their existence. 
Therefore, if the- object of the criminal partnership was to produCe 
a trade condition or business status, the conspiracy will continue until 
conditions change or status is destroyed, but how changed or by whom 
destroyed we are not informed. If the partners in crime, though un- 
repentant, saw the fruits of their conspiracy taken from them by 
natural forces or vis major or gOvernmental action, it would be an 
interesting query as to when or how the limitation period began to 
run. But this much seems to be plain from the Kissel Case, viz., 
that since the statute cannot run until the "continuons resuit" main- 
tained by "continuons co-operation of the conspirators" has ceased, 
the décision takes away the benefit of the statute from a repentant 
minority desiring to urido the evil work in which they joined, and, 
apparently, if the resuit of the conspiracy is of such a nature as to 
require a long time fof its undoing, the united efforts of ail the con- 
spirators to right the wrong will not avail to start the statute until 
they hâve succeeded in restoring the status quo ante. 

But even the Kissel Case, 218 U: S. at page 607, 31. Sup. Ct. at page 
126 (54 L. Ed. 1168), does not impugn the authority of the Irvine Case, 
and admits 'thâf the mère contînuance of the resuit of a crime does not 
continue thè crime; In my judgment there is légal identity between the 
Irvine Case and the one at bar; in both there was what amounted 
to a demand, and thé demand was that the withholding or secreting 
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of property should cease and the person lawfully entitîed thereto 
should receive possession thereof. To apply, or seèk to apply, the 
doctrine of the Kissel Case to this indictment, results in this : The gov- 
ernment, by proving that a bankrupt many years ago secreted some 
articles of property from his trustée, which fact the trustée knew or 
had good cause to believe, and for which property demand has duly 
been made, thereby raises the presumption (apparently irrebuttable) 
that the crime had continued and would continue js long as the crim- 
inal lived and did not surrendçr. This is exactly the situation painted 
with disapproval in the Irvine ^Case, 98 U. S. at page 452 (25 L. Ed. 
193), and to look upon the facts otherwise is to overrule and disregard 
statutes of limitation generally. If Phillips can be successfully prose- 
cuted Under this indictment, every living bankrupt who has been sus- 
pected of concealing property can at any time be indicted therefor. I 
do not SQ read the act. I am not able to assign the exact date when 
dçmand was made, but it was certainly before the "turnover" order, 
ând that was more than a'year before indictment. 
The motion to quash is granted. 



BUCHSflR V. MORSS et al. 

(District Court, E. D. Washington, N. D. April I, 1912.) 

No. 1,590. 

HUSBAND AND WlFE (§ 252*) — C03*MUNITT PROPERTY— LAND AcQUIEED UNDER 
HOMESTEAD LAW — "PURCHASE." 

Under tlie décisions of the Suprême Court of Washington, land ac- 
quired under the homest'ead laws is acquired by purchase within the 
meaning of the eommunlty pro'perty law of the state aud is therefore 
communlty property, and such rule Is not in contravention of any pro- 
vision of the homestead law. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. S 895; 
Dec. Dig. § 252.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5853-5857 ; vol. 
8, p. 7775.] 

In Equity. Suit by John R. Buchser against John W. Morss, Fred 
T. Morss, Alfred G. Morss, Annie M. Buchser, Roland H. Buchser, 
and Hillman A. Buchser. On demurrers to bill. Demurrers sustained. 

David Herman, for complainant. 

W. W. Zent and John Salisbury, for défendants. 

RUDKIN, District Judge. This is a suit in equity to quiet title. It 
appears from the bill of complaint that the complainant and one Annie 
Morss intermarried in the state of California in the yéâr 1887 ; that 
on the 22d day of June, 1897, the complainant made settlement on the 
lands in controversey, uhdër the homestead laws of the United Sta;tes ; 
that his homestead entry 'was filed for record on the 7th day of 
September, 1898; final proof made October 22, 1902; letters patent 
issued December 17, 1903 ; that the complainant's wife died September 

•For other cases see same toplc & { numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
196 F.— 37 
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29, 1911;- that the défendants ar,e her children aiid.heirs at law, and 
çlafUri. without right, some title or interest in the lands in controversy, 
as such children and heirs. ' , 

bemwrrers hâve been interposed to the bill of complaint on the 
grounds: First, that the bill, idoes not state facts sufficient to entitle 
the complainant to the ^'glief pr^yed for, or any relief whatever ; sec- 
pndl, that the complainaiit has an adéquate remedy at law ; and, third, 
that this court is without Jurisdjction in ,the premises. , 

[1] 'fhat land acquired under the hqmestead laws of the United 
States is acquired by purchase, within the intent and meaning pf the 
conunuiijty property laws of the state of Washington, and is there- 
fore community property, has been affirmed and reaffirmed by the Su- 
prême Court of the state. Kromer v. Friday, 10 Wash. 621, 39 Pac. 
229, 32 t.R. A. 671; Àhern v. Ahern, 31 Wash. 334, 71 Pac. 1023, 
96 Am. St. Rep. 912; Cox v. Tompkinson, 39 Wash. 70, 80 Pac. 1005; 
Hall V. Hall, 41 Wash. 186, 83 Pac. 108, 111 Am. St. Rep. 1016; Cun- 
ninghara v. Krutz, 41 Wash. 190, 83 Pac. 109, 7 L. R. A. (N. S.) 967; 
Krieg V. Lewis, 56 Wash. 196, 105 Pac. 483, 26 h. R. A. (N. S.) 1117: 

The complainant frankly concèdes that he is foreclosed) by the dé- 
cisions of the state court, but earnestly insists that thèse décisions 
fail to give full force and eiïect to the paramount laws of the United 
States. In support of this contention he relies largely on such cases 
as Hall V. Russell, 101 U. S. 503, 25 L. Ed. 829 ; Bernier v. Bernier, 
147 U. S.' ^42, 13 Sup. Ct. 244, 37 L. Ed. 152; and McCune v. Essig, 
199 U. S. 382, 26 Sup. Ct. 78, 50 L. Ed. 237. 

In the Hall Case the court -held that where a claimant under the 
Oregon Donation Act died before the completion of his four conséc- 
utive years of résidence and cultivation, his heirs at Ia!w, including 
his widpw, succeeded to his rights, under the provisions of section 
8 of the Donation Act, and that they took as grantees from the govern- 
ment, not as heirs of the deceased entryman; or, in the language of 
the court:: 

"Thelr tltle tp the land was to corne, not from thelr deceased ancestors, but 
from the United States. The tltle, it Is truèj was granted to tlaem by reason 
of the possessory rights of thelr ancestor, but thèse were rights whlch he 
CDUld not tr^psf er, and whlch passed to them ; under the statute without any 
act of his. On hia deâth his heirs became q^aIlfled grantees." 

In the Bernier Case it was held that upon the deàth of an entry- 
man under the homestead law, before perfecting his entry, leaving 
no widow, the right to complet^ the proof and acquire the patent 
passed to ail his children equally, under section 2291 of the R.evised 
Statutes (U.-^S. .Çomp. St. 1901, p. 1390), and not tPthe minor children 
only, under thte npxt succeeding section, 

In the McÇune Case it was held tliat,,upon the death of the home- 
steader befor<f! ;final proof, the right tp cpinpieteithe proof and obtain 
the patent passed to the surviving widt>w, under the- express provisions 
of the; hçMnestqad law, and not to his.widow and child under the 
community property laws pf the state.: The reason upon which thèse 
décisions are fîq>undeçl is obvipus. Uoder the donation and homestead 
laws the landl is granted to the entryman upon compliance with certain , 
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conditions subséquent, and, if he should die before a compliance with 
thèse conditions, his rights would lapse or die with him, unless Congress 
provided otherwise. Congress has provided otherwise, and its provi- 
sions must necessarily supersede ail state laws on the same subject, 
because the laws of the United States enacted in pursuance of the Con- 
stitution are the suprême law of the land. The application of thèse dé- 
cisions to the case at bar is not apparent. Congress has placed no lim- 
itations or restrictions on titles acquired under the homestead laws, ex- 
cept the single one that lands so acquired shall in no event become lia- 
ble to the satisfaction of any debt contractée prior to the issuance of 
patent therefor. Section 2296, Rev. St. (U. S. Comp. St. 1901, p. 1398). 

Beyond this prohibition there is nothing in the laws of Congress 
indicating in the remotest way that lands acquired in the several states 
under the homestead) and other settlement laws should be held by a 
différent tenure or subject to différent rules than other lands in 
private ownership. Congress has never concerned itself with purely 
local and domestic relations such as the interest a wife shall hâve in 
property acquired by her husband either before or during the existence 
of the marital relation. The rule so often announced by the state Su- 
prême Court has become a settled rule of property, and many titles 
dépend upon its maintenance. To overrule thèse cases at this late 
day would, in the language of the court in Connecticut Mut. Life Ins. 
Co. V. New York, etc., R. Co., 25 Conn. 265, 65 Am. Dec. 571, "in- 
vite a System of litigation more port entons than our jurisprudence 
has yet known." If thèse titles are to be disturbed at ail it should 
only be for the most cogent reasons and by a court of last resort. 

The demurrers are therefore sustained. 



UNITED SÏATES v. RUSH. 

(District Court, E. D. Washington, N. D. April 29, 1912.) 

No. 1,235. 

1. FALSE PteRSONATION (§ 2*) — StATUTES— CONSTKUCTION. 

Cr. Code (Act March 4, 1909, c. 321, 35 Stat. 1095 [U. S. Comp. St. Supp. 
1911, p. 1598]), § 32, provides that whoever with intent to defraud either 
the United States or any person shall falsely assume or prétend to be 
an officer or employé acting under the authority of the United States, or 
any department, or any oflicer of the government thereof, and shall take 
on himself to act as such, or shall in such pretended character demand 
or obtain from any person or from the United States, or any department. 
or any officer of the government thereof, any money, paper, document, or 
other valuable thing, shall be flned. Held, that such section defines two 
olïenses — (1) falsely Impersonatlng an officer or employé of the United 
States, and acting as such with the intent to defraud either the United 
States or some person ; and (2) falsely impersonatlng an ofiicer or em- 
ployé o( the United States, and In the pretended or assumed character 
demanding or obtaining either from the United States or from some per- 
son any money or valuable thing with intent to defraud. 

[Ed. Note. — For other cases, see False Personation, Cent. Dig. § 1 ; Dec. 
Dig. § 2.*] 

•For other cases see same topic & § nitmbee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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2. False Peesonation (| 2*)— United States Employé— Statutes. 

' Cr. Gode (Aet Mârch 4, 1909, C. 321, 35 Stat. 1095 [U. S. Comp. St. Supp. 

1909, p. 1598]) § 32, provldës that whoeTer with Intent tô defraud shall 
falsely assume or prétend to be an employé acting under the authorlty 

. , of the United States, or any department, or any offiçer of the govern- 
ment, and shall take on. hlmself to aet as such, or shall In such pretended 
' character demand or obtaln from any person any money, paper, docu- 
ment, or other valuable thing shall be fined, etc. Èeld, tbat the intent to 
defraud was an essential élément of the offense, and hence, where prose- 
cutor was Induced to purchase certain books by defendant's misrepresenta- 
tions, that he was an employé acting under the authorlty of the United 
States, and prosecutor was not defrauded, but recelved just what he bar- 
galned for, the offense was not committed. 

[Ed. Note. — For other cases, see False Personation, Cent. Dig. § 1 ; Dec. 
Dig. 2.*] 

Oliver O. Rush was indicted for impersonating an employé acting 
under the authority of the United States. On demurrer to the in- 
dictment. Sustained. 

Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty. 
Allen & Allen, for défendant. 

RUDKIN, District Judge. The indictment in this case, containing 
two counts, was returned under section 32 of the Criminal Code of 
March 4, 1909, which reads as follows: 

"Whoever, with Intent to defraud either the United States or any person, 
shall falsely assume or prétend to he an officer or employé acting under the 
authority of the United States, or any department, or any oiHcer of the gov- 
ernment thereof, and shalltake upon himself to aet as such, or shall In such 
pretended character demand or obtain from any person or from the United 
States, or any department, or any officer of the government thereof, any 
money, paper, document, or other valuable thlng, shall be fined not more than 
one thousand dollars, or imprisoned not more than three years, or both." 

The first count of the indictment charges that the défendant did — 

"unlawfully, feloniously, and with intent to defraud divers persons, aniong 
others J. J. Tllton, falsely assume and prétend that he was an employé act- 
ing under the authority of the United States, and did then and there take 
upon himself to aet as such employé, and in this, to wit: ïhat he then and 
there falsely assumed and pretended to said J. J. Tilton that he was an 
employé of and authorized by the United States to sell a certain set of books 
named 'Messages and Papers of the Présidents.' " 

The second count charges that the défendant did — 

"unlawfully, feloniously, and with intent to defraud divers persons, among 
others J. J. Tllton, falsely assume and prétend that he was an employé act- 
ing under the authority of the United States for the purpose of selling a 
certain set of books named 'Messages and Papers of the Présidents,' and did 
then and there take upon himself to aet as such employé and did in such as- 
sumed and pretended character of an employé of the United States as afore- 
sald, knowingly, willfully, and feloniously obtain from said J. J. Tilton, a 
large sum of inoney, to wit, the sum of ten dollars." 

A demurrer has been interposed to the indictment on the ground, 
among others, that it does not charge f acts sufficient to constitute an 
offense against the laws of the United States, and the parties hâve 
stipulated certain facts which it is agreed shall bé considered by the 

•For other cases see same topic & § numbër lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court in ruling upon the indictment and as a part of the indictment. 
Froni the indictment and the stipulated facts it appears that the de- 
fendant is an agent of the Army and Navy Magazine of Washington, 
D. C, for the purpose of soliciting and obtaining subscriptions for a 
work or compilation known as "Messages and Papers of the Prés- 
idents," which was first published by authority of Act Cong. June 4, 
1897, c. 2, 30 Stat. 61. The $10 c'harged to hâve been obtained by 
the défendant in the second count was a part of the purchase price 
of the books in question, and the représentations made by the défend- 
ant, if any, were so made in the sale of the books and for the pur- 
pose of effecting a sale, and not otherwise. 

[1] The act in question defines two différent oiîfenses — the first, in 
the order stated, falsely impersonating an officer or employé of the 
United States, and acting as such with the intent to defraud either the 
United States or some person ; the second, falsely impersonating an 
officer or employé of the United States, and in the pretended or as- 
sumed character demanding or obtaining either from the United States 
or from scme person any money or valuable thing with intent to de- 
fraud. The intent to defraud is an essential élément of both crimes. 
United States v. Curtain (D. C.) 43 Fed. 433 : United States v. Brad- 
ford (D. C.) 53 Fed. 542; United States v. Taylor (D. C.) 108 Fed. 
621, 19 Cyc. 381, 411. 

[2] The two counts of the indictment are predicated upon the same 
facts and grow out of the same transaction, and, unless the purchaser 
of the books was defrauded under the second count, it will not be 
claimed that there was an intent to defraud under the first count. 
The case then résolves itself into this simple proposition: Is a pros- 
ecutor defrauded when he gets out of a transaction just what he bar- 
gained for simply because bis vendor misrepresented the character or 
capacity in which he acted in making the sale? On both principle 
and authority I niust hold that he is not. Morgan v. State, 42 Ark. 
131, 48 Am. Rep. 55 : State v. Asher, 50 Ark. 427, 8 S- W. 179; Peo- 
ple V. Wakely, 62 Mich. 297, 28 N. W. 871 ; State v. Matthews, 44 
Kan. 596, 25 Pac. 36, 10 L. R. A. 308. 

In the latter case the court said : 

"The charge of committiiig the offense of obtaining money or property un- 
der false prêteuses cannot be maintalned in any case unless it appears not 
only that a false pretense was in fact niatJe, but also that it was made with 
the intention of cheatlng or defrauding sonie person, and that such person 
was in fact cheated or defrauded to his or her injury. Thèse are elementary 
prlnciples and really require no citation of authorities. ♦ • * " 

A similar view was taken by Judge Holt in the United States Cir- 
cuit Court for the Southern District of New York in United States 
V. King, no opinion filed, decided December 5, 1911. 

However reprehensible the conduct of the défendant may hâve 
been, such conduct does not fall within the purview of this statute; 
and the demurrer must therefore be sustained, and the défendant dis- 
charged. It is so ordered. 
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PliAIN V. HORNE et al. 
Circuit Court, D. Idaho, S. D. Aprll 24, 1912. 

No. 363. 

United Stateb (§125*) — Contbacts — Enfoecement^Suit Against Officers. 
Where It was clalmed that the United States had contraeted for the 
sale ot a water right under tbe Réclamation Act for the Irrigation of 
certain lands entered by the complainant and sltuated wlthln the district 
of lands compromlslng a réclamation proJect in considération of $26 per 
acre, payable in Installments, a suit against the reglster and receiver of 
the Land Office, the engineer in charge of the work, and the United States 
fiscal agents appolnted to coUect the charge to restraln them from extend- 
Ing or coUectlng assessments In excess of §26 per acre was, in fact, a 
suit to compel spécifie performance of a contract against the United 
States and unsustalnable without the government's consent. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. §§ 113, 114; 
Dec. Dlg. S 125.*] 

In Equity. Suit by Jesse S. Plain against P. F. Horne and others. 
On motion to dismiss for want of jurisdiction. Sustained. 

J. D. Akins, of Rupert, Idaho, for plaintifï. 

C. H. Lingenfelter, U. S. Dist. Atty., and B. E. Stoutemyer, of 
Boise, Idaho, for défendants. 

DIETRICH, District Judge. While this suit upon its face purports 
to be one against the individual défendants named, who are officers and 
agents of the gênerai government, it is in reahty an action against the 
United States to enforce the performance of an alleged contract for the 
sale of a water right under the Réclamation Act for the irrigation of 
certain lands entered by the complainant, and situated within the dis- 
trict comprising the Minidoka réclamation project inthestateof Idaho. 
A notice, dated November 25, 1904, published by authority of the Sec- 
retary of the Interior under the provisions of Act June 17, 1902, c. 
1093, 32 Stat. 388 (U. S. Comp. St. Supp. 1911, p. 662), commonly 
known as the "Réclamation Act," stated that it was "believed" that 
large areas of land, of which the tract entered by complainant was a 
part, wouldbe "susceptible of irrigation from the works now in course 
of construction, known as the Minidoka réclamation project in Idaho," 
and that the charges which would be made upon entries were "es- 
timated to be $26.00 per acre, payable in ten annual installments of 
$2.60 per acre." It is alleged that the complainant. made his entry 
pursuant to this notice, but the date when it was actually made is 
not stated. The complainant's contention is that the notice as given, 
followed by the complainant's entry of the lands in question, gave 
rise to a contract between him and the United States which obligated 
the government to sell to cornplainant a perpétuai water right for 
the irrigation of the entered lands at a price not to exceed the sum of 
$26 per acre. On March 9, 1907, notice was given that water would 

•For other cases see same toplc & i nxtmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be furnished from the project at the opèning of the irrigation season 
of that year, and! that the charges were to be in two parts, to wit, 
construction charges, definitely fixed at $22 per , acre, payable in not 
less than five nor more than 10 annual installments, each not less 
thàn $2.20 per acre, and charges for maintenance and opération, to 
be determined as soon as the data therefor were available, but 
fixed for the irrigating season of 1907 at 40 cents per acre of irrigable 
land ; the notice f urther stating that the amount due and payable for 
maintenance and opération in subséquent years would be "as announc- 
ed by the Secretary of the Interior each year." No change bas been 
made in the amount of construction charges as fixed by the notice 
of March 9, 1907, but the charges for maintenance and opération 
were increased to 60 cents per acre for the year 1909 to 75 cents for 
the year 1910, and to $1.75 for the year 1911. Injunctive relief is 
asked against the défendants Horne and Harte, register and receiver, 
respectively, of the United States Land Office at Hailey, Idaho, Fogg, 
Project engineer in charge of the work and managing the project, 
and Jensen and) Hedden, United States fiscal agents appointée! under 
Act June 17, 1902, for the purpose of collecting the charges. The 
prayer is that they be enjoined from extending the assessments as 
made or any assessment for any purpose in excess of the sum of 
$26 per acre in ten installments of $2.60 each, and that they be re- 
strained from shutting ofï or interfering with the water to which com- 
plainant is entitled. 

The position which the complainant maintains, and the ends to be 
accomplished by means of this suit, are stated in the brief of his 
counsel as follows: 

"The offer on the part of the government made by the Secretary of the In- 
terior and published as a légal notice to the public was an offer to the public, 
and, when accepted by an individual who compiles with its terms, créâtes 
a valid blnding contract. This oflfer was a clear, deflnlte promise of the gov- 
ernment to deliver water to certain lands and give a perpétuai water right 
for $26 per acre, payable In ten annual installments, if plaintifC would settie 
on said lands, comply with the homestead and réclamation laws, and make 
the payrtents. That oflfer wag accepted, plaintifC settled on said lands and 
complied with the terms of the laws and notice, and now and hère demands 
that the government live up to the terms of the contract." 

It plainly appears that the ultimate purpose of the suit is to compel 
the spécifie performance of a contract by enjoining the breach thereof. 
The contract hère, if any there be, is between the plaintifE and the 
United States, and not between the plaintiflE and the défendants. The 
United States is therefore an indispensable party. The complainant 
"demands that the government live up to the terms of the contract" ; 
but without its consent the government cannot be subjected to the 
jurisdiction of the courts and compelled to discharge its obligations ; 
and whai Cannot be done directly cannot be donc indirectly. A suit 
against the officers and agents of a state to compel them to perform its 
contraCts is to ail intents and purposes a suit against the state: itself. 
Re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216; Hagood 
v, Southern, 117 U. S. 52, 6 Sup. Ct. 608, 29 L. Ed. 805; Louisiana 
V. Jumel, 107 U. S. 726, 2 Sup. Ct. 128, 27 L. Ed. 448; Cunningham 
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V. Maçon, etc., R. Co., 109 U. S. 446, 3 Sup. Ct. 292, 609, 27 t. 
Ed. '992; Pennoyer V. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 
35 L. Ed. 363; Murrày v. Wilson Distilling Co., 213 U. S. 151, 29 
Sup. Ct. 458, 53 L. Ed. 742; Smith v. Reeves, 178 U. S. 436, 
20 Sup. Ct. 919, 44 L. Ed. 1140; Fitts v. McGhee, 172 U. S. 516, 
19 Sup. Ct. 269, 43 L. Ed. 535; Case Note, 5 Ann. Cas. p. 295. 

The motibti to dismiss the suit for want of jurisdiction must there- 
fore be sustained, and an order will be entered accordingly. 



UNITED STATES v. COOPER. 

(District Court, D. Montana. May 29, 1912.) 

Nos. 946, 947, 948. 

1. Lis Péndens (§ 8*) — Commencement or Suit— Service of Process. 

A suit In equity by the United States to çancel patents to lands Is not 
pendlng so as to charge a purçhg.ger from défendant with notice until 
service of process on défendant or hls voluntary entry of an appearance. 

(Ed. Note.— For other cases, see Lis Pendens, Cent Dlg. §| 13-19, 25 ; 
Dec. Dlg. i 8.*] 

2. Pbocess (§ 58*)^AccBi>TyÀNGlE OF Service — Power of Attobnet. 

An attorney Cannot accent service of a subpœna In an equity suit for 
a défendant. 
[EM. Note. — For other cases, see Process, Dec. Dlg. § 58.*] 

3. Public Lanûs (§ 120*) — Suit fob GaNcellation of Patent— Parties. 

In equity, the efCect of an executory contract for the sale of lands Is to 
vest the purchaser wlth the équitable tltle,' and he is Etn Indispensable 
party to a suit by the United States to cancel the patent to the lands. 

[Éd. Note.-^ï'or other cases, eee PubUc Lands, Cent Dig. §§ 332-335; 
Dec. Dlg. i 120.*] 

In Equity. Suit by the United States against Frank D. Cooper. 
Objection to jurisdiction for want of indispensable parties. Objec- 
tion sustainedi 

Geo. W. Wickersham, U. S. Atty. Gen., and J. W. Freeman, U. é. 
Dist. Atty. 
J. A. Walsh, for défendant, 

BOURQUIN, iDistrict Judge. Thèse are actions to cancel patents 
to lands brOught against the patentées' vendee. The bills charge that 
the patentées prbcured the patents by fraudulent représentations, and 
that défendant took with notice thereof. . The answers deny the al- 
légations of fraud, allège that défendant is a bona fide purchaser, and 
plèad a sale of the lands involved before the actions were brought by 
défendant todne George Heaton. Evidence was submitted before an 
examiner and by him reported to the: court. On the hearing défend- 
ant contended that the actions should be dismissed for want of Heaton 
as a party défendant, to which complainant responded that Heaton 
is a purchaser pendente lite. The bills were filed Decemiber 7, 1909. 

*For other casea aee ftifa» toplc & { numbbr iâ Dec. 4s Am. Olgs. 1907 to date, ft Rep'r Indexas 
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The subpœnas were not served on défendant, but the solicitor who 
thereafter and now in that capacity serves défendant in the actions 
accepted service of such sut^xsnas "for défendant" as "attorney for 
défendant" on December 18, 1909, filed herein prsecipes for entry of 
his "name as solicitor for the défendant" on January 24, 1910, and 
filed answers herein on March 29, 1910. The évidence has been ex- 
amined sufficiently to disclose that therein is a written contract be- 
tween défendant and George Heaton of lowa, dated December 13, 
1909, acknowledged by défendant on that day and by Heaton on De- 
cember 24, 1909, by the terms of which défendant sold and Heaton 
bought said lands and other land, Heaton to pay therefor in install- 
ments covering some six years, whereupon défendant is to convey 
the land by warranty deed to Heaton. It also appears that, when the 
évidence was submitted, Heaton's lessees were in possession of the 
lands. 

[1] The complainant treated thèse matters of the contract and sale 
as proven, though indifïerently proven. In the absence of other évi- 
dence, it must be presumed that the said contract was delivered and 
so became obligatory on the parties thereto, and the sale of the lands 
made, not later than the day the contract was acknowledged by Heat- 
on. It follows that Heaton is not a purchaser pendente lite, for in 
equity it is the settled rule that an action is not lis pendens on the 
day the bill is filed or subpœna issued, but only from the day the 
subpœna is served or défendant appears, thus waiving such service. 
County of Warren v. Marcy, 97 U. S. 106, 24 L. Ed. 977 ; Trust Co. 
v. Company, 130 U. S. 571, 9 Sup. Ct. 606, 32 L. Ed. 1043; Pomeroy, 
Eq. § 633 et seq. 

[2] An attorney cannot accept service of a subpœna for a défend- 
ant, and, when the solicitor had his name entered as solicitor for de- 
fendant (if an appearance by défendant waiving service of subpœna), 
the sale of the lands to Heaton had been made. 

[3] In equity the effect of the executory contract of sale of the 
lands herein by défendant to Heaton, between themselves and as to 
complainant, at least, was to transfer the estate therein from the ven- 
dor to the vendee and to vest the latter with an équitable estate in and 
to the fee of the lands. The vendee is looked upon and treated as 
having the property in the lands and as the owner thereof. The ven- 
dor is trustée of the légal title to the lands for the vendee, to whom ail 
bénéficiai interest has passed, the vendor retaining a lien on the lands 
as security for the unpaid purchase money. The vendor's remaining 
interest or right is of the nature of personal property, and the ven- 
dee's acquired interest or right is of the nature of real property. 
Pomeroy, Eq. § 368; Story, Eq. Jur. § 790. 

The subject of thèse actions is the lands, the patents, and the légal 
and équitable estate and title in and to the lands. The object is to 
cancel the patents, to divest the title passed by said patents and the 
estate they évidence, and to restore the légal and équitable title and 
estate to the complainant. Any decree as prayed for therein must 
materially aflFect the interest of Heaton. If the patents are canceled, 
ail title thereunder and ail estate thereby evidenced, légal and equi- 
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table, àtethèi'èby divested from the patentées and ail claimiiig under 
them and réëtorëd to complainant. Heaton's équitable estate would 
be déstfoyed and his right to secure the légal estate and title from 
défendant would be defeated. No decree of that nature can be ren- 
dered without préjudice to Heaton's rights. The conséquence is that 
Heaton is an indispensable party défendant within the equity rules 
relating to parties. It is true he is not a bona fide purchaser, in that 
he had not paid the purchase money nor received a conveyance of 
the larids when the action became lis pendens as to him. But because 
of his interest he must have an opportunity to be heard. He may dé- 
fend against the charge oî f raud by the patentées, and he may uphold 
the bona fides of his vendor's purchase from the patentées, success in 
either of which would defeat the actions if they are otherwise main- 
tained. 

The actions are not to be dismissed, however.. The answers merely 
plead a sale to George Heaton, without either date or his domicile. 
The contract of sale was not of record. The bills may be amended, 
and an order is made accordingly, to add George Heaton as party de- 
fendant, by interlineation so far as feasible and by attaching a sep- 
arate paragraph to the bills to properly state the case as to him, and 
thereupon complainant may have other subpœnas issued and proceed 
to service thereof tipon Heaton. 

Thereafter the actions may proceed as the parties are advised. 



TJNITED STATES v. McHIE et al. 

(Pistrict Court, N. D. Illinois, B. D. May 17, 1912.) 

No. 4,702. 

Criminal I/Aw (§ 83*) — Documentart Evidence— Power or Court to Im- 

POTJND. 

A fédéral court has power to impound books and papers, although the 
property of a third person and unlawfuUy or Irregularly seized by offi- 
cers of the goveriinient, where they are shown to be! essential évidence 
ia a criminal case. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 112-114 ; 
Dec. IMg. § 83.*] 

Criminal prosecution by the United States against Sidmond Mc- 
Hie and others. On motion by the Capital Investment Company to 
vacate order impoundiiig books and papers. Motion denied. 

See, also> 194 Fed. 894. 

James H. Wilkerson, U. S. Dist. Atty., and Robert W. Childs and 
John F. Voight, Asst. U. S. Attys. 

Francis Adams, Jacob J. Kern, Joseph B. David, Hugh Ryan, and 
John A. Brown, for défendants and Capital Inv. Co. 

SANBORN, District Judge. This is a motion to set aside an prder 
impounding books and papers for use upori the trial. At the time the 
'order was entered directing the surrçnder of thèse books and papers 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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to the Capital Investment Company (194 Fed. 894), tlîe district at- 
torney filed a pétition for their rétention or impounding in the custody 
of the clerk for use upon the trial, which had then been set down for 
May 13, 1912, afterwards postponed to June 17, 1912. It is obvions 
by the pétition that the books, letters, telegrams, and other documents 
directed to be restored are material and necessary évidence in support 
of the indictment tending to prove its allégations, as vi^ould more fully 
appear by inspection of them, référence thereto being made, and which 
are too voluminous and) numerous to be incorporated in the pétition or 
ref erred to in détail ; a list being attached in which they are described 
as "télégraphie orders for the year 1910," "25 ledgers, cash books and 
miscellaneous books," "records of grain quotations," "116 copy 
books," etc. Such pétition further states that petitioner fears that the 
books and papers, if so surrendered, will be lost, mislaid, destroyedi, or 
removed beyond the jurisdiction and rendered unavailable as évidence. 
It is prayed that the same may be placed in the custody of the law, 
and that the clerk be directed to take and hold thêm for the purpose 
mentioned. 

Défendants objected to the making of such an order, but it was en- 
tered giving défendants full right of inspection, and with leave to 
them to apply to vacate it, which they now do, upon the following 
grounds : 

First. Said order impounding said books, papers, etc., is in viola- 
tion and contrary to the provision of the fourth amendment of the Con- 
stitution of the United States, in that the same constituted an un- 
reasonable search and seizure, and is a violation of the right of said 
Capital Investment Company to be secure in its property and effects. 

Second. Said order impounding said books, papers, etc., is con- 
trary to and in violation of the fifth amendment of the Constitution of 
the United States, in that the same deprives the said Capital Invest- 
ment Company of its property without due process of law. 

Third. The court is without jurisdiction to order said papers, books, 
etc., to be impounded since the court has already ordered said books 
and papers to be returned to the Capital Investment Company. 

Fourth. There is not sufficient showing in the pétition upon which 
said James H. Wilkerson, United States attorney, based said order as 
to the materiality on the trial of the United States v. McHie of any of 
said books, papers, letters, telegrams, or documents, or in what way 
any or either of said books, papers, telegrams, or documents are ma- 
tériel to show or in any way tend to show the guilt of any or either 
of the défendants in the case of the United States v. McHie et al. 

Fifth. It does not appear from said pétition of said James H. 
Wilkerson, United States attorney, that any or either of said books, 
papers, telegrams, letters, and dbcuments cannot be produced upon the 
trial of said cause by the issuance of a subpœna duces tecum before 
the Capital Investment Company or its oificers or any or either of 
them. 

UpOn the hearing, coiinsel for défendants conceded the power of 
the cQurt to impound property unlawfuUy or irregularly taken by 
government ofi&cers, where such property belongs to a party to the 
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prosecution. But where it belongs to a stranger to the proceeding, 
as in this case, they denied the existence of the power, asserting that 
a subpœna duces tecum is in that event the sole remedy. They urge 
that the power to impound is among those granted by section 716, 
Revised Statutes (U. S. Comp. St. 1901, p. 580), giving authority to 
issue ail writs necessary to the exercise of jurisdiction; that this pro- 
vision is applicable only to the parties, not to strangers; and that no 
décision in favor of the power has been cited or can be found. How- 
ever, a number of the writs issued under section 716, and in fréquent 
use, run against third persons. This is true of injunction, exécution, 
subpœna ad testificandum, subpœna duces tecum, and prohibition. In 
practice the distinction urged by counsel has not been made. Very 
little authority upon the question of the impounding power has been 
cited ; United States v. Wilson (C. C.) 163 Fed. 338, being the only 
decided case found. But the power most clearly exists f rom the neces- 
sities of the situation in analogy to that underlying the subpœna duces 
tecum. Thèse books and papers appear to be absolutely necessary to 
enable the government to even make a showing of proof of the ex- 
istence of an alleged scheme or artifice to defraud. Without them the 
case must be dismissed. If they were restored to the Capital Invest- 
ment Company, followed by a subpœna duces tecum for their produc- 
tion on the trial, they might be in great danger of loss. No showing 
is made as to who would hâve possession of them, their responsibility, 
or that of the corporation. Nothing appears to indicate that their 
possession is necessary to the corporate business, or even that there 
is any such business. It simply appears that the property was taken 
in an illégal and highly oppressive raid, was ordered restored, and 
that the law should be vindicated by confirming the order of restora- 
tion, without respect to any other considération. Under the circum- 
stances stated, the order for impounding should stand, and the mo- 
tion to vacate it be denied. 

In the equity suit of the United States against the United States 
Steel Company and others, recently begun in the District Court for the 
District of New Jersey, the government applied for an injunction re- 
straining défendants from destroying books and papers. The mémo- 
randum follows: 

PER CTJRIAM. The government asks us to restraln the principal défendant 
and ail its subsidiary companles from destroying books and papers, but with- 
out deseribing tbem except in very gênerai terms; No évidence is offered 
that such destruction is threatened, ,and it need hardly be sald that évidence 
is essential before any man may be either accased or convicted of what would 
be In substance a crlminal interférence wlth the course of justice. The mo- 
tion is supported almost whoUy by the fact that, after certain prosecutions 
in the Southern district of New York came to an end, a number of papers 
belonging to the American Steel & Wire Company that had been furnlshed 
by the Company to the government for use In such prosecutions and had been 
returned to Its possession were destroyed by one cf its officers. While we 
are satisfled that this destruction was without evil latent, the fact remains 
that the destruction dld take place, and we see no reason why (so far a» 
'the Steel & Wlre Company Is concerned) the présent order shauld not be con- 
tlnued. But it is not shown that the other défendants were In any respect 
connected wlth this act, and (so far as they are concerned) without évidence 
we cannot grant the présent pétition. It must therefore be refused, except 
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as to the Steel & Wire Company, but the government bas leave to make a 
similar motion at any time in the future, If counsel shall regard such a step 
as necessary or désirable. 

This décision is relied on to show that impounding is net shown to 
be necessary hère, but under ail the circumstances I think it is. Mo- 
tion denied. 



In re LEVINE. 
(District Court, E. D. New York. May 9, 1912.) 

Bankkuptcy (§ 178*) — Fbaudtjlent Tbansfers. 

A chattel mortgage taken by a oreditor of a bankriipt from a corpora- 
tion organized to take over the business of the bankrupt after the latter 
had made fraudulent transfers of property to the creditor's knowledge 
held fraudulent and vold, although nominally given to secure payment 
for stock of the corporation issued to and after\vard.s surrendered by the 
créditer. 

[Ed. Note.— For other case.s, see Bankruptcy, Cent. Dig. §§ 264-274, 283, 
284 ; Dec. Dig. § 178.*] 

In the matter of Ellis Levine, bankrupt. On exceptions to report of 
commissioner. Overruled. 

Silverman & Silverman, for trustée. 
Stanislaus N. Tuckman, for Halpern. 

CHATFIELD, District Judge. The report should be confirmed. 
The commissioner's finding that Halpern was a party to the fraudulent 
concealment of Ellis Levine's property is amply supported by the tes- 
timony. Halpern scLms to hâve actually a^anged to go into partner- 
ship with the bankrupt, although he had linowledge of the various 
transfers to the bankrupt's wife, but by advice of counsel a corpora- 
tion was formed instead, and the stock was taken in the names of 
Halpern and the bankrupt's wife, who had been previously used for 
the fraudulent purpose of nominally holding title to the property. 
Subsequently, also by advice of counsel, he withdrew from the cor- 
poration and turned back to the corporation the stock issued to him 
upon receipt of $1,000 and a mortgage for $3,000 on which $500 had 
been paid. 

The commissioner's finding that the whole purpose was fraudulent, 
and that the évidence does not satisfactorily show that Halpern ever 
purchased the stock for a présent considération, or even that he ever 
loaned the moneys claimed, is correct. If Halpern did own any stock 
for money advanced, then his sale of that stock to the corporation, and 
the taking of a chattel mortgage, was invalid and fraudulent as against 
creditors, in view of his knowledge of the condition of the corporation. 
If he had been a creditor of the corporation, such payment would 
plainly hâve been preferential. To allow a creditor to invest the 
amount of his debt in a partnership business, and to receive in ex- 
change stock of a corporation organized to take over that business, and 

•FoT Qther cases see same toplc & i numbek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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then to allow tKe corporation to buy back that stoclc by tlîe giving of a 
chatte! mortgagé upçn thç assets and by the payment of cash, when 
ail of the parties haa knowledge of the entire transaction, and when the 
business was at ail times insolvent, is a plain fraud upon ail of the 
creditors. i 

Mrs. Levine seems to hâve pledged'the stock in her name to Halpern 
for $1,500, and this addte to the gênerai appearance of fraud, for 
Halpern knew that her title was bad, and that he was getting security 
which belonged to the creditors of EHis Levine. Furthermore, this 
pledge of the stock makes Halpern's whole connection with the matter 
resemble that of a créditer seeking double security for a past debt, and 
this is clearly preferential and void. 

The chattel mortgage will be held invalid, and the trustée should 
look into the circumstances under which the $1,500 cash was repaid 
for stock issued in payment of previous alleged loans. Two checks, 
one for $873.72, drawn on the 26th day of June, 1911, and one for 
$325, subséquent to that date, to the order of Levine & Halpern, may 
hâve been delivered by Halpern in such a way as to furnish a valid 
considération for the issuance of stock to that amount, and) this may 
justify the repayment of the $1,500 in cash, but the mortgage trans- 
action was invalid as against creditors f rom every point of view. 



THE GLORIA DE LARRINAGA. 

(District Court, S. D. New York. June 22, 1911.) 

Aduibalxt (I G*) — Claims OF FoBïiQN Seamen Against Fobeiqn Vesselb— - 
Assomption or Jubisdiction. 

A court of admlralty o| the United States vdïl not take Jurlsdlctlon of 
a claim, under section wof the British Merchants Shlpplng Act of i894, 
for short allowanee andToad provisions, made by a British seaman against 
a foreign shlp and arlslng in foreign waters. 

[Ed. Note.'T-Eor other cases, see Admlralty, Cent Dlg. §§69-85; Dea 

Dig.i 5>; 

Admljraifty jurlsdlctlon of suit» between forelgners, see note to Falr. 
grleve v. Marine Ins. Co., 37 C. 0. A. 193.] 

In Admlralty. Suit by Frederick Mason against the steamship 
Gloria de Làrtinaga for 'Wages and for bad provisions, the latter pur- 
suant to section 199 of the British Merchants Shipping Act of 1894. 
L,ibel dismissed. 

R. J. Côyne, for libelanii 
J. M. Woolsey, for clainiant. 

HOUGH, District Judge. Libelant was a duly artîcled seaman on 
the steamship proceeded against^ and had agreed to Serve for a voy- 
age which had not terminated when the vessel came to New York. 
He announced to the boatswain that he was goihg to leave the ship, 
repaired to the office of the British vice consul, and thére received en- 

•For other cases ■«« same topic & S numbbb in Dec. & Am, Diga. 1907 to date, & Rep'r Indexe». 
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couragement from a Mr. Wilson to proceed against the vessel in re- 
spect of the alleged bad quality of the provisions furnished him and 
the other members of the crew. 

It is stated in his libel that on January 4, 1910, the "master of said 
vessel discharged your libelant," but refused and has continued to re- 
fuse to pay the wages due him. As the voyage had not terminated, 
it is incumbent upon Hbelant to show that he was discharged, and is 
not a déserter. This in my judgment he has failed to do. If it had 
not been for the intervention of Wilson, the Hbelant probably would 
hâve been discharged, but as matter of fact he refused to go back to 
the ship, which he had abandoned without leave, and must be con- 
sidered a déserter, and has accordingly forfeited his wage. 

Whether a déserter can sue for short allowance may be doubtful, 
but in respect of this claim the court déchues jurisdiction. The act 
déclares that "if it is shown that [the] provisions are or hâve during 
the voyage been bad in quality and unfit for use, the seaman shall 
receive, by wray of compensation * * * in respect of bad quality 
as aforesaid, a sum not exceeding one shilling a day" ; and it is fur- 
ther declared that the amount so awarded shall "be paid to him in 
addition to and to be recoverable as wages." If this statutory pro- 
vision be regarded as merely increasing a seaman's wage under cer- 
tain circumstances, then, since désertion f orf eits ail wages, this amount 
also must be forfeited. 

This seems somewhat technical, and it is preferred to hold that any 
recovery for short allowance or bad provisions is of the nature of a 
penalty, and is awarded by way of punishment for wrong. No in- 
stance is shown of courts of admiralty having accepted jurisdiction of 
claims such as this, arising on foreign vessels, in foreign places, and 
presented by foreigners. There are very obvions reasons why litiga- 
tion of this sort should not be encouraged or accepted, and, consid- 
ering the provision made by section 198 of the act for rectifying com- 
plaints of this nature, no considération even of charity moves the 
court to accept jurisdiction. 

Let the libel be dismissed. 



WEST IKDIA S. S. CO. v. FIELD LINB, Limited 
(District Court, S. D. New Tork. March 12, 1910.) 

ShIPPING (§ 49*) CONSTBUCTION OF Charter— Despatch Mosey. 

Under a cliarter party giving the charterer a stated iiumber of runnlng 
days for loading and disctiarging "Sundays and holidays excepted," and 
providlng for tlie payment of despatch money "for every runnlng day 
saved," the charterer is entitled to despatch money for each day between 
the time discharglng was actually completed and the time when it was 
required to be completed to avold the payment of demurrage, includlng 
Intervening Sundays and holidays, which were equally avallable to the 
vessel as saillng days. 

[Ed. Kote. — For other cases, see Shipplng, Cent. Dlg. §§ 187-200, 202 ; 
Dec. Dlg. § 49.*] 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Admiralty. Suit by the West India Steamship Company against 
the Field Line^ Limited. On exception to second article of answer. 
Exception sustained. 

R. J. Bullowa, for exceptant. 
J. M. Woolsey, for respondent, 

HOUGH, District Judge. The charter party provided : 

"Twenty-two running days, Sundays and holidays excepted, are to be al- 
lowed charterers for tlie loadlug aud discharging." 

In a separate and marginal clause it was agreed : 

"Steamer to pay charterers despatch money at the rate of three cents Unit- 
ed States currency per net reglstered ton for every running day aaved." 

Twenty-two running days, Sundays and holidays excepted, were not 
used in loading and discharging. Confessedly, therefore, the char- 
terer became entitled to some despatch money. The answer computes 
the amount due by excluding from the unused running days Sundays 
and holidays. For this construction much might be said, and has been 
said in several reported décisions. It is strongly urged that the only 
days for which the charterer can get despatch money are the sanie 
kind of days as he might use in loading the ship. The point, however, 
is not open to discussion in this court since the case of Red R. S. S. 
Co. V. North American Transport Co., 91 Fed. 168, 33 C. C. A. 432. 
Shipman, J., for the Appellate Court, was of opinion (in construing 
a charter party substantially identical with this on the point in ques- 
tion) "that time saved in loading means the amount of time saved to 
the vessel from the time allowed for loading by the charter." 

It follows that since this vessel was free to pursue her voyage on 
certain Sundays, during which by charter party she might hâve been 
detained in port (although not occupied in loading), said Sundays are 
running days for which despatch money is computed. 

The exception is sustained. 
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LINN & LANE TIMBER CO. et al. v. UNITED STATES (two cases). 

UNITED STATES v. SMITH et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 20, 1912.) 

Nos. 1,972, 1,973. 

1. COKPOHATIONB (§ 507*) — PROCESS AND NOTICE SuiT TO CANCEL PATENTS 

— Limitation — Fkaudulent Conyeyance to Cokpobaiios — Service on 
OwNER oF Stock. 

Public lands fraudulently acquired under the Stone and Timber Act 
were eonveyed by the purchasers as soon as final prooï was made to vari- 
ous persons in trust for an individual défendant who was eharged wlth 
knowledge of the fraud. Such défendant later organized a holding cor- 
poration under the laws of another state to whicb he caused the lands 
to be eonveyed In exchange for Its capital stock, ail of which was is- 
sued to him exeept two shares of $100 each, one of which was Issued to 
his wife and one to his attorney. He was elected président, and ail of 
the officers and directors were members of his family. The deeds to 
the coi-poration were withheld from record, and in fact were not deliv- 
ered to the corporation, but were retained by such défendant. Suits were 
brought by the United States to cancel the patents, and service was made 
on such individual défendant within the six years' limitation period pre- 
scribed for such suits by Act Mareh 3, 1891, c. 559, 26 Stat. 1093; but 
the corporation was not at that time made a party, its existence or in- 
terest in the lands being unknown to the government ofBcers. It was 
later brought in and served, but after the running of the period of lim- 
itation. Held, that for the purposes of the statute in such case the cor- 
poration and such individual défendant were identlcal, and that the 
service on him bound the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971-2000; 
Dec. Dig. § 507.*] 

2. Corporations (§ 1*) — Separate Entity— Disregard or Doctrine in Eq- 

uiiY TO Prevent Fraud. 

The doctrine of the separate légal entity of a corporation, as distin- 
guished from its members, cannot be invoked in a court of equity as a 
cover for fraud ; but in such case the court will look beyond the cor- 
porate form to the purpose of it, and whatever would be binding upon 
the persons composing it will be held binding upon the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1, 3-6 ; Dec. 
Dig. § 1.*] 

3. Limitation of Actions (| 100*) — Wiien Limitation Begins to Run — 

Fraud— WiTHHOLDiNG Deed from Record. 

The fact that a deed is withheld from record or is otherwise concealed 
is a badge of fraud, and when accompanied by other évidences of fraud- 
ulent intent will prevent the statute of limitations from running in favor 
of the grantee against a suit aflfecting the property during such conceal- 
ment. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §| 
323. 480-493; Dec, Dig. § 100;* Fraudulent Conveyances, Cent. Dig. §§ 
733, 734.] 

4. Public Lands (§ 120*) — Sun fob Cancellation of Patents— Défenses 

BY Corporation. 

A corporation, which is not itself an Innocent purchaser of land fraud- 
ulently acquired from the United States, cannot défend a suit by the 
government for cancellation of the patents on the ground that stockhold- 
ers purchased their stock in good faith and in Ignorance of the fraud, or 
that its stock has been pledged as security for loans. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §| 332-335; 
Dec. Dig. § 120.*] 

•For other cases see same toplc & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
196 F.— 38 



594 19G FEDERAL REPORTER 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Suits in equity by thé United States against the Linn & Lane Tim- 
ber Company, Charles A. Smith, Frederick A. Kribsj Charles J. Swen- 
son, O. Judd Mealey, Richard F. Malone, William J. Lawrence, Alex- 
ander Gouldi, John J. Gilliland, Louis Maynard, Joseph O. Mickalson, 
James W. Rozell, John Thomas Parker, Samuel D. Pickens, Sidney 
H. Scanland, Joseph H. Steingrandt, Cornélius N. Tuthill, Richard D. 
Watkins, Charles Wiley, and William W. Billings. From the decree 
in the firgt suit, both parties appeal ; and from the decree in the sec- 
ond, défendants appeal. Affirmed. 

For opinion below, see 181 Fedi. 545. 

Thèse suits were brought by the government to obtain decrees annulling 
patents theretofore issued for certain lands entered under the act of Con- 
sress known as the ïlmber and Stone Act. Act June 3, 1878, c. 151, 20 Stat. 
89 (U. S. Comp. St. 1901, p. 1545). 

Case numbered 1,972 involved 17 patents, each coverlng a quarter section 
of land situated in Linn county. Or. Elght of those patents were issued July 
9, 1902, and nine of them August 12, 1902. 

Case numbered 1 ,973 involved 28 patents; each covering a quarter section 
of land in the same county and state, ail of which patents were Issued Au- 
gust 12, 1902. 

The suits were commenced in the court below on May 25, 1908. 

For the lands covered by the patents involved in case 1,973, the filings were 
uiade In January and February, 1900, and final proofs were made in April 
and May of the same year ; ail of thé land covered thereby belng at the time 
of, or within a few days af ter, the making of final proof conveyed by the ap- 
plicants to one Wllld in trust for the défendant C. A. Smith. Willd there- 
after, and on November 2, 1900, conveyed the same land to one Greacen, who 
on February 11, 1901, conveyed it to one Rogers, who on December 21, 1904, 
conveyed it to one Werner — ail in trust for th© défendant Smith, and ail of 
which deeds were at the time of thelr exécution placed of record, the légal 
title to thè land standing in the name of Werner from the time of the con- 
veyance of it to him until subsequently conveyed by him to the défendant 
Linn & Lane Timber Company, as hereinafter stated. 

The entrles involved in case 1,972 were made in May, June, and July, 1900, 
and final proof was made in August and October of that year, about which 
time the land covered by them was conveyed by the several applieants to the 
défendant Kribs in trust for the défendant Smith— an undivided three-fourths 
of which Kribs, on the 24th of October, 1904, conveyed to Smith, and on De- 
cember 28th of the same year conveyed the other undivided one-fourth to 
one Swenson in trust for Smith — ail of which deeds were at the time of thelr 
exécution filed for record. Subsequently those lands were also conveyed to 
the Linn & L^ne Timber Company as hereinafter stated^ 

The défendant Smith, who was a manufacturer of lumber at Minneapolis, 
■Minn., had previçusly acquired about 52,000 acres of other tlinber lands in 
Linn, Lane, and Douglas counties of the state of Oregon. In May, 1906, he 
caused to be organlzed under the laws of the state of Minnesota, the défend- 
ant corporation called Linn & Lane Timber Company, with a capital stock 
Of .$100,000, dlvlded into 1,000 shares of the par value of $100 each, for the 
purppse of taking and holding the title to the lands involved in thèse suits 
as well aS the 52,000 acres theretofore acquired by him. Nine hundred and 
ninety-elght shares of the stock of the corporation were subscribed by Smith, 
and one share èâeli by his wife and his attorney. The corporation was or- 
ganized by thë élection of Smith as président; Johanna Smith, his wife, as 
vice président ; Vernon Smith, his son, as secretary ; and Nan A. Smith, his 
daughter, as treasurer. Thereafter, and on June 4, 1906, Smith téndered to 
the directors of the corporation, eonsisting of himself, his Son, and his wife, 
a deed executed by himself and wife, covering ail of his lands in the couu- 
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tles mentioned, In payment for the stock of the corporation ; and on May 28 
and August 15, 1907, respectively, Swenson and Werner, at Smlth's request, 
conveyed the interests held by them to the same corporation, ail of which 
deeds to the corporation were retained by Smith and not filed for record in 
the proper county until September 9, 1908, more than six years after the 
issuanee of the patents involved in the présent cases. 

To the original bill in case 1,972, 0. A. Smith, ï'rederick A. Kribs, Charles 
J, Swenson, and varions other Individuals were made défendants, and in case 
1,973 Smith, Kribs, Werner, and varions other individuals were made parties 
défendant. Both bills charged that ail of the entries were made in pursuance 
of a conspiracy, specifically set ont, to defraud the government of the title 
to the lands covered thereby, and that Smith acquired the title to the lauds 
involved with notice of such fraud. Subpœnas ad respondeiidum were issued 
upon the filing of the bills and placed in the hauds of the marshal for serv- 
ice, and were in due time served upon the résident défendants. Smith, Swen- 
son, and Werner were nonresidents of the state of Oregon, and in July fol- 
lowing the filing of the bills the marshal returned the subpœnas without 
service upon them. On the 27th of that month, upon the application of the 
United States attorney, a warning was issued to them, which was subse- 
quently served. In September and October, 1908, Smith, Kribs, and Werner 
flled pleas in abatement, alleging that the property in question had been con- 
veyed to and was owned by the Linn & Lane Timber Company prior to the 
commencement of the suits, and that it was therefore an indispensable party. 
On November 16, 1908, the complalnant filed an amended blU in each suit, 
making that Company a party défendant, and subpœna was thcreupon Issued 
and placed in the hands of the marshal for service upon its résident agent, 
and service duly made. The amended bills contained substantially the same 
allégations as the original bills, and the additional allégation that the Linn 
& Lane Timber Company was organized by G. A. Smith to consummate the 
fraudulent acquisition of title to the lands in question; that the deed from 
himself to the company was not in fa et made until after the commencement 
of the suits, but was fraudulently antedated; and that ail of the deeds were 
concealed and kept from record in pursuance of such fraudulent purpose. 
To the bills as amended answers were filed denying ail of the averments of 
fraud and setting up as affirmative défenses that Smith and the Linn & lane 
Timber Company were purchasers of the property in good faith and without 
notice of any fraud ; that the décision of the Secretary of the Interior di- 
recting that the applications for the lands pass to patent is conclusive on 
the government; and that the suits are barred by the statute of limitations 
because not commenced against the Linn & I^ane ïimber Company wlthln six 
years from the date of the patents. Repllcations were filed in due time, and 
upon the issues joined the évidence was taken before the court below, upon 
which the judgments appealed from were glven. 

John McCourt, U. S. Atty. 

Lind, Ueland & Jérôme, of Minneapolis, Minn., for défendants. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after statîiig the facts as above). [1] A 
careful considération of the record satisfies us that the learned judge 
of the court below was quite right in finding that ail of the entries in 
question were fraudulent, and the prdofs in support of them false and 
fraudulent, and in holding that the défendant C. A. Smith, if not actu- 
ally cbgnizant of the cotlspiracy in purstiance of which the entries and 
proof s were made, was àt lèaSt bound by the acts of his agent, Kribs, 
who, according to the évidence, was an active participant in the frauds 
upon the governmeiit. Smith therefore cannot be regardedl as an in- 
nocerit purChaser. Hè acquired, directly and throtigh trustées, the title 
to ail of i;he lands covered by the patents issued pûi-suant to the entries 
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and proofs referred to, and afterwards, as the records show, conveyed 
and caused to be conveyed such title to the Linn & Lane Timber Com- 
pany, a Minnesota corporation, which he caused to be formed, him- 
self subscribing for ail of its capital stock with the exception of two 
shares, one of which was issued to his wife, and one to his attorney. 
That the légal title to ail of the lands passed to the Linn & Lane 
Timber Company by virtue of the deeds executed to it is undisputed, 
and that that company was not made a party to the suits unti! more 
than six years after the issuance of the patents is also shown by the 
records. The important question in the cases, therefore, is whether 
the company's plea of the statute of limitations should be suStained. 
The court below sustained it in respect to the lands covered by the 
eight patents which were issued July 9, 1902, on the ground that six 
years had run before suit could be considered as having been com- 
menced against C. A. Smith, but not so with respect to the other 
patents involved. Treating Smith as the corporation, and the corpo- 
ration as Smith, the court held that, as respects ail the patents that 
were issued within six years of the commencement ôf suit against 
Smith, the plea of the statute was ujiavailing, saying, in its opinion : 

"As a gênerai rule the holder of the légal title is an indispensable party 
to a suit to set aside a patent (U. S. v. AVinona & St. P. B., 67 Fed. 948, 15 G. 
C. A. 96 ; U. S. v. C. P. R. R. [C. C] 11 Fed. 449), and the statute of limi- 
tations does not cease to run in his favor imtil he is made a party to the suit, 
and process issued and placed in the hauds of the marshal with a bona flde 
Intent that it shall be served. Jîiller v. Mclntyre, 6 Pet. 61, S L. Ed. 320. 
But the identity of Smith and the Linn & Lane Timber Company, and thelr 
relation to the title to the property in controversy, Is such that I do not think 
the rule should be applled in thls case. Smith is the real party in interest 
and the bénéficiai owner of the property. The corporation was organized by 
him as a inere holding concern. He owned ail of its capital stock. He and 
the members of his family composed its board of directors, and were the 
offlcers of the corporation. In faet, Smith was the corporation, and the cor- 
poration was Smith. The question of the statute of limitations should be 
therefore determlned by the tlme the suit was oommenced against Smith and 
the holders of the record title, and nqt against the inere holding corporation." 

The learned judge subsequently added, in his opinion: 

"I am aware that the soundness of this conclusion is not free from doubt ; 
but I believe it to be in accordance with equity, justice, and sound reason." 

By its Act of March 3, 1891, c. 559, 26 Stat. 1093, Congress dieclared: 

"That suits by the United States to vacate and annul any patent heretofore 
issued shall only Hae brought within flve years from the passage of thls act, 
and suits to vacate and annul patents hereafter issued shall only be brought 
within six years after the date of the issuance of such patents." 

The testimony is that, at the fàrst meeting of the board of directors 
of the Linn & Lane Timber Company, Smith laid before the board 
deeds to the company of certain timber lands in the state of Oregon 
executed by himself and wife and the proposition to deliver the same 
to the company, and thereby vest title to the lands therein described 
in the company and accept as a full considération for the same the 
entire authorized capital stock of the company fully paid up and 
nonassessable ; but no minutes or other testimony are offered to show 
that that proposition was accepted or that the deeds were delivered. 
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The évidence is that the possession of the deeds never passed to the 
secretary of the corporation, who was Smith's son, a boy of 17 years 
of âge, nor to any other officer of the corporation, and Trabert, who 
was the secretary of the C. A. Smith Lumber Company, another of 
Smith's corporations, testified that from the time of their exécution 
to the time of the first meeting of the Linn & Lane Timber Company 
the deeds were in his possession, and that from and after that meeting 
they were kept by him in an envelope together with the articles of in- 
corporation in the office of the C. A. Smith Lumber Company up to 
the time when they were recorded. He testified as to the reasons why 
he did not record the deeds, and Smith testified that one reason why 
he did not "want to record the deeds" was because he did not care to 
hâve newspaper notoriety. 

But, assuming that the deeds were in fact delivered to the corpora- 
tion at the time of its first meeting of its board, it is clear that it 
shiould be held, for the purpose of determining the question of the 
application of the statute of limitations, that Smith was the corpora- 
tion and the corporation was Smith. He organized the corporation. 
He owned ail of the capital stock ; he owned ail of the lands. Before 
the corporation was organized and before the patents issued, he knew 
that the officers of the government were making investigation of the 
entries, and that there was talk of his indictment by a fédéral grand 
jury. The corporation was organized in Minnesota "as a holding 
Company" of lands in Oregon. Up to the time when the deeds were 
recorded, September 9, 1908, the corporation had never donc any 
business, had never taken possession of the lands or exercised any 
act of ownership thereof, and there was nothing of record in any 
State or caunty office in Oregon to indicate that the corporation pos- 
sessed any property in the state or had ever transacted any business 
therein. There can be no doubt that one at least of the purposes for 
which it was formed was to conceal fraudulently therein the titles to 
the lands which are the subject of this suit, and to keep the titles so 
concealed until the time when the statute of limitations should bar 
the anticipated suit of the government to set aside the patents. This 
is shown by the fact that the possession of the deeds which appar- 
ently were executed on June 4, 1906, May 28, 1907, and August 17, 
1907, was retained by Smith, and that he withheld the deeds from 
record until 3V2 months after the commencement of the suit, and by 
the further fact that up to the date of recording the deeds the taxes 
on the lands were assessed against and were paid by the grantors and 
not by the grantee, the corporation. 

"The fact that a deed is withheld from record or is otherwise concealed 
is a badge of fraud." 20 Cyc. 446, and cases there cited. 

In McAlpine v. Hedges (C. C.) 21 Fed. 689, it was said: 

"When a fraud is of a secret nature, and in the particular case bas been 
conceived and executed upon such a plan as to secure continued secrecy, witU- 
out further acts of coneealment except silence, the statute ought not to run 
until there has been a discovery. In such a case it may well be said to hâve 
been a continuons coneealment. The making of a fraudulent deed, and the 
keeping of it ofE the record by ail the persons concerned in and cognizant of 
the transaction, combined with thelr purposed silence upon the subject, tt 
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certainly will not do to say Is pot a concealment, for which relief inay be 
grànted." 

[2] In McCaskilI Co. v. United States, 216 U. S. 504, 30 Sup. Ct. 
386, 54 L. Ed. 590, the court said : 

"A growing tendency is therefore exhibited in the courts to look beyond 
the corporate form to the i)urpose of it, and to the offlcers who are identified 
with that purpose"— citlng Cook on Corporations, §§ 663, 664, in which it is 
said: "The disabilities of the corporation are not disablllties of the stock- 
holders, nor are the disablllties of the stockholders the disabilities of the cor- 
poration. Hence it is that a corporation is often organized to act as a cloak 
for fraud. Such cases as thèse are becomlng conimon, and the courts are be- 
comlng more and more inclined to ignore the eorporate existence when nee- 
essary in order to circumvent fraud." 

In Re Rieger, etc. (D. C.) 157 Fed. 609, the court said: 

"The doctrine of eorporate entity is not so sacred that a court of equity, 
looking through f omis to the substance of things, niay not in a proper case 
ignore it to préserve the rlghts of innocent parties or to circumvent fraud." 

In United States v. Milwaukee Refrigerator Transit Co. (C. C) 
142 Fed, 247, in which it waa alleged that the corporation défendant 
was a dummy organized, owned, and operated by the stockholders 
of a brewing company as a device to cover the receipt of rebates on 
interstate shipments of béer, the court said : 

"If ' any gênerai rule can be laid down, in the présent state of authority. 
It is that a corporation will be looked upon as a légal entity as a gênerai 
rule, acd until sufiicient reason to the contrary appears; but, when the no- 
tion of légal entity 'is used to defeat public convenience, , justify wrong, pro- 
tèet fraud, or défend crime, the law will regard the corporation as an associa- 
tion of persons." 

In First National Bank v. F. C. Trebein Co., 59 Ohio St. 316, 52' 
N. È. 834, the court said : ' 

"Thé Action by which an idéal légal entity is attributéd to a duly-formed 
Incbrpprkted company, existing sefiarate and apart from the indlviduals com- 
posing It, is of sUch gênerai utility and application as frequently to Induce 
the beliéf that it must be universal, and be in ail cases adhered to, although 
the grqatest f rauds may thereby be perpetrated under the fiction as a shield. 
But modem cases, sustained by the best test-writers, confine the fiction to 
the jpurposes for which it was adopted — convenience in the transaction of 
business and in suing and belng sued in its eorporate name, and the continu- 
ance of its rights and liabillties, unaffected by changes in Its eorporate mem- 
bers— and h^ve repudlated it in ail cases where it has been insisted on as 
a protection to fraud or any other illégal transaction." 

And in State v. Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279, 
15 L. R. A. 145, 34 Am. St. Rep. 541, the same court said: 

"On a question of this kind, the fact must constantly be kept in vie* that 
the metfiphysical entity has no thought or will of its own; that every act 
ascribed to it émanâtes from and Is the act of the indlviduals personated bj- 
it ; and that it can no more do or act, or refrain from doing it, contrary to 
the will of thèse natural persons thjin il house can be said to act independent- 
ly of the wlU of its owner ; and,, where an act is ascribed to it, it must be 
undèrstdi>d to be the act ôf thé persons assoçiated as a côirporation, and 
whethe^ doné in th'eîr capaclty as corporators or' as Indivlduàls must be de- 
termlhed by the nature and tendettcy of the âcts." 

If iti atiy conceivable case a court of eqitity' should look through the 
f0rtii' to/the substance, it should do sO iil a case Iikë.;this. The cor-. 
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poration is Smith. It is Smith seeking shelter behind articles of in- 
corporation and invoking the légal fiction of a corporate entity for his 
protection in the perpétration of a fraud. Said L,ord Mansfield in 
Johnson v. Smith, 2 Burr. 962 : 

"The court would not endure that a mère form or fietiou of law, introduced 
for the sake of justice, should work a wrong contrary to the real truth and 
substance of the thlng." 

Says Morawetz, in his work on Corporations (section 227) : 

"The statement that a corporation is an artlfleial person or entity, apart 
from its memljers, is merely a description, in figurative language, of a cor- 
poration viewed as a collective liody. A corporation is really an association 
of persons, aud no judicial dictum or législative enactment eau aller this 
fact." 

[3] In addition to the foregoing, we think there is other ground 
on which the judgment of the court below may be sustained. The 
décision in United States v. Winona, etc., R. R., 165 U. S. 463, 17 
Sup. Ct. 368, 41 L. Ed. 789, should not be taken as deciding that no 
fraud committed by the owner of patented land after the issuance of 
patent can toU the statute of limitations. No such question was in- 
volved in that case, and indeed no question at ail of the application 
of the statute of limitations, and we submit that it was not the inten- 
tion to overrule Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636. In 
that case the statute of limitations was as absolute as that which is 
invoked in the présent case. It was section 5057 of the Revised Stat- 
utes, providing : 

"No suit, either at law or in «luity, shall lie niaintainable In any court be- 
tvveen an assignée in bankruptcy, and a person claiming an adverse interest, 
touching any property or rights of property transférable to or vested in such 
assignée, uuless brought wlthln tvvo years from the time when the cause of 
action accrued for or against such assignée." 

Glover, fraudulently intending to take advantage of the bankruptcy 
law, secretly conveyed property to members of his family. The as- 
signée in bankruptcy, more than three years after his appointment, 
having ascertained the facts, brought a suit to set aside the convey- 
ances. The court held that the bar did not commence to run until 
the fraud was discovered. Mr. Justice Miller, for the court, said : 

"We also think that in suits in equlty the decided vFeight of authorlty is 
in favor of the proposition that, where the party injured by the fraud re- 
malns in ignorance of it without any fault or want of diligence or care 
on his part, the bar of the statute does not begin to run imtil the fraud is 
discovered, though there be no spécial circumstances or eft'orts on the part 
of the party commltting the fraud to conceal it from the Knowledge of the 
other party." 

Speaking of the principles of the statutes of limitations, the learned 
justice said: 

"They were enacted to prevent frauds ; to prevent parties from assertiug 
rlghts after the lapse of time had destroyed or Impaired the évidence whicii 
should show that such rights never existed, or had been satlsfled, transferred, 
or extinguished, if they ever did exist. To hold that by couceallng a fraud, 
or by commltting a fraud in a manner that it concealed Itself until such time 
as the party commltting the fraud could plead the statute of limitations to 
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proteet it, îs to make the law whlch vvas deslgned to preveut fraud tlie means 
by whieh It is ma de successful and secnre." 

The doctrine of that case has been reaffirmed in numerous subsé- 
quent décisions. In Rosenthal v. Walker, 111 U. S. 185, 4 Sup. Ct. 
382, 28 L. Ed. 395, the court said : 

"The case of Bailey v. Glover has often beeu cited by the conrt, but has 
never been doiibted or qualified." 

No distinction between the statute oî limitations involved in that 
case and that which is involved in the présent case is to be found in 
the fact that in the former the time is limited f rom the date when the 
"cause of action accrued." 

In Gifford v. Helms, 98 U. S. 248, 25 L. Ed. 57, construing that 
statute, the court said that the cause of action accrued on the appoint- 
ment of the assignée or trustée in bankruptcy. 

What was said by this court in United States v. American Lumber 
Company, 85 Fed. 827, 29 C. C. A. 431, was in answer to the conten- 
tion that the statute of limitations should be Hberaîly construed in 
favor of the government so as to hold its effort to commence the ac- 
tion équivalent to a commencement thereof within the time limited by 
the statute. There was in the case no question of fraud or of a fraud- 
ulent concealment of a conveyance. 

[4] It is suggested that the fraudulent transaction should be upheld 
in this case for the reason that a small portion of the stock of the 
corporation has been purchased by an innocent third party and that 
a portion of the stock has been pledged as security for a loan. But 
it has never been held that a corporation which is not itself an inno- 
cent purchaser of property can défend a suit to recover the property 
on the ground that its stockholders subscribed to or purchased their 
stock in good faith and in ignorance of fraud. The contrary has been 
held by this court in Wilson Coal Co. v. United States, 188 Fed. 545, 
110 C. C. A. 343. 

In Cawthra v. Stewart, 59 Mise. Rep. 38, 109 N. Y. Supp. 770, it 
was held that one induced by the fraud of the président of the cor- 
poration, who owns and controls its entire stock, to subscribe for 
stock, may sue the corporation for a rescission of the contract and 
for the recovery of the amount paid for the stock. In that case Stew- 
art, who owned 98 shares of stock of the corporation and controUed 
the remaining two shares and was its président, made fraudulent rep- 
résentations to a third person, and the corporation accepted and re- 
tained the proceeds of the fraud with knowledge thereof. It was 
held that the corporation could not avoid liability on the ground that 
it did not know of the fraudulent représentations until after they had 
been made, and that it did not authorize the making of them. The 
court said : 

"It is urged in behalf of the demurrant that it is not a party to the con- 
tract in suit, that the défendant Stewart was not its agent, and that it had 
110 part in the fraud; in other words, that the défendant Stewart is one 
person, and that the défendant corporation is an entireiy separate, distinct 
and definite légal entity, and is not bound by or liable for auy acts or omis- 
sions of the former wlîich it has not authorized. ♦ ♦ • We do not bave 
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a case of agency, but of identity. It cannot properly be said that tlie cor- 
poration could clothe Stewart wlth authority any more than that Stewart 
could clothe himself with authority. He was the corporation, and it was 
only another form of him." 

The decree is affirmed. 



EVANS et al. v. PITTOCK et al. 

(Circuit Court of Appeals, Ninth Circuit. Jfay 6, 1912.) 

No. 2,000. 

Landlobd and Tenant (§ 112*) — Kjgiit to Cancellation of Lease — Décla- 
ration OF FORFEITUBE. 

Complainaiits leased to défendants a block of ground in Portland, Or., 
for a term of over 100 years at a rental of .$;îO,OdO annually for the flrst 
10 years. Défendants eonvenanted to pay ail taxes and assessnients and 
to construct a building on the property, conimencing the foUowing year, to 
cost not less than 8500,000. Some 2% years later complalnants served a 
notice of forfaiture for default in accordance with the terms of the lease, 
and 60. days afterward declared a forfeiture, and, being in possession, 
brought suit for a cancellation of the lease as a cloud on their title. It 
was admitted that the building had not been commenced ; that com- 
plalnants had been eonipelled to pay the taxes to prevent a sale of the 
property therefor ; and that the rent was in default to an amount ex- 
ceeding $50,000. Défendants set up as a défense a paroi agreement al- 
leged to hâve been made three months prlor to the notice by which they 
were glven an extension of nine months to pay up arrears and commence 
the building, and that complalnants at that time refused to cancel the 
lease. Held, on a considération of the évidence, that such agreement 
was not established, and, that complalnants were entitled to a cancellation 
of the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §| 
343-349 ; Dec. Dig. § 112.*] 

Àppeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Suit in equity by H. L. Pittock and Georgiana Pittock against J. 
Whyte Evans and W. D. Wood. Decree for complainants, and de- 
fendants appeal. Affirmed. 

The appellees were complainants in the court below, and by their bill 
sought to obtain a decree canceling a certain written lease and directing the 
défendants to the suit, who are the appellants hère, to surrender the lease 
for cancellation. 

The bill alleged that on the 23d of February, 1007, the complainants were 
the owners in fee of a certain block of land in the clty of Portland, Or., known 
as block numbered 215, and leased the sa me to the détendant Evans for the 
period extending from February 1, 1907, to Deceraber 31, 2005, at agreed spec- 
ifled rentals payable in monthly iustaliraents in advance, which rentals ag- 
gregated $30,000 per year from February 1, 1907 to January 1, 1917, and 
gradually increased for différent specifled periods, reaching the aggregate 
sum of $103,568.10 per year from January 1, 1997, to December 31, 2005, in 
addition to the agreed payment by the lessee during the entire term of "ail 
rates, taxes, charges and assessments for revenue and otherwlse, gênerai and 
spécial, ordinary and extraordinary of every nature and kind vi'hatsoever, in- 
cludlng water rates, which may be taxed, charged, assessed, levied or impos- 
ed during the continuance of said lease on the premises therein demlsed, and 
upon any and ail buildings or Improvements thereon of any kind which were 
then upon or which might after the date of said lease and before its expira- 

'Forotbercases see game toplc & i nvmber in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe* 



602 196 FEDERAL KEPOETBE 

tion be erected, made or plaeed upon sald demlsed premises, and upon the- 
leasehold estate granted in said lease," and that the lessee "would keep said 
propertyifree froœ ail liens of every klnd and description that may hâve prl- 
ority over the title or interest of the lessors, and that a failure to pay and 
discharge any dellnquent liens within slxty (60) days after demand for pay- 
aient thereof made after delinqviency by the lessors or their succèssors in in- 
terest, should be deemed a breach of eovenant nnder said lease, and the les- 
sors mlght at their option then terminate said lease." 

The Mil alleged that the agreement of lease contained this, among other;. 
co venants: 

"Fourth. The lessee further covenants and agrées to and with the lessors tO' 
erect, finish and complète upon sald premises, at bis own expense, a substan- 
tial, flrst-class, flreproof building or buildings, of steel or reinforced concrète 
construction, or a combination thereof, of the aggregate value of not less than 
$500,(X)0.00, the construction of said building or buildings to be comnienced on* 
or be^ore the Ist day of July. 1S)08, and to be prosecuted continuously and 
dillgently tintll the completion thereof, without interruption or delay save and 
exceptsuch interruptions or delays as may be caused by stribes, unavoldable 
delays in the securing or transportatiOn df niaterials, delays resulting froui 
the action of the éléments or weather, or by any unavoldable casualty ; said 
buildilig or buildings as constructed to beconie securlty for the payment of 
the l'eut accruing under the tenus of this lease, and for the fultlllment of ail 
the conditions and covenants hereiu contained." The lease furtîier provided 
that, upon îts expira tioli or other détermination of the same, "ail buildings., 
flKtures, ànd iraprovenients then situated upon said premises should belong toi 
and be the property of the said lessors without any payment thérefor by them,. 
and that the lessee would convey said building or buildings by good and sufH- 
cient eoilveyance to the lessors" : that no limitation should exist upon the 
rlght of the lessee or his succèssors to assign the lease or to sublet the whole- 
or any part' of tbe promises, with certain limitations not necessary to be stat- 
ed ; that ail rents accruing under the lease and ail proper advaneements and 
payments made hy the lessors thereunder "should be a flrst lien upon any and 
ail btiîldlilgs and improveménts plaeed upon said premises at any time during 
the term of said loase and upon the leasehold estate created by said lease and 
upon the reiits of ail buildings and improveménts plaeed or situated on said 
leased premises at any time during the term of said lease." 

ïhe bill then set out the twenty-tbird, twenty-fourth, and twenty-flfth para- 
graphs of the lease, as follows! 

"Twenty-Thlrd. It is further understood aud agreed that time is deemed 
and made the essence of this lease, aud. if default shall be made in any or 
either of the covenants hereiu contained to be kept by the sald lessee and 
such default shall continue for sixty (60) days after notice thereof in writing 
by tbe said lessors to the said lessee, then and in case of such default the sald 
lessors may at their élection déclare said lease terminated, and may re-enter 
said demised premises or any, part thereof either with or without process of 
law, and may remoye ^nd expel from said, premises the siald lessee and any 
and ail pcrsons occupying the same, and repossess and enjoy the said prenj:' 
ises as of their forpier estate, and if, at any time, said lease shall be ended at 
such electipn, of , the said lessors as aforesaid, the said lessee does hereby 
covejiant and agrée to surrender and dellver up said above-described premis- 
es with, ail bi,iildings and improveménts situated thereon, peaceably to said 
lessors, immediately upon the termination of said lease as aforesaid and 
\yithont any compensation being pald for any buildings or improveménts- 
plaeed thereon. ,,.:,, 

, "Tvrenty-Fôiirtli. It is hereby agreed that no walverof, a breach of any, 
(•ovcmiiit or provisipn of this lease shall be construed to be a .ly^iver of any 
suççeeiling breacii of tbe same or any eovenant or provision thereof., , 

,',''î\véiity-Fifth. It is her.çb^ mutually agreed that each of tte expressionsr. 
phriises.,tpi;nis, conditions, provisions, stipulations, agreements, and obligations 
of this, lease shall extend to and bind or Inure to the beneflt of, as the case may 
be or require, not only the parties hereto, but each and every of the heirs, ex- 
eciatçtrs, adminlstrators, assigns and succèssors of the respe,ctlve parties here- 
to, and wherever in this lease a référence to either of the parties hereto is 
made, such référence shall be deemed to include, wherever applicable, also a 
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référence to the helrs, executors, adminlstrators, assigna and successors of 
sueh party, the same as if in every case expressed, and ail the conditions and 
covenants contained in this lease shall be construed as co\'enants running 
■with the land." 

Due exécution and reeording of the lease Is then alleged, as well as Its as- 
signment In the year 1907 by Evans to the défendant Wood. It is then al- 
leged that the défendants hâve failed, neglected, and refused to commence 
the construction of any building upon the leased promises or to take any steps 
tovvards such construction; that they hâve failed, neglected, and refused to 
pay any part of the rentals provided for in the lease "exeept the rentals fall- 
ing due prior to September Ist, 1907, and the sum of $10,000.00 subsequently 
paid upon acconnt" ; that they hâve failed, neglected, and refused to pay the 
taxes assessed upon the premises for the years 1907 and 1908, amounting to 
$13,450.50, which amount the complainants were compelled to and did pay 
to prevent a sale of the premises for delinquent taxes. The eighth, ninth, and 
tenth clauses of the bill are as foUows: 

"(8) That on the lOth day of August, 1909, in accordance with the pro- 
visions of said lease, plaintiffs gave notice in wrlting to the défendant W. D. 
A\'ood that default had been niade in the covenants of said wrltten agree- 
nient of lease to be kept and i^erformed by the lessee named therein, and 
that If such default should continue for sixty (60) days thereafter that plain- 
tiffs would déclare said lease terminated; that notwithstanding said notice 
in writlng a default in the covenants of said lease referred to in said notice 
bas continued, and that no attempt has been made on the part of either of 
the défendants herein to carry out the provisions and covenants of said lease, 
but, on the contrary, further default has been made in the payment of taxes 
■assessed against said leased premises. 

"(9) That plaintiffs hâve declared said wrltten agreement of lease termi- 
nated. and are now occupying said premises as of their former estate. 

"(10) That no possession of said premises was ever taken by the défend- 
ants or any one under said lease, but that notwithstanding that fact and the 
default, and failure, negleet, and refusai of the défendants in carrylng out 
the covenants of said lease, said défendants claim some interest in and to 
said leased premises under and by virtue of said lease adverse to the plain- 
tiffs, which said lease is in the" possession of the défendant W. D. Wood and 
constitutes a cloud upon plaintiffs' title to the real property hereinbefore de- 
scribed." 

No question is made by the answer of the défendants as to the ownership 
in fee by the complainants of the leased premises, nor in respect to the exé- 
cution of the lease, a eopy of which is annexed to and made a part of the 
answer, nor of its assignment by Kvans to Wood. 

The eighth paragraph of the answer is as follows: 

"(8) For answer unto paragraph 8 of the complaint. this défendant (Wood) 
admits that on the lOth day of August, 1909, the plaintiffs gave a notice in 
writing to the défendant W. D. Wood that certain defaults had been made in 
the covenants of said wrltten agreement of lease to be kept and performed by 
the lessee named therein, and that if such default should continue for 60 
days that plaintiffs would déclare said lease terminated, but the défendant 
Wood dénies that there was any default, or that, notwithstanding said no- 
tice in writing, the default in the covenants in said lease referred to in said 
notice oceurred or has continued, and this défendant dénies that no attempt 
has been made on the part of either of the défendants herein to carry out the 
provisions in the covenants of said lease, but this défendant admits that the 
assessment of gênerai taxes against the said property bas not in fact been 
paid by either défendant, and défendant allèges the truth to be as is here- 
inafter more particularly set forth in articles 11 to 17 of this answer, both 
inclusive." 

Paragraphs 11 to 17 of the answer, both inclusive, are as follows: 

"(11) And, further answering plaintiffs' complaint herein, défendant al- 
lèges the truth and the facts to be as follows: That by and under paragraph 
fourteenth of said agreement of lease hereto annexed as Appendix 'A,' and spe- 
«ially referred to, it was provided as follows: 'Fourteenth. The lessee shall on 
or before the 15th day of July, 1907, file with the lessors a bond in the amount 
■Of $150,000 with gôod and sufflelent surety or sureties eonditioned that the said 
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lessee, his asslgns or légal représentatives, wlll construct a building or build- 
!ings upon said premises wltliin the period and of the kind herein provided, 
and will protect said property from any liens, claims or demands on account 
of material or labor and ail demands of every kind and description on account 
of the construction tbereof and pay tlie rental berein provided to be paid vmtil 
the coiupletlon of said building and possession of said property shall be de- 
livered to the lessee or his assigns upon the iiling of said bond with the les- 
sors.' The défendant Wood avers that the bond nientioned in the said para- 
graph of the lease above set forth was duly and properly executed by the dé- 
tendant W. D. Wood with the Trustée Seeurities Company, a corporation, as 
surety ; that the said the Trustée Seeurities Company are a good and suffl- 
cient surety. and that the said surety was satisfactory to and approved by 
the plaintiffs herein, and that the said bond, after being properly signed, seal- 
ed, witnessed, and executed and approved by the défendant Wood and the 
Trustée Seeurities Company, was duly delivered and accepted by the plaintiffs 
herein on July 10, 1907, and approved by them on July 16, 1907; that by the 
terms of the provisions of the lease hereto annexed as 'Appendix A,' and 
specially referred to, it was Incumbent on the plaintiffs upon the exécution 
and dellvery of the said bond to dellver possession of said property to the les- 
see or his assigns, but this défendant has never been put in possession of 
said property. Nelther has possession been tendered to him, but, on the con- 
trary, the plaintiffs and each of them hâve whoUy failed and neglected, and 
ever since hâve wholly failed and neglected, to deliver possession of the said 
premises to the défendant or to any one in his behalf, but, on the contrary, 
the said plaintiffs eontinued to hold and now hold possession of the said prem- 
ises. The défendant W. D. Wood avers that the plaintiffs herein hâve since 
.Tuly 10, 1907, occupied and still occupy said premises as their sole and only 
faniily résidence ; that the plaintiffs hâve since July 10, 1907, maintained 
fenees around ail of the said premises, and bave contlnuously and exclusive- 
ly inclosed the same durlng ail of the time since said date, to wit, July 10, 
1907, occupied, cultlvated, and used said premises and the whole thereof, ex- 
cept that portion occupied Uy other buildings as bereinafter set forth, as a 
garden, orchard, and lawn. The défendant W. D. Wood avers that, in addi- 
tion to the résidence building occupied by the said plaintiffs on said premises 
as above set forth, there has been on said premises ever since July 10, 1907, 
and there now is, the additional résidence building which thls défendant al- 
lèges upon information and belief has been ever since said date, to wit, July 
10, 1907, leased by said plaintitïs to other parties unknown to this défend- 
ant for a valuable considération unknown to this défendant, which valuable 
considération bas been received and retained by the plaintiffs herein. This 
défendant f urther avers that the plaintiffs bave made no accounting ; neither 
bave they offered to make an accounting for the value and use of the said 
premises since July 10, 1907, but, on the contrary, bave retained and control- 
led the said premises to their exclusive use and enjoyment, and bave received 
and accepted ail of the profits accruing from the said premises since July 
10, 1907, without any accounting therefpr to the défendant W. D. Wood. 

"(12) That by and under the terms of said agreement of lease bereinafter 
more specifîcally set out and attached hereto as 'Appendix A,' and speclally 
referred to, it was provided by paragraph seventeenth as foUows: 'Seven- 
teenth, It Is further understood that the lessors shall bave the privilège of re- 
moving, at their dwn cost, any building or buildings now upon said premises 
as they may désire or any other material theretrom, or any of the trees or 
shrubbery thereon, but that sueh removal shall be made so as not to interfère 
with the excavation for the foundation of the building or buildings to be con- 
structed upon said premises.' Thls défendant avers that by and under the 
paragraph In the lease above set forth the plaintiffs herein reserved the right 
to and were given the privilège of removing the buildings, trees, and shrub- 
bery from the gaid premises, but thèse plaintiffs bave never waived their said 
right in the premises, nor hâve they removed said buildings, trees, or shrub- 
bery, but, on the contrary, the buildings, trees, and shrubbery are in the same 
condition and position that they were at the time of the exécution of the 
said lease, and it would not be possible to remove said shrubbery exeept in 
the spring of the year for purposes of replanting, and the plaintiffs herein 
bave never put t^e premises in such' condition as is called for by the above 
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paragraph of the lease so as to deliver possession of the said premises as 
vvas In thls lease contetnplated. 

"(13) This défendant fui'ther allèges that since, to wit, the year 1908, in- 
clusive, tbat he has been greatly interested and engagea in and that he is 
constructing in the city of Portland, Or., a large and costly building called 
the Olds, Wortman & King Building, and that he is uow at this time engaged 
and occupied in constructing and erecting the said building ; that the said 
Olds, Wortman & King Building is a large flve-story building coveriug a whole 
Mock of property bounded by Morrison street, Tenth street, Aider street, and 
West Park street, ail in said city of Portland, county of Multnomah and 
State of Oregon, and that said building is of costly construction ; that the 
défendant hereln, W. D. Wood, was greatly occupied in the tinancing, con- 
struction, and érection of the said Olds, Wortman & King Building, as plain- 
tiffs well knew; that the years 3907, 1908, and part of 1909 were years of 
panic and flnanclal stringency, and because of this fact and because of the 
construction of the said Olds, Wortman & King Building the said W. X>. 
Wood, to wlt, on December 28, 1908, and the 13th day of May, 1909, offered 
to the plaintiffs to release the plaintifCs herein from the said agreenient of 
lease on the said described property, to wit, bloek 215 in the city of Portland. 
county of Multnomah and state of Oregon, and the défendant offered to can- 
cel said lease, but the plaintiffs and each of them refused to cancel said lease, 
but, ou the contrary, knowing of the financial stringency and the burdens up- 
on W. D. Wood as aforesaid, elected and agreed to continue said lease and 
to treat the same as of fuU force and effect except as to the conditions of 
time of performance, and to demand the payments due thereunder, but at 
no time offered to put défendants or elther of them into possess^ion, but, on 
the contrary, thèse plaintiffs hâve held and now continue to hold exclusive 
possession of the said premises, and thèse plaintiffs continue to enjoy and 
now enjoy the exclusive use and profits of said property. 

"(14) That on the 9th day of August, 1909, the plaintiffs herein served on 
the défendant W. D. Wood a notice in writing that unless défendant eom- 
pleted and performed certain covenants of the lease, Including the érection of 
the building in said lease provided for, within 60 days fro;n the date of said 
notice that suit would be begun to terminate ail of the rights which the de- 
fendant had in the said leased property herein more particularly described. 
and to cancel the said agreement of lease; thut, by the terms of the said 
written agreement of lease, it was provided, amoug other things, that the 
building or buildings specifled in said lease to be ereeted by the lessee was 
to be of fireproof construction and to be of the value at lenst equal to $500,- 
000, and this défendant allèges that the notice and demand for the érection 
of such a building within 60 days, as speclfied in the notice and demand above 
described, was entirely inéquitable, uureasonable, and physically impossible 
of accomplishment within the time specifled and limited by the notice. ïhis 
défendant further avers that the notice above described was uot served, nei- 
ther was this suit begun in good faith, but was lutended to surprise this de- 
fendant and force upon him a cancellation of said lease and a forfeiture of 
the moneys paid to the plaintiffs thereunder, and plaintiffs so moved against 
défendant Wood because times hâve improved and Portland real estate values 
hâve suddenly greatly arisen, and plaintiffs had encouraged défendants to 
continue under the burden of said lease during dull times, but sought to sud- 
denly enforce a forfeiture of said lease that plaintiffs mlght reap the profit 
and advantage of said increased values, and the commencement of thls suit 
was intended to injure the crédit of the défendant, and by the public no- 
toriety and gênerai knowledge of the public at large of the fact of the said 
suit to embarrass the défendant in the construction of the said Olds, Wort- 
man & King Building did in.iure the crédit of the détendant, and caused mueh 
delay and complications in the conduct "of def endant's other business Interests, 
and more particularly in the érection, construction, and completion of the 
Olds, Wortman & King Building) so that défendant Wood bas been and is 
damaged in the sum of $50,000. 

"(15) This défendant avers that block 215 in the city of Portland is prop- 
erty situated in the midst of the active retail district of the said city, and 
that, owing to the increasing population of the city of Portland and the en- 
largement of the retail business district of said city, the value of the said 
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propei'ty, to wlt, bloek 215 In the city 6f Pbrtland, had, to wlt, on October 21, 
1909, suddenly and greatly increased in value at the time of tte commence- 
ment ôf this suit, and that said property is now worth nearly double the 
amount of Its estimated value at the time that the said lease herein more 
particulariy set out was entered into; that, as aforesaid, plaintiffs hâve ac- 
quiesced in ail things done by défendant and refused to release défendant, 
and, as aforesaid, the purpose of this suit is by surprise and sudden and in- 
équitable advantage takeu of the défendant to novr déprive the défendant of 
the advantages of the said lease and cause him to forfeit and lose the valuable 
rights acqulred under said lease, and to forfeit and lose the large sums of 
money vrhich hâve been paid to the plaintiffs herein by défendant on ac- 
count of said lease and accepted by said plaintiffs as sufflcient performance 
by défendant on account of those things by hlm to be perforined under said 
lease ; that the plaintiffs refused, as aforesaid, to release this défendant from 
the ternis and effiect of said lease or to cancel the same when requested so 
to do durlng the times of , dépression and low value, but elected to continue 
the same in f ull force and effect and demanded the payments due thereunder ; 
that said défendant bceause of the insistence of plaintiffs in holding the 
lease in full force and effect as aforesaid, and relying upon the promises of 
plaintiffs not to forfeit or cancel said lease, bas, at great inconvenience and 
hardship to himself, paid to the plaintiffs large sums of money on account of 
said lease, to wlt, more than $30,000, whieh said payments of money bave 
been by plaintiffs accepted as payments on account of said lease, and said 
lease bas been treated by plaintiffs and this défendant mutually at ail times 
prior to the commencement of this suit as in full force and effect and partly 
executed, and plaintiffs hâve eueouraged défendant to believe that the ex- 
press terms of said lease were waived, and that défendant would be protect- 
ed in his Interest in the promises, and défendant avers that it would be 
grossly inéquitable to permit plaintiffs to reeover any advantage by this suit 
or to deprive défendant of any right in the premises, and plaintiffs ought to 
be and are estopped from asserting any forfeiture of cancellation of said 
lease or taklng any advantage in the premises. 

"(16) The défendant W. D. Wood allèges that by reason of the fault of the 
plaintiffs as to delivery of possession of said premises, as Is hereinbefore more 
partleularly set forth, and by reason of the acquieseence of plaintiffs in the 
continuation of said lease and the vs'aiver of its exact performance as to time 
of performance, and by reason of the other acts aforesaid by plaintiffs and 
défendant, herein more partleularly set forth, that said défendant is clear 
and free of any default or breach of covenant under said lease as to the pay- 
ment of rent or as to the payaient of taxes or assessments or as to the be- 
ginning the construction of a building or buildings on said premises or as to 
breach of any other requirement or covenant under said lease, and défendant 
Wood allèges that the sums paid to plaintiffs were paid by him and accepted 
by the plaintiffs under the express understanding and agreement that de- 
fendant was not able to proceed under the provisions of said lease, but was, 
as aforesaid, in embarrassed circunistances financially, and that, by reason 
«f said partial payments, the strict terms of said lease were abrogated as to 
time of performance, and défendant would be peruiltted to take up the per- 
formance under said lease after he was relieved of the immédiate pressure 
upon him by reason of the gênerai flnancial strlngency and the construction 
of the said Olds, Wortman & Klng Building. And the défendant W. D. Wood 
avers that he is now ready, willlng, able, and anxious to proceed under and 
in accordance with the terms of said lease and with due and reasonable 
proniptness to comply with ail of the provisions and requirements of the said 
lease, providédthe unqualifled and uulimited possession of the said premises 
be delivered to him. • 

"(17) The défendant W. D. Wood further avers tbat he is ready, willing, 
and able and \yill abidé by any decree made by this honorable court as to 
any sum or suriis due from him to the plaintiffs herein on account of or be- 
cause of any sums which may be due, owing, and payable from him to the 
plaintiffs or to either of them, or any other act or thing which this court may 
decree he ought to do or perform, and défendant Wood avers that it would be 
grossly inéquitable to permit the plaintiffs to cancel said lease and refuse to 
permit défendant to perform thereunder, at the same time to forfeit and re- 
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tain the said moneys, to wit, $ , paid to plftintiffs by défendant In per 

formance of said lease and accepted by plalntlffs as aforesaid." 

Williams, Wood & Unthicum and C. E. S- Wood, ail of Portland, 
Or., for appellants. 

Cake & Cake and John T. McKee, ail of Portland, Or., for ap- 
pellees. 

Befdre GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). As will be 
seen from the bill, the object of the suit was to obtain a decree remov- 
ing a cloud from thé complainants' title by canceling the lease; the 
ground of the suit being the alleged fact that the complainants had 
theretofore unlawfully declared the lease forfeited by reason of the 
breach of its covenants and conditions by the lessee. 

The real question in the case is whether the time for the perform- 
ance of the covenants and conditions of the lease was extended 
by agreement of the parties. It is contended on the part of the ap- 
pellants that this was effected at a meeting between the complainant 
Pittock and the défendant Wood and his associate in the enterprise. 
Hawley, held at Pittock's office in Portland on the 13th of May, 1909. 
The trial judge, in deciding the controversy in favor of the complain- 
ants, expressly stated that, while he had no doubt that Wood and 
Hawley "both intended to testify on the trial to what they under- 
stood to be the arrangement with the plaintifï," yet that he was con- 
strained to find from the testimony of Pittock and his witness Price, 
and from the subséquent conduct of Wood and Hawley, that the lat- 
ter were mistaken. Nor does the learned counsel for the appellants 
question the good faith and honesty of the complainant Pittock. 

The case shows that the appellants were engaged in similar enter- 
prises in a number of cities, necessarily invoLving the expenditure of 
large sums of money, and, among them, in the érection on a nearby 
block in the city of Portland of a large structure called the Olds. 
Wortman & King Building. At first they met the payments called 
for by the lease in question, but then the well-known money panic 
of 1907 came on, and they became unable to do so. Pittock becanie 
in urgent need of ready money, not on his own account, so far as ap- 
pears, but in order to aid a brother who was in financial trouble in 
Pittsburg, Pa. So urgent were his needs in that regard that on the 
19th day of April, 1909, he demanded a substantial payment on the 
amount then due under the lease, and threatened that, if the entire 
amount due was not paid by June 10, 1909, he would "consider the 
cancellation of the lease according to the terms of the same." It was 
that pressing demand that brought about the meeting of May 13, 
19091 ; Pittock and Price testified positively that the latter was prés- 
ent at the meeting. Wood and Hawley denied that he was présent 
on that occasion. Eliminating Price's testimony in corroboration of 
that of Pittock, and looking first at the version as given by Wood and 
Hawley of the understanding of the parties to the lease arrived at at 
that meeting; and at what led to the meeting, wè find that in response 
to the demand and threat made by Pittock in his letter of April 19, 
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IQOP/Wood wrote him, under date May 7th of that year, a frank, 
manly letter, setting forth at length the utter impossibility of himself 
and his associâtes proceeding with the building provided for by the 
lease under the then conditions, and the impossibility of their making 
any part of the paymehts then due thereunder, and offering to consent 
to a cancellation of the lease, but upon the condition that Pittock 
would release them from ail obligation for unpaid rental. Il is true 
that such condition was not expressly stated in the letter of May 7, 
1909, but that such was the effect of the proposai made by Wood in 
that letter is admitted by him in his testimony on the trial, where he 
was questioned and answered in respect to that matter as f oUows : 

"Q. As a matter of fa et, Mr. Wood, taklng the letter of_,>Iay 7th, and re- 
feri'ing to j'our sentence in wlilcli you say, 'What is best for you at this time 
is best for us, Mr. Pittock, and we thérefore acquiesce in your conclusion to 
caneel the lease,' that Is based upon your belng released from aU obligation 
for unpaid reiital? A. Yes; that was the thought we had there. 

"Q. You never bave niade any agreement or never hâve suggested any can- 
cellation of the lease excepting upon the basis of your belng relleved from 
back reniai? A. Except in one Instance. ' 

"Q. When was thatv A. When you and ï were discussing the brlnging of 
this suit, about an hour before it was brought, » » » [which was on the 
13th day of October, 1900]." ': 

So that, according to Wood's own testimony, during the conversa- 
tion had between the parties at the meeting of May 13, 1909, no sug^ 
gestion was made on behalf of the lessee for the caitcellatidn of the 
lease, except upon the basis of the lessee being relieved from ail back 
rental, This is important to be remembered in considering the dif- 
férent versions of the conversation at that meeting given by the rcr 
spective parties. At that time there was about $53;Q00 due from 
the lessee to Pittock, and, as bas already been said, Pittock was then 
in urgent need of money in order to help his brother out of his finan- 
cial troubles in Pittsburg. Not only was Pittock's testimony positive 
to the effect that he at ail times refused to cancel the lease upon the 
condition suggested: by Wood, but was also positive to the effect that 
at the meeting of May 13, 1909, he was insistent Upon the prompt pay- 
ment of the rentals that were due, explaining his necessity therefor, 
in respect to which he is corroborated by this testimony of Wood 
himself: . ' 

"Q. Dld Mr. Pittock lu the meeting of May ISth tell you why he wâs so 
desirous of getting ruoney^getting cash payments? A. Yes; he did. Hé 
went over that very carefully. 

"Q. And dld be go Into the question of the çecessity of his helping his 
brother? A. Yes'; he did, As a matter of fact he produced a schedule or 
mémorandum of obligations which his brother had, which, as I remember, ag- 
gregated some $600,000. He went to his vaùltj or a case of Some kind, and got 
the statement ajad laid it down on tlie table where wft,w«rç talklng, and bp 
went over it in considérable détail, pointing out certaiii items, mentioniiig 
amoTints on whiieh he had already pàid séînething, other items on which he 
would hâve to pay some by a certain daté;' and' other It^s that' could Stand 
a while. He didn't go over ail of the itémsi but I should think there wère— 
my memory woul^say perhaps 20 items of those obligations pn that schedule.". 

The contention on the part of the appellants is that at that meeting 
the underSfahdihg of the parties wàs'that Pittock #ould, ànd thére-' 
npon did, give'them an extension of'hirie months from that date wîth- 
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in whicli not only to commence the building called for by the lease, 
but also within which to make ail payments due. Pittock testified 
that he at no time consented to vary the terms of the lease in any 
respect, and positively denied that he consented to any extension of 
time within which the money due should be paid. He also testified 
that while Wood and Hawley, at the meeting of May 13th, did not 
definitely fix any time, they said they thought they could make the 
payments within 60 days from that date, and that, not havingdone so, 
lie waited until the 9tii of August following before giving the notice 
hereinafter ref erred to. In support of their testimony that at the meet- 
ing of May 13, 1909, Pittock agreed that they should hâve nine months 
from that date within which not only to commence the building pro- 
vided for by the lease, but also within which to pay the money due 
from them under the lease, Wood and Hawley testified, among other 
things, as hère set forth. Having stated that he and Hawley had an 
extended interview with Pittock at the latter's office in Portland on 
May 13, 1909, Wood was questioned, and answered as foUows: 

"A. Mr. Hawley conducted the major portion of the conversation ou our 
part. In fact. Mr. Hawley had asslsted me in preparlng the letter of May 7th 
in Seattle. And we told Mr. Pittock that we had corne down to see him in 
relation to his letter of April 19th, and, in relation to our reply of May 7th, 
to go over the matter with him, and we went over with him again. We asked 
him If he had received the letter of May 7th and considered it, and he said 
that he had. We then took up the letter of May 7th, and went over again 
very thoroughly In quite an extended conversation the suggestions of that 
letter. 

"Q. Excuse me a moment for interruptlng you. You said you took up the 
letter of May 7th. Do you mean that you had it then and there before you? 
A. I am not elear as to that. I think I had my copy with me. I don't know 
whether we used the letter. 

"Q. Then, ^you mean in the sensé of 'took up' that you went into the sub- 
Ject? A. Yes ; that we went into the substance of what was in issue there. 

"Q. AU right, go ahead. What I was trying to get at was I did not know 
but you had the actual physical letter there before you and went over it — 
each article. A. I am not clear as to that. 

"Q. AU right, go ahead. A. We told him that we had corne to get a dé- 
cision from him in relation to his letter of April I9th and upon the basis of 
our reply, having set before him In our letter frankly what the condition 
was, which we did again in our conversation. We told him in the conversa- 
tion that we were not able to pay any more rental at that time, as called for 
by his letter of April 19th. We told him that we had the Olds, Wortman & 
King Building construction on hand that was taxing our attention and our 
resources at that time, and that we would not be able to proceed with the 
construction of the building on the Pittock block until we had practically com- 
pleted the Olds, Wortman & King Building, which we told him would require 
nine months from that time to complète. And we told him we wantéd to 
know what our program was in relation to that because it was hopeless 
for us to hold out to him that we could make earller payments than wë had 
said in the letter of May Tth, either of rent or of taxes or of the constniction 
of the building. And we told him that we had come to accept his suggestion 
of a cancellation of the lease, and left the subject before him. 

"Q. Then what did he say in answer to that? A. His answer was that he 
didn't désire to cancel the lease ; that his chlef désire was, on account of 
the requlrements that were upon him, to get his payments upon the rent at 
the earliest date that they could be obtained, but he did not désire to cancel 
the lease, and preferred that we proceed under the lease upon the program 
that we had specified to him in the conversation and in the letter. 

"Q. Did he say anything about what time he would expect payments to be 
ruade or what time of suspension would be given? A. Well, we told him that, 
196 F.— 39 
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undej: the requirements that were upon us, we could not assure tlm of rental 
paymënts or o( the beginning of construction untll the completion of the Olds, 
Wortman & King Building, whlch we told him in tlie conversation would re- 
quire about nine months. In response to that he declined to cancel tbe lease, 
but requested us — said tbat he deslred us to proceed, and tliat he would wait 
for us and for our efCorts on that plan or program. 

"Q. Untll the completion of the building? A. Yes. 

"Q. Now, is there any thlng else that occurred at that time that you désire 
to State î A. There doesn't anythlng further occur to me now. The conversa- 
tion ocGupied qulte a little time. 

"Q. Well, what was the next step in this case, or the next development? 
A. The next development was the notice of August 9th notifylng us, notify- 
ing me that, unless paymënts were made within 60 days, the lease would be 
canceled. 

"Q. TJiat Is this notice that has been introduced, signed by Mr. Pittock? 
A. ïes, sir." 

Being questioned in respect to the same interview, Hawley testified 
as f ollows : 

"A. I will endeavor to give the conversations or their purport as accurately 
as I can. Judge Wood and I called upon Mr. Pittock May 13th, and found him 
alone in his office, and Judge Wood took up wlth him very briefly the ques- 
tion of whether he had received this letter of May 7th or not, and whether he 
had considered it. He said that he had received it, and that he had read it 
and considered it. We then stated to him — I think I stated this portion of 
the conversation myself, perhaps — said to Mr. Pittock that I came there wlth 
.Tudge Wood as one of hls associâtes that co-operated wlth him in the han- 
dllng of enterprlses of this klnd, and that I had just corne from New York a 
short time before that; and I thought it was due to Mr. Pittock to make 
clear, make perfectly clear to him the views of Judge Wood's associâtes as 
to the immédiate position that he was in, and that his assoclate companies 
were in, -vv^iai relation to the flnancing of the Pittock transaction. I pointed 
out to him that, notwithstanding a very stressed period of business, our vari- 
ons companies had succeeded in carrying on their varions enterprlses and 
that at great efforts, under the conditions, the Olds, Wortman & King matter 
had been carried on, whlch was a matter of very great advantage to him and 
his property because it was in close proximlty to it. It would build value Into 
it, and that altogether the eflfort and work that was being done was to hls 
good, not to his harm. I explained to him that so far as Judge Wood's as- 
sociâtes were concerned, so far as our assoclate companies, each one being 
a sépara te entlty, were conjemed, and so far as I was concerned, the strain 
of the panic had given us ail we could do to carry the loads that we had, 
and that hls suggestion of his cancellation of the lease (whlle it would work 
a great hardghlp ou Judge Wood in the matter of direct loss of what he had 
applied to it) was a thlng that. If he expected any payment at that time 
from Judge Wood through the support of his associâtes, that It was fair for 
me to make clear to him we could not get. There wasn't anythlng avallable, 
nor would it be immedlately avallable. I pointed out to Mr. Pittock as clear- 
Ijf as I could that the undertakings that we had in hand would absorb ail of 
our efforts, ail of our flnaneial strength, ail of the strength of our connec- 
tions, at least untll we should hâve completed the Olds, Wortman & King 
Building, and) In the spirit of the letter and effort that Judge Wood had 
made, that I wanted to concur that it was the time for Mr. Pittock to make 
hls décision, not June lOth, but then, as to whether he would elect to cancel 
the lease as he had said he would do, or whether he would grant suffioient 
extension so that the varlous enterprlses la whlch we were Interested could 
clear up their undertakings and be prepared to finance this transaction and 
carry it through. Mr. Pittock answered us that he didn't désire to cancel 
the lease, was satisfled to hâve it carried out, wanted it carried out, and hé 
was in hopes that we would — that Judge Wood would be able to pay him 
promptly at that time. We answered him that that was impossible, or In 
the immédiate future and emphasized the fact that ail our assoclate com- 
panies, and efforts »nd resources were occupied and made it clear to him, I 



EVANS V. PITTOCK 611 

thought, wlthout doubt, that It was a question of bis grantiag an extension 
until we should hâve coropleted the Olds, Wortman & King Building, wliich 
would be a great béneflt to him, or canceling the lease. That there wasn't 
any halfway step thàt we would be able to aecomplish ; and I pointed eut to 
him also that If he elected to hâve the lease continue, and asked us to try to 
carry it out, asked Judge Wood to go ahead with it, asked me to eo-operate 
•wlth hijn, that we would use our best endeavors, and 1 would use my best 
endeavors in ail the connections that I had, and we would conserve our re- 
sourées for that enterprise as soon as we had aceomplished the Olds, Wort- 
man & King transaction. And Mr. Pittock then told us that it was his désire 
and his élection, after that frank statement of our abilities and inabillties. 
that we go ahead and endeavor to finance the transaction and build the 
building, and comply with the lease. And under that assurance from him, 
thaf express désire on his part that we should do so, I used my best en- 
deavors after that time to prépare our various institutions, and to g'et our 
varions connections interested in the subject and ready, when we were through 
with the Olds, Wortman & King matter, to take it up. I left Mr. Plttock's 
office with Judge Wood with the clear understanding that it was his distinct 
request and élection that we should carry out the lease and that he would 
grant us the necessary extension to do it. 

"Q. Was anything said at that time a bout when, deflnitely, you expected 
to hâve the Olds, Wortman & King business ofi: your hands? A. Yes ; that 
date we very earefully calculated. We knew that it vrould take us about nine 
months to complète it, and made that very clear to Mr. Pittock. He under- 
stood that that was what was before it, and that was my errand there, to 
make fhat clear to him, as one of the associâtes in the matter." 

Not only is the claimed agreement on Pittock's part to extend for 
nine months the payment of the overdue money strenuously denied 
by him in his testimony, but we think it highly improbable that he 
would hâve made such an agreement in view of his then pressing need 
of the money, already alluded to. And the testimony above quoted of 
Wood and Hawley as to what occurred at the meeting in question is 
far from sustaining their contention. It is undoubtedly true, as shown 
by the testimony of ail the parties to the conversation, that Pittock 
didi not then wish to cancel the lease, and we are of the opinion from 
the record that he did at that meeting practically acquiesce in the post- 
ponement of the commencement of the building by the lessee for the 
nine months asked for that purpose ; but that he did not consent to 
any such delay in the payment by the lessee of the money due under 
the lease. 

In the testimony of Wood and Hawley as to what occurred in the 
meeting of May 13th, there is no statement that PittoCk agreed to 
wait for nine months or any other definite time for the payment of 
the money due him, and there are implications to be drawn therefrom, 
to some extent at least, corroborating Pittock's testimony to the efïect 
that they then said they thought they would be able to pay the money 
due within the 60 days from that time. Not having done so, Pittock 
gave the notice of August 9, 1909, to the effect that, unless the money 
was paid within the next 60 days, he would déclare the lease forfeited, 
which he later did; such payment not having been made. The con- 
clusion reached by the court below, and to which we hâve corne 
after a careful considération of the record, that Pittock did not make 
the agreement relied upon by the appellants, is sustained by the fur- 
ther facts shown by the record that, when the notice of August 9th 
was received by Wood, the latter made no contention that a for- 
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feiture for the nonpayment. of the money due would'be in violation of 
a previous agreement for the extension of such payment, nor when 
notified in Octobef, 1909, by Pittock's secretary, the witness Price, 
that he had positiye instructions to commence suit if the rent was not 
paid by October lOth, did the défendant claim that there was any 
agreement for the extension of the time for such payment, âlthough 
he did protest against the bringing of such suit on the ground that 
it would do the complainant no good and prevent the défendant from 
proceeding under the lease, and injuriously afïect the work then being 
carried on by the défendant in Portland. 

The présent not being a suit to déclare a forfeiture, the other ques- 
tion argued by counsel dbes not arise. 

The judgment is affirmed. 



MONTANA TONOPAH MINING CO. v. DUNLAP. 

(Circuit Court of Appeals, Nlnth Circuit May 6, 1912.) 

No. 2,030. 

1. Appeal and Eekor (§ 1001*) — Rbview— Scopb of Inqtjiky. 

On a writ of error to review a Judgment entered on the verdict of a 
jury, if there is any substantial évidence to support the verdict, it is 
suflicient, the détermination of the weight to which it is entitled not 
being wlthln the province of the appellate court, which Is conflned to a 
considération of exceptions, to the admission or rejection of évidence, 
and to the charge of the court and its refusai to charge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3922, 
3928-3934 ; Dec. Big. § 1001.*] 

2. Evidence (§ 213*) — Admissions— Pacts Recited in Offer to Compro- 

mise. 

A resolution adopted by the board of directors of a corporation reeit- 
ing that an offlcer of the corporation had in the past performed certain 
services outslde of the dutles of hls office for which he was entitled to 
compensation is compétent évidence in a subséquent suit by the offlcer to 
recover for such services as an admission of fact by the corporation, âl- 
though the resolution was passed in an effort to compromise the claim. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 745-751, 753; 
Dec. Dig. § 213.*] 

6. Corporations (§ 308*) — Officers— Right to Compensation for Nonoffi- 
cial Services. 

An officer or dlrector of a corporation may recover falr and reasonable 
compensation for services rendered for the corporation outslde the scope 
of hls officiai duties, âlthough there was no express contract therefor, if 
the services were rendered under such cireumstances as to raise the fair 
presumption that the parties Intended and understood that they were to 
he paid for. 

[Ed. Note. — For other cases, see Corporations, Cent. i)lg. §§ 13.'54-1349 ; 
Dec. Dig. § 308.*] 

4. Limitation of Actions (§ 65*) — When Statute Begins to Run— Condi- 
tion PRECEDENT TO LlABILITY. 

Where a corporation promised to pay for extra nonofficial services ren- 
dered by an offlcer as soon as it should be out of debt, limitation did not 

*For oUier cases see same topic & § kvmbe« In Cec. & Âm. Digs. 1907 to date, & Rep'r Indexe» 
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begin to run against an action to recover for sueh services until the tiap- 
pening of that event. 

[Ed. Noie. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
261, 345-350; Dec. Dig. § 65.*] 

In Error to the Circuit Court of the United States for the District of 
, Nevada. 

Action at law by R. P. Dunlap against the Montana Tonopah Min- 
ing Company. Judgment (192 Fed. 714) for plaintiff, and défendant 
brings error. Affirmed. 

Tlie défendant in error was plaintiff in the court below, where lie brougUt 
the action to recover the value of services claimed to hâve beeu rendered by 
him for the défendant during a period of about seven years at Tonopah, Nev. 
Duriug that period he was officially connected with the company, flrst, as 
secretary and treasurer at a flxed salary which vs-as regnlarly paid him, next 
as a director, aud tben as vice président of the corporation. From January, 
1903, to October 15, 1903, he was secretary and treasurer at a salary of §150 
a nionth, which salary was iucreased to $200 a month for the period extending 
from October 35, 1903, to February 2, 3 905, at which tlme he resigned the 
ottice of secretary and treasurer. From September, 1903, to February 15, 
1910, he was one of the directors of the company, and from September 11, 
1906, to February 15. 1910, was its vice président. On the last-nientioned 
day he resigned as director and vice président of the company, and on the 
26th of the sarae month commenced the présent action, alleglng in his com- 
plaint that from about January, 1903, to about February 15, 1910, the plain- 
tiff was engagea in the service of the défendant, and rendered it services at 
its request for which the défendant agreed to pay the plaintiff whenever it 
was out of debt, and that on February 35, 1910, the défendant was out of 
debt, and had a large aniount of surplus funds in Its treasury ; that the rea- 
sonable value of the services so rendered by the plaintiff was the suin of $24,- 
900, no part of which has been paid except the sura of $3,900 paid the plain- 
tiff prlor to .lanuary, 1905, and ifSOO which was subsequently paid him, leav- 
Ing a balance of .f20,500 still due from the défendant to the i)laintiff, for which 
he prayed judgment, with cosfs. 

By Its answer and amended answer the défendant company set up the facts 
respeeting the holding by the plaintiff of the offices of secretary and treasurer 
and director and vice président, the flxed salary of the office of secretary and 
treasurer during the time the plaintiff held it, and the full pay ment of sucli 
salary by the company, the duration of time that plaintiff held the office of 
director and vice président, to which it was alleged and proved no compensa- 
tion was attached, aud the answer then alleged that the plaintiff never per- 
formed any services for or on behalf of the défendant company except such as 
were incidental to the offices he at the time held, and that ihere was nothing 
owlng from the défendant to the plaintiff. By a furtber amended answer the 
défendant pleaded the statute of limitations against the daim of the plaintiff 
for any services rendered prlor to a date four years before the commence- 
ment of the action. 

The case was tried before the court with a jury, which returned a verdict 
in the plaintiff's favor for $7,500. for which, with costs, judgment was entered 
against the défendant company, which brings the case hère on writ of error. 

Rufus C. Thayer, of San Francisco, Cal., for plaintiff in error. 
Mcintosh & Cooke, of Tonopah, Nev., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Jud'ge (after stating the facts as above). [1] Upon 
a careful examination of the record, we find in the évidence sufficient 
to support the verdict of the jury, for, this being a writ of error, the 

•For other cases see same toplc & | ndmeer In Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 



•6X4 190 FEDERAL REPORTER 

ruie is that, if there be any substantial évidence tending to support the 
verdict, it is enough, the proper weight to be given to the évidence not 
being within our province, which is confined to a considération of ex- 
ceptions to admission or rejection of évidence, and to the charge of the 
court and its refusai to charge. New York, L,. E. & W. R. Co. v. 
Winter's Administrator, 143 U. S. 60, 75, 12 Sup. Ct. 356, 36 L. 
Ed. 71. What the plaintiff claimed and gave testimony tending to 
support was that thç services for the value of which he sued were be- 
yond the scope of his duties as secretary and treasurer, director, or 
vice président, and that they were neither volunteered nor gratuitous, 
but were rendered at the express request of the président and manager 
of the company, and that both he and the company understood and ex- 
pected that they were to be paid for. It is true that there was évidence 
tending to négative ail of those matters, but there was some tending 
to sustain them. For instance, the plaintiff testified, among other 
things: That during the year 1903, in addition to his duties as sec- 
retary and treasurer he stopped on two occasions at Reno, under the 
instructions of the président and gênerai manager of the company, "to 
check up the patent survey notes with the Surveyor General, and after 
they were in shape brought them to Carson City, and made an abstract 
of title of every bit of property that the company owned, wrote every 
deed in my own handwriting, copied them from the records, brought 
them to Carson City, presented them to the Land OfSce, and got my 
order for publication, proceeded to Tonopah and put the matter 
through publication, and carried on the correspondence that was neces- 
sary and incident thereto; came to Carson City on the 21st day of 
December, 1903, and made the final payment to the Land Office, and 
forwarded the papers to our attorney in Washington, Horace F. 
Clarke, who had charge of the patent proceedings for that end of the 
line." That in March, 1904, an accident occurred in the mine resulting 
in the death of one Mitchell ; that lie was called to the mine, and ar- 
rivedl there, according to the testimony of the witness, "just as the body 
was hoisted to the surface, and it Was put into the wagon that I had 
taken up there for the purpose. I drove to the undertaking establish- 
ment and turned the body over, and then proceeded to the house of 
the widow, in company with Mr. Lynch, one of the directors, and there 
proceeded to relieve the immédiate needs and distress of the family 
by giving them a certain sum of money, $100, that I got from Mr. 
Lynch for the purpose, which was afterwards repaid. I had charge 
of the coroner's inquest the next night. We had no attorney in Tono- 
pah at the time ; Dixon, Ellis & Ellis of Sait Lake being our attorneys. 
I conducted the examination of the witnesses before the coroner's 
jury, and obtained a verdict of absolute exonération from responsibility 
by the jury. I advised the liability company in which we were carry- 
ing liability insurance, received word from them by wire later to the 
effect that they denied absolutely any responsibility or liability, con- 
ferred with Mr. A. C. Ellis, Jr., the vice président, by letter and wire 
in regard to the matter, proceeded to negotiate with the family of the 
deceased, and finally succeeded in making a complète settlement with 
them, getting a receipt therefof for $1,250, and drew up the papers in 
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seulement myself. As I said, we had no attorney, no local attorney 
in Tonopah, and, after streniious correspondence with the San Fran- 
cisco office of the liability company, induced them to reimburse the 
Montana Tonopah Mining Company in the amount of $1,250, which 
I had paid to the widow." 

Further quoting f rom the testimony of the plaintiff, he said that in 
the early summer of 1904 "a party came to mè and advised me of the 
fact that there was a scheme on foot td throw the Montana Tonopah 
Mining Company in the hands of a receiver by a certain stockbroker b)' 
the name of Barton Pittman with offices in Tonopah, who had as his 
associâtes in the plan New York and Philadelphia brokers. The plan 
was for Pittman to place 500 shares of our stock in the name of Dan 
W. Edwards, with instructions for him to come to my office, and de- 
mand of me in such a way that I would refuse it, the privilège to inspect 
the mine, and also inspect the books of the company ; and having re- 
fused a stockholder that privilège, the papers were already drawn, and 
a team hired by Mr. Pittman, preparatory to a trip to Belmont, then 
the county seat, where he wouldi make application to hâve a — I 
frustrated the plan by, instead of refusing Mr. Pittman privilège to 
examine the mine, I arranged for him to examine it. This he did not 
do. I declined to allow him to examine the books for a fînancial state- 
ment until I could get the consent of the directors, simply for the pur- 
pose of saving time, and getting time. That would not suit his plans, 
however. He said it would take too long, and it would be the 15th of 
the next month. This was about the 20th of that month, and the 
scheme fell through on that ground." 

The plaintiff further testified that upon the acceptance of his résig- 
nation on the 2d of February, 1905, the board of directors of the com- 
pany adopted this resolution, which was introduced in évidence from 
the minutes of the company : 

"Whereas, R. P. Dunlap bas tendered his résignation as secretary and 
treasurer of this company, 

"Be it resolved, tliat the acceptance of this résignation is with sincère re- 
gret in losing the valuable services of an offlcer who bas for the past two 
years shown such zealous interest in its affairs, and whose niost ahle and 
efficient performance of the peculiarly difflcult duties that hâve devolved upon 
him at various times, bas earned for him the warmest appréciation of the 
board and stockholders, particulai'ly in his carefui, conscientious, and al way s 
satisfactory management of the entire business of the company in addition 
to the afCairs of bis own oflice, during occaslonal and enforced. absences of 
General Manager Knox, and for bis energetic and expéditions services in at- 
tention to matters connected with securing patent for the company's mines. 

"During the past year we bave had one serious accident in the mine wbicb 
migbt bave resulted in the commencement of a damage suit against the com- 
pany, notwitbstanding the fact that the coroner's jury exonerated the com- 
pany from responsibillty, but for the Just and équitable adjustment effected 
entirely through tbe good offices of Mr. Dunlap, who forced the liability 
company in which we were insured to make a satisfactory settlement with 
tbe family of John Mitchell. 

"We feel that Mr. Dunlap is entitled to tbe gratitude not only of our own 
stockholders, but to the gratitude of ail persons interested in the development 
of this district, for blocking certain sebeming stockbrokers, whose attempted 
manipulations of Montana-Tonopab stock by gross misrepresentation and in 
f artberance of a deeply laid plot, wbicb, if successful, would hâve practically 
confiscated half the value of tbe stock to thèse brokers. 
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"We are espeeially pleased and gratlfled that Mr. Duiilap remains on the 
board of direetors, where we may continue to enjoy tlie beneflt of liis wise 
counsel, whicli bas been such a material factor always, and bas contributed 
In such marlced manner to tbe success of the company." 

The plaintiff also testified, among other things, that, after he ceased 
to be secretary and treasurer, he "was always at the call of the super- 
intendent and the secretary, and was Consulting with them at ail times 
in regard to the welfare aiid the gênerai policy of the company, and 
nearly every day and every week"; that they consulted with him 
"about the bank balances, pay rolls, remittances, gênerai financial sta- 
tus, but never with regard to mining development" ; that in 1907 he 
made a settlement with one Alex Ursin and a man named Jock, who 
had been injured in the transformer house of the mine, and made a 
satisfactory settlement with the parents of Samuel Merton, who had 
been killed on a cage; that, in respect to Ursin and Jock, "the negoti- 
ations extended over quite a period of time. As often as I saw thèse 
boys after they were able to get out of the hospital, I talked the mat- 
ter ôver with them, and planned for them to come to my office and 
make a settlement when they feit like they wanted to do it, and on 
this day I found them in a réceptive mood, and got their attorney, 
and I made the settlement, paid one of them $1,100, and the other $750, 
as I remember it; gave one of them a job, and offered the other one 
a job as soon as he wanted it, and he declined it ;" that each of those 
parties claimed from the company $15,000, and that the papers had 
alreàdy been prepared to be filed in court, but were not filed; that 
in the same year, 1907, ihere was another accident in the mine by 
which Merton was killed, "and," said the witness, "I went to the 
house of his parents and conferred with them, and finally got them 
to agrée to accept in full, as our voucher will show, the amount neces- 
sary to pay the funeral and burial expenses." 

The plaintifï further testified as follows : 

"In the year 1907 we were just flnishlng the mill for which we had con- 
tracted this enormous debt we bave spoken of so much, and It was listed for 
assessuient on the basis of ohe hundred thouaand dollars, and they started 
to run the 22d day of Septeniber. On the tirst Monday or second Monday, 
whieheverlt is, tbat the board of county commissiouers sits as a board of 
equallzation, I appeared before them, and took the matter up with them on 
the basis of the fact that this was not a completed mlll, and It was not in a 
position to perform the duties for which it was planned, it could not wotk 
the ore for the year it was taxëd, and it was only possible for it to work 
three months, if that much. On that basis I succeeded in having the assess- 
ment eut down from $100,000, which would hâve been for the fuU year, to 
,$25.000, one-fourth of the year. On that basis of tax rate, $1.15 on the hun- 
dred, I efCected a saving of $2,587.50 in taxes. * * *. And at the same 
time I effected a réduction in the assessed valuatlon of the surface improve- 
ments of $5,875, at the same rate, the full value of which can hardly be ap- 
preciated by that mère statement, because it established a lower valuation 
for succeedlng years than had been in efiCect before." 

There was other testimony tending to support the plaintiff's claim 
that he had rendered services for the company beyond the scope of 
the duties of the offices which he held, but enough bas been stated to 
show that the contention on behalf pf the plaintiff in error to the 
effect that there was no évidence to justify the verdict cannot be 
sustained. 
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[2] The record shows that at a meeting of the directors of the Com- 
pany held on the 15th day of February, 1910, the plaintiff made a 
demand for compensation for the services claimed to hâve been ren- 
dered by him ontside of his officia! duties diiring the seven years re- 
ferred to, and, upon the board refusing tlie demand, he tendered his 
résignation as director and vice président, which was thereupon ac- 
cepted. At that meeting the plaintiff made a statement in writing 
of his claims and the board of directors adopted a resolution, por- 
tions of which were admitted in évidence, over the objections and 
exceptions of the défendant. The portions so admitted in évidence 
are as follows: 

"Whereas, at times durlng the past five years It bas been necessary to call 
upon Vice Président Dunlap to perform in cases of emergeucy duties other 
than those usually deslgnated as tbe duties of vice président, such as tlie 
exercise of his good offices in behalf of the conipany in case of accident to 
employés of this company, more particularly in the case of John Mltchell, S. 
Merton, and otherg; his efforts in behalf of the company in securing a ré- 
duction of taxes ou the properties of this company, more particularly the 
taxes for the year 1907. when the tax against the mil! was $3,450, which 
througb Mr. Dunlap's efforts was reduced (to) $862.50, theroby effecting a 
saving of $2,587.50, and at the sarae time a réduction of $5,875 in the assegsed 
valuation of the surface iniprovemcnts, resulting in a saving of $202.88, and 
the separate listing of the rallroad spur, effecting a saving of $78.09, It is the 
sensé of this board that Mr. Dunlap is entitled to some compensation for 
the services rendered in thèse matters." 

Objection was made to the introduction in évidence of the above- 
recited portions of the resolution of February 15, 1910, on the ground 
that the resolution was adopted at a meeting of the board of directors 
held subséquent to the time of the rendition of the services sued for, 
and was not binding upon the corporation, that the récognition of the 
plaintiff 's rights therelDy made was withotit considération and void, 
and on the further ground that it was an offer to compromise the 
plaintiff's demand and as such inadmissible. The court overruled the 
objections, to which the défendant reserved an exception. 

The portions of the resolution of February 15, 1910, so admitted in 
évidence, were in line with the resolution of the same board adopted 
February 2, 1905, to the introduction of which no objection was made. 
Both tended to show an admission by the board of directors of the 
fact contended for by the plaintiff that he rendered services for the 
corporation outside of his duties as one of its officers, for which he 
was entitled to some compensation. "The admission of any distinct 
fact made eo animo is compétent, though made in the course of a 
proceeding for compromise." 2 Chamberlayne on Evidence, §§ 1452, 
1454; 2 Wigmore on Evidence, § 1061, and authorities there cited. 

Various other objections and exceptions were made and taken in 
the matter of the admission and rejection of évidence, but in none of 
them do we find sufficient cause to reverse the judgment. 

The plaintiff also testified, among other things, that the président 
and gênerai manager of the défendant company, Mr. Knox, told him 
at various times that the services for which he sued would be paid 
for by the company when it got out of debt. That testimony was 
put in issue by Knox, and there are a number o£ circumstances which 
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might well be considered to corroborate the latter's testimony in that 
regard; but they need not be gone into for the reason that ail such 
matters were for the considération of the jury under appropriate in- 
structions. 

Looking at the charge of the court, we find no valid objection taken 
to it by the défendant, although it did reserve an exception to the 
refusai of the court to give certain requested instructions. The rec- 
ord shows the following proceedings upon the conclusion of the 
court's charge: 

"ïhe Court: Now, gentlemen, hâve you any exceptions you wish to takev 

"Mr. Summerfleld: If the court pleases, I am satisfied. with the instructions 
as glven. 

"Mr. Thayer: Your honor, there is one instruction, or a portion of the in- 
struction, in which référence Is made to a récital of the minutes of February 
15, 1910, as to the character of that testiniony. I could not hear what your 
honor said. 

"The Court: Well, I don't know that I can repeat exactly what ï dld say ; 
but I sald the faet that that occurrence was subséquent to the performance of 
thèse alleged services could not detract from its efHeiency as an admission of 
fact; that Is, as an admission that thèse services recited in the resolution 
Itself vcere, in the opinion of the board at the time, nonofflcial duties, outside 
of and beyond the scope of Mr. Dunlap's duty as secretary and treasurer, or 
as director and vice président. And I think there was also a statement to 
the effect that it could not detract from that as an admission on the part of 
those directors présent that at that time they believed the services were not 
gi-atuitous. 

"Mr. Thayer: That is what I understood at the time of the adoption of the 
resolution. 

"The Court: At the time of the adoption of the resolution. 

"Mr. Thayer: And there was another référence to services of one employed 
as the agent of a corporation as flxing the Une of performance of duties out- 
side of the officiai duties. 

"The Court: Well, perhaps I had better state what I mean, iiistead of read- 
Ing the instruction over again. I meant by that siniply this: That whatever 
services are rendered by a director or a vice président, within the Une of 
his officiai duty, or which are necessary In the performance of his officiai 
duty, or which are incidental to the performance of his officiai dufy, must be 
regarded as rendered gratuitously, and he cannot recover for them without 
an express eontraet eutered into before the services were rendered; but for 
such services as are not required of an offlcer, either by law or by any by- 
laws of the corporation, or by any rule of the corporation, and which can be 
perfprmed by an agent or by a servant or by an attorney, who need not be 
a director and who is not a director, thèse may be considered as nonofflcial 
■duties, and as duties beyond the scope of the employraent of the officer. 

"Mr. Thayer: And can be recovered for, dld your honor state that? 

"The Court: No; they dan be recovered for under the conditions given lii 
the other instructions. Thls instruction was not followed by any statement 
that they could be recovered for. They were simply defined as being extra- 
Dfficlal or nonofficial duties. 

"Mr. Thayer: Perhaps I am overnice about the wordiug, but I would like 
the beneflt of an exception to that Instruction. 

"The Court: Please give your reason. 

"Mr. Thayer: For the reason it does not correctly state the law, as I un- 
derstand it. 

"The Court: Well, the purpose for which thèse exceptions are asked before 
the jury goes out Is in order that counsel may put their flnger precisely on 
the point they object to and explain it to the court, so. if it is error, the court 
can correct it. Now, if you simply say t^ese instructions are ail eontrary to 
the law, you may Ipe right, but I don't know in what respect. If you will 
indicate just in what regard the instruction is wrong, I will correct it, if I 
thlnk prOper. ■ 
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"Mr. Thayer: Well, along the Une that was developed in the argument be- 
fore the jury came In, whether or not the services rendered by a person who 
happens at that time to occupy an office in a corporation are without the 
scope of his officiai activlties he cannot recover therefor, unless the corpora- 
tion itself had actual icnowledge that he intended to claim compensation, and 
that the corporation intended to pay him. I think that was fuUy discussed, 
and the exception was asked merely to cover that. 

"The Court: Very well, that may be given as the exception. I hâve stated 
my views on that in the other instruction, and I think I hâve stated them 
three or four différent times. I hâve read nearly every instruction you of- 
fered on that point, and made some comments. Some of them I bave given 
precisely as you offered them. Instructions 1, 2, 4, 6, 7, 8, 10, 11, 12, 13, and 
18 bave been refused. Some of them because they did not correetly express 
the law in my opinion, and others because I had already given an expression 
of the same principle in my instructions. 

"Mr. Thayer: For the purposes of the record, may I hâve a gênerai ex- 
ception to the refusai of the Instructions which were not granted? 

"The Court: To the instructions I hâve enumerated, those are the only 
ones I am aware that I bave refused, those I bave numbered. 

"Mr. Thayer: The exception is taken to the refusai of the court to grant 
such pf the defendant's instructions asked for as were declined. 

"The Court: To those instructions? 

"Mr. Thayer: Yes." 

[3] Notwithstanding the fact that there was no definite and valid 
exception to the charge of the court, we hâve nevertheless examined 
the charge, and find that it contains a full and fair statement of the 
law applicable to the case as presented by the évidence. It is in ac- 
cordance with the décisions of the Suprême Court upon the subject, 
and -ysfith the great weight of authority in this country. In the case 
of Fitzgerald Construction Company v. Fitzgerald, 137 U. S. 98, 111, 
11 Sup. Ct. 36, 41 (34 L. Ed. 608), the court approved the foUowing 
statement of the gênerai rule: 

"A bank or other corporation may be bound by an implied contract in the 
same manner as an individual may. But in any case, the mère fact that valu- 
able services are rendered for the benefit of a party does not make him lia- 
ble upon an implied promise to pay for them. It often happens that persons 
render services for others which ail parties understand to be gratuitous. 
Thus direqtors of banks and of many other corporations usually receive no 
compensation. In such cases, however valuable the services may be, the law 
does not raise an Implied contract tO pay by the party who receives the bene- 
fit of them. To render such a party llable as a debtor under an implied prom- 
ise, it must be shown, not only that the services were valuable, biit also that 
they were rendered under such circumstances as to ralse the faïr presump- 
tion that thé parties Intended and understood that they were to be paid for ; 
or,.at Içast, that the circumstances were such that a reasonable man, in the 
same situation wlth the person who receives and is beneflted by them, would 
and ought to understand that compensation was to be paid for them." 

In the case of National Loan & Investment Company v. Rockland 
Company, 94 Fed. 335, 338, 36 C. C. A. 370, 373, the Court of Ap- 
peals for the Eighth Circuit had before it the fundamental question 
hère invôlved, and summed up its conclusions in respect to it as fol- 
lows : 

"A thoughtful and dellberate considération of this entire question, and au 
extended considération of the authorlties upon it, bas led to the conclusion 
that tbis. is the true rule: Offiçers of a corporation, who are also directors, 
and Who, without any agreement, express or Implied, wlth the corporation or 
its owners, or their représentatives, bave voluntarlly rendered thelr services, 
can recover no back.pay or compensation therçfor; and it is beyond theu 
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powers of the board of directe rs, after such services are réiidered, to pay for 
tliem out of the lunds of the corporation, or to créa te a debt of tlie corpora- 
tion on aceount of them. Joues v. Morrison, 31 Minn. 140, 147, 16 N. W. 854 ; 
Blue V. Bank, 145 Ind. 518, 522, 43 N. E. 655 ; Doe v. Transportation Co. [C. 
C] 78 Fed. 62, 67; Association v. Stonemetz, 29 Pa. 534; Railroad Co. v. 
Ketclium, 27 Conn. 170; Road Co. v. Branegan, 40 Ind. 361, 364. But such 
offlcers who hâve rendered thelr services under an agreement, either express 
or implied, wlth the corporation, its owners or représentatives, that they 
shall receive reasonable, but indeflnite, compensation therefor, may recover as 
much as thelr services are worth; and it Is not beyond the powers of the 
board of directors to flx and pay reasonable salaries to them after they hâve 
discharged the duties of their offices. Missouri River Co. v. Richards, 8 Kan. 
101; Rogers v. Railwav Co., 22 Minn. 25, 27; Railroad Co. v. Tlernau, 37 
Kan. 606, 15 Pac. 544, 553 ; Stewart v. Railroad Co. [C. C] 41 Fed. 736, 739 ; 
Rosborough v. Canal Co., 22 Cal. 557, 562." 

See, also, Corinne Mill, Canal & Stock Co. v. Toponce, 152 U. S. 
405, 14 Sup. Ct. 632, 38 L. Ed. 493 ; Clark & Marshall on Private 
Corporations, § 671c, p. 2053; 2 Cook on Corporations (6th Ed.) § 
657, p. 1929 et seq., and the numerous, cases there cited. 

[4] The plea of the statute of limitations is unavailing, first, be- 
cause the plaintiff's évidence was to the eiïect that the understanding 
of the parties was that compensation for his services was not to be 
made until the défendant company was out of debt, and that the ac- 
tion was seasonably commenced after the happening of that event (see 
Cooper V. Colson, 66 N. J. Eq. 328, 58 Atl. 337, 105 Am. St. Rep. 
660, 1 Ann. Cas. 997 ; Wood on Limitations, p. 166) ; and, secondly, 
because it was not claimed by the défendant that any certain time 
was fixed for the ending of the services or for the payment therefor, 
and could not hâve been, since the company denied that it was ever 
liable for such services. 

The judgment is affirmed. 



ROBINSON et al. v. VAN HOOSER. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1912.) 

No. 2,207. 

1. CONSPIKACY (§ 1*)— AcTIpNS ISSUES AND PUOOF. 

In an action for conspiracy, it is necessary not only to prove a combi- 
nation and unlted action on the part of défendants but also to allège and 
prove damage. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §| 1-5; Dec. 
Dig. § 1.*] 

2. Conspiracy (§ 18*)— Actions — Pleading. 

The pétition in an action for conspiracy construed, and held to charge 
a continulng conspiracy, anfl to entitle plfilntifC to prove overt aets coiu- 
mitted by défendants at différent tlmes. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 18-24; Dec. 
Dig. § 18.*] 

3. Teial (§ 83*) — Réception of Evidence — SurnciENCY of Objections. 

Objections to the admission of évidence must state the grounds of ob- 
jection to be effective. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 193-210 ; Dec. Dig. 
S 83.*] 

•For other case* see aame topic & { numbeb in Dec. & Am. Digs. 1907 to date, te Rep'r Indexct 
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4. CoNSPiEACY (§ 19*)— Evidence— Relevancy—Chakacteb Evidence. 

In a civil action to recover damages for conspiracy, évidence of the 
good cliaracter of défendants is irrelevant. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 25, 26; Dec. 
Dig. § 19.*] 

5. Courts (§ 359*)— Exemplaey Damages— Action fob Conspiracy. 

Au instruction permitting the allowance of punitive damages in an ac- 
tion for conspiracy in a fédéral court held not erroneous. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 9:?9-949; Dec. 
Dig. § 359.*] 

6. Trial (§ 139*) — Dibection of Verdict — Geounds. 

A motion by défendant for a directed verdict uiust be overruled where 
plaintifC's évidence is material and if uncontradicted and believed would 
justlfy a verdict; and in conslderlng the motion it is of no importance 
how much such évidence is contradlcted by défendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ .332, 333. .338-341, 
365 ; Dec. Dig. § 1.39.*] 

7. Appeal and Erbor (§§ 263, 259*) — Exceptions — Necessity — Remarks 

OF Court. 

An appellate court cannot revlew an instruction or remark made by 
the court to the jury to whlcli no exception was taken. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532 ; Dec. Dig. §§ 263, 259.*] 

8. Appeal and Ekbob (§ 110*) — Review — Motion for New Trial. 

A ruling on a motion for nevv trial is not reviewable in the fédéral 
courts. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 740- 
748; Dec. Dig. § 110.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Action at law by J. F. Van Hooser against A. A. Robinson and 
others. Judgment for plaintiff, and défendants bring error. Affirmed. 

This is a proceeding to reverse a judgment of $2,500 recovered by défendant 
in error (hereinafter called plaintiff) against plalntlfifs in error (19 In number, 
and hereinafter called défendants). Plaintiff was the owner of a farm of 
100 acres in Christian county, Ky., on which he resided with his family for 
over 25 years. In June, 1909, he removed with his family to Tennessee. 
Among the products of the farm was that of tobacco known as dark Içaf to- 
bacco, which is grown in a limited area consistlug of Christian, Trigg. and 
Todd counties of Kentucky, and some adjacent countles of Tennessee. Plain- 
tiff alleged, in substance, in his pétition that certain societies composed of 
large numbers of persons engaged in raising and handling dark tobacco were 
formed and known by the names of "Farmers' Union or Equity Societies," 
and popularly called "Nlght Riders" ; that their object was to create a monop- 
oly in and enhance the price of tobacco by procuring the active co-operation 
and support of purchasers, handlers, and dealers therein; that such co-opera- 
tion was also brought about by compelUng persons through fraud and unlaw- 
ful force to join the societies, and as to such as failed or refused to joln and 
actively co-operate, resort was had to assaulting and killlng them, and com- 
mitting trespasses upon and destroying their property ; that the persons so 
engaged had places of meeting, were bound together by pledges and oaths, and 
used secret signs and passwords to make themselves known to one another; 
that the défendants (21 originally, but 2 were dismlssed) and others in his 
nelghborhood joined the association, and plaintiff was solicited to join, and 
pool or pledge his tobacco and co-operate with them in carrylng out purposes 
and committing acts such as stated; that défendants and others conspired 
aud eonfederated together and organlzed a secret crimlnal soeiety which was 

*For otber cases see same topic & i xvubeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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sometimes ealled the "Farmers' Union," sometlmes the "Silent Brigade," and 
sometimès thé ^'Nlght Élders" — establlshing lodges tn Christian couuty, elect- 
Ing ofiicers with titles of "General," "Colonel," and "Captain" — and upon ini- 
tiation into such lodges or societles eàch member was bound by and took an 
oath promlsing in the presencre of God that he would never reveal any of the 
secrets, slgns, or passwords of the order, or any of the directions of the So- 
ciety to others than members thereof, and that he would obey ail orders and 
CTery summons coming therefrom; that the défendants also unlawfuUy con- 
spired, combined, and confederated together for the purpose of committing 
trespass,es upon plaintiff's land and of assaulting him and putting him in fear 
a;nd terrlfying him, threatening to kill him and destroy his property, and of 
so compelllng him to join the societies and pool his tobacco; that in De- 
cember, 1908 (which time subsequently appeared by the évidence tô bè Feb- 
ruary 9, 1909), pursuant to thls unlawful combination and consplraey, défend- 
ants went to plaintiff's home armed with guns and other weapons and as- 
saulted Mm, and took him into custody and compelled him to go into the 
woods and take the oath before mentioned ; that he did not in f act co-oper- 
ate with them,. and, on the contrary, jolned a law and Order League at the 
clty of Hopkinsville, which had for Its object the préservation of the public 
peace and the enforeement of the laws; that, when his membership in the 
Law and Order League became known to défendants, they on divers occasions 
In 1909, including June of that year, pursuant to and in furtherance of said 
crimlnal combination and conspiraçy, went to his home, and in a threatening, 
violent and hostile manner, with force and arms, maliciously assaulted him 
and his minor son and terrlfléd him and his wife and children, and so forced 
him to leave his farm and home and ilee for safety; and that he suffered 
great digtress and mental anguisb and humiliation, to his damage in the Buni 
of $30,000. 

A motion was made by défendants to strlke from the pétition the allégation 
that he suffered great distress and mental angulsh and humiliation, and also 
to make the pétition deflnite with référence to his alleged pecuniary loss. 
The motion was overruled touching the former but granted as to the latter ; 
and thereupon an amendment was flled with a bill of partlculars fixing his 
pecuniary losses at $8,125. He there alleged in effect that on or about June 
22, 1909, by reason of the conduct of défendants, pursuant to the conàpiràcy 
entered into,by them as set out in his pétition, he suffered damages, etc., as 
stated In the pétition, i , m 

In the ànswer the défendants traversed the allégations of the pétition and 
amendmefit, "but averred that In Christian couhty there were two organiza- 
tions knoWû respectively as the "American Society of Bqulty" and the "Dark 
Tobacco Growers' Association," stating, however, that those societies or any 
other eïlsting in that eounty or any of the other countles named in thé péti- 
tion had fiir-their object thé création of a mouopoly in the raislng, handling, 
or sellingof tobacco, or the compelling of persons to join auy of the soci- 
eties, etc. 

R. A. .Miller (Charles S. Walker and W. T. Fowler, on the brief), 
for plaintiffs in eiror. 

G. ■yV. joîlyand P. CAdcock (W.X. Krone, on the brief), for-dle- 
fendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judgçs.,; -■. :'. ," ': , ,■.,.■ , ■ . 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] Itis contended that material erirdrsoccurred at the trial, through 
miscqnception of the nature, pf the action. It is.said that the court 
in effect instructed the jury that the gist of the action is the con- 
spiraçy, instead of the damage sustained by réasô'n pf it. But the 
charge does not admit of the interprétation' that it was' hecessary to 
prove the conspiraçy only. The resulting damages alleged were as- 
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sociated with the action and the trial throughout. The court on mo- 
tion of défendants required plaintiflf to amend his pétition by making 
his claim for damages definite and fîling a bill of particulars ; and in 
the charge compensatory damages in respect of loss on farm, crops, 
and stock are considered and explained in connection with the subject 
•of conspiracy; and the subject of punitive damages is also considered. 
The charge is, therefore, not open to the objection, so often con- 
sidered by the courts and text-writers, that the plaintiff might recover 
upon averment and proof simply of a conspiracy. It was not im- 
portant that the trial court should either define the suit by name, or 
instruct the jury as to any particular order in which it should consider 
the évidence touching the damage and the conspiracy; nor was it of 
practical conséquence which subject required the greater attention, so 
long as both were clearly explained. For example, whether the suit 
be called an action upon the case in the nature of a conspiracy against 
défendants for combining to injure plaintiff in his person and prop- 
erty (Laverty v. Vanarsdale, 65 Pa. 507, 509) or an action of tort for 
a conspiracy so to injure him in person andi property (Emmons v. Al- 
vord, 177 Mass. 466, 468, 59 N. E. 126), cannot change the nature of 
the action or the kind or degree of proof required of the plaintiff. 
Since to hold défendants liable in actions like this it is necessary to 
prove a combination and united action on their part, the conspiracy 
averments afford a convenient means of alleging such combination 
and action, but this does not dispense with the necessity for averment 
and proof of damage, and we do not understand the trial court to 
hâve said so. Boston v. Simmons, 150 Mass. 461, 463, 23 N. E. 210. 6 
Iv. R. A. 629, 15 Am. St. Rep. 230; Hundley v. Louisville & Nash- 
ville R. R. Co., 105 Ky. 162, 168, 48 S. W. 429, 63 h. R. A. 289, 
88 Am. St. Rep. 298; Hutchins v. Hutchins, 7 Hill (N. Y.) 105, 107, 
109; Martens v. Reilly, 109 Wis. 464, 473, 84 N. W. 840; Adler v. 
Fenton, 24 How. 407, 410, 16 L. Ed. 696; Place v. Minster, 65 N. Y. 
89, 95. 

[2] Another error assigned grew out of what was called in the 
charge a "secondary or subsidiary conspiracy," which it is said was 
not alleged. This complaint is based on certain testimony of plaintiff 
concerning a notice f astened to a thorn switch and placed on the porch 
of his home on the night of June 17, 1909, by two persons, one of 
whom was recognized and is a défendant. The notice was addressed 
to plaintiff's son and it charged him with "talking too much to suit us," 
stating "you hâve got to leave this country or be killed. * * * 
■W'e will give you until Monday morning to leave. * * * But 
mind and don't forget to leave by Monday morning. [Signed] 
Night Riders." In the opinion denying the motion for a new trial, 
the learned trial judge states that "for want of a better name" he 
spoke of what led up to the occurrence when the thorn Switch was 
placed on plaintiff's premises "as a sort of subsidiary or secondary 
conspiracy." We are disposed to hold that the notice and testimony 
concerning it were admissible undter the pleadings. It seems to us that 
the conspiracy alleged was continuous. As pointed out in the state- 
inent, it is, in substance, alleged in the original pétition that, after it 
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became known that plaintifï had become a member of the Law and 
Order League, défendants on divers occasions, among which the 
month pi June (1909) is named, pursuant to and in furtherance of 
the combination, conspiracy, and confederacy "hereinbefore described," 
went to plaintiff's home and threatened him and bis wife and children, 
etc., and again in the amendment to the pétition it is averred that on 
or about June 22, 1909, plaintiff was by reason of the conduct of de- 
fendants, "pursuant to the conspiracy entered into by them as therein 
set forth (i. e., the pétition), compelled to abandon bis said farni," etc. 
Furthermore, the défendants cannot rightfully complain of the charge 
concerning the so-called subsidiary conspiracy, any more than they can 
of the charge regarding the acts of défendants which resulted in forci- 
bly taking plaintiff from bis home into the woods and compelHng him 
to take the oath set out in the statement ; for the court distinctly placed 
upon plaintiff the burden of proving that the défendants did in truth 
conspire to commit the acts and injuries respecting the one as well as 
the other. 

It is urged that such societies as those mentioned in the pleadings 
are lawful bodies under statutes and décisions of the commonwealth 
of Kentucky when their object is not to raise or lower priées of articles 
above or below their actual market value under normal conditions, and 
that such a combination cannot be a conspiracy for an unlawful purpose. 
The averment is that one of the objects of the societies complained of 
was to create a monopoly in the raising, handling, and sale of the tobac- 
co and to enhance its price. Apart from this, however, the argument 
fails to observe the true relation and effect of the unlawful means 
alleged and proofs adduced as to the manner of forcing men to join 
the societies and yield obédience to their commands. Can it be that 
men shall join and carry out the behests of such societies however 
lawful they may be in form and declared purpose, or suffer damages 
to their property and even flee for their lives ? This must be the test 
of the argument, no matter whether the allégations and proofs be be- 
lieved or not. 

[3] Errors are assigned respecting certain testimony that was re- 
ceived during the trial. Wells, a son-in-law of plaintiff, was permitted 
to testify that after February 9, 1909, he was initiated into the Night 
Rider organization by one of the défendants who administered to him 
the Night Rider oath in Robinson's barn ; again, Wells was permitted 
to testify that he heard another défendant say in the présence of 
others: "Of course, we are guilty of the crime of night-riding, but 
we are going to dteny it." Wells was also allowed to state that he 
heard some of the défendants say that "they bave fellows hère from 
Christian county and they were going to stock the jury." He was 
further permitted to testify, in substance, that the reason he joined 
the night riders was because plaintiff had told him that he had been 
delegated to get him into the lodge and that he (plaintiff") hadi to do 
so or be killed. It is enough to say of ail this testimony that the ob- 
jections indicate no grounds upon which they were made, and they 
cannot be considered for that reason. Pennsylvania Co. v. Whitney, 
169 Fed. 572, 575, 95 C. C. A. 70 (C. C. A. 6th Cir.) ; Mitchell v. 
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Marker, 62 Fed. 139, 10 C. C. A. 306, 25 L. R. A. 33 (C. C. A. 6th 
Cir.); Baltimore & O. R. Co. v. Hellenthal, 88 Fed. 116. 119, 31 C. 
C. A. 414 (C. C. A. 6th Cir.) ; North Chicago St. R. v. St. John, 85 
Fed. 806, 29 C. C. A. 634 (C. C. A. 7th Cir.). 

[4] Error is assigned to the ruling eut of character évidence. 
Learned counsel very frankly admit that they "are in doubt as to its 
competency." Judge Evans, who presided at the trial, delivered a 
forceful opinion in support of his ruling on this subject. After 
citing Connecticut Life Insurance Company v. Union Trust Co., 
112 U. S. 254-255, 5 Sup. Ct. 119, 28 L- Ed. 708, and Nashua 
Savings Bank v. Anglo-American Co., 189 U. S. 228, 23 Sup. 
Ct. 517, 47 L. Ed. 782, to show that the fédéral courts are as to 
évidence bound by the rules prevailing in the states, he relied 
on the following décisions of the Court of Appeals of Kentucky: 
Givens v. Bradley, 3 Bibb, 192, 6 Am. Dec. 646; Evans v. Evans, 93 
Ky. 510, 518, 20 S. W. 605; Mattingly v. Shortell, 120 Ky. 57, 58, 
85 S. W. 215, 8 Ann. Cas. 1134; Morris v. Hazelwood. 1 Bush, 210. 
The conclusion reached by the court is in accordance with the gênerai 
rule as to évidence of character ofïered in civil actions, and we see 
no reason for departing from it in this case. Morgan v. Barnhill, 118 
Fed. 24, 28, 55 C. C. A. 1 (C. C. A. 5th Cir.) ; Quinalty v. Temple, 
176 Fed. 67, 69, 99 C. C. A. 375, 27 L. R. A. (N. S.) 1114 (C. C. A. 
5th Cir.) ; Fahey v. Crotty, 63 Mich. 383, 388, 29 N. W. 876, 6 Am. 
St. Rep. 305; Stone v. Hawkeye Ins. Co.. 68 lowa, 737, 743, 28 N. 
W]. 47, 56 Am. St. Rep. 870; Porter v. Whitlock, 142 lowa, 66, 70, 
120 N. W. 649 ; Thayer v. Boyle, 30 Me. 475, 480 ; Gebhart v. Bur- 
kett, 57 Ind. 378, 380, 26 Am. Rep. 61 ; Lamagdelaine v. Tremblay, 
162 Mass. 339, 341, 39 N. E. 38; Black v. Epstein, 221 Mo. 286. 
305, 120 S. W. 754. 

[5] Another assignment of error is basedl upon a portion of the 
charge in which the jury was instructed that it was at liberty to add to 
compensatory damages such punitive damages as it thought the évi- 
dence warranted. If the allégations of the original pétition and the 
amendment were substantially proved, it is hard to see why the rule 
in this regard was either improperly stated or applied. Nothing is 
said on the subject in the original brief for défendants ; and the only 
effort made in this regard in the reply brief is to show that the excep- 
tion and error were sufficiently taken and assigned. The doctrine of 
punitive or exemplary damages prevails in Kentucky. Chiles v. Drake, 
2 Metc. (Ky.) 146, 153, 74 Am. Dec. 406; Slater v. Sherman, 5 Bush 
(Ky.) 206, 211; Jennings v. Maddox, 8 B. Mon. (Ky.) 430, 432; 
Doerlioefer v. Shewmaker, 97 S. W. 7, 29 Ky. Law Rep. 1193, 1197. 
The same doctrine is sanctioned both by the Suprême Court and this 
court. Scott V. Donald, 165 U. S. 58, 78, 82, 17 Sup. Ct. 265, 41 L. 
Ed. 632; Barry v. Edhiunds, 116 U. S. 550, 564, 6 Sup. Ct. 501, 29 
h. Ed. 729; Cowen v. Winters, 96 Fed. 929, 933, 37 C. C. A. 628 (C. 
C. A. 6th Cir.). 

[6] It is insisted that the court erred in overruling défendants' motion 
for a directed verdict made at the conclusion of ail the évidence. The 
motion was properly denied. It was not the province of the court to 
196 F.— 40 
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weigh the evidience. Such a motion must be overruled where plain- 
tiff's évidence is material, and, if uncontradicted and believed, would 
justify a verdict; and in considering the motion it is of no importance 
how much such évidence is contradicted by defendiant. This is true 
even where plaintiff's own testimony is of itself in some measure con- 
tradictory, The présent Mr. Justice Lurton said in Rochford v. Penn- 
sylvania Co., 174 Fed. 81, 84, 98 C. C. A. 105, 108 (C. C. A. 6th Cir.) : 

"If the plaintiff bas produced material évidence, sufficlent, if believed and 
. uncontradicted, to warrant a verdict, no amount of contradictory évidence 
will authorlze the trial judge to take the question of its effect and weight 
away from the jury." 

See, also, Erie R. Co. v. Rooney, 186 Fed. 16, 19, 108 C. C. A. 
118 (C. C. A. 6th Cir.); Big Brushy Coal & Coke Co. v. Williams. 
176 Fed. 529, 532, 99 C. C. A. 102 (C. C. A. 6th Cir.), and cases 
there cited. 

Furthermore, the gênerai charge distinctly cast the burden of weigh- 
ing the évidence upon the jury exclusively. The learned trial judge 
studiously ref rained from expressing an opinion, in fact disclaimed hav- 
ing any, as to the tendency or effect of the évidence. He defined the 
issues of fact with clearness and also arrayed and classified the wit- 
nesses and évidence on particular issues, so as to direct the jury's at- 
tention to the conflict of testimony in spécifie instances; as, for ex- 
ample, where the testimony of plaintiflf as to the oath scène in the 
woods was disputed by ail the défendants. 

We may say hère that in the argument stress was laid upon this 
feature of the testimony. It was claimed that ail the défendants had 
not been shown to hâve taken part in the unlawful acts complained of ; 
and as an instance that plaintifï admitted that at least two men — "two 
other fellows" — came in and received the oath after it had been ad- 
ministered to him. But the natural inference to be drawn from this 
portion of plaintiff's testimony is, we think, that the "other fellows" 
were others than défendants. If défendants thought the testimony 
susceptible of a différent construction, they should hâve made it clear 
by further examination. 

The testimony took a wide range, and is replète with circumstantial 
features, which were peculiarly subjects for the considération of a 
jury. One of thèse features was that during the troubles out of which 
this case grew a patrol was maintained in the neighborhoodl of plain- 
tiff's home at the expense of the county; and plaintiff was, under ap- 
pointment of the county judge, a captain of the patrol, and his son- 
in-law, Wells, a patrolman. Another feature arose from testimony to 
the effect that plaintiff was subject to "spells," and was accustomed to 
imagine causes of fright that did not exist. Sihce motive and intent 
enter so vitally into a question of conspiracy, the consensus of judg- 
' meiit of a- jury as to circumstances like thèse, in connection with the 
acts charged against défendants, is entitled to serious considération. 
Place V. Minster, supra, 65 N. Y. page 95. 

[7] Défendants complain of a remark made by the court to the 
jury, after it had announced that it could not agrée. It was an in- 
quiry whether an agreement could be reached as to any of the de- 
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fendants and a statement that it was almost a necessity that the jury 
should reach a verdict if it could. The court had rightly instructed 
the jury that it could find against less than ail of the défend- 
ants, if the testimony did net justify a finding against ail of them. 
Although counsel seem to hâve been présent, no exception was 
taken, and the matter cannot be reviewed on error. Stewart v. Wy- 
oming Range Co., 128 U. S. 383, 390, 9 Sup. Ct. 101, 32 L. Ed. 439. 
The verdict is for a sum less than the amount of actual damages set 
out in the bill of particulars, and in support of which évidence was ad- 
duced. It would seem that exemplary damages were not allowed. 
The court considered the case again on the motion for a new trial, and 
renderedi an opinion in support of its déniai of the motion. 

[8] It is settled that this court will not interfère with the exercise of 
a Sound discrétion in the trial court respecting is disposition of 
such a motion. Big Brushy Coal & Coke Co. v. Williams, supra, 176 
Fed. page 531, 99 C. C. A. 102 ; Pugh v. Bluff City Excursion Co., 
177 Fed. 400, 101 C. C. A. 403 (C. C. A. 6th Cir.). 

The judgment must be affirmed, with costs. 



ROSEBOOM et al. v. CORBITT et al. 

(Circuit Court of Appeals, Sixth Circuit. May 15, 1912.) 

No. 2,215. 

1. VENDOR AND PUROHASER (§ 44*) — SUIT BT PUECHASER POE RESCISSION— 

BXECtT'PED CONTEACTS. 

To entitle a purchaser to a rescission in equity of a contract for the 
sale and purctiase of land on the ground of fraiid, after the contract has 
beén fuUy executed, proof of the fraud or misrepresentation must be 
clear and certain, and complainant must hâve been deceived and injured 
thereby. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
69-76; Dec. Dig. § 44.*] 

2. Vendob and Purchaser (§ 34*) — Suit bt Purchaser for Rescission— 

Ghounds. 

A shortage of 17% acres in a tract of land represented by the vendors 
to contain 373 acres is not sufficient ground for rescission of an executed 
ccin'trâet for the sale of the tract for a lump sum ; it being described in 
the dééd as coutaining ':373 acres more or less," and in the absence of 
proof of actual fraud. 

[Ed.J^ote. — For other cases, see Yendor and Purchaser, Cent. Dig. | 39; 
Dec. Dig. i 34.*] 

3. Vendob and Purchaser (§ 43*) — Righi oe Purchaser to Resoind— Rati- 

fication. 

At tbé time of the sale of a plantation by défendants to complainants, 
it was under lease for the current and two suc-eeeding years, and de- 
fendants gave Complainants their own notes for the amount of the rental 
which, as they represented, the tenant was to pay. In Aprll of the last 
yfear of the lease it was turned over to complainants, and from it they 
learned that the amount of rent which the tenant contracted to pay was 
materlally less than défendants had represented. Held, that the sUbse^ 
quent collection by complainants of the note given by défendants for the 
rent of that year, covering the time to the end of the y car, was an elec- 

'Fqt other cases see same toplc & § kumber in Dec. & Am. Digs. 1907 tp date, & Rep'r Indexes 
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tion to ratify the purchase and a bar to a subséquent suit to rescînd for 
the mlsrepresentatiou. 

[Ed. Note. — For otber cases, see Vendor and Purchaser, Cent. Dig. §i 
67, 68 ; Dec. Dig. | 43.»] 

Appeal from the Circuit Court of, the United States for the Western 
District of Tennessee. 

Suit in equity by Jacob A. Rosebooni and Helen D. Roseboom 
against Samuel R. Corbitt and William S. Biles. Decree for défend- 
ants, and complainants appeal. Affirmed. 

Elias Gates (Lehman, Gates & Martin, on the brief), for appellants. 
H. R. Boyd, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Complainants filedi their bill to rescind 
their contract of purchase of a tract of land in Coahoma county, Miss., 
sold to them by défendants. The Circuit Court entered a decree dis- 
missing the bill, and appeal is taken from that decree. The important 
facts are thèse: 

Complainants are husband and wife, and in 1906 resided at Mattoon, 
111. ; Mr. Roseboom being a broom corn broker, and having considér- 
able money for outside investment. Défendants resided at Memphis, 
Tenn., and were engaged in handling real estate, partly their own and 
partly for others. They owned the tract in question. May 16, 1906, 
complainants bought from défendants this tract, known as the "Gold 
Dust Plantation." The price to be paid was $20,000, of which $5,000 
was paid in cash, $8,420.34 by way of assumption of existing liens 
against the tract, the remaining $6,579.66 being represented by com- 
plainants' notes, secured by deed of trust upon the premises bought. 
The written description of the tract taken from the land agent's books, 
a copy of which was furnished complainants during the negotiations 
for purchase, contained the f oUowing items, among others : 

"Acres No. 373. * * * Acres in cultlvation, 225. Acres deadened, No. 
148. * * * Rents for tliree years for $1,600.00 per year." 

The premises were at the time under lease given by défendants to 
one Ross, running from July 18, 1905, to December 31, 1908. By its 
terms Ross was to hâve the use of the place for the remainder of the 
year 1905 without charge, and was to hâve certain property theti on 
the place. For 1906 he was to pay $900 and for each of the years 
1907 and 1908, $1,000. He was to put in cultivation, during the year 
1906, 50 acres of land never before cultivated, and to properly deaden, 
prior to September 1, 1906, ail the remainder of the timber, except 
that no cypress shauld be eut or deadened without défendants' permis- 
sion. He was also to do ail ditching necessary to be done, to put 
the place in good condition for cultivation, at a cost of not less than 
$250. He also agreed that at the expiration of the lease there should 
hâve been in cultivation during the year 1908 not less than 225 acres of 
land, that for any amount remaining uncultivated at that date he was 
to pay $20 per acre, and for any portion not deadened prior to Sep- 

•For other cases see 8ame_topic & i nvmbeb in Dec. te Am. Dlgs. 1907 to date, & Rep'r ladexes 
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tember 1, 1906, $5 per acre; both thèse items to be protected by lien 
upon the crops as if for rent. The lease was not at the time turned 
over to complainants. Défendants gave the latter their notes for the 
amount of the rent claimed to be payable by Ross, viz., $1,600.00 for 
each of the years 1907 and 1908, $1,400 being agreed upon for the un- 
earned portion of 1906. Complainants immediately took possession 
of the plantation, subject to Ross' tenancy during that period, visiting 
it several times and making some improvements thereon; paying, as 
they matured, the différent installments of purchase price, including 
the liens assumed ; and collecting from time to time the rent notes 
given by défendants. In April, 1908, défendants turned over to com- 
plainants their lease with Ross. On June Ist, following, complainants 
paid the last installment of the assumed liens against the land, amount- 
ing to $4,079.66, and on the 24th day of the same month discounted 
at a bank the note of $1,600 given by défendants for the 1908 rent. 
In the following month they had the plantation surveyed, the survey 
showing but 355.55 acres in the tract, or a shortage of about 17 acres; 
a total of 192.87 acres of cleared land (a shortage of about 32 acres 
from the amount represented) ; and an uncultivated acreage of 162.69 
acres. Complainants on January Ist, following, filed their bill for re- 
scission, upon the ground of false and fraudulent représentations, in- 
ducing the sale : First, as to the number of acres actually in the tract ; 
second, as to the number of acres actually in cultivation ; third, the 
représentation that there were to be placed in cultivation 50 acres ad- 
ditional during the term of the Ross lease ; and, fourth, that fraud and 
deceit were practiced on complainants by défendants in representing 
that the property was leased to Ross for $1,600 rental for a period of 
three years. The trial judge was of opinion that the shortage neither 
in the number of acres stated in the deed nor in the number of acres 
in cultivation was sufficient to warrant a holding of fraudulent mis- 
representation in those regards ; and that complainants' conduct in 
making the payment referred to and in negotiating the rental note 
after knowledge of the actual terms of the lease, together with the de- 
lay in bringing suit to rescind, constituted a ratification of the pur- 
chase, notwithstanding défendants' déception regarding the true 
amount of the yearly rental received from Ross. 

[1] 1. In our opinion, the deficiency of 17.44 acres out of a total 
of Z7i acres is not ground for rescinding the contract. The contract 
sought to be rescinded has been fully executed. As said in Atlantic 
Delaine Co. v. James, 94 U. S. 207, 214 (24 L. Ed. 112): 

"Canceling an executed contract is an exertion of the most extraordlnary 
power of a court of equity. The power ought not to be exercised except in 
a clear ease, and never for an alleged fraud, unless the fraud be made clearly 
to appear ; never for alleged false représentations, unless their falslty is cer- 
tainly proved, and unless the complainant has been deceived and injured by 
thein." 

As expressed in Files v. Brown (C. C. A. 8) 124 Fed. 133, 139, 59 
C. C. A. 403, 409 : 

"If there Is one proposition in the law regarding the rescinding of con- 
tracts and the cancellation of munlments of title that is established beyond 
doubt or cavil, It is that the complainant must establish the essential facts 
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of hls cause of action with clearness and certainty, to entitle him to any re- 
Uef.»; ■ 

[2] Complaînantstestified, it is true, that défendant Corbitt repre- 
sented that the tract contained 373 acres as shown by a survey made 
by himself and his associâtes. Corbitt dénies this, and testifies that he 
merely said there were 373 acres in the tract according- to the govem- 
ment survey. It is not clear that the représentation went beyond this. 
The sale was not by the acre, but was in gross. The deed describes 
the tract as containing "373 acres more or less." The rule is that in 
such case, in the absence of proof of fraud or misrepresentation,. 
the purchaser takes at his own risk as to the quantity, unless the 
deficiency be so great as to create a presumption of fraud. Miller 
V. Bentley, 37 Tenn. 671. The deficiency in question is not so great 
as to create such presumption. The deficiency, moreover, is not 
shown to be controUing. There is no reason to suppose, f rom the 
record, that knowledge of this coînparatively small shortage would 
hâve made any difi^erence with the sale. Moreover, as we understand 
the record, a substantial part of the shortage results from an actual 
deficiency from estimâtes shown by government surveys. A deficiency 
so restllting would not ordinarily be chargeable to the vendor. 

2. What has been said respecting the necessity of clearness and 
certainty. ; in proof of misrepresentation to give right to rescission 
applies to the alleged misrepresentation regarding the cultivated 
acreage. It is diificult to détermine satisfactorily what représenta- 
tions were actually made upon this subjèct. Complainants testified 
that Cpr.bitt represented that 225 acres were under cultivation when 
the sale, w^s made and that an additionàl 50 acres was to be put 
under cultivation duringRoss' tenancy.,, Corbitt dénies ..this, and 
says that the 50 acres were to be part of the 225 acres to be 'left by 
Ross at the end of his tena:ncy. Ross claims not to hâve understood 
that he was to cultivate an additionàl 50 acres, except as he was to 
hâve 225 acres cultivated at the end of his term, and states that he 
was under the impression that there was the latter amount of cultivated 
acreage when he went onto the place in 1903. The amount of new 
land cultivated by Ross is not definitely shown. He says that he 
cleaned up, planted, and plowed a "great big patch of land" at Rose^ 
boom's direction, and that the latter said that if the 225 acres had 
been ail. plowed up and cultivated that year he would besatisfied.' 
In yiew of ail the testimony, complainants hâve not sustained the 
burden of satisfying us that they had reason to understand that 50 
acres wiÇJ'e to be put into cultivation in addition to the 225 acres. 
We think défendants' construction of the représentations made quite 
as consistent with the testimony taken together as is that of complain- 
ants, aiid that we are justified in accepting the view. that the déficit 
in cultivated acreage is due to the default of Ross rather than to 
misrepi;esentations by défendants. In our opinion, the proof of mis- 
représentation regarding the Cultivated acreage is not such as to jus^^ 
tify a decree of rescission. 

[3] '3. There remains to be, considered the àllege4, déception re-, 
gardingthe rental paid by Ross. Complainants testified that Corbitt 
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represented that Ross was paying $1,600 per year rent. Corbitt in- 
sists that he represented only that Ross' rent was paid partly in 
money, the remainder being paid by way of ditching, deadening, and 
cultivating, and claims that thèse items together amounted to $1,- 
600 a year. The cash rent added to the cost of ditching, deadening, 
and cultivating of 50 acres new land, if measured by the scale of 
penalties provided for failure with respect to the last two items, 
would bring the rental up to $1,600 a year for three years, and ac- 
cording to some of the proof of the value of clearing and deadening 
introduced by complainants to more than that amount. By the terms , 
of the lease Ross was to hâve the "feed stuff and groceries" on the 
plantation, together with the accounts against certain "hands" on the 
place, and was to carry out the agreement between certain of thosf; 
"hands" and the défendants. He also had the use of the plantation 
for the latter part of the year 1905 without charge. Ross testified, 
without dispute, that there went to him with the leased land in 1905 
a considérable crop of growing cotton and corn, and that in return 
for thèse crops, together with the feed and supplies (including, pre- 
sumptively, the use of the plantation), he was to pay the cash rent 
stated in the lease and do the ditching, deadening and cultivating. 
The net (as distinguished from gross) value of the crops and person- 
alty which passed to Ross does not definitely appear. We think it a 
reasonable inference, from ail the testimony, that the actual rent 
paid by Ross was regarded by the parties to the lease as materially 
more than the cash rental mentioned therein, but as materially less 
than $1,600 per year. Just where the line should be drawn it is im- 
possible to détermine. We must assume, from the testimony, that 
défendants gave complainants to understand that Ross was actually 
paying, in money or otherwise, what would amount to $1,600 a year 
rent. The rental value of the land was material, not only for its 
bearing upon the ultimate market value of the land, but especially in 
view of complainants' testimony that Roseboom wanted an 8 per 
cent, investment, which would be produced by a $1,600 rental, but 
not by one of less amount. How far controlling this élément of rental 
value may hâve been is, however, not entirely clear. Mrs. Rose- 
boom, who is an intelligent woman, and took an active part in the 
purchase of the plantation, seems to hâve been strongly impressed 
with the attractiveness of investment in lands in ihe vicinity of the 
Gold Dust Plantation, and with the prospect of early advancement in 
priées. She introduced some of her friends from time to time to de- 
fendants, and encouraged those friends to make investments in such 
lands, receiving from défendants a commission of $1 per acre for her 
services connected with such sales, including the sale of the planta- 
tion in question. She visited and inspected the plantation before its 
purchase. Complainants apparently expected that the plantation 
would by the expiration of the Ross lease be worth materially more 
than $20,000. Whether this expected rise in value and the prospect 
of substantial profit on this more or less spéculative purchase would 
hâve been sufficient to induce complainants to make the purchase, 
cven had they known the actual rental paid by Ross, as well as the 
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other matters of which they now complain, can be the subject of 
conjecture only, and is not important except as it may perhaps throw 
some light upon complainants' failure to repudiate the purchase on 
definitely learning the facts about the Ross rental. The testimony 
introduced by complainants (défendants having presented none on 
thèse subjects) is that the market value was materially less than $20,- 
000, and the rental value materially less than $1,600. But the testi- 
mony on both thèse subjects is meager and not entirely satisfactory. 
We are not, however, required to pass more definitely upon thèse 
questions, for we think the right to complain of the misrepresenta- 
tions as to the rental paid by Ross was lost by complainants' action 
in paying the last of the assumed liens against the land, and in dis- 
counting défendants' note for the last year's rental, after knowledge 
of the contents of the Ross lease. 

Mrs. Roseboom had in 1906 information tending to show that the 
rent paid by Ross was less than $1,600. But we hâve not taken 
this information into account as a substantive ground of lâches or 
estoppel, or as putting complainants to an élection at that time as to 
the course they should pursue ; for Mrs. Roseboom testifies that de- 
fendant Biles, on being confronted by her with the information re- 
ferred to, while admitting that the rent for 1906 was to be paid to 
the extent of $700 by way of the improvements mentioned, asserted 
that for each of the remaining two years the rent was $1,600, and 
défendant Biles does not explicitly deny making this statement. We 
hâve thus not found it necessary to consider the testimony objected 
to by défendants as incompétent under the Tennessee statute forbid- 
ding husband and wife to testify as to matters occurring between 
them by virtue or in conséquence of the marital relation. We are 
satisfied, however, that complainants had knowledge of the contents 
of the Ross lease before the payment and discount referred to, and 
in April, 1908, when the lease was turned over to Mr. Roseboom. 
Complainants were thus, in our opinion, definitely apprised that the 
amount of rental paid by Ross had been misrepresented. We reach 
this conclusion upon thèse reasons : Whatever may hâve been com- 
plainants' understanding when the purchase was made as to the man- 
ner in which Ross was to pay his rent, Mrs. Roseboom had received 
in 1906 information which apparently caused her to believe that the 
rent paid by Ross was less than $1,600, and that complainants had 
been deceived and defrauded in that regard. The only reasonable 
construction of her testimony regarding her interview with Biles 
immediately following that information is that the latter assured her 
that the work done by Ross was to be paid in réduction only of the 
first year's rent. The necessary inference from her testimony is 
that she understood that the rent for the remaining two years was 
payable in money. Her knowledge aflfected both complainants. Réf- 
érence to the lease itself showed that the money payable for each of 
the last two years was but $1,000. The natural effect of this dis- 
covery, taken in connection with the information received previous 
to the interview with Biles and the assurances given by the latter, 
was to apprise complainants that the amount of rental paid by Ross 
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had been materially misrepresented. We hâve not overlooked the 
considération that the misrepresentation as to the rent paid by Ross 
was mischievous only so far as it indicated a rental value of that 
amount, and that mère discovery that the amount of rent was mis- 
represented would not in ail cases conclusively amount to a discov- 
ery that the rental value was less than supposed. But the only mis- 
representation as to the rental value was contained in the représenta- 
tion as to the rent Ross was paying. The two subjects, viz., Ross' 
rent and rental value, were intimately linked together, and had pre- 
sumably a relation more or less close. The rent paid by Ross was 
naturally strong évidence of the actual rental value of the plantation, 
and was apparently so regarded by complainants. It is true that 
fraud without injury would give no ground for rescission ; that the 
mère discovery that part of the représentations are untrue is not 
necessarily a fuU discovery of the fraud; that had the tract acreage 
and the cultivated acreage turned out as represented, complainants' 
disappointment occasioned by the fact of Ross' smaller rent would 
hâve been less, and they might not hâve desired rescission. But, as 
we bave said, the alleged misrepresentations as to acreage, either cul- 
tivated or in the tract, bave not been satisfactorily established. But 
aside from this, it was not necessary to the putting of complainants 
to élection that they should bave known the causes of such decreased 
rental value. 

In Mudsill Mining Co. v. Watrous, 61 Fed. at pages 186, 187, 9 
C. C. A. at pages 438, 439, Judge (now Mr. Justice) Lurton said : 

"Before a purcliaser ia coiiipelled to elect whether he will atfirm or dis- 
afflrm, he must be aware of the tacts which raise such an élection. Delay 
will not defeat his rlght to relief, unless the fraud was l-inown to him or 
ought to hâve beeu known by due diligence." And again: "Neither rumors 
nor suspicion required an élection. Either would demand diligence in effort 
to discover the truth, for, after fact.s are known calculated to excite sus- 
picion, lâches would be imputed if there was négligence in inquiry." 

And in Alger v. Keith, 105 Fed. at page 120, 44 C. C. A. at page 
386, the same learned judge said that in cases such as there presented 
"courts of equity will look with some indulgence when the défense is 
lâches or acquiescence, and require very clear évidence that the de- 
frauded party bas assented after full knowledge of the fraud and 
his rights in the matter." The two cases last cited are relied upon 
by complainants, but are readily distinguishable from the case be- 
fore us. 

In the Alger Case, complainant was held not to hâve lost the right 
of rescission by reason of payment of deferred installments of pur- 
chase price after knowledge that misrepresentations had been made 
as to the thickness of veins of coal in the land bought or by long 
delay thereafter in filing bill to rescind. And in the Watrous Case 
it was held that complainants did not lose such right by remaining in 
possession of the mining property several months after they discov- 
ered that it had been "salted." But in each of those cases the pur- 
chaser had bought upon his own examination or that of his agent, 
and there was no right of rescission by reason of the discovery, in 
the one case of the mère act of "salting," or in the other case of the 
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mère fact of misrepresentation as to thickness of coal veins. Proof 
of defendant's actual complicity in the fraud was required (in the 
Alger Case of the bribery of complainant's agent, and in the Wat- 
rous Case of the defendant's complicity in the "salting"), and the 
right to rescind was held not to be lost until such proof was dis- 
covered. Hère the alleged fraud. of défendants, relating to the 
rental paid, was the fact claimed to bave been shown by the Ross 
lease. 

Complainants were thus charged, by the information given by the 
Ross lease, with the duty of electing promptly whether to affirm the 
contract and hold on to the land (which vvould hâve left a right of 
recovery for such légal damages as had been suffered by défendants' 
action), or to disaffirm and repudiate the contract and rescind the 
sale. The two remédies are absolutely inconsistent. 

"Where a party désires to rescind upoii the grouud of mistalce or fraud. 
he must, upon tlie discovery of the facts, at ouce announce his purpose, and 
adhère to it. If he tie silent, and continue to tieat the property as his own, 
he will be held to hâve waived ohjeetion, aud will be conclusively bound by 
the contract, as if the mistalve or fraud had not occurred. He is not per- 
mitted to play fast and loose." Grymes v. Sanders, !)3 U. S. 55, 62 (23 L. 
Ed. 798). 

As expressed by Judge Lurton in Mudsill Mining Co. v. Watrous, 
61 Fed. at page 186, 9 C. C. A. at page 437: 

"When a purchaser aequires Ivuowledge that he has been defrauded, he 
has an élection of lésai remédies. He niay keep the property and sue for 
damages, or repudiate the contract and deniand rescission. Thèse remédies 
are not concurrent, but inconsistent, and the adoption of one of necessity ex- 
cludes the other. The rule Is well settled In equlty that after knowledge of 
the fraud the party must witbin reasonable tlme uiake an élection as to> 
whether he will affirm the trade, notwithstanding the fraud, or ofCer to re- 
store the property and demand the return of bis purchase money. If, after 
the knowledge of the faets which entitle him to rescind, he deal with the 
property as owner, it is évidence of acquiescence and an affirmanee of the 
contract. The authorities to this point are nunierous, and the principle well 
settled.". 

See, also, McLean v. Clapp, 141 U. S. 429, 432, 12 Sup. Gt. 29, 35 
L. Ed. 804; Shappirio v. Goldberg, 192 U. S. 232, 242, 24 Sup. Ct. 
259, 48 L. Éd. 419. and cases cited in Mudsill Mining Co. v. Watrous, 
61 Fed. at page 186, 9 C. G. A. at page 437. 

The rule is well settled that any décisive act of a party, with knowl- 
edge of his rights and of the facts, détermines his élection in the case 
of inconsistent remédies (Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. 
4, 39 L. Ed. 52; Stuart v. Hayden, 169 U. S. 1, 15, 18 Sup. Ct. 274, 
42 L,. Ed. 639), and an élection to rescind or not to rescind a cOntract 
once made is final and conclusive (Pence v. Langdon, 99 U. S. 578, 
25 L. Ed. 420). It is true that bringing suit upon a contract is one 
of the most unequivocal acts of affirmanee ; but suit is not in ail 
cases necessary to élection. "Taking any steps to enforce the con- 
tract was a conclusive élection not to rescind it on account of any- 
thing known at the time," See Robb v. Vos, supra, 155 U. S. at 
page 42, 15 Sup. Ct. at page 14 (39 L. Ed. 52). Actual collection 
without suit of the note given by défendants for the 1908 rent was 
as effective an élection as collection by suit wotild bave been. The 
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accomplishment without suit of the resuit sought by suit îs, îf any- 
thing, more effective évidence of an élection than the mère bringing 
of suit, which, though subsequently discontinued, bas been held con- 
clusive évidence of élection. Thomas v. Watt, 104 Mich. 201, 62 N. 
W. 345, and cases cited; Cooper v. Smith, 109 Mich. 458, 67 N. W. 
516. The payment of an installment of purchase price is not highiy 
, significant of an élection, but the exercise by a buyer of acts of own- 
ership over the property bought which are inconsistent with the right 
to rescind the contract constitutes a waiver of such right. Thomas 
China Co. v. C. W. Raymond Co. (C. C. A. 6) 135 Fed. 25, 27, 67 
C. C. A. 629; Joslyn v. Cadillac Automobile Co. (C. C. A. 6) 177 
Fed. 863, 869, 101 C. C. A. 77. When complainants discounted de- 
fendanti' note for the 1908 rent, the rental was but partially earned. 
What could be a more effective exercise of ownership over the 
plantation than the collection of défendants' note for its future use? 
The doctrine of élection so applied is distinct from lâches and acquies- 
cence. See Shappirio v. Goldberg, supra, 192 U. S. at page 242, 24 
Sup. Ct. at page 259 (48 L. Ed. 419). It is to be noted that during 
the eight months which passed after knowledge of the terms of the 
Ross lease, and before suit was begun (five months of which time 
was subséquent to the survey), no suggestion of rescission was made 
by complainants, the demand upon défendants being, in substance, 
that they "make good" ; and on July 28, 1908, after the results of 
the survey were fuUy known, we find Roseboom calling upon Biles 
to carry out an alleged "guaranty" (apparently claimed to bave 
been made subséquent to the purchase) that he could rent the place at 
$1,6QÛ per year after the expiration of the Ross lease, and at the 
same time proposing to hold Corbitt liable for bis alleged misrepre- 
sentations. 

In our opinion, complainants must be held to hâve ratified the 
purchase, and the decree of the Circuit Court is, accordingly, affirmed 
with costs. 
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(Circuit Court of Appeals, Sixth Circuit. May 7, 1912.) 

No. 2,182. 

1. Trial (§ 420*) — Overrulinq of Motion foe Directed Verdict — Waiveb 

OF Errok. 

A défendant vvaires error, if any, in the overruling of a motion for 
directed verdict niade at the close of plaintiiî's case by introducing évi- 
dence in his own behalf. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. | 983; Dec. Dig. | 
420.*] 

2. Carriers (§ 287*) — K.vilroads — Care at Stations — Excursions. 

The duty rests upon a railroad eompany which bas attracted an un- 
usual number of people to a station by advertising an excursion to fur- 
nlsh greater facilities than usual to accommodate, care for, and protect 
those who avall themselves of Its offer. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1154-1159, 1161- 
1166; Dec. Dig. § 287.*] 

«For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rev'r Inclaxe» 
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3. Cabriers (§ 320, 347*)— Injuries to Passengebs— Taking Vf Passengebs 
— ExctjRsiON Train. 

Plalntiff, who was a young woman, went with a large nurnber of other 
people to a village station on défendants railroad to take a train for an 
excursion, whlch had been advertised by défendant. The platform, wbich 
was of cinders and gravel, was on a level wlth, and extended to, the near- 
est rail. Tbere was an unusual number of people on the platform await- 
Ing the train as It came In, and plalntiff, who had not procured a ticket. 
was passlng between them and the track to get to the ticket office, when 
she was struck and in.1ured by the bumper of the engine which extended be- 
yond the rail 27 incbes. There was no évidence tbat the engineer gave 
any signal or warning as the train approacbed plalntiff, and sbe testlfled 
that she dld not see it as It was behind her, although she knew it was 
comlng, and not far away. Ilcld, that the questions of defendanfs nég- 
ligence and plaintifC's contrlbutory négligence were both for the jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, IIPO, 1167, 1179, 1190, 1217, 123-3, 1244. 1248, 1315-1.325, 1346, 1350- 
1386, 1.3aS, 1397, 1402; Dec. Dig. §§ 320, 347.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Michigan. 

Action at law by Sarah J. Flintham, by Jennie Cook, her next 
friend, against Judson Harmon, receiver of the Père Marquette Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Afïirmed. 

Howard Streeter (Stevens, McPherson & Bills, on the brief), for 
plaintiff in error. 

E. C. Shields (Shields & Shields, on the brief), for défendant in 
error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was an action for personal 
injuries, and resulted in a verdict and judgment against the receiver 
for $1,280. Défendant in error was injured June 6, 1906, at the rail- 
road station in the village of Howell, Mich., situated on the Détroit 
Division of the Père Marquette Railroad. This division extends from 
Grand Rapids to Détroit, was in possession of and operated by Hon. 
Judson Harmon, as receiver, and the action was brought against him 
in his officiai capacity. The track runs east and west at Howell, and 
the station is situated on the north side of the track. The building 
is about 56 feet in length, having a bay window 8 feet in width and 
projecting 4 feet south of the line of the main structure. The space 
between the main structure and the first rail vc'as 15 feet 4 inches, and 
was covered with mixed cinders and gravel, and maintained and used 
as a platform at a level with the rail. A sidewalk was maintained 
at the west end of the station, and was the way ordinarily used by 
foot passengers going to or coming from the village. 

The railroad had advertised that an excursion would be made over 
the road at reduced rates of fare on June 6, 1906, to Détroit. On 
the morning of that date nearly 100 persons assembled at this station. 
Miss Flintham lived in Howell, and went to the station for the pur- 

*Vot otber caeea see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pose of going on the excursion as a passenger. Shortly before the 
arrivai of the train, while in search of her aunt and walking aiong 
the sidewalk at the west end of the station, she heard, though she 
did not see, the train coming from the west. A curve in the track 
along the west approach to the village seems to hâve prevented her 
from seeing the train. Failing to find her aunt, and not having pur- 
chased her ticket, she returned towards the track and attempted to 
pass eastward between the crowd and the north rail of the track to 
reach the ticket office in the ladies' waiting room located east of the 
bay window before mentioned. She had walked about 20 feet, when 
she was struck in the back by the end of the bumper of the locomo- 
tive, and seriously injured. 

The bumper projected over the north rail and platform about 27 
inches. Complaint is made that there was nothing in the platform 
specifically to indicate the line of danger caused by the projecting 
bumper of the engine or the overlap of the train, and that no provi- 
sion was made by the railroad to warn persons of such danger who 
were intending to take the train. No complaint, however, is made of 
any defect in construction or maintenance of the place so furnished 
and used as a platform. 

At the close of the testimony of plaintiff below, a motion was made 
by the railroad to direct a verdict on the grounds that the évidence 
did not show négligence on its part, but did show négligence of plain- 
tiff. The motion was overruled and exception reserved, and this rul- 
ing is made the basis of two assignments of error. Plaintiff in er- 
ror thereupon introduced its testimony. 

[1] It is scarcely necessary to say, for it has been said so often, 
that we cannot consider the supposed defects in the case as it stood 
at the time the motion to direct was overruled, for the railroad waived 
error, if there was any, by introducing testimony in its own behalf. 
McCabe & Steen Co. v. Wilson, 209 U. S. 275, 276, 28 Sup. Ct. 558. 
52 L. Ed. 788; Détroit United Ry. v. Nichols, 165 Fed. 289, 294. 
91 C. C. A. 257 (C. C. A. 6th Cir.) ; Léonard Martin Const. Co. v. 
Highbarger, 175 Fed. 340, 342, 99 C. C. A. 128 (C. C. A. 6th Cir.). 
The court subsequently refused to grant requests which were based 
on reasons the same as those stated in the motion to direct; but they 
do not differ in effect from a motion made to direct a verdict at the 
close of ail the évidence and must be tcsted by the familiar rules in 
that behalf. Erie R. Co. v. Rooney, 186 Fed. 16, 19, 108 C. C. A. 
118 (C. C. A. 6th Cir.). 

The contention is that the présence of the railroad track was of 
itself a warning of danger, and that Miss Flintham could not hâve 
failed to see the approaching train if she had used her eyes. This 
does not state the whole case. There are other pertinent questions 
of fact, such as (1) whether the railroad induced people in unusual 
numbers to corne to its station without providing any spécial means 
of warning them against danger from the approach of the train in- 
tended for their accommodation ; and (2) whether Miss Flintham was 
bound at her péril to estimate the distance between the north rail and 
the crowd and so to anticipate both the danger of the overlap of the 
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engine and traîn and of its overtaking her, when attempting to pass 
between the rail ànd the crowd in her efforts to reach thé ticket office. 
The case chiefly reHed on to shoW that the railroad was not négli- 
gent ànd that Miss Flintham was is Dotson v. Erie Railroad, 68 N. 
J. Law, 679, 686, 54 Atl. 827. That case and this contain distinguish- 
ing facts. There nothing was' done by the railroad outside of its or- 
dinary course of business to bring about an unusual gathering of peu- 
ple at the station to board the train. The jury in that case based its 
finding solely upon négligent construction of the platform, and the 
court held that, so far as the question of faulty construction was con- 
cerned, a verdict should hâve been directed for the railroad. So far 
as now important, the platform there as hère was on a level with the 
top of the rail ; and it consisted of flagging about the station, and 
thence of crushed stone to within 18 inches of the rail and then of 
planking to the rail. The injured plaintiff was walking on the plat- 
form in a place of safety, but swerved to a point so near to the rail 
as to be struck by the bumper of the engine drawing the train she 
was about to take. She testified that she was crowded toward the 
rail by passengers who alighted from the down train, but the testi- 
mony of her own witnesses as well as those of the Company satisfied 
the court that she was probably mistaken. The engineer saw her turn 
toward the rail, gave the danger signal, and put on the emergency 
brake, but too late to avoid striking her. The charge of the court 
below appeared to the reviewing court to hâve assumed without proof 
that the platform stopped at the edge of the graveled surface where 
it met the planking along the rail. Say the court (68 N. T. Law, 686, 
54 Atl. 830) : 

"Such a désignation by the court would lead tlie jury td assume without 
évidence that the company had fixed the danger liue at that point elghteen 
inches from the rail, and thus enlarged to a degree the company's liability for 
safety to the passenger." 

Plainly the reasoning of the court (upon which learned counsel hère 
rests his argument) could be accepted with référence to the facts and 
ruiings there under review, without being treated as applicable to the 
présent case. It is not disputed in this case that Miss Flintham had 
gone to the station with the intention of going on the excursion train 
as a passenger, and that at the time of receiving her injury she was 
walking on the platform toward the ticket office for the purpose of 
purchasing the necessary ticket. It would seem from the charge that 
the railroad conceded at the trial below, as in efifect it concèdes hère 
that thèse facts fixed the status of Miss Flintham as a passenger, and 
as entitled to a measure of care at the station as follows: 

"I also instruet y ou, as requested, that the duty imposed upon, the railroad 
Company to passengers at stations is the duty of exercising reasoiiaWe care for 
their protection, and the défendant in this case fultilled its duty if it fur- 
nished facllities, and condueted the œovement of passengers at the station at 
Howell in the manner generally found and believed to be safe by prudent 
railway companles." 

[2] It is obviously a reasonable rule, deducible from the principles 
of law governing common carriers, that a carrier's proposai through 
advertisement to conduct an excursion calculated to induce people to 
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travel in unusual numbers implies that it will furnish greater facilities 
to accommodate and to care for those who avail themselves of the 
proffer than its usual service requires. This applies to the stations 
and crowds assembling there, as well as to transportation. Taylor v. 
Pennsylvania Co. (C. C.) 50 Fed. 755, 759 ; Cannon v. Mid. Gt. W. 
Ry. Co., 6 Irish Rep. (1880-81) 199, 208; Cousineau v. Traction & 
Irighting Co., 145 Mich. 314, 318, 108 N. W. 720; I. C. R. R. Co. 
V. Treat, 179 111. 577, 579, 54 N. E. 290. Rejecting the idea that a 
carrier would be required to hâve a force capable of overcoming what- 
ever violence a drunken or riotous mob might choose to exhibit, it 
was said in the Cannon Case, supra : 

"Wlien a railway Company, for an excursion or other spécial purpose, in- 
vites numbers to its stations, It is not unreasonable to require more than the 
ordinary attendants to perform the same duties which devolve upon the usual 
staff at other times." 

The ruie thus laid down finds support in a class of cases which de- 
fine the duties of carriers, M^here, owing simply to density of popu- 
lation crowds are in the habit of gathering. Pennsylvania R. Co. v. 
Stockton, 184 Fed. 422, 424, 106 C. C. A. 433 (C. C A. 3d Cir.) ; 
Young v. New York, etc., Railroad, 171 Mass. 34, 35, 50 N. E. 455, 
41 L. R. A. 193 ; Dittmar v. Brooklyn Heights R. Co., 91 App. Div. 
378, 86 N. Y. Supp. 878, 879; McGearty v. Manhattan R. Co., 15 
App. Div. 3, 4, 43 N. Y. Supp. 1086; Graham v. Manhattan R. Co., 
149 N. Y. 336, 341, 43 N. E. 917. 

[3] The people at the Howell station seem to hâve so blocked the 
platform as to cause Miss Flintham to believe that she must go be- 
tween the crowd and the track in order to reach the ladies' ticket of- 
fice ; and, when she was struck by the bumper, she was walking close 
to the crowd — as one witness said, "she was hugging the crowd." 
She desçribes the situation thus : 

"When I turned back, I looked to see if any train was coming, and did not 
see any. Then I started to push through the crowd. There was quite a crowd. 
I started, I didn't like to push through the crowd so I started on the outslde 
to get my ticket, • * * I went out on the edge of the crowd. * * * 
Nobody warned me that the train was coming." 

. The testimony as to the speed at which the train approached the 
station is in conflict. She was run down in broad daylight. The en- 
gineer testified, but said nothing of sounding an alarm signal or of 
making any effort to stop his train, and we fail to discover that any 
employé. of the company did anything specially to warn Miss Flint- 
ham of her danger; and no one else appears to hâve realized her 
danger in time to warn her. We cannot in thèse circumstances con- 
ceive that the court could hâve done otherwise than to submit the 
cause, as it did, to the jury, upon the questions both of négligence 
of the railroad and contributory négligence of Miss Flintham. It is 
certain that the railroad specially invited the public to assemble at 
its stations and then at this station took no steps out of the ordinary 
character to warn the people gathered there of any danger or even 
to warn the plaintifî of her proximity to the zone of danger ; and it 
is in vain to say that her conduct can be held, as a matter of law, 
to hâve amounted to contributory négligence. As Justice Brewer said 
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in (the much-cited case of) Richmond & Banville Railroad Co. v. 
Powers, 149 U. S. 45, 13 Sup. Ct. 749, 37 L. Ed. 642: 

"It Is well settled that, where there is uncertainty as to the existence of 
«Ither n^ligence or contributory négligence, tlie question is not one of law, 
but of fact, and to be settled by a Jury; and this, whether the uncertainty 
arises from a conflict in the testimony, or because the facts being undisputed, 
fair-minded men will honestly draw différent conclusions from them." 

The assignments of error must be overruled, and the judgment be- 
low affirmed, with costs. 



CRQSLEY V. REYNOLDS. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1912.) 

No. 2,199. 

1. BiLLs AND Notes (§ 448*) — Action on Note— Défenses— Pleadino. 

A plea, in an action on a note, setting out contracts under whieh the 
note was glven, showing that it was in part payment for an interest in 
the Russlan rights in an invention whlch the parties were to go to Russia 
to exploit, with a proviso that In case the trlp was not undertaken the 
notes should be surrendered, and whlch alleged that the trip was not 
made, and défendant demanded the return of the notes, held to sufflcient- 
ly allège a failure of considération which constituted a légal and not an 
équitable défense. 

[Ed. Note.— For other cases, see BlUs and Notes, Cent. Dlg. §§ 1330- 
1339; Dec. Dlg. § 448.*] 

2. Evidence (§ 450*) — Construction— Admissibility or Pabol Evidence. 

Written contracts construed, and paroi évidence held admissible to ex- 
plain amblguities thereln. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 2066-2082, 
2084; Dec. Dig. § 450.*] 

S. Trial (§ 191*)— Actions— Instructions. 

Under the Mlchigan Negotiable Instruments Act (Pub. Âcts 1905, No. 
265), §§ 54, 61, which provides that a holder in due coursé Is one who, 
when he acquired an instrument, had no notice of any Inflrmlty thereln 
or defeet in the tltle of the person negotlating it, that the title of the 
porson negotlating an instrument is détective when he uegotlates it in 
breach of falth, and that, while every holder is deemed prima fade to be 
a holder in due course, when it is shown that the tltle of any person who 
has negotlated the instrument was détective, the butden is on the holder 
to prove that he or some person under whom he elaimed acquired the 
title in due course, whether a note in suit by a purchaser was negotlated 
by the original payée in bad faith where put in issue Is a question of 
fact for the .lury, and an instruction whlch assumes that the burden rests 
on the plaintiflf to prove himself a holder in due course is erroneous, 

[Ed. Note.— For other Cases, see Trial, Cent. Dlg. §§ 420-431, 435 ; Dec. 
Dig. § 191.*] 

4. BiLLS AND Notes (§ 537*) — Actions- Questions for Jubt. 

Evidence considered in an action on ^ note by a plaintlff elalmlng to be 
a holder in due course, and heUl to require the submission of such ques- 
tion to the .jury. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §§ 1862- 
1893 ; Dec. Dig. § 537.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

•For other caaes see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action at law by Charlotte W. Crosley against Mary H. Reynolds. 
Judgment for défendant, and plaintiflf brings error. ReversedL 

G. W. Radford, for plaintiff in error. 
T. E. Barkworth, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges 

KNAPPEN, Circuit Judge. The plaintiff in error sued upon a 
promissory note, negotiable in form, given by défendant to the or- 
dler of D. 1,. Baumgarten, dated May 25, 1908, purporting to be made 
at Jackson, Mich., payable three months after date at a bank in that 
city. The note was in fact made at Chicago, 111., on May 28th. The 
plaintiff claims to hâve bought the note at Cincinnati, Ohio, for value 
and in good faith, on June 4, 1908, and thus before maturity. The 
note is concededly a Michigan contract, and the rights of the parties 
are thus governed by the Negotiable Instruments Act of that state. 
The testimony is undisputed that the note in suit was made in con- 
nection with, and is one of those mentioned in, a written agreement 
between defencknt and Baumgarten called "Éxhibit A," made si- 
multaneously with the note ; the agreement (omitting signatures and 
formai parts) reading as follows : 

"Whereas, the undersigned, David Louis Baumgarten, is the Inventer of a 
certain device known as 'The Acme Sunlight Gas Generator,' and whereas, 
said Baumgarten is about to go to the Empire of Eussia to exhibit said de- 
vice and exploit same with a view to organizing a joint-stock compatiy in said 
Empire of Russia, to take over said invention and manufacture same for sale 
in the whole Russian Empire upon such terms and conditions as may be sat- 
isfactory to said Baumgarten ; and whereas, Mary H. Reynolds is deslrous 
of obtaining a one-eighth Interest in said invention and one-eighth of the 
proceeds or profits of said trip to Russia and aid in the promotion of said 
enterprise; and whereas, said Baumgarten is wllling to sell to said Mary H. 
Reynolds a one-eighth interest in said invention: Now, therefore, be it known 
by thèse présents that for and in considération of the sum of twelve thousand 
flve hundred ($i2,500.00) dollars in hand paid to me in the following manner, 
to wit, flve hiindred dollars in cash, and her promissory notes of even dates, 
payable three months after date for six thousand dollars each, twelve thou- 
sand dollars in ail, the receipt of which is hereby acknowledged, I do hereby 
transfer and set over to said Mary H. Reynolds, her heirs and assigns, an un- 
divided one-eighth Interest in said invention, or the proceeds of sale of said 
one-eighth interest in Russia, upon the furtlKer condition that said Mary H. 
Reynolds will with others accompany said Baumgarten to Russia, and to 
the best of her ability asslst said Baumgarten in the promotion of said Com- 
pany in said territory. 

"Said Baumgarten agrées and blnds himself to pay ail the expenses of said 
Mary H. Reynolds to St. Petersburg, Russia, and back to Jackson, Michigan, 
and further agrées that before any money shall be drawn out of said enter- 
prise the sum of twelve thousand and flve hundred dollars shall be paid to 
said Mary H. Reynolds and constitute a first lien upon any moneys derived 
from said enterprise in said territory, and thereafter said Mary H. Reynolds 
shall reoelve one-eighth of ail sums received from said enterprise. * * • 
It Is nnderstood that thls contract and interest conveyed as above refers only 
and solely to business transacted in the Empire of Russia, and to no other 
territory or place." 

It is also undisputed that in connection with the delivery of the 

notes by défendant, and the delivery to her of Exhibit A, Baumgarten 

196 F.- 
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delivered te» her his signed agreement, adâressed to lier and called 
"Exhibit B," the body of which reads : 

"With référence to our contract and proposed trip to Russla, in case the 
trlp Is not undertaken, I agrée to return ail papers and notes upon your re- 
quest." 

Défendant testified, without dispute, but under objection for în- 
competency and otherwise, that she was reluctant to go into the en- 
terprise, and that in connection with the making and delivery of the 
notes it was agfeed that, if she did not wish to go to Russia, the notes 
were to be returned to her, and that "when that Word was given" it 
was put in writing, Exhibit B being referred to as the writing, which 
défendant testified expressed her understanding about the return of the 
papers. Défendant testified, without dispute, that immediately after 
her return home from Chicago, andi before June Ist, she notified 
Baumgarten that she had decided not to go to Russia, and demanded 
back her notes ; that Baumgarten promised to return them ; but that 
in spite of defendant's active eflForts, even to the extent of foUowing 
Baumgarten to New York, she failed to obtain the notes or get an 
interview with him. Baumgarten did not testify. Plaintifï's purchase 
of the note was made by her husband as her agent, and she is admit- 
tedly bound by whatever notice or knowledge the latter had. It is 
conceded that, before the note was bought, plaintifï's husband was 
shown Exhibit A ; but it is denied that he had knowledge of Exhibit 
B, or of the agreement under which it is alleged to hâve been made, 
or of the alleged demand for the return of the notes. The issues thus 
presented were: First, the alleged lack of considération of the note 
and its fraudulent negotiation after demand for its return; and, sec- 
ond, whether plaintiff became by her purchase a holdèr in due course. 
At the conclusion of the évidence plaintiff asked direction of verdict 
in her favor, which was dlenied. The issues stated were submitted to 
the jury under detailed instructions. Défendant had verdict. The er- 
rors assigned relate to the refusai to direct verdict for plaintiff, to in- 
structions andI refusais to instruct, including the interprétation and ef- 
f ect of the contract between défendant and Baumgarten, and to the ad- 
mission of évidence. 

[1] 1. Alleged équitable défense. 

Plaintiff urges that the défense presented by the plea is purely 
équitable, and invokes the rule that équitable défenses to actions at 
law will not be recognized in the fédéral courts (Burnes v. Scott, 117 
U. S. 582, 6 Sup. Ct. 865, 29 L. Ed. 991). We think, however, that 
the first riotice attachedl to thè plea (to which are annexed Exhibits A 
and B) sufficiently allèges a lack of considération for the note, defend- 
ant's construction of the contract as above set forth, her élection to 
abandon the trip to Russia, her demand of the notes and the refusai, 
the transfer to plaintiff in fraud of defendant's rights, plaintiff 's notice 
of such failure of considération and fraud, andI her chargeability there- 
with. This wé think sufficiently states a légal défense. 

[2] 2. The interprétation of the contract. 

The jury was instructed that "the contract in question updn its 
face conveys the. information" that the note was dépendent for its 
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validity upon defendant's joining- Baumgarten in the trip to Russia; 
and thàt it not having been shown that this trip was undertaken, the 
défendant was entitled to hâve the notes returned to her under the 
terms of Exhibit A. If this instruction means that Exhibit A, inde- 
pendently of Exhibit B, or of the testimony of the défendant, is to be 
construed as stated in the instruction, and if the instruction is correct, 
the court would bave been justified in directing a verdict for défend- 
ant ; for it is admitted that plaintiff's agent was acquainted with Ex- 
hibit A before the note was purchased. In our opinion, Exhibit A, 
does not clearly and unambiguously provide that the note shall be voici 
unless défendant should join with Baumgarten in the trip to Russia. 
We think Exhibit A, standing alone, susceptible of an interprétation 
that the notes and check were to be used in any event for the purposes 
of the enterprise, as a loan or advancement, though not in terms so 
characterized ; that the $12,500 advanced by défendant was to "con- 
stitute a fîrst lien upon any moneys derived f rom said enterprise," and 
was to be paid) to her "before any money shall be drawn out of said 
enterprise," whether she went to Russia or not ; and that the one- 
eighth interest in the invention as defined was to be given défendant 
upon condition that she join in the trip and take part in the promotion 
of the enterprise. We therefore think the construction adopted by 
the court was erroneous and compels a reversai of the judgment. Nor 
do we think that the language of Exhibit B, unaided by testimony as 
to the circumstances under which it was made and delivered, un- 
equivocally déclares that the notes were to be returned in case de- 
fendant should not accompany Baumgarten to Russia. On its face 
and unexplained, it does not clearly exclude an interprétation that the 
notes were to be returned only in case the trip should not be under- 
taken by Baumgarten. On the other hand, the language of Exhibit 
B does not unambiguously lirait the obligation to return the notes to 
the contingency of Baumgarten's failing to make the trip. The words 
"with référence to our contract and proposed trip to Russia" may well 
mean "with référence to our contract and our proposed trip to Rus- 
sia," and, if so, the meaning would seem to be that the notes were to be 
returned if the joint trip was not undertaken. It seems a fair in- 
ference from defendant's testimony (although perhaps not expressly 
stated) that Exhibit B was drawn after Exhibit A had at least been 
draf ted. In any event, Exhibit B presumptively was drawn because it 
was supposed to add something to Exhibit A. If Exhibit B is to be 
construed as requiring the return of the notes only in case Baumgar- 
ten should himself abandon the trip, it adds nothing to Exhibit A, un- 
less by stating in express terms what would necessarily be implied 
from Exhibit A. We think it was both compétent and relevant to 
show the circumstances under which Exhibit B was given, for the 
purpose of explaining the meaning of the contract. 

[3] 3. The effect of the contract. 

Àccepting defendant's testimony as to the agreement, Baumgarten 
was under obligation to return the notes to défendant upon her de- 
mand of them and upon notice from her that she abandoned the en- 
terprise, including the trip to Russia ; and Baumgarten could not hâve 
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recovered upon the notes if défendant's testimony in this regard were 
accepted. Section 54 of the Michigan Negotiable Instruments Act 
(P. A. Mich. 1905, pp. 389, 397), déclares that : 

"A holder In due course is a holder who bas taUen the Instrument under 
the foUowlng conditions: * ♦ * Fourth, that at the tiine it was negotiat- 
ed to him he had no notice of any infirmity in the instrument or defect in 
the title of the person negotiating it." 

Section 57 déclares that: 

"The title of a person who negotîates an instrument îs defective within the 
meaning of this act when * * * he negotîates it in breach of faith, or un- 
der such circumstances as amount to a fraud." 

If, therefore, the testimony of défendant is accepted, the negotia- 
tion of the notes by Baumgarten, after notice by défendant of her 
abandonment of the trip to Russia and after demand upon him for, 
andi his promise of, the return of the notes, was in "breach of faith," 
and "under such circumstances as amount to a fraud." 

4. The burden of proof. 

Section 61 of the Negotiable Instruments Act provides that: 

"Every holder is deenied prima facle to be a holder in due course ; but when 
it is shown that the title of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove that he or some person 
under whom he claimed acquired the title as a holder in due course." 

After stating plaintiff's claim that the note was purchased before 
maturity for value and without notice, the instruction was given that : , 

"Upon that issue, and upon the proof of the facts and circumstances which 
hâve been made by the défendant, as showing in what manner the note was 
proeured, the burden of satlsfying you that this was delivered in good faith, 
was aoquired in good faith, and without notice of any inflrmity therein, is 
upon the plalntlff In the cause." 

We think the jury likely to understand this language as an instruc- 
tion that the proof in the case was such as to throw the burden on the 
plaintiff of proving her acquisition of the note in good faith and with- 
out notice, rather than as leaving it to the jury to apply the rule as to 
the burden of proof accordiing as the fact should be found respecting 
Baumgarten's right to negotiate the notes, and that the instruction was 
therefore erroneous. 

[4] 5. The motion for directed verdict. 

We think the case presented questions of fact for the détermination 
of the jury. As already said, défendant's testimony supported a con- 
struction of the agreement entitling her to abandon the enterprise and 
thereupon to demand and receive the return of her notes. Accord- 
ing to défendant's testimony, such abandonment was made, the notes de- 
manded, and their return promised not only before Baumgarten's trip 
to Russia, but before the alleged negotiation of the note in suit. While 
the évidence on plaintiff's behalf, if accepted, shows her to be a holder 
in due course, and while there was no controversy over the delivery 
of the note to plaintiff's husband and payment therefor on June 4th, 
there was testimony from which the jury might properly reach a con- 
clusion that plaintiff didi not become a holder in due course under the 
statute. It appeared that about two months before the contract and 
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notes in question were made, plaintiff's husband (who was a lawyer), 
as Baumgarten's attorney and représentative, opened active negotia- 
tions for the sale of the notes to be thereafter procured, and at a dis- 
count of $1,000, although the maker was regarded entirely responsi- 
ble; that in such negotiations he suggested keeping from d'efendant's 
sons, who were in the banking business, knowledge of the pro]);,je(l 
transaction, on the ground that they would be likely to oppose their 
mother's making the investment ; that while no bonus was paid upon 
the alleged purchase of the note in suit, plaintiff paid but Httle more 
than half its face in cash, the balance being paid by the surrender of a 
note held by plaintiff against Baumgarten, together with an interest 
in certain gas machines ; that after the purchase in question plain- 
tiff's husband continued active and urgent efforts to sell both notes, 
two days after the purchase in question offering to the correspondent 
with whom negotiations had been opened before the notes were made 
a discount of $500 on one note or $1,000 on both, in a way consistent 
with Baumgarten's ownership of both notes. The proffered discount 
on the two notes was later increased to $1,250, and still later to $1,500. 
In some of the later correspondence référence is made to one of the 
notes as already discounted, subject to the prior rights of the cor- 
respondent mentioned. 

In answer to the argument that plaintiff's husband would hâve been 
unlikely to invest bis wife's money in the note if he had had notice of 
any infirmity in Baumgarten's right to negotiate it, it may be said 
that the évidence would support an inference that plaintift"'s husband 
did not intend that she should permanently retain the note, but that 
her acquisition of it was intended to be temporary, and only until the 
final negotiation of both notes. In our opinion, it was open to the 
jury to conclude, upon the évidence as it stood, that Baumgarten's ti- 
tle to the note when transferred to plaintiff was defective within the 
Negotiable Instruments Act; thus throwing upon plaintiff the burden 
of showing that she became a hokler in due course. Andi without set- 
ting out the évidence completely, we content ourselves with saying that 
we thmk there was évidence in the correspondence carried on by 
plaintiff's husband, both before and after the making of the notes, 
tending to show such close and confidential relations on liis part toward 
Baumgarten, with respect to the note transactions, as to make it not 
unlikely that he should receive information respecting Baumgarten's 
right to negotiate the note sufficient to at least put him upon inquiry 
as to such right. That such inquiry, if doily prosecuted, would bave 
disclosed Baumgarten's defective title, was open to inference. A 
question of fact was thus presented as to the character of plaintiff's 
holding. 

We hâve not discussed ail the errors assigned, as the questions raised 
by them are likely not to occur upon a new trial. 

For the reasons stated, the judgment must be, reversed, and a new 
trial ordiered. 
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DOLBBAR T. FOREIGN MINES DEVELOPMENT CO., Limited, 

(Circuit Court of Appeals, Ninth Circuit May 20, 1912.) 

No. 2,072. 

1. CoEPOBATioNS (8 252*) — Stockholdeh's Liabilitt— Nature and Chab- 

ACTEB. 

Const. Cal. art. 12, § 3, provides that each stockbolder of a corporation 
shall be indivldually and personally llable for such proportion cf. ail Its 
debts and liabilities contracted or incurred during the time he was a 
stockholder as the amount of stock or shares owned by blm bears to 
tlie whole of the subscribed capital stock or shares of the corporation. 
EeU, that the stockholder's liabllity under such section was a primary 
and absolute one, attaching at the moment the debt was created, to en- 
force which the créditer might proceed directly against the stockholder, 
without first exhausting its remedy against the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1016-1023 ; 
Dec. Dlg. § 252.* 

Stockholder's liabllity to creditors in equlty, see notes to Rickerson 
Roller-Mill Co. v. Farrell Foundry & Machine Co., 23 C, C. A. 315 ; Scott 
V. Latimer, 33 C. 0. A. 23.] 

2. CoRPOKATioNS (§ 252*) — SiocKHOLDERs— Individual Liability— Mobt- 

QAaES. 

Const. Cal. art. 12, § 3, créâtes a primary and absolute stockholder's 
liability for corporate debts, and Code Civ. Proc. Cal. § 726, relatlng to 
mortgages, provides that there can be but one action for the recovery 
of any debt, or the enforcement of any rlght seeured by mortgage on 
real or Personal property, which must be in accordance with the provi- 
sions of the chapter. Éeld that, where a corporation borrowed money 
and seeured the same by a mortgage on its real property, the mortgagee's 
obligation to first enforce payment by foreclosure proceedlngs and charge 
the corporation with a Personal liability for the deflclency only was an 
obligation to the corporation alone which did not affect the mortgagee's 
right to pursue the statutory liability of stockholders, and hence the 
mortgagee was not bound to foreclose before proceeding to enforce such 
stockholder's liability. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1016-1023 ; 
Dec. Dig. § 252.*] 

Koss, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Nortnern 
District of California. 

Action by the Foreign Mines Development Company, Limited, 
against C. E. Dolbear. Judgment for plaintifï, and défendant brings 
error. AfBrmed. 

Bishop, Hoefler, Cook & Harwood, of San Francisco, Cal., andi A 
J. Harwood, for plaintiff in error. 

Charles W. Slack, of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error, a creditor of 
the California Trôna Company, a corporation, brought an action 
against the plaintiff in error to recover judgment against him upon 
his individlial liability as a stockholder of that corporation. The debt 
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due to the défendant in error from the corporation was secured by a 
mortgage upon real property in the state of California. The complaint 
alleged that the défendant in error loaned to the Cahfomia Trôna 
Company $104,500, and it was stipulated in an agreed statement of 
facts that ail of said sum except $4,000 thereof was secured by the 
mortgage at the time when it was loanedi, and that on November 29, 
1909, the défendant in error had commenced an action for the fore- 
closure of said mortgage and the recovery of the indebtedness there- 
by secured, which action was brought in the Circuit Court of the Unit- 
ed States for the Northern District of California "and is now pending 
in that court." The défense pleaded in the answer of the plaintifï in 
error herein was the f act that the mortgage had been so executed, and 
that said action had been commenced and was still pending for its 
foreclosure. Upon the pleadings and the stipulated facts, the court 
below renderedi a judgment for the défendant in error. 

The plaintifï in error contends that under the laws of the state of 
California, if at the time when a corporation debt is contracted, and 
as a part of the same transaction, the debt is secured by a mortgage, 
a stockholder of the corporation is liable only for his proportion of 
any deficiency that may remain after the sale of the mortgaged prop- 
erty. 

[1] The Constitution of California, article 12, § 3, provides: 

"Each stockholder of a corporation or joint-stock association shall be In- 
dividually and personally liable for such proportion of ail its debts and lia- 
blUties contracted or incurred, diiring the time he was a stockholder, as the 
amount of stock or shares owned by him bears to the whole of the sub- 
scrlbed capital stock or shares of the corporation or association." 

It is the law in the most of the states that a creditor of a corpora- 
tion must exhaust his remedy against the corporation before he can 
proceedi against the stockholders to enforce their individual liability 
for the debt, and the same is held in several of the states in which the 
liability of a stockholder is declared by statute to be primary. Cal- 
ifornia is one of the few states in which the liability of the stock- 
holder is primary and absolute and attaches at the moment when the 
debt is created, and in which the creditor may proceed directly against 
the shareholder to enforce his liability, without first exhausting his 
remedy against the corporation. Sonoma Valley Bank v. Hill, 59 Cal. 
107; Young v. Rosenbaum, 39 Cal. 646; Mokelumne Hill Canal, etc., 
Min. Co. V. Woodbury, 14 Cal. 265. 

[2] But it is said that the creditor cannot proceed against the stock- 
holder in this case because of the terms of section 726 of the Code of 
Civil Procédure, which providJes: 

"There can be but one action for the recovery of any debt or the enforce - 
ment of any right secured by mortgage upon real or personal property, which 
action must be In accordance with the provisions of this chapter." 

And référence îs made to décisions in which that section has been 
construed, as in Crisman v. Lanterman, 149 Cal. 651, 87 Pac. 89, 117 
Am. St. Rep. 167, where it was held that, until there shall be a sale 
of the mortgaged property resulting in a deiiciency, there can be no 
Personal judgment against the mortgagor, "who is entitled to bave his 
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debt paid out of the land, so far as the proceeds of the laiid realized 
on foreclosure sale may render payment possible. The land is thus 
made primarily liable for the payment of the obligation, and the mort- 
gagor can be called upon to pay only where the proceeds of the sale 
of the land are insufficient." And in Moore v. Gould, 151 Cal. 731, 
91 Pac. 616, the court reaffirmed the rule that there is no Per- 
sonal liability on the part of a mortgagor unless the security shall 
prove insufficient to satisfy the debt. The argument is that inasmuch 
as the mortgagee could not enforce his claim against the corporation 
by an action to recover the debt due, but is obliged to resort to a 
suit for the foreclosure of his lien and to exhaust his security before 
taking a defîciency judgment against the mortgagor, the stockholder's 
rights are measured by those of the corporation, alid that he, as well 
as the corporation, may require that the lien be exhausted by the 
foreclosure thereof before a judgment may be entered against him. 
The décision in Knowles v. Sandercock, 107 Cal. 629, 40 Pac. 1047, 
directly answérs this contention. In that case the court said : 

"The note was due, but the mortgage had not been foreclosed. This fact 
constitutes no défense for défendants. They are not alïected by the fact 
that, because of the mortgage, only an action for foreclosure could be brought 
against the corporation. The mortgage only affects the remedy against the 
mortgagor — the corporation. The liability of the stocliholder, as has already 
been said, is prima ry in the sensé that he is not a surety. He is not injured, 
nor is he benelited by the fact that the corporation has given security." 

It is urged that the décision in that case does not control décision 
in the case at bar, that in that case the mortgage was not given to 
secure the debt until a year after the debt had been incurred, and six 
months after the commencement of the action to enforce the stockhold- 
er's liability, and it is said that a différent rule should apply m a case 
where, as hère, the mortgage was given at the time of incurring the 
debt, for the reason that, when the debt in this case was contracted, 
the extent of the obligation ôf the corporation was only to pay any 
deficiency that might exist after the foreclosure sale, whereas in 
Knowles v. Sandercock, at the time when the action was brought 
against the stockholder, no mortgage had been given to secure the 
debt, and it might properly be said that the obligation of the corpora- 
tion was at that time a debt to the fuil extent of the sum involved. 
But we are unable to see how or upon what principle it can be heldl 
that it makes any différence at what time the mortgage is given. 
Whenever and as soon as it is given, the mortgagee consents as be- 
tween himself and the mortgagor to look first to the security, and to 
subject his claim and demand to the provisions of section 726. But 
that is his agreement with the corporation only. It is not his agree- 
ment with the stockholders, nor does it affect his right of action 
against a stockholder. It "only affects," as the court said, "the rem- 
edy against the mortgagor." Again the court said: 

"He is not injured, nor Is he beneflted by th? fact that the corporation has 
given security." 

It is clear that the court in that case made no distinction between a 
mortgage securing antécédent debts and one securihg a contemporai 
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iieous obligation. Nor can any tenable ground for such a distinction be 
found. Section 726 does not modify the obligation of the maker of 
a promissory note secured by mortgage. Its effect is only to limit the 
remedy for the enforcement of the obligation. As stated therein, it 
prescribes the form of action "for the recovery of any debt or the en- 
forcement of any right secured by mortgage." The obligation secured 
by the mortgage is still a "debt." Section 728 speaks of "the debt for 
which the mortgage, lien or incumbrance is held." In ïîenley v. Hotal- 
ing, 41 Cal. 22, the court said: 

"A mortgage is a securlty for the performance of au agreemeiit, which is 
nsually to pay a sum of money. Leaving ont of view other agrocments than 
those for the payment of money. it is essential fhat there he an agreement. 
either express or implied, on the part of the mortgagor, or sonie one in whose 
behalf he exécutes the mortgage, to pay to the mortgagee a suni of money. If 
there is no debt, there is no mortgage." 

In Adler v. Sargent, 109 Cal. 42, 41 Pac. 799, it was said : 
"The mortgage is a mère incident to the debt wliich it secured." 

In Lilly-Brackett Co. v. Sonnemann, 157 Cal. 192, 106 Pac. 715, 
21 Ann. Cas. 1279, the court said: 

"The note is the principal obligation, and the mortgage is an incident, and 
although the note and mortgage are one inséparable contract, the statute 
which opérâtes as a bar to the action on the debt deprives tbe mortgagee of 
the right to foreclose the lien of the mortgage." 

In Harper v. Gordon, 128 Cal. 489, 61 Pac. 84, it was said: 

"The primary purpose of the mortgage is to secure the payment of the debt, 
by ereatiug a lien on the property." 

And in Ahern v. McCarthy, 107 Cal. 382, 40 Pac. 482, the court held 
that the fact that the mortgage was void did not invalidate the debt 
it was intendted to secure. Thèse statutes and décisions ail indicate 
that, notwithstanding the provisions of section 726, the obligation of 
a mortgagor remains a debt, and that under the law of that state, as 
construed by the highest court of the state, it is one of the class of 
debts for which stockholders are liable. In brief, the policy of the 
law of the state is that the shareholder shall be directly and primarily 
liable as a principal debtor for the debts of the corporation, and that 
bis liability shall not be affected by the fact that a mortgage may hâve 
been given to secure the debt, and that after having paid the debt, his 
recourse shall be to avail himself of the benefit of the security ac- 
cording to the equities between the shareholders. 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). By the Constittition as well as 
a statute of California, the holders of stock in the corporations of 
the state are made liable for the corporate debts contracted or incurred 
while they were stockholders, in the proportion that the number of 
shares owned by such stockholder bears to the whole of the sub- 
scribed capital stock or shares of the corporation. Article 12, § 3, 
Constitution; Civil Code, § 322. 

The Suprême Court of the state has in a number of cases construed 
thèse constitutional and statutory provisions to mean that the lia- 
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bility thus fixed upon such stockholders is primary in its cKaracter and 
not one of surety. In the case of Knowîes v. Sandercock, 107 Cal. 
629, 637, 40 Pac. 1047, 1048, relied on in the opinion of the court, 
it is said: 

"The statute expressly makes the stoekholder liaWe for the debts of the 
corporation, and It would not be good pleading to aver that the stoekholder 
borrowed the money or bought the goods for which the indebtedness arose. 
The debt to be alleged Is the debt of the corporatiou." 

By the construction placed by the highest court of the state upon 
the constitutional and statutory provisions referred to, the fédéral 
courts are of course bound. But the construction of the statute is one 
thing, and the proper déduction to be drawn, in a given case, from 
the meaning thereby fixed, is an entirely différent thing. The latter 
is more or less persuasive only, depending upon its soundness or un- 
soundness. I am unable to agrée vi^ith the conclusion drawn by the 
court in the case of Knowles v. Sandercock, 107 Cal. 641, 642, 40 
Pac. 1047, that, because the stoekholder is primarily liable for his pro- 
portion of the debts of the corporation, the terms andi conditions con- 
trolling the indebtedness are no concern of his; that "he is not in- 
jured nor is he benefited by the fact that the corporation has given 
security." The previous décision of the same court (Sonoma Valley 
Bank v. Hill, 59 Cal. 107), cited in support of that view, I submit, with 
ail respect, does not ail support it, for, as will be readily seen by a 
référence to it the security given by the corporation in that case for 
the debt was a mère pledge of personal property concerning which 
there was no such statute as section 726 of the Code of Civil Pro- 
cédure of California. 

. In the présent case we hâve to consider the plaintiflf in error prima- 
rily liable for his proportion of the debts of the corporation in which 
he held the stock referred to in the record. But it is for his proportion 
of those debts only that he is liable. He owed his proportion of what 
the corporation owed, nothing more and nothing less. And he owed 
it upon precisely the same terms and conditions that the corporation 
owed the debts. The character of the burden was precisely the same; 
the corporation was primarily liable for the whole of its dtebts, and each 
stoekholder primarily liable for his proportion of them. AU of thè 
diebts in question in this case, excepting an indebtedness of $4,000, be- 
ing secured by a mortgage given upon real estate by the corporation 
to the défendant in error, that portion of the debts of the corporation 
for which the plaintiff in error was primarily liable falls, therefore, 
within that other provision of the statutes of California which provides 
that there can be but one action for the recovery of a debt so secured. 
Code Civil Procédure, § 726. 

■ The meaning of that section of the statute has also been often de- 
clared by the Suprême Court of the state. In a comparatively late case 
(Crisman v. Lanterman, 149 Cal. 647-651, 87 Pac. 89, 90 [117 Am. 
St. Rep. 167]) itissaid: 

"By the judgmerit in sueh action, the land is subjected to a sale for the 
purpose of satisfying the plaintlff's demand, and, if the proceeds bé insuffl- 
clent, a judgment for the balance is then docketed against the défendants per- 
SQually liable for the debt. Until there shall be a deflciency on such saie, 
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theré can be no Personal judgment against the mortgagor, who Is entitled to 
hâve hls debt pald out of the land so (ar as the proceeds reallzed on fore- 
closure sale may render payment possible. The land Is thus made prlmarily 
liable for the payment of the obligation, and the mortgagor can be called on 
to pay only where the proceeds of a sale of the land are insufflcient. He is 
therefore entitled to Insist that the mortgagee shall not, by releasing the land, 
which should be made to pay the debt, throw upon him a Personal Uabllity 
therefor. Bartlett v. Cottle, 63 Cal. 366; Biddel v. Brizzolara, 64 Cal. 354, 
362 [30 Pac. 609] ; Bull v. Coe, 7T Cal. 54 [18 Pac. 808, 11 Am. St. Rep. 235] ; 
Porter v. Muller, 65 Cal. 512 [4 Pac. 531] ; Barbier! v. Ramelli, 84 Cal. 154 
[23 Pac. 1086] ; McKean r. German American Sav. Bank, 118 Cal. 334 [50 Pac. 
656]; Woodward v. Brown, 119 Cal. 283 [51 Pac. 2, 542, 63 Am. St. Rep. 
108}." 

If, as we are bound to hold ( f ollowing the décisions of the Suprême 
Court ôf the state in construing the state statutes) that the corpora- 
tion cannot be called on to pay the debt thus secured until the proceeds 
of a sale of the mortgaged property prove insufficient for that purpose, 
it is perfectly manifest that the stockholder cannot be compelled to 
pay his proportion of the secured debt until the same time, without 
placing upon the stockholder a greater andi further burden than rests 
upon the corporation itself ; for, if the stockholder may be compelled 
to pay his proportion of such secured debt the instant it becomes due, 
he may well be put to the cost and uncertainty of litigation in the ef- 
fort to recover such excess payment as may be shown, after disposai 
of the mortgaged property, to hâve been made by him. Such a resuit 
would far exceed the liability of the stockholder under the provisions 
of the Constitution and statute of California as construed by the Su- 
prême Court of the state. 

I therefore think that the judgment of the court below should be 
modified by limiting the recovery of the plaintiff in the court below 
to the defendant's proportion of the California Trôna Company's in- 
debtedness not included in the mortgage, with a provision to the eflfect 
that the judgment should be without préjudice to any future action 
for the recovery of any other or further sums for which the die fendant 
may be shown to be liable. 



XJPTON V. WHITAKEE et al. 

(Circuit Court of Appeals, Slxth Circuit. May 15, 1912.) 

No. 2,203. 

Collision (§ 102*) — Steam Vessels Meeting — Fault. 

A collision oecurred at night in Détroit river between the steamer 
Gçault, going up, and the steamer Whitaker, comlng down, at a point 
where the dredged cihannel widened abruptly to the south and east The 
Gault was going up near the east slde of such widened channel, and so 
continued until she reached the shoulder, and then turned westward, 
striking the Whitaker as she came f rom the mouth of the narrower chan- 
nel. The vessels had exchanged signais for passing port and port. Eeld, 
1 that the Gault was clearly in fault for not either crossing over sooner 
so as to get on a course parallel to that of the Whitaker, or slowlng imtil 
the latter had passed before crossing; also, ftejd on the évidence that 
the Whitaker was on the proper side of the channel, and was not charge- 
aWe -With contributory fault in vlew of the rule thât, where the fault of 

•For Qtber caaea «ee same toplc b { ncmbee In Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexe* 
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one vessel Is suffielent to account for a collision, the fault of the other 

must be dearly establisbed. 

[Ed Note. — ^For other cases, see OoUislon, Dec. Dig. | 102.* 

Signais of meeting vessels In collision, see note to Tbe New York, 30 

C. O. A. 630.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

Suit in admiralty by Charles Whitaker and others, owners of the 
steamer Whitaker, against the steamer Gault, Frank S. Upton, claim- 
ant. Decree for libelants, and claimant appeals. Affirmed. 

In Détroit river, a few miles below Détroit, Is situated an artiflcially im- 
proved channel in connection with what is known as the ''Lime Kiln Cross- 
ing," In May, 1907, the Improvement work was in progress. In that part of 
the channel hère involved, the range llnes indicated upon the charts, for the 
information of navigatots, were for the upward bound vessels, first upon the 
Elliott Point ranges, and then swung Into and were upon the Lime Kiln 
Crossing ranges. The range lights in each case were at the downstream or 
southerly end of the range. Adiacent to thç point of range intersection, the 
upper part of the channel, as then staked and buoyed, was 300 feet wide, 
being 150 feet on each side of the Lime Kiln Crossing range line. The east 
side line of the channel was stralght and parallel to the range. The west 
slde line was irregular, but at two points, one of which is the critical point 
in question, It approached to wlthin 150 feet of the range, and the intermedi- 
ate western wldening is therefore Immaterial. Near the point of range In- 
tersection, the easterly boundary of this marked channel swung out rapidly 
to the east and then turned again southerly parallel to the range line and 
distant 300 feet therefrom. The channel may, therefore, be roughly com- 
pared, at least upon the easterly slde, to a bottle with a long narrow neck. 
The point corresponding to the base of thejieck, where the side Une turned 
out at an angle to form the wider body, is .marked by what is called in this 
record the red spar or the red buoy, and was indicated at the tlme in ques- 
tion by a red float Jlght. On <Èe evening of May 12, 1907, the steamer Gault, 
218 feet long, 32 feet beam, and 1,450 net tons, was up bound, laden with coal, 
and the steamer Whitaker, 220 feet long, 38 feet beam, and of 1,400 net tons, 
was down bound, laden with corn. The two steamers came in collision at a 
point not far from this red spar, and the Whitaker was sunk. The appellees, 
as owners of the Whitaker, Ubeled the Gault. Proceedings were had to 11m- 
It the liabUity, the Gault was surrendered and sold, and the controversy has 
proceeded over the fund in court. The only question now Ihvolve'd is that 
of fault as between the two boats. 

The court below found that the Gault was golely in fault, and rendered 
Judgment accordingly. The appellant, as claimant of the Gault, Insisted that 
the Whitaker was solely in fault, or, if not, that the damage shouid be dl- 
Tided, and appeals to this court upon the same contentions. 

H. A. Kelley (Hoyt, Dustin, Kelley, McKeehan & Andrews, of 
counsel), for appellant. 
Robert Gray (Gray & Gray, on the brief), for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). 
We are satisfied that the Gault cannot escape blâme. The find- 
ing of the District Judge was that the collision occurred in 
the lower and wider part of the channel, and as the resuit of the 
Gault's sudd«i and inexcusable sheer. This conclusion would 
end ail contrOTcrsy; but we prefer to rest the liability of the Gault 

•Tôt otbwr cuu M* Mm* topio * | nvubbb In D«c. * Am. Disa. 1907 ta data, A Rep'r tnaexM 



UPTON V. WHITAKER 653 

upon a somewhat broader ground, and one which is not complicated, 
as the other is) by a great mass of conflicting testimony, but dépends 
on the undisputed facts. The vessels had in due time exchanged sig- 
nais, and had agreed upon a meeting port to port. The Gault was 
coming up along what may be called the easterly edge of the body of 
the bottle, 300 feet away from the range hne, and was approaching 
the shoulder leading over to the neck. The Whitaker was coming 
dbwn in this narrow neck. Her exact position, laterally in this channel, 
is in dispute ; but it is clear that she had a right to be foUowing the 
range Une, and only yielding, or being prepared to yield, so much as 
would give room for a safe meeting. It is also clear that the Gault, 
from her position, was observing the Whitaker's lights from a con- 
sidérable angle, and could not exactly place her laterally in the chan- 
nel, and so was bound to assume that the Whitaker was, or might be, 
where she had a right to be, viz., substantially on the range line. Fur- 
ther, the Gault being up bound, in a current of 2 or 21/2 miles an hour, 
had full control of her own course and speed, could estimate f airly well 
the speed at which the Whitaker was coming down, and knew the 
difficulties attending the handling of a down-bound boat in such a 
channel and in such a current. If, therefore, the meeting was, as the 
Gault claims, exactly abreast of the red light, the Gault was bound to 
know, with substantial accuracy, that it would occur at that place. So 
it appears that the Gault, knowing or being bound to know that the 
Whitaker might be passing the red light at the very moment the Gault 
reached the same point, nevertheless starboarded and followed westerly 
along the shoulder of the bottle, coming out into the narrow neck chan- 
nel at an angle which on that course would bave taken her bow well 
over toward the central or range line before her stern passed the red 
light. It would be quite possible to accomplish this at the moment a 
down-bound boat was passing slightly west of the range line and to 
avoid collision, but this possibility, and, indeed, the probability that it 
could be successfully done nine times out of ten, do not remove the 
inhérent danger of the movement. A very slight mistake in the steer- 
ing of the boat or a misconception of the deflecting force of the cur- 
rent at that point, or any one of several other causes, might cause the 
boat to corne into the narrow channel at a wider angle or to carry her 
further over into such narrow channel than was intended, and so 
might cause exactly what did happen hère. 

This maneuver is not to be excused because it was necessary; for 
it was wholly unnecessary. If the Gault chose to come up the easterly 
edge of the channel and close along the shore as she did, a trifle of 
additional slowing so as to be sure that the Whitaker was clear of 
this part of the channel before the Gault attempted to swing into it 
would hâve avoided the accident, and would not hâve cost two minutes 
of time. Again, if the up-bound boat, some distance below the so-called 
shoulder of the bottle, had swung over on to or near to the Elliott 
Point range line and then followed up parallel with that line she could 
hâve seen the lights and judged the course of the Wihitaker to better 
advantage, the change of direction into the new course would hâve been 
as graduai as desired, and the spécifie danger would never hâve de- 
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v,eloped. Nor îs ît important if, as claimed, vessels frequently meet 
at this point, and do not regard it as dangerous. An up-bound beat, 
following the ElHott Point range, would swing her bow to starboard 
about orie point to take the Lime Kiln Crossing range, and this swing 
would be àway f rom the course of a down-bound boat and would tend 
to safety. This, doubtless, was the kind of meeting which was com- 
mon at this point; but a boat in the Gault's position was compelled 
first to swing to port, over toward the course of the other boat. This 
was a swing into danger, and to make that swing under such circum- 
stances was careless, if not reckless, navigation. We do not overlook 
the rule, or rather the exception, that one of two approaching vessels 
may swing toward the course of the other when required by the turns 
or angles of the channel (L,ake Erie Transp. Co. v. Gilchrist Co. [C. 
C. À. 6] 142 Fed. 89, 95, 73 C. C. A. 313) ; but we find no décision of 
this character which justifies unnecessarily cutting into a narrow chan- 
nel at the very instant the other boat is passing. This case is not one 
where both boats must turn at the same point, and so, if they are to 
reach it at the same time, each may anticipate a simultaneous swing by 
the other. The Whitaker coûld be expected to turn very Httle, if at 
ail. The Gàult selected that moment for such a maneuver that, even if 
the Whitaker was well on her own side of the range, still the Gault 
could not miss her by more than 100 feet. That distance may not be 
dangerous when the vessels meet on parallel courses. It is dangerous 
under the situation hère existing. We conclude, theref ore, that the 
Gault was at fault. 

A mot-e difBcult problem arises as to the fault of the Whitaker. The 
vital question may be formulated as being whether the Wh\taker, when 
opposite the red light, was on her own side of the range, and at least 
175 or 200 feet away from the light, or whether she was over on the 
wrong sid6 of the channel and within SO or 100 feet of the light. The 
two lightè of the range, according to which the Whitaker was taking 
her ctiurse, were over the bow and less than one mile away. The 
night was cleàr, and thèse lights were perf ectly visible. The universal 
testimoiiy , from the Whitaker is that thèse lights were continiiously 
open to the west, and it necessarily follows, if this is true, that the 
Whitaker was continuously well to the westward of the range line, 
and hencé well westward of the center of the channel. This testiinony 
is cleâr, positive, and certain, and there is little or no opportunity. for 
mère mistake. On the other hand, the captain of the .Gault had np ac- 
curate riieansi of locating Himself with référence to this range at tljis 
time, and nqthing definite to tie to excepting that, when he struck. the 
Whitakèrl he was close to the red light- This state of the proof make^, 
as we thihk, a çlear, initial prépondérance in favdr of the Whitaken 
Silice, u'pôn the undisputed facts,. wé find the Gault guilty of "fault 
sufiScierit tp I account for the disaster," the contributing fault oî the 
Whitaker iïlust be very clearly aiid satisfactorily established, The 
City oî New York, 147 Û. S. 72, 85, 13 Sup. Ct. 211, 216, 31 L. Ed. 
â4; The Chisholm (C. C. A. 6) 153 Eed. 704, 713, 82 C. C. A. 562, 571, 
It brily'r'etnains to détermine whether this initial prépondérance isde- 
strbyed ànd the contrary cbnclusiqn clearly established by the four mat- 
ters to' which wétiowallude: . • 
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(1) The Whitaker's captain testified tHat for some distance above 
the point of collision, and while going down through the narrow chan- 
nel, and while pursuing a course substantially parallel to the range line 
and westward therefrom, he maintained his heading directly upon the 
front light of the Lime Kiln Crossing lights, and kept his stern bear- 
ing directly upon the lightship marking the westerly edge of this 300 
foot channel. For the greater part of this channel there is a sharp 
cross-current to the westward, and several expert navigators testified 
that the method described by the captain would hâve carried him ashore 
on the west bank of the channel. It is therefore said. that the captain's 
testimony should be rejected. Obviously, if the captain is held literally 
to his description, he described an impossibility. À vessel cannot, in a 
cross-current, be headed upon, and maintain itself upon, a straight 
line, but the heading and the resulting bearing of the stern must be 
modified to compensate for the cross-current. It appears from the 
testimony of the experts that there would be no difificulty in maintain- 
ing the course which the captain says he maintained, if his heading 
had been slightly modified, as it would hâve to be and as he must hâve 
known it would hâve to be. The fact that he recited an obviously im- 
possible condition attendant on maintaining his described course does 
not require us to believe that he did not take that course. He was not 
cross-examined as to this inaccuracy, and it disappears entirely, if we 
accept in a substantial, rather than a literal, sensé his description of 
his heading. A navigator, not choosing his words with mathematical 
nicety, might well say he was heading on the front light when he meant 
he was heading as was necessary to keep him on the direct course 
for that light ; and it is more reasonable to suppose he was intending 
to describe a natural handling of his boat than that he intended to 
describe an impossibility. 

(2) It seems to be the fact that the captain of the Whitaker, seeing 
the Gault come so far up the river and so far to the eastward, sup- 
posed that she was going to come up on the east side of the red 
light, as, in fact, might hâve been done; but this would only bave 
furnished some excuse for the captain of the Whitaker to come down 
éast of the range line and close to the red float light. It does not 
prove, nor indeed tend to prove, that he did do so, and is not of much 
importance as against the proof as to his exact position. 

(3) When the captain of the Whitaker was asked to state the dis- 
tance of the red light from his port side as he was opposite it, hé said 
he did not know exactly,- it was "probably 100 feet ; probably further." 
If this was to be taken as establishing that he was not more than 100 
feet from the light, then it showed he was on the wrong side of the 
channel and was in fault. However, the context, as well as this answer 
itself, shows that he was giving only an estimate, and that he did not 
intend to limit the distance to 100 feet. He had, by his preceding an- 
swer, estithated the distance at the same moment from the west side 
of the 300 foot channel as only 50 feet. His estimâtes were, there- 
fore on their face, inaccurate ; and being satisfied, as we are, that the 
captain of the Whitaker was intending to tell the truth about the trans- 
action, we regard this a^ an unintentional inaccuracy attending upon 
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what was oJiIy approximation rather than as a deliberaîe placing of 
his vessel at a point where she could not hâve been, unless the main 
features of his testimony and of his crew were deliberately false. 

(4) Just before the collision, after the Gault had given an order to 
port and was just beginning to swing her bow to starboard in an eflfort 
to avoid the collision, the Whitaker backed. The eflfect of this backing, 
if there was time for it to take effect, was to swing her stern to port 
and' towards the course of the Gault. This action is relied upon to 
charge the Whitaker with fault. It is not sufificient for that purpose. 
It is not clear that this backing did contribute to the collision, since 
the stem of the Gault struck the Whitaker near the latter's bow, and, 
even without the backing, it is only surmise that the collision would 
hâve been avoided; but, in any event, this order to back was given 
when the disaster was imminent and within not more than a minute be- 
fore the actual collision. Under such circumstances, it was action 
taken in extremis, and, even if it was fault, it would not be condem- 
natory. The Atlantis (C. C. A. 6) 119 Fed 568, 572, 56 C. C. A. 134. 

The judgment of the court below will be affirmed, with costs. 



In re THROCKMORTON et al. 

(Circuit Court of Appeals, Sixth Circuit May 15, 1012.) 

No. 2,201. 

1. Bankrxjptct (§ 444*) — Pktition to Revise— Record. 

A Circuit Court of Appeals cannot review proceedings of a District 
Court lu bankruptcy and set aside sales of property as void on a pétition 
to revise alone, unaccompanied ty any transcript or findings of fact. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dlg. |§ 920-927; 
Dec. Dlg. § 444.* 

Appeal and review In bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

2. Bankeuptcy (§ 446*)' — Pétition to Revise— Discbetionabt Ordeks. 

The action of a court of banlcruptcy In authorizlng and coufirnilng 
eales of a bankrupt's Incumbered real estate free of liens, notwithstand- 
Ing the failure of the pétition to eonform strietly to the requirements of 
ofàelal form 44, Is so far discretionary that it cannot be reviewed on a 
pétition to revise where no complalnt was made by lienholders whose 
claims were not fuUy paid, and in the absence of a transcript of the rec- 
ord or flndlngs of fact. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. f 929; Dec. 
Dlg. § 446.»] 

Pétition to Review Order of the District Court of the United States 
for the Eastern Division of the Southern District of Ohio. 

In the matter of Margaret Alice Throckmorton, bankrupt. On péti- 
tion of bankrupt and certain creditors to revise orders of District 
Court. Affirmed. 

J. I. Throckmorton, for petitioner. 

W. G. Hyde and J. P. Phillips, for respondent. 

•For otber caseï ses lame topic & i nvmbeb in Dec. & Am. Cigs. 1^07 to date, it Rep'r Indexei 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. We are asked in this case to re- 
vise in matter of law certain proceedings in bankruptcy had in the 
court below. A pétition for review was filed in this court February 
25, 1911, by the bankrupt, and certain persons claiming to represent 
a majority in number and amount of the unsecured creditors of the 
estate whose claims had been allowed, in terms praying to hâve cer- 
tain décisions of the District Court reversed and set aside. The burden 
of complaint is that sales of incumbered real estate of the bankrupt 
had been made free of Hens under pétitions and orders which were 
not in accordance with officiai form No. 44 as respects description of 
estate of the bankrupt in the incumbered property, statement of its 
estimated value, origin and nature of the liens, and prayer for au- 
thority to sel! the property either subject to or free of liens, and con- 
sequently that the court acquired no jurisdiction of the subject-matter. 

The pétition for review sets out (1) an alleged copy of a pétition 
for rehearing filed in the court below May 12, 1909, containing aver- 
ments as to steps taken in the bankruptcy proceedings, commencing 
January 7, 1904, when Mrs. Throckmorton upon voluntary pétition 
was adjudged a bankrupt, down to and including the sales and con- 
veyances made of the bankrupt's real estate ; (2) alleged copies of the 
trustées' answers, stating that conveyances of the property had been 
executed and delivered, distribution of the sales proceeds had been 
applied toward payment of lienors, and some of the lands so conveyed 
had been sold by the purchasers, whose grantees had made valuable 
improvements on the faith of their purchases; (3) that the rehearing 
so sought in the court below was granted, but that a décision was 
rendered and an entry made finding that the proceedings complained 
of were regular and in conformity to law, and again approving and 
confirming them. 

[1] We hâve attempted to state the substance of the pétition for 
review filed hère, because of insistence made that upon it alone we 
may consider and pass upon the regularity and validity of the pro- 
ceedings under which the lands in question were sold and conveyed 
and the sales proceeds arising therefrom distributed. No certified 
transcript of the record and proceedings had below, and no findings 
of fact either of the référée or the District Court, hâve been filed 
hère. True, it appears from the présent pétition for review that a 
motion, which was overruled, was made by the petitioners in the court 
below for judgment on the pleadings, on the ground that the answers 
of the trustées to the pétition for rehearing below admits the alléga- 
tions of such pétition; but thèse answers, like the pleadings of peti- 
tioners, seem to hâve been prepared on the assumption that the court 
below would take notice of and base its action upon its own records; 
as, for example, the first answer states: 

"Tliese défendants admit ail the allégations of said pétition which are 
shown by the records of this proceeding to be true, and they deny each and 
every other allégation contained in said pétition for rehearing." 

196 F.— 42 
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The daim now made that the sales of the property and distribution 
of the sales proceeds are nullities is a matter of grave importance, 
and should hâve been seasonably made the subject of distinct issues 
in the court below and brought hère (if brought at ail) either on tran- 
script or findings of fact. It would be manifestly unfair to the court 
below, as alsô unjust to pùrchasers and distributees (who are not par- 
ties), if allégations of the pétition for review were made the basis of 
a judgment of reversai hère. By the pétition for rehearing in the 
court below, the petitionefs asked a review of the entire record ; and 
when the court granted a rehearing, but ultimately denied the relief 
sought, the learned trial judge was necessarily cognizant of the exact 
State of the record. In the opening of the opinion refusing to disturb 
titles to property conveyed or proceeds distributed, the court said : 

"The appearanee docket shows that thls case has been before this court at 
the bankrupt's Instance on pétitions for reiview, motions, and applications, 
about 30 tinies, and was once heard on varions matters in the Circuit Court 
of Appeals, 149 Fed. 145 [T9 C. C. A. 15]. ïbe case Is unparalleled in the his- 
tory of this court for delay and fruitless litigation." 

In Re Roadarmour, 177 Fed. 379, 380, 100 C. C. A. 611, 612, when 
passing on a claim for compensation under alleged employment of 
counsel to oppose the allowance of certain claims, where the record 
was silent and the issue was sought to be raised by allégation in the 
pétition for review, Judge Knappen, speaking for this court, said: 

"There is uothing in the record preseuted to us sustaining this allégation. 
No flnding of facts was made, either by the référée, whose order of disallow- 
ance was reviewed by the District Judge, or by the judge. • * * ïbe al- 
légation in the pétition for review filed in this court is no évidence of such 
fact ; nor Is the allégation ref erred to put in issue. We are confined to the 
record attached to the pétition or sent up in connection with the proceedings 
to review." 

Again, in Re Leech, 171 Fed. 622, 626, 96 C. C. A. 424, 428, when 
speaking in référence to a claim of exemption, Judge Severens said : 

"And in the présent case, if there had been an issue upon the question of 
the transferror's solvency at the tlme of the transfer, or of reasonable cause 
to believe on the part of the transférée that the transfer was made with in- 
tent to create an unlawful préférence, it would hâve devolved upon the réf- 
érée, or the Judge, to find the facts, so that the reviewing court might apply 
the law to the facts found by the court whose findings of fact are final. This 
case is not pecullar in this respect. We hâve on several occasions experienced 
the same difficulties." 

See, also, Courier-Journal Job-Printing Co. v. Schaefer-Meyer 
Brew. Co., 101 Fed. 702, 703, 41 C. C. A. 614 (C. C. A. 6th Cir.) ; 
Landry v. San Antonio Brewing Ass'n, 159 Fed. 700, 86 C. G. A. 
568 (C. C. A. 5th Cir.) ; Ross v. Stroh, 165 Fed. 628, 630, 91 C. C. A. 
616 (C. C. A. 3d Cir.); Steiner v. Marshall, 140 Fed. 710, 711, 72 C. 
C. A. 103 (C. C. A. 4th Cir.) ; In re Boston Dry Goods Co., 125 Fed. 
226, 229, 60 C. C. A. 118 (C. C. A. Ist Cir.); In re Oakland Lumber 
Co., 174 Fed. 634, 636, 98 C. C. A; 388 (C. C. A. 2d Cir.); Loveland 
on Bankruptcy (4th Ed.) § 817. : 

[2] Even with a proper record, if it sbbuld disclose facts accordant 
with allégations found in the pétition for review, it is not perceivable 
how the relief asked could be granted The jurisdictioh of thè bank- 
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ruptcy court attachée! to the bankrupt's estate with the filing of the 
pétition, and the title to the estate was by opération of law vested in 
the trustées as of a date not later than the adjudication (Acme Har- 
vester Co. v. Beekman Lum. Co., 222 U. S. 300, 307, 32 vSup. Ct. 96, 
56 L,. Ed. ; Loveland on Bankruptcy [4th Ed.] § 30) ; and posses- 
sion is the controlHng feature of jurisdiction in the bankruptcy court 
respecting sales of the bankrupt's real estate (In re McMahon, 147 
Fed. 684, 685, 17 C. C. A. 668 [C. C. A. 6th Cir.]). Conceding that 
the provisions of officiai form No. 44 were not strictly observed by 
the trustées, still we think the omissions complained of cannot, in the 
circumstances made to appear hère, be regarded as material. Burke 
V. Guarantee Title & Trust Co., 134 Fed. 562, 564, 67 C. C. A. 486 
(C. C. A. 3d Cir.) ; West Co. v. Lea, 174 U. S. 590, 599, 19 Sup. 
Ct. 836, 43 L. Ed. 1098. The pétition for review includes copies of 
several décisions of the court below, and the prayer is to hâve thèse 
décisions reversed and set aside. Judge Sater, when passing on the 
pétition for sale, stated: 

"However, it eorreetlj' describes the lands, asserts that they were subject 
to liens, names the lienholdérs, avers that the trustées dld not know the 
amount of their liens, makes them parties, allèges the necessity for and 
prays the sale of the lands, and is defective only in that it does not state the 
estimated value of the lands, or the orlgin or nature of the liens. AU of the 
lien creditors were named and appeared and set np their claims, or consent- 
ed to the sale of the property, and the bankrupt repeatedly appeared in the 
proceedings before the référée, partictpated therein by many motions, pro- 
cured a review in this court of substantially every material step taken, bid 
on the Ross county farm when it was offered for sale, and some of the ques- 
tions involved in the sale of that farm and one of the Connecticut tracts were 
reviewed by the Circuit Court of Appeals." 

By timely intervention in the court below on the part of the lienors, 
it might hâve been urged with some show of reason that the bank- 
rupt's interest in the property was too small to justify the cost and 
expense of sales proceedings. Indeed, the appraised values stated, 
and also the priées alleged to hâve been realized, are in respect of 
each parcel of the properties materially less than the incumbrances 
admittedly held against it. Further, counsel for petitioners in his 
brief. for oral argument sums up the situation thus : "It does appear 
from the record that the interest of the bankrupt, or her equity of 
rédemption, was without value to her estate." It is enough to say of 
such a sitijation — in the absence alike of transcript, findings of fact, 
and complaint of the lienors — that it must be assumed, as against the 
bankrupt and gênerai creditors, that in the court below some benefit 
or advantage was expected through the sales to accrue to the gênerai 
creditors, if not the bankrupt, and that judicial discrétion so exercised 
cannot be reviewed. In re Union Trust Co., 122 Fed. 937, 940, 59 
ce. A. 461 (C. C. A. ist Cir.); In re Loveland, 155 Fed. 838, 839, 
84 C. C. A. 72 (C. C. A. Ist Cir.); In re Harralson, 179 Fed. 490, 
492, 103 C. C. A. 70 (C. C. A. 8th Cir.) ; In re Granité City Bank, 
137 Fed.: ,818, 821, 70 C. C. A. 316 (C. C. A. 8th Cir.); In re Platte- 
ville Foundry and Machine Co. (D. C.) 147 Fed. 828, 830. 

The.order' of the court below must be affirmed, with costs. 
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ROGER S et al. v. VIRGINIA-CàROLINA CHEMICAL CO. 

(Circuit Court of Appeals, Third Circuit. May 18, 1912.) 

No. 38 (1,566). 

CoKPOBATiONS (§ 432*)— Action for Decbit— Proof of Agency. 

ïo entltle plaintiffs to recover in an action agaiust a corporation for 
fraud and deeelt In indiicing plaintiffs to enter Into a eontract allesed 
to hâve been made for defendant's beneflt, but whioh on its face was one 
between plaintiffs and an Indivldual, wlio is alleged to hâve made the 
false représentations, it niust be proved that such person was the au- 
thorlzed agent of défendant in making the eontract, aud that défendant 
then Intended to cheat and defraud plaintiffs. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1717, 1718, 
1724, 1726-1735, 1737, 1743, 1762; Dec. Dlg. § 432.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by George H. Rogers and John G. Gray against the 
Virginia-Carolina Chemical Company, Judgment for défendant, and 
plaintiffs bring error. Affirmed. 

See, also, 149 Fed. 1, 78 C. C. A. 615. 

Horace L. Cheyney, of New York City, and John F. Lewis, of 
Philadelphia, Pa., for plaintiffs in error. 

Frédéric J. Faulks, of Newark, N. J., and James T. Kilbreth, of New 
York City, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

PER CURIAM. Under the pleadings in this case there can be no 
recovery by Rogers and Gray against the Virginia-Carolina Chemical 
Company in the absence of proof that the eontract of July 30, 1901, 
which on its face was one between the plaintiffs as parties of the first 
part and Charles F. Bryan individually as party of the second part, 
was executed by Bryan as agent and by authority of the Chemical 
Company and with an intent on its part at the time to use it as an 
instrument, net for the bona fide acquisition of properties to which 
the plaintiffs' options attached, as manifestly contemplated and in- 
tended by them, but for the wrongful and fraudulent benefiting of 
itself through depriving them of their rights under their options by 
omitting to purchase such properties until after the options thereon 
should expire. But the record discloses no compétent and substantial 
évidence, direct or indirect, establishing or tending to establish such 
agency on Bryan's part or such wrongful intent at the time on the 
part of the Chemical Company. The alleged agency cannot be shown 
as against the company by proof of Bryan's statements or other hear- 
say. There is enough to give rise to suspicion and surmise, but not 
enough to justify the finding or sustaining of a verdict for the plain- 
tiffs. Nor is there any évidence of usage or other kind to justify an 
inference that Morgan, who was the président of the Chemical Com- 

•For other cases see aame topic & i nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pany, was authorized or empowèred by it to procure or superintend 
the exécution of the contract of July 30, 1901, between the plaintiffs 
and Bryan. The conclusion reached is not affected or disturbed by 
the exclusion of any proper évidence or "the admission of any im- 
proper évidence assigned as error. That the contract was extremely 
improvident so far as the plaintiffs were concerned and full of péril 
to them has heretofore been held by this court (149 Fed. 1, 78 C. C. A. 
615), and the record discloses much évidence strongly tending to show 
that the plaintiffs hâve been grossly wronged and defrauded through 
the instrumentality of that contract. But we are satisfied the suit has 
not been brought against the proper parties and that the court below 
was justified in directing a verdict for the défendant. The iudgment 
below is affirmed with costs. 



PBNNSYLVANIA STEEL CO. et al. v. NEW YORK CITY ET. CO. et al. 
FARMERS' LOAN & TRUST CO. v. METROPOLITAN Sï. RY. CO. 
et al. GUARANTY TRUST CO. OF NEW YORK v. METROPOLITAN 
ST. RY. CO. et al. 

(District Court, S. D. New York. AprU 8, 1912.) 
Nos. 2-29, 2-133, 2-149, and 3-37. 

1. Stbeet Railboads (i 58*) — Receivebs— Seulement of Suits bt Appob- 

TIONMENT OF PBOCEEDS. 

An action at law was brought by the receiver of a Street rallroad 
against a corporation, which resulted in a judgment, afflrmed on appeal, 
and on whlch a certain sum was coUected from seeurity given on the ap- 
peal. Ancillary proceedlngs were then Instltnted against stocUholders of 
the défendant, which was insolvent. The receiver also brought a suit 
In equity on différent claims against the same corporation and others. 
Pendlng such suit and the aacillary proceedlngs, a settlement was made 
by which the receiver was paid a lump sum in full satisfaction of both 
causes of action without any agreement as to its apportionment between 
them. Held, that in the absence of persuasive proof of equltles requirlng 
a différent application, and in view of the uncertalnty of recovery and 
collection in either case, the sum should be apportioned ratably between 
them, taking the amount due on the judgment, after crediting the sum 
collected, with interest to the date of settlement, and the amount of the 
claim iuvolved in the equity suit with Interest to the same date. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dlg. 1 135 ; Dec. 
Dig. S 58.*] 

2. Stbeet Railboads (§ 58*) — Lkase— Contbacts tob Impbovements— Eïtict 

of insolvency. 

The basis of distribution determined between lessor and lessee street 
rallroad companles of a fund recelved in settlement of a suit by the re- 
ceivers of the lessee company, arising out of contracts between the two 
companles, and between them and other corporations under which the 
money was to be paid to the lessee, and by it expended in maklng Im- 
provements on the leased property, to be ultlmately paid for by the les- 
sor. 

[Ed. Note. — For other cases, aee Street Rallroads, Cent Dlg. S 135; 
Dec. Dlg. I 58.*] 

•For otliw cMU n« urne tople * | mdubeb In Dec. Jb Am. Digt. 1967 to date, t R«p'r IndexM 
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In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and another ; the Farm- 
ers' Loan & Trust Company against the Metropolitan Street Rail- 
way Company and others ; the Guaranty Trust Company of New 
York against the Metropolitan Street Railway Company and others ; 
and one other cause. On exceptions to report of spécial master in the 
matter of application of Adrian H. Joline and Douglas Robinson, re- 
ceivers of the Metropolitan Street Railway Company, for apportion- 
ment of proceeds of the action at law, brought by William W. Ladd, as 
receiver of the New York City Railway Company against the Met- 
ropolitan Securities Company. Modified and confirmed. 

This cause cornes hère upon exceptions to a report of the spécial 
master upon certain matters arising in the progress of the receivership 
of the two défendant corporations, and which présent questions that 
must be disposed of before the final accounting of the respective re- 
ceivers can be proceeded with. The particular matter is the disposi- 
tion of the money and securities received by the receiver of the New 
York City Railway Company in settlement of the action at law and the 
suit in equity, which had been brought by him and the proposed com- 
promise of which was approved by this court in the mémorandum, filed 
July 8, 1910 (C. C.) 180 Fed. 514. 

The following is the report of the spécial master, filed December 11, 
1911: 

The flrst question asked by the court Is: In what proportion shall the net 
proceeds of the settlement of the action at law brought by the receiver of 
the New York City Railway Company against the Metropolitan Securities 
Company and the suit in equity brought by hlm against the same company 
and Its directors be apportioned between the said action at law and the sald 
suit in eqHityî , 

The order qf the court approving the settlement and authorlzing the city 
receiver to exécute and deliver a satisfaction of the judgment in the action 
at law and a consent to discontinue the suit In equity against. ail défendants 
upon payment to him of $5,500,000 was entered on July 8, 1910. The letter of 
June 29, 1910, from bis counsel to the receiver which was before the court 
as part of the pétition tin which this order was based, states the amounts 
due on Judgment and claim In equity as of June 1, 1910, to hâve he&a as 
follows: 

Amount of judgment entered February 11, 1909 $5,271,582 54 

Received on account through cash security on appeal 1,031,738 86 

Balance due on principal bf said judgment $4,239,843 68 

Interest to* Jbne 1, 1910 365,146 06 

• ■ . Total of judgment and interest to June 1, 1910 .$4,604-,9S9 74 

ï'h^ amount involved in the undecided suit as of the same date is stàtort as 
follows: 

Amount claimed without interest ,?2,797,200 00 

interest to June 1, 1910 1,213,365 50 

' Total with interest to June i; 1910 . .$4,010,565 50 

The amount of cash reèelved as security on appeal does liot incliide the 
value of certain other property also received for the same purpofee prior to 
the settlement. Its suggested value is upwards of ,1!100,()00, but, whatever it 
mày bè,- it, of coursé, goes in further réduction of tlie aïhôUnt due on the 
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judgment as of tlie date of settlement. Thèse amounts due on judgment and 
claim are increased by the interest due from the date to wMch it is calculated 
(.Tune 1, 1910) to the date of settlement, and that interest in the case of the 
judgment is $20,852.84 and of the claim $17,715.60, makiug the total amouut 
due on the latter on the date in question $4,028.281.10 and on the former 
.$4,6.S1,842.68, subject to the further réduction noted. 

The ternis upon whieh the settlement was effected are embodied in the let- 
ter of counsel for the défendants accepted in the letter of the receiver, and 
approved by the court, and those terms are absolutely silent as to the appro- 
♦ riatlon of any portion of the proceeds of settlement to elther the judgment 
or the claim. More than this, it appears from the testimony of the city re- 
ceiver before me that not only was a spécifie proposition of apportionmeut 
advanced on behalf of the défendants rejected deflnitely and at ail times, but 
that a statement was made to counsel conducting negotiations for them that 
no settlement would be consldered which involved any apportlonment what- 
ever of the proceeds between thèse two suits. It is, nevertheless, contended 
l>y the petitloners and the replieant Trust Company on the one hand that so 
much of the proceeds as is necessary to satisfy the amount remaining due ou 
the judgment on July 8, 1910, shall be apportioned to It leaving the balance 
to be applied on tlie claim in e<iuity and by the other replicants on the other 
hand that the latter claim is flrst to be satlsfled in full. In support of each 
of thèse diametrically opposite contentions ail the arguments suggested by 
the facts growing out of the extremely complicated relations of the railway 
■companies, the Securities Company and the Interborough Metropolitan Com- 
l)any, and by the varions légal proceedings instituted to collect the judgment 
are marshaled. They hâve been carefully considered, but to my niind they 
only emphasize the wisdom of the receiver in refusiug to consider any appor- 
tionment whatever, and illustrate the justice of applying the rule ot appro- 
priating the payment ratably to the claims to which it related. Gillett v. 
GlUett, 48 App. Div. 388, 03 N. ï. Supp. 49 ; Dows v. Ekstroue (C. 0.) 3 Fed. 
19. Arguments based upon the probability or improbability of collecting the 
Judgment through the judgment credltors' suit, or the suit in equity for the 
unpaid balance of stock subscrlption, and upon the probability or improbabil- 
ity of ultimate and complète success in the equity suit against the Securities 
Company and the individual défendants, or upon its uudoubted and per- 
haps eontrolling influence in forcing this payment, as well as inferences from 
the facts that the individual défendants paid $1,500,000 for themselves and 
Joaned $4,000,000 to the Interborough Metropolitan with which to complète 
the payment made in settlement of both claims were présent in the minds 
«f the parties to the settlement and of their counsel and they pointed clearly 
to the difflculty and unfairness of attributing a portion of the proceeds to 
either claim in full or of determining upon an amount to be assigned to each. 
This difficulty and unfairness confront the court now as they did the par- 
ties then, and indicate the justice of a ratable apportionment. I shall ac- 
cordingly report to the court the following answer to its first question: 

The net proceeds of the settlement of the action at law brought by the re- 
ceiver of the New York City Railway Company against the Metropolitan Se- 
curities Company and the suit in equity brought by him against the same 
Company and its directors should be so apiwrtioned that of said net proceeds 
there be applied to said action at law such a proportion as the amount due 
on the judgment in the action at law as and of July 8, 1910, the date of 
settlement, belng the difCerence between the face of said judgment wlth in- 
terest to said date and the cash and the value of other property received on 
account as security on appeal, bears to the total of said amount plus the 
amount then due, ineluding Interest on the claim in the suit in equity, and 
that there be applied to said suit in equity the remainder of said net pro- 
ceeds. , 

The second question is : To what part, if any, of the proceeds of said action 
at law are the Metropolitan Street Railway Company or its reeeivers entitled? 

The answer to this question dépends upon the construction to be placed 
upon the four agreements of May 22, 1907, entered iuto shortly before the re- 
ceivership of the street railway companies between them and the Metropol- 
itan Securities and Interborough-Metropolitau Companies and Mercantile 
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Trust Company, wlilch in certain ot tlieir aspects hâve already been passed 
upon by this court and tlie Circuit Court of Appeal in the action at law. At 
the tlme ttiey were exeeuted, certain provisions of tlie lease between the Met- 
ropolitan and City Companies were In force vvhich the court in that action 
has said they were intended to effectuate. Those provisions are contalued In 
article 15 of that document, which after prohiliiting, without the consent of 
the City Company (lessee), any increase of the Metropolitan's funded debt or 
that of its subsidiaries by the lessor or the création of, or permission to cre- 
ate sueh a debt by lessee, except as herein provided, refers to a fund of $23,- 
000,000 by a prior article (12) required to be "furnished" by the lessee to 
lessor for the purpose of paying the unfunded debt of the lessor, and pro- 
viding for expenditures for improving, extendlng, and equipping the Unes 
of railroad and other properly of the lessor and subsidlary companies (cap- 
ital expenditures), and states that "If after expenditures of such part of said 
sum of $23,000,000 as shall be available for additional equipment, improve- 
ments, and extensions it shall be expédient to extend the Unes of railroad 
hereby demised, or to provide any additional and increased equipment for or 
make any change of motive power upon, or any radical change in the con- 
struction, location or character of, any such Unes," then, either after agree- 
ment between the parties as to the nature of the expenditures and their 
aniount or after the détermination by arbltration as to such nature or 
amount, "the lessee shall provide the moneys required for the capital expend- 
itures so agreed upon or determined and the lessor shall issue to the lessee 
therefôr sueh securities, whether stocks, bonds or other obligations as shall 
hâve been flxed by such agreement or arbltration and at the priée and upon 
the terms so flxed." On May 22, 1907, the whole of this $23,000,000 had been 
"furnished" by the lessee and the whole of that portion of it available for 
capital expenditures had been expended, and, in addition, a sum in contem- 
plation at the time and later deflnitely ascertained and admitted to be S2,- 
824,483.81 for similar purposes, and still further advances for sueh purposes 
as well as to provide for certain other Indebtedness were yet to be made. 
Accordingly lessor and lessee entered into what Is the flrst of the May agree- 
ments hère Involved which after reciting those provisions of the lease above 
summarized contains the following relevant récital and co venants: "Whereas, 
the $23,000,000 so to be paid under said leases has been paid by the City 
Company to the Metropolitan Company, and no part thereof is available for 
additional equipment, improvements and extensions, and certain other ad- 
vances hâve Jyeen made and are to 6e made to or for the Metropolitan Com- 
pany for which and to provide for certain other indeMedness, the Metropol- 
itan Company is likewise obligated to issue its securities under the terms of 
the lease above descrlbed. * * * Now, therefore, in considération of the 
premises and the mutual eovenants of the parties, it Is agreed r (I) The City 
Company shall as and when required, and in any event, before Jan. 1, 1909, 
furnish the Metropolitan Company eight million dollars in cash. (II) Tbe 
Metropolitan Company shall forthwith issue and deliver to the Metropolitan 
Securities Company or its order its three-year flve per cent, improvement 
notes to the face amount of $8,000,000." 

ïhe agreement further provides for the description of the notes, that they 
shall be payable "to the Mercantile Trust Company or bearer as the City 
Company may require," and that there may be substituted therefôr Metro- 
politan "collatéral improvement notes" of the same terms and amounts se- 
cured by certain specified collatéral. By paragraph 3 of this agreement spé- 
cifie authority is given to the Securities Company to hypothecate said im- 
provement and collatéral notes, and to allow hypothecatîon thereof for ob- 
ligations of the Interborough Metropolitan Company Issued for the purpose 
of raising moneys to be advanced to said Securities Company, hypothecatîon 
by the Interborough to be in amounts and on terms in its discrétion. 

l'or the purpose of securing the eight millions that it thus agreed to furnish 
the Metropolitan Company in cash, the City Company then entered into an 
agreement wlth the Securities Company which contains the following rele- 
vant récitals and eovenants: "The City Company has entered into an agree- 
ment of even date with the Metropolitan Street Kailway Company (a copy of 
which is hereto attached), under which the Jletropolitau Street Uailway Com- 
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pany has, at the request of the City Company, delivered, or is about to dellver, 
to the Securities Company Its three-year flve per cent, improvemeut notes to 
the face amount of $8,000,000 as In said agreement described: Now therefore, 
in considération of the premises and the mutual covenants of the parties here- 
to, it Is agreed: (II) ïhe Securities Company shall as and when required on 
reasonable notice and in any event before Jan. 1, 1909, furnish to the City 
Company such sums as may be required by it to carry out tlie attached agree- 
ment by it wlth the Metropolitan Street Railway Company. (IV) The amount 
of interest on the Improvement notes of the Metropolitan Company issued 
and delivered to the Securities Company shall be adjusted on each half year- 
ly interest day on the basls of such amounts as may from time to time hâve 
heen advanced hereunder to the City Company for the fuIfiUment of its ob- 
ligations to the Metropolitan Company under the annexed agreement between 
said companies." 

On the same day the Securities Company and the Interborough Metropoli- 
tan entered into a contract reciting the latter's ownershlp of more than 92 
per cent, of the stock of the Securities Company, the contracts above referred 
to whieh were annexed, and the delivery of the notes for $8,000,000. The 
relevant undertaklngs of the contract may be sunmiarized to be that the In- 
terborough Company should provide and from time to time before July 1, 
1909, advance to the Securities Company $15.000,000 in such amouuts as it 
should require, and that the latter should dellver to the former its demand 
notes for $15,000,000 of a ténor stated and as security therefor wlth shares of 
stock identified in the agreeuients, the $8,000,00!) Metropolitan Improvement 
notes in thèse agreements described, and such other notes and obligations as 
might be obtalned under the agreements so annexed wlth fuU power to the 
Interborough of rehypothecatlon as security for its own notes for the purpose 
of raising funds to be advanced to the Securities Company thereunder. 

The agreement between the Interborough and the Mercantile Trust Com- 
pany was a trust agreement defining the ternis upon which was to be held the 
security consistiug of the shares of stock and the Improvement notes or such 
of them as might be deposited wlth the trustée thereunder for an issue of 
$15,000,000 of three-year collatéral trust 5 per cent. Interborough notes. 

What was done under thèse agreements prier to the receiverships may be 
briefly indicated. The Interborough Company delivered to the Trust Com- 
pany ail the shares of stock, but ouly $4,000,000 of the $8,000,000 of Metro- 
politan Improvement notes, ail of which had been turned over by the Met- 
ropolitan through the Securities Company to It. On an équivalent amount of 
its three-year collatéral trust notes it obtalned $8,050,000 which with $450,000 
of Its own cash, maklng $8,500,000 in ail, it pald to the Securities Company. 
Of thls amount the latter company paid to the City Company $2,700,000 by 
checks and $336,000 by delivering to it three notes of $500.000 each, or $1,- 
500,000 in ail, of the Metropolitan which it had received from the Interbor- 
ough in part payment of said $8,500,000 ; said three notes being delivered in 
exchange for a note for $1,164,000 of the Security Company held by the Met- 
ropolitan and by it surrendered to the City Company for that purjwse, the 
différence belng treated by ail the parties concerned as a iiayment by tlie Se- 
curities Company to the City Company and by the latter to the Jletropolitan 
Company under thèse contracts. ïhe total payment was therefore $3,036,- 
000. leaving due the balance of the $8,000,000 clalmed in the action at law of 
$4.964,000, being the amount of the judgment exclusive of the interest al- 
iowed by it to the date of its entry. 

One other transaction prier to the appointment of receivers of the Metro- 
politan on October 1, 1907, but subséquent to the appointment of the City 
receivers on September 25, 1907, remains to be indicated, as the disposition 
which the court made of it has an important bearing on the main contention 
urged by the petitioners in support of their claini to substantially ail of the 
fund apportioned to the action at law. It is the transaction involved in the 
repayment without the consent of the receivers of the City Company of $500,- 
000 loaned to the Securities Company and $300,000 loaned to the City Company 
out of the Central Crosstown Construction fund of .?814,931.12 orlginally held 
by the Metropolitan as a trust fund under article 12 of the Central Cross- 
town lease to it. Thls $800,000 thus loaned the Securities Company paid back 
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by check to the Metropolitan Company dated September 25, 1907, either on- 
that date or on October Ist foUowlng. It was among the items of indebted- 
ness referred to in the récital above quoted in the contract between the 
Metropolitan and City Companies which the contract itself was clearly in 
part raade to meet, and the défendant Securities Company insisted that it 
should be allowed as a payment to the Metropolitan in déduction of the- 
amount claimed in the action at law. The court held, however, and in its 
holding was followed on the appeal, that it was a payment intentionally made 
without Consulting the receivers of the City Company, and for that reason 
refnsed to allow it as a crédit. This is a rullng as to an issue involved In 
the action which is eontroUing hère, and it nieiins that the City Company 
under thèse contracts dld hâve a bénéficiai interest in the moneys to be fur- 
nlshed by the Securities Company. 

The petitioners nevertheless inslst that the Metropolitan Company is un- 
der the contracts the sole bénéficiai owner of the proceeds of the action at 
law. This contention they base on certain expressions contained in the opin- 
ion of the Court of Appeals which they extend, as it seems to me, beyond any- 
thing which that opinion justifies. Thus it is stated in their brief, and the 
statement is italicized, that "to use the language of the Court of Appeals iui 
the action at law the Securities Company and the City Company are merely 
'conduits' for the i)assage of the niouey from the Interborough Company to 
the Metropolitan Couii)any." What the opinion says is that "the Metropolitan 
Securities Company was nothing but an agent or conduit for the delivery of 
the notes and securities from the Metropolitan Street Railway Company to 
the Interborough :Metroi)olitrtn Company and the transmission of the money 
received to the yeiv York (Util Gompanu." This. with ail other expressions 
in the opinion upon which reliance in support of the contention, is based was 
said arguendo in support of the court's coucluslon that the obligation of the- 
Securities Company was absolute. and that it was not an agreement to loan, 
and this was really the sole défense to the action, and the one question upoiv 
which the Court of Appeals passed, and upon which it was necessary to pass.^ 
It did not undertake to defiue the relative rights and obligations of the Met- 
ropolitan and City Companies as to this fund when it reached the City Com-: 
pany, and if it be rend in conjunction with that of the Circuit Court which,. 
except as to the delivery of the improveinent notes to the Securities Company 
constituting a sale, it expressly adopts, the conclusion is irrésistible that, so- 
far from being a mère conduit for the transmission of the $8,000,000 with- 
out bénéficiai interest therein. the City Company was regarded as even more 
vitally interested in those millions than the Metropolitan itself. The dispo- 
sition made above and below of the defendant's claim to a crédit for the Cen- 
tral Grosstown payment described shows this, and, if more be needed, it wilï 
be found In the ruling of Judge Ward on defendant's claim that, in any event, 
it was not bound to loan or pay a deflnite sum, but only such sums as might 
be required by the City Company to fulfiU its contract with the Metropolitan,. 
and that, as plalntiff had shown up to the receiversfhip expenditures before 
and after the contract of not more than $3,036,000 which had been paid, it 
was entitled to recel ve nothing. That rullng is that the language of the Se- 
cnrities-Clty contract that the amount to be furnished was such sum as; 
nilght be required to carry out the City-Metropolitan agreement weré words 
of description, and not of condition ; that it was a way of saying that the Se- 
(•urities Company was to pay $8,000,000 and had nothing to do with the ap- 
plication of the money; and that even after the receivership the plaintiffis as- 
recelvers of the City Company could call for the money and apply it in ac- 
cordance with the lease to capital expendituivs upon Metropolitan property. 
The contention is opposed to the language of the lease which thèse May con- 
tracts were intended to effectuate, to the long contlnued and settled practlce 
of the parties under the lease which was for the lessee to make the expendi- 
tures agreed upon for capital account itself, charging them against the Met- 
ropolitan Company and looking to relmbursement from the proceeds of the- 
securities furnished by the latter, and to the definite undertaklng of the City 
Company to furnish the sum in question for purposes specifled absolutely 
and in any event. 

But, if this mueh seems clear, it is equally clear that the contention of the 
city receiver and of the creditors contract and tort that the relation betweeu- 
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the two Street railway coinpaiiies created by thèse contracts was that of sim- 
ple debtor and creditor cannot be aceepted. I concède that If only the prom- 
ise of the City Company contained in its eontract with the Metropolitan to 
furnish it as and when required, on reasonable notice, and in any event be- 
fore January 1, 1910, $8,000,000 in cash, be considered, only the relation of 
debtor and creditor results, but that promise must be eonstrued in the light 
of the récital whleh it contalns and the eontract containing it, with the oth- 
ers in pari materia, for the purpose of discovering and effeetuating the in- 
tention of the parties as disclosed by ail of thèse agreements, and thèse, as 
thus eonstrued in the action at law, deflne the sources f rom whlch the moneys 
should corne, while the eontract in question defines the purposes for which 
they should be used. Thus the récital referred to after stating the expendi- 
tnre of the $2:^,000,000 provided for in the lease. and that no part thereof 
is available for additlonal equlpment, improvements, and extensions, says 
that certain other advanc-es (i. e., for such capital expenditures) hâve been 
made. and are to be made, to or for the Metropolitan Company for which and 
to provide for certain other indebtedness the latter is obligated to issue its 
securities under the ternis of the lease, and it is for thèse and not for gênerai 
purposes that promises to "furnish" the cash and to deliver the notes are 
glven. The City's promise, qualifled by the récital, thus becomes a promise 
to "furnish to or for" the Metropolitan tbis cash for capital expenditures 
then already made in excess of the $28,000,000 as well as tbeu in contempla- 
tion and for the payment of the other indebtedness then existing and capable 
of précise aseertainmeiit. The récital, though not as matter of law strietly 
a part of the eontract (Burr v. Butt Ce, SI N. Y. 178), does where thé intent 
is plain, as it certainly is hère, control the obligation and prevent an opéra- 
tion more extensive than that which it permits (National Méchantes' Banking 
Ass'n T. v. Conkling. 90 N. Y. 110, 42 Ani. Rep. 405, note). It will be noted 
that the promise thus coustrued in connection with the récital accurately 
summarizes the obligations of the parties in respect to the capital improve- 
ments under the lease. and recognizes the practice that had existed in pur- 
suanee et which the City Company "furnished" the cash "to or for" the Met- 
ropolitan Company by itself making and paylng for the improvements when 
their nature and amount had been agreed upon, and charging the payments 
to the latter against the agreed priée of Its securities from the proceeds of 
the sale of which reimbursement came. 

It is urged further, however, that the promise must be to pay from the par- 
tieular fund which the promlsor has reeeived for that purpose. Thls the 
promise of the clty to the Metropolitan Company as expressed does not, of 
«ourse, do, but I do not understand it to be necessary that it should provided 
the City Company by thèse contracts accepts a fund whlch is intended to 
enable it to fulflll its promise to furnish funds for purposes specified. Mc- 
Kee V. Lamon, 159 U. S. 317, 16 Sup. Ct. 11, 40 L. Ed. 165 ; Van Alen v. Amer- 
ican National Bank. 52 N. Y. 1. In the latter case the défendant bank made 
no promise to pay the person beueficially entltled, and did not hâve knowledge 
of the transaction, but, as its deposltor had aceepted a fund for the purpose 
of paylng such person and that fund was traeeable in the depositor's balance 
and susceptible of elear identification, it was held that the bank could be c-om- 
pelled to pay it to thls partieular creditor of its deposltor. Hère the Clty 
Company accepts a fund from the Securities Company which the latter agrées 
to furnish to the City Company to carry out its attaehed agreement with 
the Metropolitan as the second and fourth articles of the Securitles-City 
-agreement show. Thls limits Its application to the purposes intended, and 
thls court in eonstruing the words of the eontract in relation to theIr bear- 
ing on the extent of the liability incurred by the Securities Company has 
not in my judgment said that it does not. 

The purposes reeited for which the fund was hitended are indicated In 
détail in the resolution passed at the directors' meeting of the Metropolitan 
Company on May 22, 1907, at which the tîity-Metropolitan eontract was au- 
thorlzed. The relevant portions I quote Verbatim: 

"(b) The Metropolitan Street Kallway Company then aeknowledges itself 
indebted to the New York ('Ity Company for $2,834,48,3.81 (corrected amount) 
being amounts advanced or due to pay for construction work of the Métro- 
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polltan Street Eailway Company or its sutsidiary companies in excess of 
the $23,000,000 for which amount the New York City Company is, under tbe 
terms of the lease, entitled to obligations of the Street Railway Company. 

"The Metropolitan Street Kailway Company has no indebtedness for which 
the New York City Railway Company is responsible. 

"(c) The Metropolitan Street Railway Company at the close of this set- 
tlement will then hâve the followlng indebtedness: 

New York City Railway Company (corrected) ?2,8.'',4,483 81 

Notes payable 2,003,833 00 

Accounts payable (ineludlng estimated franchise taxes) 778,939 00 

$5,617,255 81 
Less 
Due from Metropolitan Securities Co. on account 

of loan $1,104,000 

Cash 6.704 

Accounts receiyable 61,293 



$1,231,997 00 

$4,385,258 81 

For ail of that amount, plus the amount of eontemplated construction, it 
must arrange some method of financing provided by the New York City Rail- 
way Company, and it is proposed to issue its improvement notes to the total 
amount of 88,000,000. The eontemplated new construction approved by the 
New York City Company will amount to more than $4,000,000 by January 1, 
1909. 

The eontemplated construction is indlcated in the minutes of a meeting 
of the dlrectors of the Metropolitan Company held June 4, 1907, and stated 
to be the cost of preparing Twenty-Elghth and Twenty-Ninth street Une and 
First Avenue Une for electrie car opération flxed in round figures at $4,000,- 
000. 

The balance of indebtedness above indlcated which the $8,000,000 was in 
part intended to meet had, at the date of the receivership, been reduced by 
payments from the Securities Company of $2,700,000 in checks and $336,000 
in oflfsets of crédits applicable to the item of notes payable by the Metropol- 
itan above mentioned the $2,700,000 belng retalned by the City Company as 
payment on account of the indebtedness mentioned due it of .$2,834,483.81. 

This last item had thus been reduced to $134,483.81, and with two payments 
of $50,000 each to the Yonkers Railway for construction not originally In- 
tended to be paid out of this $8,000,000, but which by agreement between les- 
sor and lessee, made in pursuance of the power which Judge Ward has said 
they possess to change capital expenditures were paid by the City Company 
prier to the receivership and charged against the Metropolitan, make an 
amount of $234,483.81 for which the City Company has not been reimbursed, 
and which the petltioners concède should be retalned ont of the proceeds of 
the settlement apportioned. The total balance of indebtedness, theretofore, of 
$4,385,258.81 had at the date of the receivership been reduced by $3,036,000, 
leaving $1,349,258.81 as the unliquidated balance of that "certain other in- 
debtedness" referred to in the récital, which the fund was Intended in part 
to meet. The items of indebtedness of which this unliquidated balance is 
aliuost entirely composed will be identified by référence to paragraph 3 of 
the pétition in the proceeding at bar as the $503,833 due on Central Cross- 
town notes paid by the Securities and Metropolitan Companies, as above not- 
ed, out of this $8,000,000 fund wlthout the consent of the City Company, and 
refused by the court as a déduction for that reason, and $767,906 of spécial 
franchise taxes assessed against the Metropolitan and City Companies for a 
period prlor to April 1, 1902, which it may be said in passing the City Com- 
pany under the terms of the lease was not liable to pay. 

As to the amount actually expended up to the time receivers were appoint- 
ed for new construction on the First Avenue and Twenty-Eighth and Twenty- 
Ninth Street Unes the pétition in the last paragraph of its seventh article 
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allèges that the City Company suppUed labor and materials for construction 
purposes on the Metropolitan system to the amount of $1,251,741.01, and had 
ordered materials for the same purposes for which claims were filed against 
the Metropolitan or City Companies which hâve been held provable against 
the City Company amounting to $234,880.49. The elghth article of the péti- 
tion allèges it to be the duty of the City Company and its recelvers to apply 
the proceeds of the action at law "to the purposes for which said moneys 
had been raised including reimbursenient of the New ïorlv City Company 
for the amounts it had expended," and thèse purposes, summarized, are the 
payment of $1,386,224.01 for actual disbursements by the City Company prior 
to the receivershlp wlth $234,880.49 l'or obligations then incurred, but not 
paid, maklng $1,621,104.50 for expenditures made or incurred for the con- 
struction purposes contemplated at the maklng of the contracta of May, 1907. 
and the further payment of $2,563,956.50 for improvements and betterments 
upon the Metropolitan system not then, contemplated, including new cars. 
Thèse two items wlth the item for franchise taxes and accounts payable 
of .$778,939 above mentloned make $4,964,000. the sum exclusive of interest 
for which judgment was given in the action at law. 

Thèse figures in thèse seventh and elghth articles of the pétition are baseil 
upon certain findings of fact contained in the action at law, which were, in 
turn, based upon a stipulation between the parties to such action In terms 
made for Its purposes. Au examinatlon of the record shows that such stipu- 
lation was made and the findings asked for in support of the second of the 
two not inconsistent théories upon which the action was based. The first 
treated the promise of the Seeuritles Company in its contract wlth the City 
Company as evidencing an absolute obligation based on sutflcient considéra- 
tion to pay $8,000,000, and claimed the balance due of $4,964,000 wlthout fur- 
ther proof. The second claimed in any event as au alternative measure of 
damages the actual disbursements made by tUe City Company for the pur- 
poses contemplated by its contract, including betterments and such disburse- 
ments for capital purposes made before and after the receivershlp with the 
existing items of Metropolitan Indebtedness exhausted the balance due. The 
opinions of the Circuit Court and the Court of Appeals shovi' that both thé- 
ories were sustained, and that both courts hold that a recovery on either 
theory could be had. The disbursements after the receivershlp are for cap- 
ital purposes not connected with the First Avenue and Twenty-Eighth and 
Twenty-Ninth Street Unes, and, wlth référence to those, Judge Ward, hav- 
Ing in mind that the then plaintiffs were recelvers of both street rallway com- 
panies, said that, "being disinterested offlcers of the court, they can under 
the direction of the court call as recelvers of the City Company upon the de- 
fendant for the payment of the money, and apply it in accordance with the 
lease to such expenditures upon the property of the Metropolitan Company 
as they flnd are necessary and chargeable to capital account as distinguished 
from maintenance and opération. I flnd that they hâve doue so with reason- 
able notice to the défendant." ïhis vlew the Court of Appeal also adopts, 
and, apart from the question as to the effect on those not parties to the ac- 
tion at law of the findings of fact and conclusion of law as to the amount and 
nature of the capital disbursements speclfied In the findings, the law con- 
trolling the application of the moneys ohtained under thèse May, 1907, eon- 
traets, made as they were to effectuate the lease, bas, as It seems to me, 
been determined to be, not only that capital disbursements made or Incurred 
for the betterments contemplated by the contracts on the ilrst Avenue and 
the Twenty-Eighth and Twenty-Ninth Street Unes are payable out of such 
moneys, but that the capital disbursements made by tlie recelvers under the 
direction of the court are also. If, therefore, I were permitted to conslder 
thèse findings of fact as to the amounts and nature of the disbursements for 
capital purposes before and after the receivershlp, it would appear that they 
are more than sufficient to exhaust the proceeds of the action at law as ap- 
portloned, and the answer to the question of the court would be simplifled. 

The petitioners and the replicaut Trust Company, however, Insist that, as 
they were not parties to the action at iaw, thèse findings of fact are not con- 
clusive as to them, and that they are at liberty to show them to be other- 
wlse. Thèse findings with the petitloner's allégations that I hâve noted 



670 196 FEDERAL REPORTER 

constltute tlie only évidence: In the record as to the amount and nature of 
the capital expendltures, exeept that the parties bave stipulated that between 
June 5 and September 23, 1907, the City Company expended varions sums in 
«xcess of $5,000 and Incurred obligations in excess of a like amount for pur- 
poses deflned by the terms used in the lease for betterments on the First 
Avenue and Twenty-Elghth and Twenty-Ninth Street Unes, and that it shall 
be determlned whether the City receiver is entitled to retain from the pro- 
«eeds of the action at law an amount equal to the aggregate of such expendl- 
tures and obligations; the détermination of their amount as well as ques- 
tions as to such receiver's right to crédit for other or simllar expendltures 
prior or subséquent to the recelvershlps belng reserved. Testimony as to 
two concrète instances has been adduced showing an actual expendlture of 
$290.04 for rails used In the extension of a loop at Twenty-Thlrd street and 
Thirteenth avenue in connection with the betterment on the Twenty-Blghth 
and Twenty-Nlnth Street Une between June 5 and September 23, 1907, and 
an obligation Incurred, but not pald, for duct conduit on First avenue during 
the same period for $1,423.50 for electrlflcatlon. 

Coupled wlth the objection to the flndmgs of fact as to the nature and 
amount of thèse capital expendltures is a motion to amend the pétition which 
îs opposed by ail the replleants exeept the Trust Company. The motion Is 
to omit from the pétition that paragraph of the seventh article above re- 
ferred to alleglng expendltures by the City Company for capital purposes, 
and ail of that portion of the elghth article showing the purposes for which 
thèse moneys had been intended, wlth the amounts applicable to each, there- 
by making the latter article so to read that it simply allèges that the duty of 
the City Company and its receivers respecting the balance reeovered in the 
action at law is to hold the same for the benefit of such persons as shall be 
found entitled thereto. Thls motion was made during the progress of the 
hearings, and denled by me on the groimd of lack of power. It was then 
made to the court before the hearings were flnally closed. and the court de- 
nled it as unnece.ssary, saylng that whether there was such a discrepancy be- 
tween the proofs and thèse averments as to the amount of the balance of 
account between the City and Metropolitan estâtes as to requlre amendment 
could only be determlned by the tribunal fuUy iuformed as to the proofs, 
which in the first instance is the master, and that whether or not he had 
the power to grant it the Court has, and an exception to his refusai (If re- 
fused) would brlng the matter before the Circuit Judge when the report 
cornes up for confirmation who could then adminlster full relief. 

Accordingly the motion has been renewed before me, and It is opposed by 
the replleants other than the Trust Company upon the ground, among others. 
that the flndings of fact In the action at law are conelusive as to the matters 
embraeed in those averments of the pétition sought to be ellmiuated, and 
thls. If so, would requlre a déniai of the motion, as no évidence could change 
those facts as found and averred. I do not think, however, that they are 
conelusive. Nelther the Trust Company nor petitioners were parties to the 
action at law, and they surely should be permltted to show that such ex- 
penditures were not made, or, If made, what the amounts actually were. 
Thèse flndings as has been sald are based upon a stipulation for the purposes 
of the action at law to which petitioners and the Trust Company dld not 
agrée, and which may set forth facts assumed for the purpose of determining 
one of the two questions Utlgated, without strict regard to what the ex- 
pendltures, as to purpose and amount, actually were. The motion is coupled 
with the oral suggestion of counsel that the figures are not aecurate. While, 
therefore, I am of the opinion that the burden will stUl be on the petitioners 
to show what part of the approprlated proceeds of the settlement are not 
needed to pay dlsbursements made or obligations incurred by the City Com- 
pany or Its receivers In fulfillment of its contract of May, 1007, as eonstrued 
by the court, I am. nevertheless, in view of thls suggestion of counsel, of the 
opinion that the motion should be granted by the court, and I shall so recom- 
mend. 

Without, therefore, conslderlng the facts alleged In the paragraphs of the 
pétition now sought to be ellmlnated or In those flndings of fact referred to 
on which they were based but only those suggested by the évidence as to 
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the two types and by the stipulation referred to, I shall flnd, as faets, that 
between June 5, 1907, and September 23, 1907, the Oity Company expended 
$290.04 for rails used in building a loop at Tvventy-Third street and Tliir- 
teenth avenue in extension of tbe Twenty-Eighth and Ïwenty-Ninth Street 
Une, and that it incurred an obligation during the same period which had 
not then been met for $1,423.50 for duct conduit used in the electriflcation 
of its First Avenue line, that during the same period it expended various 
sums in excess of $5,000 and incurred various obligations in excess of a llke 
amount for similar purposes on the First Avenue and on the Twenty-Eighth 
and Twenty-Ninth Street Unes; that such expenditures were made with the 
consent of the Metropolitan Company ; and as conclusions of law that they 
constitute the capital expenditures contemplated by the lease for which the 
Metropolitan Company was obligated to issue its securlties in accordance 
therewlth and to meet which the City Company by its agreement with the 
Metropolitan of May 23, 1907, agreed to furnish $8,000,000 in cash, and that 
out of the proceeds of the settlement apportioned to the action at law the 
receiver of the City Company is entitled to retain an amount equal to such 
expenditures thus made and such obligations thus incurred during sald period. 

I shall accordingly suggest the following answer to the second question 
asked by the court: That the Metropolitan Street Kailway Company or its 
receivers are entitled to that part only of the proceeds of said action at law 
which Is not required by the receiver of New York City Railway Company to 
meet the capital expenditures made and the obligations incurred for such 
capital expenditures by it prlor to September 24, 1907, upon the First Avenue 
and the Twenty-Eighth and Twenty-Ninth Street Unes and for such further 
capital expenditures upon said Unes and other Unes or property of Metropol- 
itan Street Railway Company as were made under the direction of the court 
by receivers of New York City Railway Company whUe acting as receivers 
of said Metropolitan Street Railway Company. 

The third question asked is: Is the receiver of the New York City Railway 
Company entitled to use, and, if so, to what extent, four certain 5 per cent, 
improvement notes of Metropolitan Street Railway Company, of the face 
value of $1,000,000 each, and now in his possession, as a set-ofE or counter- 
claim in respect to the clalm of Metropolitan Street Railway Company or its 
receivers to that part of the proceeds of the settlement apportioned to the 
action at law? 

The four notes referred to in this question had been made and delivered by 
the Metropolitan Company to the Securities Company and by it to the Inter- 
borough in pursuance of the City-MetropoUtan and Securitles-Interborough 
contracts of May 22, 1907. They were each made payable to the Mercantile 
Trust Company or order. They were retained by the Interborough, and were 
not delivered by it to the Mercantile Trust Company with the four collatéral 
improvement notes of the Metropolitan now outstanding in the hauds of 
presumptively innocent holders, and they were in the possession of the In- 
terborough at the date of settlement. The proposition of settlement made 
to the receiver of the City Company of June 27, 1910, and accepted with the 
court's approval, after proposing that neither the Securities Company nor 
the Interborough should participate directly or indirectly in the proceeds 
of the settlement or in any moneys that had or might corne into the hands 
of the City or Metropolitan receiver, has this to say respecting the notes 
referred to: 

"(3) That the MetropoUtan Securities Company and the Interborough Met- 
ropolitan Company shall surrender to you, duly indorsed so as to transfer 
title, four certain improvement notes of the Metropolitan Street Railway 
Company each for $1,000,000 now in the hands of the Interborough Metropol- 
itan Company, and shall assign, transfer, and set over to you any right, title, 
or interest that they or either of them may bave in or to any claims which 
the MetropoUtan Street Railway or its receivers now bave or may hereafter 
hâve agalnst any of the subsidiary companies, excepting only the four prom- 
issory notes, ail dated April 30, 1907, and payable to the Mercantile Trust 
Company and now in the hands of that company, being the notes specified in 
paragraph 7 of the complaint in sald action at law, no interest in which 
notes or lin the claims represented thereby Is intended to be transferred or 
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surrendered to you or to your company or to the Metropolitan Company or 
Its receivers. 

"(4) That the Metropolitan Securities Company and the Interborough Met- 
ropolitan Company shall assign, transfer, and set over to you (subject only 
to the pledge to the Mercantile Trust Company) any and ail moneys to which 
they or either of them may become entitled as holders or owners of equities 
in four other improvement notes of the Metropolitan Street Railway Com- 
pany, each for $1,000,000 (now in the hands of ,tlie Mercantile Trust Com- 
pany) from funds now or hereafter in your hands or in those of the receivers 
of the Metropolitan Street Railway Company, and that the Interborough Met- 
ropolitan Company and the Metropolitan Securities Company shall covenant 
for themselves and any subséquent holders that they will not demand or 
seek to recover from said receivers' funds any moneys on the said four notes 
of subsidiary companies held as collatéral to the said improvement notes, 
and that, if any moneys are coUected from said receivers' funds by the Mer- 
cantile Trust Company or any other holders on said improvement notes, an 
amount equal to the sum so coUected shall be refunded forthwith by the In- 
terborough Metropolitan Company to the receivers paying such moneys." 

At the time of settlement the four notes in question weve delivered to the 
City receiver unindorsed and as he insisted that they should be indorsed, the 
Mercantile Trust Company accordingly indorsed them without recourse, and 
they were redelivered to him. The notes themselves at the date of said de- 
livery and redellvery had passed maturity. The terms of the settlement 
above stated were duly carried out by the exécution and delivery of the ap- 
propriate agreements and releases. 

I do not think that the contention of the petitioners that the notes were 
"surrendered" to the City receiver for the purpose of cancellation and de- 
livery to the Metropolitan receivers can be accepted. Obviously such a con- 
tention means that, if the City Company or its receivers had advanced mon- 
eys for the purposes contemplated by its coutract with the Metropolitan Com- 
pany in excess of ail payments from the Securities Company and thèse pro- 
ceeds of settlement, the City receiver is required by the terms of the settle- 
ment to give up any claim that he may bave against the Metropolitan es- 
tate for the balance of such advances for it is out of thèse very notes that 
both the lease and the contracts inteuded that reimbursement should be had. 
Unless the terni "surrender" used hâve the somewhat far-fetched meaning at- 
tributed to it of surrender for cancellation, there is nothing in the terms of 
the settlement indicatiug that the City receiver was not to use the notes so 
far as might be needed to adjust the equities between the two estâtes, and 
I think that that is the real intention of the parties as thèse proposais dis- 
close it. On the other hand, if the answer suggested to the second of the 
questions put by the court be correct, It beeomes unnecessary to eonsider 
the contention of the City receiver that thèse notes constitute an équitable 
défense to, or that they are an équitable set-off or counterclaim against the 
claim of the petitioners to ail of the proceeds of the action at law. What 
does seem clear is that to the extent of the différence, if any, between the ad- 
vances by the City Company or its receivers for the purposes contemplated 
by the City-Metropolitan contract as construed by the court and the total 
payments to the City Company and its receiver, including the moneys attrib- 
utable to the action at law on account of thèse $8,000,000 the City receiver is 
entitled to use an équivalent amount of thèse four improvement notes as ev- 
Idencing a claim against the Metropolitan estate. I shall accordingly report 
to the court the following answer to its third question: 

The receiver of New York City Railway Company is not entitled to use 
four certain 5 per cent, improvement notés of Metropolitan Street Railway 
Company of the face value of $1,000,000 each, now in his possession, as a 
set-off or counterclaim in respect to the claim of Metropolitan Street Railway 
Company to that part of the proceeds of the settlement apportioned to the 
action at Jaw, but Is entitled to retain and use them to the extent only that 
they represent a sum équivalent to the excess, if any, of the amount expend- 
ed by New York City Railway Company and its receivers for the purposes 
contemplated by the contract of May 22, 1907, between New York City Rail- 
way Company and Metropolitan Street^ Railway Company, as construed by 
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the court, over the total payments. including said part of said proceeds of 
settlenient so apportioned, on ttie $8,000,000 agreed to be paid to said New- 
York City Railway Company by Metropolitan Securities Company under con- 
tract between tliem of the same date. 

The replicant receiver wlll file with me and serve on the other parties 
to the proeeeding on or before Deeember 20, 1911, a proposed report in ac- 
cordance with the foregoing. Proposed auiendments to sueh report will be 
passed on at a heariug on Deceniber 27, 1911, at 2 p. m. 

A supplemental report was filed February 5, 1912, as follows : 

In the meinorandnm disposing of this matter, dated December 11, 1911, a 
typographical error occurred in the answer to question (a), consisting of the 
substitution of the word "plus" for the vvord "and." This ha s been correct- 
ed in the answer contained in the report. The reasoning wbich suggested 
the answer to the question (c) contained in the mémorandum indicated 
clearly, I think. what the answer to that question was intended to be ; but 
unfortunately the answer. as phrased, gave rise to a doubt as to whether, 
in ray opinion, the notes referred to can be used as an offset or counterclaim, 
although I entertain no doubt that they cannot be. This difliculty has been 
solved. after full notice to ail the ï)arties, and at a hearlng at which counsel 
duly appeared, by correcting the language of the answer suggested in such 
mémorandum, so as to e.xpress precisely the disposition v\-hich. as it seems 
to me, should be niade of the contentions respecting the use to which thèse 
notes can be put : and that answer, as thus corrected, appears in the report 
to be filed herewith. 

Dexter, Osborn & Fleming (Théodore W. Morris, Jr., of counsel), 
for Receiver of New York City Ry. Co. 

Masten & Nichols (William M. Chadbourne, of counsel), for Met- 
ropolitan St, Ry. Co. 

Geller, Rolston & Horan (Bronson Winthrop and Charles T. Payne, 
of counsel), for Farmers' Loan & Trust Co. 

Davies, Auerbach, Comell & Barry (Brainard Toiles, of counsel), 
for Guaranty Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Byrne & Cutcheon (James Byrne, of counsel), for Pennsylvania 
Steel Co. and another. 

O'Brien, Boardman, Platt & Littleton, for Contract Creditors' Com- 
mittee. 

Charles Benner (Benjamin S. Catchings, of counsel), for Tort Cred- 
itors' Committee. 

Richard Reid Rogers, for Interborough Metropolitan Co. 

Alexander & Green, for Mercantile Trust Co. 

Simpson, Thatcher & Bartlett (George N. Hamlin, of counsel), for 
Stockholders' Committee of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. [1] The first question submitted to the 
spécial ma. ter was the apportionment of the lump sum paid by défend- 
ants in the two actions in compromise of the claims therein prosecuted. 
When negotiations for compromise were being discussed, the court in- 
structed the receiver that no proposai would be accepted by which de- 
fendants should designate the distribution of what they paid. When 
the proposed adjustirient was set down for hearing, it was expected 
that any party or person interested, who thought the proposai should 
bé accepted only on the condition that the claim in which he was in- 
196 F.— 43 
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terested should be paid in full, would îndicate his position. But that 
was probably not plainly indicated, and the exceptants to the spécial 
master's report were quite correct in. insisting that they were to be 
heard in this proceeding as to the basis of apportionment. Indeed, the 
order of approval expressly reserved that right. This contention was 
recognized, and ail testimony which they offered has been taken and 
considered. In the absence of any persuasive proof to the contrary, a 
proportionate distribution is the correct rule — equality is equity. No 
evidepce persuasive to a departure from this rule is found in the rec- 
ord. There is no force in the suggestion that the action at law had 
terminated in a judgment, made final by the adverse décision of ail 
appeals from it, while the equity suit had only been submitted to the 
trial court on final hearing. Ail that could be obtained by exécution 
under the judgment against the Metropolitan Securities Company had 
been collected. The judgment debtor had been squeezed dry, and the 
$1,000,000 which had been secured from it has been allotted by the 
spécial master in solido to the action at law, without any apportion- 
ment. No more was in sight, or in existence, except such as might 
be realized by ancillary proceedings instituted by the judgment cred- 
itor against stockholders of the judgment debtor. Thèse had been 
initiated, but had not advanced as far as the equity suit had. In 
thèse proceedings as in the equity suit there were légal questions in- 
volved which made the resuit of both uncertain. As to the realization 
of the fruits of a profitable victory in the ancillary proceedings, there 
might also be some question. There was never any suggestion that a 
judgment in the equity action for the full amount claimed would not 
be paid in full. The last paragraph of the mémorandum in 180 Fed. 
514, indicates that a like assurance was not then felt as to the financial 
results of the other proceedings. We must go back and view the sit- 
uation as it was at the time of the settlement, disregarding what im- 
provement in financial conditions two years of good fortune may hâve 
brought about. Four millions of the money paid in conapromise was, 
it is true, raised on notes of the principal atockholder of the défend- 
ant in the lawsuit, but the amount of those notes was advanced by de- 
fendants in the equity suit at par. Whether the same notes could hâve 
been sold at that price in the open market at that time is open to ques- 
tion. As to which proceeding it was which brought about the payment 
of this large sum, $5,500,000, and should therefore be credited with 
the açcomplishment of the pleasing resuit, is a question not susceptible 
of proof. The writer who was advised of the negotiations for com- 
promise, which went on for months, may hâve his individual opinion, 
but, if so, it is a jnere guess, and nothing in this record afïords more 
solid ground) for a conclusion. 

In the brief for the trustée under first mortgage, there is a suggestion 
of vai:ious things which might hâve happened had the trustée, ob- 
jected to the acceptance of the ofïer of compromise, unless the pro- 
ceeds were so distributed that the interests represented in the action 
at law should be paid in full and the discount allowed on settlement 
should fall wholly upon the New York City Company. The sug- 
gestion omitsthe most probable resuit of such insistence at that time. 
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viz., a rejection of the proposai outright, leaving each interest to ob- 
tain what it could as a resuit of the prosecution to a finish of the 
îndependent litigations then pending. What would hâve happened 
had the pending proposai been rejected is entirely problematical, but 
it is a reasonable supposition that an offer would hâve been made to 
settle the equity suit for a sum in excess of $1,500,000, which défend- 
ants in that suit individually contributed to the payment actually made 
in settlement of both actions. Whether a sum large enough to induce 
a settlement of the equity suit would hâve been offered is mère guess- 
work. Whether upon rejection of the pending proposai any substantial 
offer would hâve been made by the Interborough-Metropolitan to settle 
the pending proceedings against stockholders of the Securities Compa- 
ny no one can now tell or could then foresee. Counsel who then repre- 
sented that company as défendant in those proceedings certainly mani- 
fested confidence in their ability ultimately to defeat such proceedings. 
The whole situation as it existed at that time is so filled with un- 
solvable problems that the spécial master's distribution of the fund is 
approved as the only équitable solution. 

It should be noted that out of the proceeds realized on the settle- 
ment of the action at law and the suit in equity the expenses of such 
realization, fées of attorneys and counsel and disbursements, should 
be deducted before there is any apportionment or distribution. But 
that is a matter which is of no practical significance, since the in- 
terest which bas accrued on the fund while it bas remained in the 
receiver's hands awaiting the termination of this proceeding to ap- 
portion will no doubt be sufficient to pay such expenses and leave, 
possibly, some balance of interest to be apportioned in the same ratio 
as the principal on which it bas accrued. 

[2] As to the second question: There is much force in the argu- 
ment of counsel for the New York City Company receiver and for 
the complainant in the original creditor's bill, but the décision which 
the spécial master bas reached touching the disposition to be made 
of the Metropolitan's distributive share of the proceeds of the com- 
promise seems on the whole more équitable, and is approved. If in 
response to the demand of receivers made upon the Securities Com- 
pany for the unpaid balance of the $8,000,000 that balance had been 
paid in cash, without litigation or delay, the court, irrespective of any 
finding that a technical "trust" had been created, would hâve in- 
structed receivers to use none of it for operating expenses, but to 
expend every dollar in improvements of the sort contemplated when 
the $8,000,000 was provided for. There was delay, long delay, in 
payment of this balance, and during the intérim receivers used money 
and property of the New York City Company in making thèse 
very improvements. What was thus expended should, as the spécial 
master finds, be returned to the New York City Company before its 
distributive share is turned over to the Metropolitan. This applies, 
not only to the expenditures on the First Avenue and on the Twenty- 
Eighth and Twenty-Ninth Street lines, but to ail expenditures of like 
character made prior to receivership, as well as to those made subse- 
quently by receiver. 
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r In this connection référence may be made to a matter not dis- 
cyssed in the opinion. The receivers being without sufficient fûnds 
tô rtiake th'e necessary capital expenditures required to put the prop- 
erty in condition to rènder proper and efficient public service, $3,- 
500,000 was borrowed on receivers' certificates. The money thus 
raised was devoted exclusively to meeting expenditures of that char- 
acter. So scrupulously were thèse instructions observed that there 
was an unexpended balance left at the close of receivership, which, 
of course, is properly applicable towards payment of the certificates. 
In view of the use to which the funds thus raised were to be put, 
this court thought the certificates should be made a lien on the prop- 
erty only of the Metropolitan. The Court of Appeals, however, held 
that the purchaser of the certificates should hâve a lien also on the 
property of the New York City Company. One of the items of its 
property was the cause of action to recover from the Securities Com- 
pany the balance of money agreed to be paid by it, and which, had 
it been paid, would hâve made it unnecessary to borrow anything. It 
was logical and proper, therefore, to pledge this chose in action to 
secure the loan. But it seemed at the time to this court unnecessary 
and inéquitable to pledge any other property of the City Company for 
that purpose. That opinion is still entertained, and it is understood 
that, by its décision, the Court of Appeals did not commit itself to 
the conclusion that, except to the extent of its realization on this chose 
in action, the City Company should be required ultimately to pay 
thèse certificates out of its own property. If the Court of Appeals 
on final hearing should concur with this court in the conclusion above 
expressed, the balance of Metropolitan's distributive share after re- 
payment of the expenditures enumerated by the spécial master should 
be applied, so far as they go, to the payment of the first issue of re- 
ceivers' certificates. 

If, however, it should be finally held that property of the City 
Company, other than this particular chose in action, is to be applied 
to the payment of thèse certificates, then it will corne to pass that 
the capital expenditures made from the proceeds of the certificates 
hâve really been made from the property of the City Company. Such 
expenditures will then come within the category of those already 
allowed by the spécial master (in the paragraph of opinion next pre- 
ceding his discussion of the third question), and should be deducted 
from the distributive share of the Metropolitan. 

The third and only remaining question is the disposition of the four 
$1,000,000 notes of the Metropolitan. Nothing is found in the record 
to sustain the proposition that they were turned over, properly in- 
dorsed to pass title, for the sole purpose of cancellation or destruc- 
tion. The master's finding to the same efïect is approved. If the 
arguments of the counsel for New York receiver and for the plaintiiï 
in the creditors' bill convince the Court of Appeals, there will be no 
third question to answer. Taking the case as it now stands, as it is 
disposed of by what has been said supra in this opinion, the question 
as to their disposition is easily solved. Had the receiver ofïered 
them on the open market and had some one bought them, the cash 
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proceeds of that sale would be distributed in the same proportion as 
ail other cash realized on the settlement. Not having been sold the 
notes should be distributed in the same ratio. This would leave one 
note to be split up, which could be done by indorsing receipt for pay- 
ment of the proper proportional part. 

As to the note or notes or fractional note remaining after distribu- 
tion in the hands of the New York receiver, what is the status? That 
will dépend upon what is the décision of the court of last resort touch- 
ing the second c|uestion. If the décision of this court be affirmed, 
and if there shall be deducted from Metropolitan's distributive share 
ail moneys paid by New York Company prior to receivership for 
capital expenditures (not already paid), and also ail obligations in- 
curred by New York Company for the same purposes and paid out 
of its estate, and ail similar disbursements by its receiver out of its 
estate, the notes and fractions thereof which he holds will be without 
considération and valueless as an otïset. If, however, thèse expendi- 
tures are held not to be déductible from Metropolitan's share, and 
the burden of them falls entirely upon the estate of New York Com- 
pany, then there will hâve moved to the Metropolitan a considération 
sufficient to make the notes valid obligations. Ail Metropolitan in- 
terests were represented on the hearing upon the proposed compromise, 
and by not objecting practically consented to scaling down part of 
the stipulated considération for présent cash. Being valid obligations 
of the Metropolitan in New York City receivers' hands, they would 
then be available as an ofïset, to their face value, against the money, 
payable by him to Metropolitan as its distributive share of the pro- 
ceeds of the compromise. Except as above indicated, the exceptions 
to, spécial master's report are overruled, and the report confirmed. 

In view of some suggestions contained in the brief of the Farmers' 
Loan & Trust Company, it must be remembered that, by reason of 
the circumstance that the numerous questions arising under thes'; 
receiverships come up for détermination in separate proceedings, in- 
consistencies sometimes appear, not only in the arguments of counsel, 
but also in the deliverancies of the court. For example, in this pro- 
ceeding no attention is paid to the question when the lease terminated. 
The opinion proceeds on the assumption that capital disbursements 
made by receivers after October 1, 1907, were made by them as 
City Company receivers with City Company money. That assump- 
tion is apparently inconsistent with the opinion heretofore expressed 
that after that date the receivers were not operating the road under 
the lease. Until the Court of Appeals finally décides the one question, 
there can be no certain décision of the other. If this court's opinion 
as to the lease be sustained, then there will be no disbursements by 
receivers subséquent to October Ist to be deducted from Metropol- 
itan's distributive share. In the place of such déduction, however, 
the New York City receiver would bave a good claim against the 
Metropolitan's distributive fund for any money or property of its own 
which was used by Metropolitan receivers subséquent to October Ist. 

It is of the utmost importance that this entire group of proceedings 
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be kèpt together, and argued at the same time before the appéllate 
court. In tSo other way can a cbmprehensive and harmonious solu- 
tion of thèse intricate problems be worked out. 



In re LOGAN, 
(District Court, N. D. New York. May 27, 1912.) 

1. Bankbuptcy (§ 224*) — Jtjrisdiction of Ool-rt— Adverse Claims— Sum- 

MAET PROCBBDINGS. 

On pétition of a trustée, an order was Issued by a référée and served 
on the bankrupt, his wife, and a woman who was not a party to the 
bankruptcy proceedings to show cause why the latter should not be re- 
auired to convey to the trustée a farm, the tltle to whlch had been con- 
veyed to her more than four months prior to the bankruptcy by another 
who Was not a party to the proceedings, together wlth certain Personal 
property thereon. The parties appeared, and were examlned before any 
objection was made to the jurladlctlon. The référée found from such 
exàmlnation that ail of the property In question was and had been slnce 
prlor to the flling of the pétition in the actual possession of the bankrupt 
who was tiie actual owner; that It was caused to be conveyed to the 
woman who held the légal tltle as his agent through collusion and to de- 
f raud his creditors ; that she had no interest thereln, and had never as- 
serted any as against the bankrupt prlor to the bankruptcy. Eeld, that 
the référée had .iurisdiction to make such flndings, and, there belng évi- 
dence to sustain the same, to make an order requlring the respondents 
to convey the property, both real and personal, to the trustée, and surren- 
der possession to him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § S&Sj Dec. 
Dig. § 224.*] 

2. Bankbuptcy (§ 212*) — Jubismction of Court— Adverse Claims. 

The test of jurisdictlon of a court of bankruptcy by a summary pro- 
ceeding to détermine controversles in regard to real or Personal prop- 
erty is possession of such property by the bani^rupt at the time of the 
flling of the pétition and adjudication, and the court has jurisdictlon 
to détermine such question of possession as a preliminary one. On a 
flndlng, warranted by the facts, that the bankrupt was in possession and 
was the true owner, jurisdictlon to requlre the property to be turned 
over to the trustée is not defeated by a clalm of ownershlp by a third 
person, asserted for the flrst time after the bankruptcy, even though the 
foundation for such clalm, by vesting the légal tltle In such thlrd per- 
son, had been prepared beforehand ; and it is Immaterial that the con- 
veyance was made more than four months prior to the bankruptcy and 
by a person other than the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 236; Dec. 
Dig. § 212.* 

Jurisdictlon of fédéral courts in suit s relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. 0. A. 313.] 

In Bankruptcy. In the matter of Jacob Logan, bankrupt. On re- 
view of order, of référée. Affirmed in part, and reversed in part. 

Reyiew of order of référée in bankruptcy, which order directs Jacob 
Logan, the bankrupt, and Jane Logan, his wife, and one Grâce Tomp- 
kins, to exécute and deliver to A. H. Abel, as trustée in bankruptcy, 
a conveyance of a certain farm in Laurens, Otsego county, N. Y., and 
a bill of sale and possession of certain property thereon, and to de- 

•For otber cases see same topic & § numbkr la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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liver the possession of such real estate and Personal property to the 
said trustée, and also directing Jane Logan to deliver a certain prom- 
issory note of $2,000 made by said Grâce Tompkins to said Jane Lo- 
gan to the trustée. 

Franklin C. Keyes, of Laurens, N. Y.; for Jacob Logan, Jane Lo- 
gan, and Grâce Tompkins. 
Vere H. Multer, of Binghamton, N. Y., for trustée. 

i -- ... -■,- ,. 

RAY, District Judge (after stating the facts as above). [1] July 
24, 19n, Jacob Logan filed in this court his pétition in voluntary bank- 
ruptcy, and the next day he was adjudicated a bankrupt accordingly. 
August 15, 1911, at the first meeting of creditors, A. H. Abel was 
appointed trustée. October 6, 1911, an order granted by the référée 
on the pétition of the said trustée was served on said Jacob Logan, 
Jane Logan, his wife, and Grâce Tompkins, requiring them to show 
cause why they should not convey certain real estate and certain Per- 
sonal property thereon to the trustée, and also surrender or deliver 
possession thereof to him on the claim that ail such property belonged 
to the bankrupt and was in his possession. November 8, 1911, ail 
the parties appeared before the référée, said Logans and Tompkins 
being représentée by Mr. Keyes, their attorney, and without objection 
to the jurisdiction or power of the référée évidence was taken, and 
Mr. and Mrs. Logan and Miss Tompkins were sworn and examined 
and cross examined. December 13, 1911, and while the proceeding 
was pending and undetermined, Mr. Keyes, in behalf of Mr. and Mrs. 
Logan and Miss Tompkins and as their attorney, filed with the réf- 
érée objections in writing to the further prosecution of such proceed- 
ings, and to the making of the order or orders prayed for, and deny- 
ing the jurisdiction and power of the référée to make any such déter- 
mination or order, viz.: 

"Now come the respondents Jane Logan and Grâce Tompkins, by Franklin 
C. Keyes, their attorney, and speciflcally object to the power of the référée 
to order the respondents, or either of them, to turn over the property sought 
to be recovered by the trustée, Arthur H. Abel, or to grant the relief prayed 
for In the pétition filed In thls proceeding, and obdect to the jurisdiction of 
the court to proceed summarily in this matter. And respondents set xip a 
claim adverse to that of the' trustée to the property sought to be recovered 
and claim absolute title thereto for a valuable considération, and assert that 
they are bona flde holders thereof for value priôr to the adjudication in bank- 
ruptcy In the matter of Jacob Logan, bankrupt." 

Thèse objections were based oi^ the évidence taken and before the 
référée. No other answer to the pétition was filed. Thèse objections 
were not verified by any one. On the 25th day of March, 1912, the 
référée made the order under review which directs the said Jacob 
and Jane Logan and Grâce Tompkins to exécute and deliver convey- 
ances of such real estate and personal property to said trustée, and to 
deliver the possession thereof to him, and also directing Jane Logan 
to deliver a certain promissory note of $2,000 made by Grâce Tomp- 
kins to the order of said Jane Logan. This order was served on the 
26th day of March, 1912, and conveyances tendered for exécution. 
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This demand has not beèn complied with, but proceedings for a re- 
view of the oMerwere at once tâken. 

The référée found that Lôgan and wife and Miss Tompkins for- 
merly resided in Pennsylvania, where Jacob Logan owned certain real 
estate and personal property which was disposed of or traded, so that 
the proceeds went into certain real estate in Lestershire or Bingham- 
ton, N. Y., in the names of Logan and his wife, and this was disposed 
of and deeded, and such property or its proceeds delivered to Gaylord 
Gibson, who deeded the farm in question to said Grâce Tompkins 
morê than four months before the fihng of the pétition in bankruptcy 
in considération thereof, and that ail was donc under such circum- 
stances as to show that the transactions were a mère cover for 
placing the property of Jacob Logan in the hands of said Grâce 
Tompkins temporarily aiid until said Logan should be discharged in 
bankruptcy from his debts, when it is to be turned back to him, and 
that she holds title as a trustée or agent for Logan; that no consid- 
ération was paid by said Grâce Tompkins, and that she has not been, 
and is not, in possession of this farm, and personal property, but that, 
immediatély on Miss Tompkins taking title from Gibson, the bank- 
rupt, Jaàob , Logan, and Jane Logan, his wife, went into possession 
and occupation; and that Jacob Logan now has actual possession 
thereof, and did at the daté of ^bankruptcy. The référée finds, and 
the évidence will sustain, the findihg that the property of Logan, the 
bankrtipt, owned by hini in Pennsylvania was put into the Lestershire 
and Binghamton property, and then into the farm in question, so 
that the proceeds of Logan's property are traced directly into the 
farm in question. Grâce Tompkins put a mortgage of $500 on the 
farm, and with the money pufchased the personal property in ques- 
tioUj excépt the note. The deed from Gibson, who had the title to 
the farm, vested such title of i-ecord in Grâce Tompkins. The ques- 
tion of possession was a disputed one before the refereè, as was the 
question whether or not a considération was paid by Grâce Tompkins 
for the farm, etc. Thé evideiicé wôuld bave justified a finding of 
fact that Grâce Tompkins, is in the légal as well as actual possession 
of the farm, etc., andithat she did pay a valuable considération by 
surrendering valid clâitiis she héld àgainst Logan, the bankrupt. This 
was the contention of Miss Tompkins and of Mr. and Mrs. Logan- 
L assume the findingsîof' the référée that no money or property. was 
paid or valuable thing surrendered as a considération for the farm 
in question, and that Logan himself was in the actual occupancy and 
physical possession of both farim ahd personal property at the time 
of the filing of the pétition , in "bankruptcy, are correct and fuUy sus- 
tained by the eVidence. Tïiç conveyance of the farm to Grâce Tomp- 
kins by deed duly recôrdéd was made more than four months prior 
to, the filing'of the pétition^ iri baïikruptcy, and the mortgage thereon 
w^s givèn and the personal" property purçhased with the proceeds 
more than foUrjnpnths priôrto the bankruptcy. Under the findings 
of the référée, the transaction df Logan and wife and Miss Tomp- 
kins were clearly in fraud of creditors. Assuming that in a plenary 
suit by the trustée to set aside the transfer of the farm to Grâce 
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Tompkins and certain other conveyances used as a means for placing 
this property in her hands, etc., the évidence and findings should be 
the same, the same resuit in the end would be reached as was ar- 
rived at by the référée. The question is, Did the référée hâve power 
and jurisdiction in this summary proceeding and in this summary 
way and in the absence of objections until the évidence was in, and 
in the absence of an ansvver to the pétition other than such objec- 
tions, to détermine the questions involved, and make the order he did 
make, which is in the nature of a decree in equity? Does this présent 
a situation where there is an actual adverse claim and claimant, or 
one where the claim is merely colorable and fictitious? Can a réf- 
érée in bankruptcy make an order in effect declaring a deed of real 
estate made and delivered more than four months prior to the filing 
of a pétition in bankruptcy by a party other than the bankrupt to a 
person other than the bankrupt fraudulent and void, and directing 
the person holding the title under such deed for the bankrupt to 
transfer such real estate by deed to the trustée? More is to be donc 
so far as the real estate is in question than to deliver possession. A 
deed must be executed and delivered. The property has not corne 
into the physical possession of the court or trustée. Both court and 
trustée are confronted by Grâce Tompkins, not a party to the bank- 
ruptcy proceedings except as brought in as a party to the summary 
proceeding by the above-mentioned order to show cause, who asserts 
title and, as to the real estate, présents her recorded deed thereof, 
and shows that, after the giving of the deed, she was at times living 
on the farm with Logan and wife, and that as to the personal prop- 
erty she mortgaged the farm, and with the proceeds of the mortgage 
purchased same. I may assume that, if no objection had been made 
to determining the questions as to the personal property in this 
summary way, the référée would hâve had power to make the order 
he did make as to it. But has the référée any power to direct a third 
party to convey real estate held under a recorded deed, even if the 
facts proved show clearly that such third person holds as a mère 
trustée or agent for the bankrupt? 

It has been decided that the référée in case of personal property 
may and must détermine whether the claim of a third person who 
claims to be an adverse claimant is real or fictitious, merely colorable. 
Mueller v. Nugent, 184 U. S. 1-15, 22 Sup. Ct. 269, 46 L. Ed. 405. 
An assignée for the benefit of creditors is but the agent, at best, of 
the bankrupt who made the assignment. Bryan v. Bernheimer, 181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. In short, a third person 
having possession of personal property which in fact clearly belongs 
to the bankrupt is not an adverse claimant for the reason he says he 
is. But, if such third person has a bill of sale of such personal 
property, describing it, which he took from a person other than the 
bankrupt who in fact owned the property, and the claim of the 
trustée in bankruptcy is that such third party took such bill of sale 
by collusion with the bankrupt more than four months before bank- 
ruptcy, the filing of a pétition, and to cheat and defraud creditors, 
and this is denied by such third person, who also claims that he is in 
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possession and thère îs a real question as to who lias possession, 
may the whole matter be tried before the référée and determined by 
him? Put deed in place of bill of sale and real estate in place of 
Personal property, and may the référée hear and détermine the 
whole question and make a valid and binding order for the convey- 
ance of the property to the trustée? It seems to me very clear that, 
as to the personal property, the référée had complète and full power 
and jurisdiction to détermine the actual ownership of the property, 
and whether Grâce Tompkins or Jacob Logan was in the actual pos- 
session thereof, and also whether or not prier to the filing of the pé- 
tition in bankruptcy Grâce Tompkins had actually made or asserted 
a claim of ownership and possession or had had possession, By 
section 38 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
555 [U. S. Comp. St. 1901, p. 3435]), subd. 4, référées may "perform 
such part of the duties, except as to questions arising out of the 
applications of bankrupts for compositions or discharges, as are by 
this act conferred on courts of bankruptcy and as shall be prescribed 
by rules or orders of the courts of bankruptcy for their respective 
districts, except as herein otherwise provided," etc. Rule 26 of the 
Northern District of New York confers ail the power on référées 
that may be conferred under said subdivision 4, except as limited 
by other rules. It is true that in this case this personal property did 
not come into the actual physical possession of the trustée for the 
reason the bankrupt and his wife refused him possession. But I 
take it that, if Logan owned the property and had possession of it 
at and before the filing of the pétition in bankruptcy and adjudica- 
tion, he could not defeat the right of the trustée to possession or 
drive him to a suit in equity by refusing to surrender the possession 
to the trustée. The bankrupt may be compelled summarily to de- 
liver to the trustée of his estate property which such bankrupt owns 
and owned at the time of the adjudication and pétition and lias in 
possession and the title to which with the right of possession passes 
to the trustée on his appointment by opération of law as of the date 
of adjudication. 

In Mound Mines Co. v. Hawthorne, 173 Fed. 882, 97 C. C. A. 
3.94 (C. C. Ai'^th circuit),' Mrs. Fletcher owned certain real estate 
which she contracted to sell to the Griffith Mines Company, and this 
corporation went into possession and made improvements. It did 
not comply with the terms of the contract, and $500 was due and 
unpaid to Mrs. Fletcher. In October, 1908, bankruptcy proceedings 
were instituted against said Grifïîth Mines Company, and one Haw- 
thorne was Iliade receiver and then trustée. After such bankruptcy 
proceedings were instituted, the Mound Mines Company was organ- 
ized and incorporated, and later Mrs. Fletcher deeded the property 
to it for $500, the balance due her. Later the trustée was authorized 
by the court to sell, and did sell, the property of the bankrupt, in- 
Cliidîrtg the réàl estate in question. The purchaser objected to the 
title, and â sùmmary procéeding was instituted by pétition before 
the refereètb conipel the 'Mound Mines Company to exécute and 
delivef a deed of the said real estate to the purchaser thereof from 
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the trustée in baiikruptcy on payment to it of the $500. The référée 
granted the order, and this was affirmed by the Circuit Court of 
Appeals; it being modified to provide for the payment of interest 
on such $500. This is direct authority for the proposition that, when 
a third party has record title by deed from a fourth party to real 
estate which in fact belongs to the trustée in bankruptcy (in that 
case the bankrupt and trustée being in actual possession), the court 
or référée may make an order in a sumniary proceeding, and with- 
out resort to a plenary action, to compel the exécution and deHvery 
of a deed by such third person when the real estate has corne into the 
actual possession of the trustée. 

In First National Bank v. Title & Trust Ce, 198 U. S. 280, 25 
Sup. Ct. 693, 49 L. Ed. 1051, the bankrupt owned certain merchan- 
dige which was in storage with National Storage Company, and for 
which he took warehouse reeeipts. Thèse he hypothecated for loans 
prior to bankruptcy to the First National Bank of Chicago. The 
warehouse reeeipts acknowledged possession of the merchandise in 
the Storage Company. It had possession thereof. The receiver in 
bankruptcy filed his pétition, by which he instituted the summary 
proceeding to obtain possession of the merchandise in which he re- 
cited that he had taken possession of the property. This was denied, 
and says the court at page 291 of 198 U. S., at page 696, of 25 Sup. 
Ct. (49L. Ed. 1051): 

"The District Court adjudged that the receiver had not at the time of filing 
its pétition the right of possession, and that the National Storage Company, 
at that date, and also at the time of the filing of the pétition in bankruptcy, 
was entitled to possession and had possession [of the merchandise]." 

It held this possession, not for the one who placed the goods in 
storage, but for the one who held the warehouse reeeipts. The court 
held that the First National Bank was not only an adverse claimant, 
but that possession was held for it, and that it was entitled thereto, 
and that 'the receiver had no possession, and was not entitled to pos- 
session.' The claim was in good faith and well founded. The Su- 
prême Court also expressly held that the référée had jurisdiction to 
proceed and ascertain the facts stated, and détermine vvhether the 
receiver had possession or the right of possession. (Pages 290, 291 
of 198 U. S., page 696 of 25 Sup. Ct. [49 L. Ed. 1051]). When 
the bankruptcy court determined that the Storage Company had pos- 
session and the right of possession and that tHe receiver had no pos- 
session^ the court held that it should hâve refused to go further, 
and that the summary proceeding in the form it had assuméd could 
not be regarded as an independent plenary suit, and that, even if so 
considered, there was no jurisdiction in the District Court (as the 
lawthen stood), as such a suit could be. prôsecuted in that cburt only 
by consent of the proposed défendant. But hère the référée has 
f ound that the actual possession of the real and personal property 
was in the bankrupt at and bef ore the filing of the pétition in bank- 
ruptcy, and that he was the owner, and that the ownership and right 
of possession passed to the trustée in bankruptcy, and that Grâce 
Tompkins never owned either the real or personal property, or had 
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possession thereof^ that thé deed to her was for the purpose of 
covering the property from creditorSj and that she held the title as 
agent for the banktupt, and not in good faith as owner. If such 
were the facts, the right of possession passed to the trustée, and in 
the eye oi the law he was in possession, for the possession of Jacob 
Logan under sUch facts was that of'the trustée. Clearly the bank- 
ruptcy court under such circumstancés could compel the bankrupt to 
deliver the possession he had to his trustée in bankruptcy. And, 
under the case cited, the référée had full power and jurisdiction to 
take évidence and détermine the facts. Suppose the facts had been 
conceded to be as stated, could not the référée hâve directed the 
conveyance and deHvery of possession? If he could proceed at ail, 
could he not take the évidence and ascertain the facts, and, if there 
was a dispute, ascertain and détermine the truth ? 

The référée has found, and there is abundant évidence to sustain 
the finding, that at and prior to the filing of the pétition in bankruptcy 
Grâce Tonipkins was not holding the property in question, either 
real or personal, adversely to Jacob Logan; that she made no claim 
of ownership as against him, or his wife, but that, on the other hand, 
she was in collusion with him to cheat and defraud his creditors, 
conceal this property from his creditors and his trustée in bank- 
ruptcy when such proceedings should be instituted, and that she 
was the mère agent or bailee of said Jacob Logan in holding the 
Binghamton and Lestershire property by deeds, and that "said Grâce 
Tonipkins in receiving and recording the deeds of said property 
(Binghamton and Lestershire properties) was acting at ail times as a 
confederate of the said Jacob Logan and a mère cover or réceptacle 
of his title to said premises for the purpose of secreting his said prop- 
erty, atld thereby hinderihg, delaying, and defrauding the creditors 
of said Jacob Logan." , 

The référée then finds that thereafter the Binghamton and Lester- 
shire properties were deeded by Grâce Tompkins to Gibson in ex- 
change for the farm in question, and "that said Grâce Tompkins, as 
the agent, bailee, and confederate of the said Jacob Logan, took title 
to said farm in her own name, and that the title to said farm and 
premises has been at ail times and is now merely colorable, and that 
Jacob Logân was at ail times after said title was so taken in the 
lïame of said Grâce Tompkins and up to the time of his adjudication 
in bankruptcy the neal owner of said farm, and he has been at ail 
times since and ' now is in possession of ând occupying said farm, 
and that the title to said premises or farm was so taken in the name 
of Grâce Tompkins solely for the purpose of secreting the owner- 
ship of same for the purpose of hindering, delaying, and defrauding 
the creditors of said Jacob L.o&^'^) ^^^^d that said Grâce Tompkins is 
not now and never has been the owner of said farm, or any part 
thereof, and has not now» and never has had, any interest or claim 
whatsoever in, to, or against said premises, or any part thereof, and 
that during ail of said times she has been and is now acting as a 
mère cover or réceptacle of the title of said farm for the sole pur- 
pose of secreting same for said Jacob Logan and hindering, delay- 
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ing, and defrauding his creditors and the trustée of his estate." The 
same finding in substance and effect is made as to the personal prop- 
erty. 

Accepting thèse finolings which the référée had jurisdiction to 
make, and which it was his duty to make, if the évidence warranted 
them, and Grâce Tompkins was not an adverse claimant at and be- 
fore the filing of the pétition in bankruptcy. The claim now asserted 
by her through her attorney to this real estate and personal property 
is not an adverse claim existing at the time the pétition was filed. 
It was not made, had no existence, as against Jacob Logan. It is 
asserted against the trustée in bankruptcy pursuant to an agreement 
or understanding between her and Jacob Logan ; she, in effect, being 
his agent and holding title for him. 

In Louisville Trust Company v. Comingor, 184 U. S. 18-25, 22 

Sup. Ct. 293, 296 (46 L. Ed. 413), the court said : 

"We hâve just held in Mueller v. Nugent, ante, 1, that the District Court 
lias power to ascertaiu whether In the iiartieular instance the claim asserted 
is an adverse claim existing at the tlme the pétition was flled. And, accord- 
ing to the conclusion reached, the court will retaln jurisdiction or décline to 
adjudieate the nierlts." 

This reduces the proposition hère to the question whether the mère 
existence of the recorded deed of the farm in the name of Grâce 
Tompkins, Logan having the possession, and Grâce Tompkins hold- 
ing the title as agent or bailee for Logan and by collusion with him 
for the purpose of secreting the property from his creditors and 
trustée in bankruptcy when appointed, she not claiming to own same 
as against Logan, constituted an adverse claim existing at the time of 
the filing of the pétition. The deed was not the claim but the fotinda- 
tion for a claim, évidence upon which a claim of actual ownership 
and title could be based by her against Logan in possession. 

In Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. Ct. 269, 275 (46 L. 

Ed. 405), the court held that : 

"The bankruptcy court has power to compel the surrender of money or oth- 
er assets of the bankrupt in his possession, or that of some oue for him, on 
pétition and rule to show cause." 

Also : 

"The refusai to surrender property of the bankrupt does not In itsejf cre- 
ate an adverse claim at the time the pétition is filed." 

And at page 17 of 184 U. S., at page 276 of 22 Sup. Ct. (46 L. 
Ed. 405), said : 

"In the case before us William T. Nugent held this money as the agent o' 
his father, the bankrupt, and wlthout any claim of adverse interest in hiir 
self." 

Hère the référée finds the bankrupt in possession and that Miss 
Tompkins was and is by arrangement with Logan, who was and is 
the real owner, his mère agent and bailee in holding such title, claim- 
ing no interest therein as against Jacob Logan. She made no claim 
under or by virtue of the deed against Logan, but by collusion with 
Logan and placed hérself in position to assert one against creditors 
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and the. trustée in bankruptcy when appointed. It îs true that on the 
record Grâce Tompkins héld the title adversely to Jacob Logan. 
Prîmà facie the title was in her, and Logan himself could not hâve 
copipelled her to deed to him. But Logan was in possession and 
the real owner. On the adjudication, and appointment of a trustée 
constructive possession of the farm and personal property passed 
to such trustée. Whitney v. Wenman, 198 U. S. 539, 552, 25 Sup. 
Ct. 778, 49 L. Ed. 1157; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405. In Whitney v. Wenman, supra, 198 U. S., at 
pages 552, 553, 25 Sup. Ct. at page 781 (49 L. Ed. 1157), the court 
said : 

"In the case of Mueller v. Nugent, 184 V. S. 1 [22 Sup. Ct. 269, 46 L. Ed. 
405], this court recognlzed the power of the bankruptcy court to compel the 
surrender of money or other assets of the bankrupt in hls possession, or that 
of some one for him. In that • case the décisions in Bardes v. Hamarden 
Bank [178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175], White v. Schloerb [178 
U. S. 542, 20 Sup. Ct. 1007, 44 D. Ed. 1183], and Bryan v. Bernheimer [181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814], were reviewed by the Chief Jus- 
tice, who delivered the opinion of the court, and it was held that the filing 
of a pétition in bankruptcy Is a caveat to ail the world, and, in effect, an at- 
tachment and injunctlon, and that on adjudication title to the bankrupt's 
estate became vested in the trustée with aetual or constructive possession, 
and placed in the custody of the bankruptcy court. We thlnk the resuit of 
thèse cases is, in view of the broad powers conferred in section 2 of the 
bankrupt act, authorlzlng the bankruptcy court to cause the estate of the 
bankrupt to be collected, reduced to money and distributed, and to détermine 
controversles in relation thereto, and bring in and substitute additional par- 
ties when necessary for the complète détermination of a matter in controver- 
sy, that when the property has beeome subjeet to the jurisdiction of the 
bankruptcy court as that of the barlkrupt, whether held by him or for him, 
jurisdiction exista to détermine controversles In relation to the disposition of 
the same and the extent and character of liens thereon or rlghts thereln. 
This conclusion accords wlth a number of well-considered cases in the Fédér- 
al courts. In re Whltener, 105 Fed. 180 [44 C. C. A. 434] ; In re Antiago 
Screen Door Co., 123 Ped. 249 [59 C. C. A. 248]; In re Kellogg, 121 Fed. 333 
[57 C. C: A, 547]. In the case of First National Bank v. Chicago Title & 
Trust Gonapany, decided May 8 of this têrm, ante, 198 U. S. page 280 [25 Sup. 
Ct. 693, 49 L. Ed. 1051], in holding that the jurisdiction of the District Court 
dld net, obtain, it was polnted out that the court had found that it was not 
In possession of the property. Nor can we percelve that it makes any dif- 
férence that the jurisdiction is not sought to be asserted In a summary pro- 
ceedlng, but resort is had to an action in the nature of a plenary suit, where- 
in the parties can be fully heard after the due course of équitable procédure." 

It is not material that the bankrupt, Jacob Logan, did not schedule 
this property as his own, or claim it as his own. He had determined 
to conceal-it ^nd his ownership from his trustée when appointed, and 
to this end he and Grâce Tompkins placed the record title in her, 
Logan retaining the real ownership as well as aetual possession. As 
stated ,before.and as held by the Suprême Court, constructive pos- 
session has passed to the trustée and the court in bankruptcy, and it 
had and has, power to settle and détermine ail rights concerning it and 
ail claims therçto, bringing in the necessary parties by order to show 
cause. In Re Ëf pstein (C. C. A. 8th Circuit), 156 Fed. 42, 43, 84 C. C 
A. 208, 17 L. %: A, (N. S.) 465, the Circuit Court of Appeals held 
that iii à sumiriary proceeding a tax deed could be set aside where 
siiôh deed was taken by a third péîrson after the property had passée 
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to the possession of the trustée; the sale having taken place before 
the pétition in bankruptcy was filed. This case is in Une with Mound 
Mines Company v. Hawthorne, 173 Fed. 882, 97 C. C. A. 394, before 
cited. 

In Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 
402, 17 Ann. Cas. 969, a corporation was adjudicated a bankrupt and 
a trustée appointed who demanded the corporate records and stock 
books of the président of the corporate company who had them in 
his possession. The président refused the demand in writing, saying 
that he was advised "that such records and stock books are not docu- 
ments relating to the property of the bankrupt, and therefor you, 
as trustée in bankruptcy, are not entitled to their possession." It is 
noted at once that the trustée had no actual possession, only that 
constructive possession which every trustée bas of property of the 
bankrupt in the possession of the bankrupt when the pétition is filed 
and adjudication made. Application was made to the district judge 
on pétition for an order directing the delivery of the books and rec- 
ords and this was denied. The Suprême Court reversed, and held 
that the order should hâve been granted ; there being no adverse title 
asserted. In Re Von Hartz et al., 142 Fed. 726, 74 C. C. A. 58, 
referred to in the opinion in Babbitt v. Dutcher, supra, 216 U. S. 114, 
30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, the policy of In- 
surance was in the actual possession of the assignée thereof who held 
and claimed under a written assignment thereof. The bankrupt had 
no possession, and his trustée no actual or constructive possession. 
If books and papers in the hands of the président of a bankrupt 
corporation which he refuses on demand to deliver to the trustée can 
be ordered delivered in a summary proceeding, I see no reason why 
real estate and other personal property owned by the bankrupt and 
found in his actual possession cannot be ordered delivered to the 
trustée in a summary proceeding. In Jaquith v. Rowley, 188 U. S. 
620, 23 Sup. Ct. 369, 47 L. Ed. 620, one Silsby before bankruptcy 
had become surety on the bond of the bankrupt in a suit pending in 
the State court, and had certain money of the bankrupt which he held 
as indemnity for such liability. It was held that, as the suits could 
be prosecuted and collection made of the surety in the state courts, 
he was an adverse claimant, and that he could not be compelled to 
pay over such money to the trustée. 

In Clay v. Waters, 178 Fed. 385, 392, 101 C. C. A. 645, 652, 21 
Ann. Cas. 897 (C. C. A. 8th Circuit), the court says : 

"But the property hère in controversy was in the possession of the bank- 
rupt when the pétition was filed and when the adjudication was made, and 
It then passed within the jurisdiction o( the District Court below. The 
second section of the bankruptcy law invests the District Court sitting in 
bankruptcy with power to '(7) cause the estâtes of bankrupts to be collected, 
reduced to money and dlstributed and détermine contre versièa in relation 
thereto except as otherwlse provlded,' and the exception is of cases involv- 
ing those controversies between trustées in bankruptcy and adverse claim- 
ants specifled in section 23, which relate to property which was not In the 
possession of the bankrupt when the pétition for adjudication was filed, and 
in which the défendants do not consent to suits in'the District Courts. The 
Pistrict Court sitting In bankruptcy bas jurlsdiction to détermine by suœ- 
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mary proceedlngs, after a reasonable notice to claimants to présent thelr 
claims to it, controversies between the trustée and adverse claimants ovei* 
liens upon and 'the tltle and possession of (1) property in the possession 
of the banltrupt when the pétition in banliruptcy is flled ; (2) property 
held by third parties for him; (3) property lawfully seized by the mar- 
shal as the bapkrupt's under clause 3 of section 2 of the bankruptcy law ; 
and (4) property elaimed by the trustée which bas been lawfully reduced to 
actual possession by the offlcers of the court. Such controversies are con- 
troversies in proceedings In bankruptcy under section 2, and they are not 
Controversies at iaw or In equity as distinguished from proceedings in bank- 
ruptcy wlthin the meaning of section 23." 

[2] It seems to me that, under the décisions of the Circuit Courts 
, of Appeal and the Suprême Court of the United States, the test of 
jurisdiction to proceed in a summary way or by a summary proceed- 
ing to détermine controversies in regard to real or personal property 
is possession of such property in or by the bankrupt at the time of 
thç filing of the pétition and adjudication. Of course, mère posses- 
sion is not enough. The finding must be and the facts must warrant 
the finding thàt the bankrupt v^^as the true owner, and that he held as 
owner. Jurisdiction to proceed in this manner is not defeated by a 
claim of ownership made by a third person asserted for the rirst 
time after a pétition in bankruptcy is filed, even though the ground- 
work for such a claim had been prepared beforehand. Should a bank- 
rupt make, exécute, and deliver a formai bill of sale of personal 
property to another, retaining possession of the property, and agrée 
with such person that he should hold title for the bankrupt until 
the termination of bankruptcy proceedings, the paper title thus held 
would be merely colorable, and it seems to me that a summary pro- 
ceeding would be proper, even though both bankrupt and such vendee 
should claim that the bankrupt's possession was as agent or bailee of 
the person holding the bill of sale. I do not see that it makes any 
différence that the property in question is real estate and not Per- 
sonal property, and that the transfer of title is a deed, and not a bill 
of sale. Under such circumstances, it cannot be material that the 
deed was executed and delivered and recorded more than four months 
prior to the bankruptcy, nor can it be material that the deed of the 
property came from another party, the bankrupt paying the considéra- 
tion therefor and the transaction being one intended to cover and 
conceal the bankrupt's property from creditors and the trustée in 
bankruptcy when appointed. It cannot be that a plenary suit in such 
case is necessary in order to reach the property. The property comes 
at once within the jurisdiction of the bankruptcy court and construc- 
tively into its possession, it being in possession of the bankrupt him- 
self, and no claîm adverse to the bankrupt having been made prior to 
the institution of the bankruptcy proceedings. 

In this case Logan, his wife, and Miss Tompkins were before the 
référée. The référée had the advantage of seeing and hearing them, 
and noting their manner, and it was his duty to ascertain and déter- 
mine the truth. It has been held many times that the court itself 
should not disturb the fiftdings of f act made by a référée, unless 
clearly unsupported by the évidence. The notes which Miss Tomp- ' 
kins claims to hâve surrendered to Logan as a considération for the 
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transfer to her of the Binghamton and Lestershire properties which 
were exchanged for the Laurens farm are returned by the référée 
with the other évidence in the case, and, while one is written in red 
ink and two or more with an indelible pencil, no one of them shows 
âge, and after reading the évidence of Logan, Miss Tompkins, and 
the other witnesses in the case, and considering the other circum- 
stances, this court cannot say that the référée was not justified in 
making the findings he did. The attorney for Logan and Miss Tomp- 
kins claims, not that they did not hâve full opportunity to présent ail 
the évidence in existence bearing on the questions at issue, but that 
in the plenary suit Logan and Miss Tompkins would hâve been en- 
titled to a trial by jury. The suit, if brought, would be in equity, and 
neither party would be entitled to a jury trial as matter of right. I 
feel compelled, therefore, to affirm the order appealed from so far as 
it relates to the farm and the personal property thereon. 

This brings us to a considération of the order so far as it relates 
to the delivery to the trustée of the note for $2,000 made by Grâce 
Tompkins to Jane Logan. 

I am not able to discover any theory upon which the trustée is en- 
titled to this note of Grâce Tompkins. It is made by Grâce Tomp- 
kins to Jane Logan, and was delivered to her. It is true that Logan 
placed title in his wife jointly with himself to the Binghamton prop- 
erty, and then both deeded to Grâce Tompkins. This was a part of 
the fraudulent scheme to conceal the property of Jacob Logan, but 
the whole title was passed to Grâce Tompkins, who, in turn, placed 
the title in Gibson in exchange for the farm, and, when she and Mr. 
and Mrs. Logan surrender that, they bave, so far as appears, surren- 
dered ail the property of Jacob Logan. The question of the rights 
of Mrs. Logan as against Grâce Tompkins we need not dwell upon. 
True, the note is an évidence of indebtedness of Grâce Tompkins to 
Jane Logan, and was given for whatever interest Jane Logan held 
in the property. If surrendered to the trustée, he could not enforce 
it under the findings of the référée. The note in the possession of 
Jane Logan in no way impairs or incumbers the title of the farm 
or of the personal property thereon. The note bas no validity as 
against Jacob Logan, the bankrupt, or his estate, and clearly créâtes 
no liability on the part of Grâce Tompkins to Jacob Logan or his 
estate in bankruptcy. Under the évidence and findings of the référée, 
that note is a worthless thing so far as the farm and personal prop- 
erty thereon is concerned, and so far as the estate in bankruptcy of 
Jacob Logan is concerned. It was never in the possession of Jacob 
Logan, the bankrupt, and the trustée and court bave no actual or con- 
structive possession thereof. 

The order of the référée is affirmed so far as it relates to the farm 
and Personal property thereon, and is reversed as to the note of $2,000 
given by Grâce Tompkins to Mrs. Logan. 
196 F.— 44 
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BALTIMORE & O. R. CO. v. RAILROAD COMMISSION OF INDIANA. 

(Circuit Court, D. Indiana. April 25, 1912.) 

No. 11,019, in Chancery. 

1. Rahroads (I 9*) — SuiTs Against Siaee Railboad Commission — Indiana 

Statute. 

Under section 6, Act Ind. March 9, 1907 (Laws 1907, c. 241), amenda- 
tory of Act Ind. Febrnary 28, 1905 (Laws 1905, c. 53), creating a state 
rallroad commissioni wliich authorizes suite against sucti commission by 
rallroad companies wlthin 30 days after ita entry of a final order to 
revlew such order, a company is not required to apply for a rehearlng 
as a condition précèdent to sucti a suit, altbough by section 7c the com- 
mission is given authority to grant rehearings and to modify its orders. 

[Ed. Note.— For other cases, see Railroads, Cent. DIg. §§ 12-19; Dec. 
Dig. § 9.*] 

2. Railroads (§ 229*) — State Régulation — Obder Prescbibing Headligiits 

— Validity. 

An order of a state rallroad commission requirlng rallroad companies 
under penalty of crlminal prosecutlon to equip ail locomotive engines 
nsed on railroads in the state wlth headlights "of not less than flfteen 
bundred candie power" Is void as lacking the certainty and deflnlteness 
required In a pénal statute or order, since a headlight is a eombinatlon 
of the light proper and the reflector, and the order contains nothlng wlth 
respect to the reflectors, nor as to how the candie power of the eombina- 
tlon may be determined. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. 
Dig. § 229.*] 

3. C0I*STITUTI0NAL LAW (§ 62*) — DELEGATION OF LEGISLATIVE POWEBS. 

Act Ind. March 6, 1909 (Laws 1909, c. 128), authorizlng and directing 
the State Rallroad Commission to investigate the condition and efficlency 
of headlights now In use on locomotive engines on the railroads in the 
state, and If found to be inadéquate "for the protection- of persons and 
property, or any other purpose," to require and enforce the substitution 
of the most practicable and efficient headlights for ail purposes, Is not 
void as a délégation of législative power, but under it the Commission 
acts merely as an administrative agency for glving effiect to the will of 
the Législature under limitations prescrlbed In the act. 

[Ed. Note.— ITor other cases, see Constitutlonal Law, Cent. Dig. §§ 
94-102; Dec. Dig. f 62.*] 

4. Railroads (§ 229*) — State Régulation — Police Powers of State. 

Sueh act and an order of the Commission made pursuant to It, if 
wlthin the powers conferred, are valid as an exercise of the police power 
of the state, in the absence of any fédéral législation on the subject 
under the commerce clause of the Constitution. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. 
Dig. § 229.*] 

In Equity. Suit by the Baltimore & Ohio Railroad Company against 
the Railroad Commission of Indiana. On exceptions to report of spé- 
cial master. Exceptions overruled and report confirmed. 

The following is the report of Noble C. Butler, Spécial Master, in 
Chancery : 

■For otber cases see aame topic & § nuubbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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I flnd and report that the material facts established by the évidence are 
as follows: 

An act of the General Assembly of the state of Indlana was approved 
March 9, 1907 (Iaws 1907, e. 241), amendatory of the act of ï'eb. 28, 1905 
(Laws 1905. c. 53), for the création o£ a railroad commission, and another 
act was approved March 6, 1909 (Laws 1909, c. 128), concerning locomotive 
headlights, which is as follows: 

"An act giving the Railroad Commission of Indlana spécifie powers to in- 
vestlgate and détermine as to the efBciency of headlights now in use on 
locomotive englnes on the rallroads in Indiana, and to prescribe efficient 
and practicable headlights now In use on locomotive englnes on the rall- 
roads In Indiana (sic), and to prescribe efficient and practlcal>le head- 
lights and to make and enforce orders with référence thereto, and de- 
claring an emergency. 
"(S. 44. Approved March 6, 1909.) 

"Railroad Commission— Locomotive Headlights. 

"Section 1. Be it enacted by the General Assembly of the state of Indiana, 
that, in addition to the powers heretofore granted to the Railroad Commis- 
sion of Indiana that said Commission be, and it is hereby speciflcally empow- 
ered, authorized and directed, as soon as practicable after the passage of this 
act, to investigate the condition and efflciency of headlights now in use on 
locomotive engines on the rallroads in thls state, and if found to be inadé- 
quate for the protection of persons and property, or any other purpose, to 
investigate and détermine what would be the most practicable and efficient 
headlight for ail purposes, and when the Commission shall hâve so determin- 
ed, to make and enforce agalnst the railroad companies such order or or- 
ders as may be found to be necessary to require the equipraent and installa- 
tion of such headlights on the locomotives on the rallroads in this state, and 
to thls end said Commission is given power in such investigation to examine 
the various kinds of lights that may be sultable for locomotive headlights, 
and appliances therefor, to consult experts in such matters and to require 
the attendance of witnesses and the production of papers, documents and 
appliances. 

"Emergency. 

"Sec. 2. An emergency exists for the Immédiate taklng effect of this act, 
the same therefore shall be In force from and after its passage." 

Notice was given by the Commission in the Circular letter No. 39 to "AU 
Steam Railroad Companies" on May 1, 1909, under and In accordance with 
said act, for a "hearing and conférence," on May 20, 1909, which is as fol- 
lows: 

"State of Indiana, 

"Railroad Commission of Indiana. 
"Circular No. 39. 
"Locomotive Headlights. 
"To Ail Steam Railroad Companies: 

"Yoùr attention is called to chapter 128, page 323, Acts of 1909, of the 
General Assembly of Indiana, as follows below, which requlres this Commis- 
sion to investigate what would be the most practicable and efflcient head- 
light 

"You are notlfled that the Commission, as authorized and required by thls 
act, has inçtituted an inquii-y and investigation of this matter. and has 
set the sarhè dovni for hearing and conférence on Thursday, the 20th day of 
May, 1909, at which time you and your représentatives, and ail persons in- 
terésted, may appear .ind advise thé Commission in this behalf. The Com- 
mission will also direct the attendance of locomotive engiueers and experts 
sp that a full and fair investigation may be madb. 
"By order of the Commission, Indianapplis, Ind.. May 1, 1909. 

"Chas. B. RUey, Secretary." 
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An order was made by the Commission conceniing locomotive headlights 
on January 6, 1910, whicli is as follows: 

"State of Indiana. 
"Rallroad Commission of Indiana. 

"Tn the Matter of Inquiry as to the Condition and Efflclency of Loco- 
motive Headlights in the State of Indiana. No. 322. 

"The General Assembly In its Acts of 1909, chapter 128, page 323, hav- 
Ing dlrected thls Commission to investigate the condition and efflciency of 
the locomotive headlights in use in the state of Indiana, and the Commission 
having instituted an Inquiry and investigation as requlred by said act and 
having given due notice, by its circular lett-er No. .39 to ail of the railroad 
companies using locomotive headlights, that a hearlng and conférence in 
this behalf would take place the morniug of Thursday the 20th day of May, 

1909, and on said day the railroad companies, namely, Baltimore & Ohio 
Railroad Company, Baltimore & Ohio Southwestern Railroad Company, 
Chicago, Cincinnati & Louisville Railroad Company, Chicago, Indianapolis & 
Louisville Railroad Company, Chicago, Lake Shore & Eastern Railroad Com- 
pany, Chicago Terminal Transfer Railroad Company, Chicago, Hamilton & 
Dayton Railroad Company, Cleveland, Cincinnati, Chicago & St. Louis Rail- 
road Company, Chicago & Erie Railroad Company, Evansville & Terre Haute 
Railway Company, Elgin, Jollet & Eastern Rallway Company, Grand Rapids 
& Indiana Railvray Company, Illinois Central Railroad Company, Indianapo- 
lis Soitthern Railroad Company, Indianapolis Union Railway Company, Lake 
lOrie & Western Railroad Company, Lake Shore & Michigan Southern Rail- 
way Company, Louisville & Nashville Railroad Company. Ix>uisvllle, Hender- 
son & St. Louis Railroad Company, Michigan Central Rallroad Company, New 
York, Chicago & St. Louis Railroad Company, Peoria & Eastern Railroad 
Company, Pittsburgh, Cincinnati, Chicago & St. Ivouis Railway Company, 
Southern Railway Company, Southern Indiana Railway Company, Toledo, 
St. Louis & Western Railroad Company, Vandalia Railroad Company, and 
other railroad companies, and having appeared by their counsel receivers. 
managers, superintendents, and master méchantes and having co-operated 
and assisted the Commission in this investigation, and the Commission hav- 
ing examined a great many managers, superintendents, master méchantes, 
locomotive engineers and trainmen, from time to time and having correspond- 
ed with the authorities of the states of the Union where this matter bas 
been considered and having consulted railroad men withln and wlthout the 
state, and having taken scientiflc and expert advice, and especlally the coun- 
sel of the dean of the schools of engineering and professors in said schools 
of Furdue University (a séries of physical experiments and tests having been 
conducted under the direction of said dean) and the Commission having made 
Personal investigation by its members on the railroad and locomotives us- 
ing both oil and electrlc headlights and being fully advised and after full 
and laborlous considération, the Commission flnds: 

"That the oil headlights commonly In use on locomotive engines In this 
state are inadéquate for the protection of persons and property ; and that 
headlights of greater llluminating power would be the niost practicable and 
efficient for ail purposes. 

"It is therefore ordered, that in place of said headlights every railroad 
corporation or recelver or lessee thereof operating any Une of railroad in 
this state shall equip ail locomotive engines used in the transportation of 
trains over the said railroads wlth headlights of not less than fif teen hun- 
dred (1500) candie power: Provided, this order shall not apply to locomo- 
tives regularly used in the switching of cars or trains. 

"It is further ordered, that ail of said railroad companies shall equip one- 
third of their said road engines with said headlights by the flrst day of July, 

1910, an addltional one-thlrd of their said engines by the flrst of January, 

1911, and the remaining one-thlrd by the flrst day of July, 1911. 

"It is further ordered, that the said rallroad companies shall report to the 
Commission on the flrst day of July, 1910, on the flrst day of January, 1911, 
and on the flrst day of July, 1911, how many of their engines they hâve so 
equipped with headlights as required by this order giving the whole uuniber 
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of engines in use by them, and a description ot the headliglit installed by 
them, and tlie nunibers of the engines upon wliicti such lieadllglits hâve been 
placed. 

"It is further ordered, that the secretary shall mail a certifled copy by 
registered letter of this order to each of said railroad couipanies. 

■'State of Indiana— ss.: I, J. L. Reiley, Secretary of the Railroad Commis- 
sion of Indiana, bereby certify that the above and foregoing is a full, true 
and correct copy of an order ma de lu the foregoing entitled cause, this sixth 
day of January, 1910, as the sanie has been taken and copied from the rec- 
ord tliereof now in uiy possession. 

"In testimony whereof. I herenuto set my name and affix my seal of said 
Commission at Indlaiiaiiolis, Indiana, this 6th day of January, 1910. 

"[Seal.] ff^igned] Jas. L. Reiley, Secretary." 

The présent suit was begun on February .'5, 1910, without a préviens re- 
auest on the part of the complainant for a further hearlug or any modifica- 
tion of the order by the (.'ommission. 

Four propositions were advanced and controverted in the hearing before 
me. Thèse propositions are: (1) That the coniplainant should hâve applied 
to the Commission for a reheariug before the institution of the présent suit. 
(2) That the order of the Commission is void for uneertainty and ludefluite- 
ness. Ci) That the act of 1909 is a délégation of législative power. (4) That 
the order of the Commission is arbitrary and unreasonable. 

On the first and second of thèse issues I report a finding for the complain- 
ant. wbich, if approved by the court, entitles the coniplainant to a decree. 

On the third and fourth of thèse issues I report a finding for the défend- 
ant, vi'hich is submitted for such considération as in the opinion of the court 
It should receive. 

[1] The act of 1907 provides that "the Commission shall hâve authority to 
grant rehearings in any case in which it has niade a final order, or to alter. 
change or modify any final order made by it." Section 7c. This provision 
confers an autliority on the Commission which may be exercised on its own 
motion or on the motion of other parties. It confers an authority, Instead 
of a remedy. The reniedy of railroad companies for errors of the Commis- 
sion is conferred on them by section 6 of the act of 1907 authorizing suits 
against it within thirty days after its eutry of a final order in a court of 
compétent jurisdiction in any county of the state in which they operate. 
Spécial provisions which are not applicable to the présent case are made iu 
section 3. It is nowhere provlded that a party shall ask for a rehearlng by 
the Commission previous to the Institution of a suit against it, and error 
could not be predicated on the failure of a party to ask for such rehearing. 
Nothing of that sort was really declded in Railway v. Commission (Ind.) 95 
N. E. 364. The original "hearing" was by the favor of the Commission. 
While the provisions of section 6 are broad enough to authorize sults In the 
fédéral courts, their jurisdiction is not derived from thèse provisions and 
exists independently of them. Reagan v. Trust Co., 154 U. S. 362, 391, 14 
Sup. et. 1047, 38 L. Ed. 1014. The statutes of the United States which as- 
simllate the (orms and modes of proceeding in the fédéral courts to the forms 
and modes of proceeding in the state courts are not applicable to suits in 
equity. Sections 721, 913-918, R. S. (U. S. Comp. St. 1901, pp. 581, 683-685). 

In Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L,. Ed. 
150, an appeal was taken by the Virginia Commission from a final decree 
of the Circuit Court for the Eastern District of Virginia upon démarrer and 
plea to the bill, which was reversed, but the Suprême Court expressly stated 
that tbe "décision does not go upon a déniai of power to eutertain the bills 
at the présent stage, but upon our views as to what is the most proper and 
orderly course in cases of this sort when practicable," and authorlzed a ré- 
tention of the suits by the lower court to await the resuit of an appeal from 
the order of the Commission to the Suprême Court of Appeals of Virginia, if 
taken by the railroad company. If taken and dismissed by the appellate 
court on aceonnt of delay In taklng it, the railroad company would become 
entitled to a decree. If entertained and the order of the Commission was 
afflrmed by the appellate court, the bill migbt be dismissed without préjudice 
and filed again. 



694: 196 FEDERAL REPORTER 

Thereason of the majority for the décision in the Prentis Case was in the 
fact that both the Virginia Commission and Court of Appeals were invested 
with législative power, and, iipon an appeal from a législative act of the Com- 
mission, the court might substitute a législative act of its own, The Suprême 
Court held in that case that the législative process could not be arrested by 
a writ of Injunotion, or, in other words, that législation could not be en- 
joined. 211 U. S. 229, 230, 29 Sup. Ct. 70, 71 (53 L. Ed. 150). 

The Eailroad Commission of Indiana is neither a législative nor a judicial 
body. Nothing in the pleadlngs or évidence in the présent case bas indicat- 
ed a désire or wilUngness on the part of the Commission to reconsider its 
order concerning locomotive headlights. On the contrary, it bas produced 
évidence for the purpose of showing that its order is entirely sufficient and 
proper. But, after the évidence was closed and upon the argument, it vras 
urged on behalf of the Commission that the complainant should not hâve a 
decree because it had not asked for a rehearing, and the rule of comity is 
invoked in support of that contention. If comity requires that a party shall 
ask for a rehearing by the Commission before the institution of a suit in a 
fédéral court of equity, it may also require that a party shall seek access to 
such a court only through the highest court of the state upon a writ of er- 
ror from the Suprême Court ôf the United States and be thereby deprived 
of the constltutional and légal rlght to a hearing upon the merlts in a féd- 
éral court of original jurlsdlction. 

As a conclusion of law from thèse faets, I flnd and report that it was not 
the duty of the complainant to ask for a rehearing by the Commission before 
the instltntlon of the présent suit. 

[2] 2. The order of thé Commission requires that ail locomotive engines 
used in thé transportatlon of trains over rallroads in the state of Indiana 
shall bç equipped "with , headlights of not less than fifteen hundred (1500) 
candie power," and provides that it shall not apply to locomotives regularly 
nsed in Ihe switching of cars or trains. "Candie power" is a term which is; 
used in ïhe measurement of light, and bas a definite and certain meaning. 
The uhit of Bieasurement is a standard candie or lamp construeted in ac- 
cordante with spécifie requirements which are generally accepted and un- 
derstobd by Wl persons wbo are acquainted with the science of photometry.. 
An equlvaieint of such candie or lamp, or a substitute for it, is furnished by 
an incandescent light of one candie power which is used as a secondary stand- 
ard In photometric tests and measurements. As indicated by the origln and 
définition pf the term, it applies exclusively to the initial source of light — 
thé power or intensity of it without extraneous aid of any sort. Locomotive 
headlights haye an initial source of light, and they also hâve reflectors which 
gather and concentra te the ràys of light that would otherwise be emitted 
from the ^jrce in ail directions, ànd throw them forwàrd upon the track 
and rlght ',8r way. They serve as markers to indicate the head of a locomo- 
tive, ànd ïhey illumina te the track and rlght of way in front of It. The 
term in one sensé defines Itself, for a locomotive headlight is a light at the 
head of a locomotive, and every light illuminâtes ail objects wlthln its range. 
If the words of the order are given their literal meaning, it requires ail lo- 
eom(itiv;fes; ih the state, except such as are used in the switching of cars or 
trains',''fb/l)e equipped with lights of not less than 1500 candie power at the 
hëad 6f them, which, with the aid of reflectors, would make an illumination 
like that' of Et naval searchlight. 

It is confjçnded by the soliciter for the Conimission that such a headlight 
with an l}ltiininatlOn which is far in excess of what is regarded, as necessary 
could not' hâve been intended by itg order. But a locomotive headlight is a 
combiûÈiticijtt «if an initial source of light with a refleçtor, both of which are 
essentiel ànd ln,separable parts of it, and it may be described in the words of 
the soUcitor for the Comraissi'on as an articulated whole. Such a combina- 
tion, howeyer, hàs not any candie power of Its own as distinguished from 
the candie power of the. Initial source of light. It la not denieà that the 
headlights,. In., présent vfsé upon the locomotives of the complainant satisfy 
ail thé requirements of a markér. andfumlsh.aome deçree of illumination up- 
on the track; ftnd right of way. While tbe Commission admits that it is pos- 
sible to tiavë an excessive amount of illumination, it contends that the présent; 
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amount of illumination is Insufficient for the protection of persons and prop- 
erty. The controversy between the parties Is rather over the degree, and net 
the kind of Illumination that should be furnlshed by a locomotive headlight. 

Comparison of a source of light of unknown Intensity with a known stand- 
ard of light is made by the interposition of a photometrie screen between the 
lights upon which their radiance is equalized, and the distance between the 
screen and each of the lights is then measured. The intensifies Of the lights 
are to one another as tlie squares of their respective distances from the 
screen in feet. The candie power of a source of light being ascertained, it 
is a constant quantity as long as the source of light is kept in proper condi- 
tion, but the illumination from it diminlshes according to the square of the 
distance In feet at which the illumination is measured. By the application 
of this rule and without the aid of a photometer the amount of illumlnatiou 
furnlshed by a source of light of known candie Power at a given distance in 
any direction from it is the candie power of the source divided by the square 
of the distance in feet ; the quotient being in foot candies or candie feet. 
Reflectors are not involved in the production of a source of light. Radiation 
from the source is eontrolled by them. The shape and position, slze, and 
quallty of a reflector regulate the direction and spread and amount of il- 
lumination in front of the locomotive. Illumination upon a surface or screen 
Is an effect of the source, and, while the source is measured in candie power, 
its effect at a given distance, with or without the aid of a reileetor, is meas- 
urable in foot candies or candie feet, whleh, being multiplied by the square 
of the distance from the surface or screen, gives the measurenient in appar- 
ent or équivalent candie power, or in the number of standard candies which 
would be necessary to produee the same amount of light at the given dis- 
tance. There is but one light in a locomotive headlight, and it bas a candie 
power of its own. Placing a reflector behind it does not create another light 
with a différent candie power. The candie power of that original light with- 
out a reflector and the apparent or équivalent candie power of the illumina- 
tion from it at any point of distance are neeessarUy the same, but the ap- 
parent or équivalent candie power of the illumination from a headlight va- 
ries at every point of distance according to the dimensions and use of the 
reflector. Thèse variations are a démonstration of the fact that light thrown 
out by a reflector is wholly devoid of that constancy which is the primary 
and indispensable requislte of ail candie power as a standard of measure- 
ment. The apparent or équivalent candie power of such a light is not an 
index of its candie power, because it evidently has none. 

The diflaculty of giving an intelligible meanlng to the order of the Com- 
mission is not overcome by a substitution of "apparent or équivalent candie 
power" for "candie ])ower" where thèse words occur in the order. Nothing 
in the order indicates the point at whicb the measurenient should be made. 
Suggestions that the measurement should be made at any or every point on 
the axis of the beam, or at a point Immediately in front of the case, or at the 
point of greatest illumination, indicate only that the point of measurement 
contemplated by the order is absolutely indéterminable. Variations in the 
measurement of illumination in apparent or équivalent candie power in tests 
that were made at Avon in 1910 are as follows: 

OU at 250 feet, 642. 
Oil at 350 feet, 492. 
011 at 500 feet, 487. 
Acétylène at 200 feet, 2,539. 
Acétylène at 850 feet, 3,215. 
Acétylène at 500 feet. 3,625. 
Electric at 200 feet, 39,942. 
Electric at 350 feet, 54,100. 
Electric at 500 feet, 62,240. 

The candie power of the lights that were measured Is as follows: 

Oil, 2S.1. 

Electric, .394.64. 
Acétylène, 17.0T. 
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The report of tests of acétylène headlightg by tbe Bureau of Standards in 
tlie Department of Commerce and Labor on further considération of ttie ob- 
jections to them are now admitted in évidence and tliey sliow, lu one in- 
stance, variations on the axis of the beam as follows; 

At 14.14 feet, 10.680. 
At 20 feet, 13.560. 
At 28.28 feet, 14.320, 
At 50 feet, 12.000. 
At 100 feet, 11,000. 

At différent angles of deelination from the axis tlie variations are great- 
ly more accentua ted. Xothing can be inferred from the mea sûrement at one 
point as to the measurement at another point even when made at précise) y 
the same angle. 

The order of the Commission does not contain any provision with référ- 
ence to the dimensions or use of reflectors, or the spread of light from tlieni. 
Penaltles may be inflicted under the act of 1905 and the act of 1907 for the 
violation of any order of the Commission. 

As a conclusion of law from thèse faots and for thèse reasons, I flnd and 
report that the order of the Commission bas not the certainty and deflnite- 
ness which are requlred in a pénal statute or order, and is nul! and void ou 
that account. Railroad v. Salem, 166 Ind. 71, 76 N. E. 631; Cook v. State, 
26 Ind. App. 278, 59 N. E. 489. 

On thèse issues I flnd and report as a further conclusion of law that tUe 
complainant is eutitled to a decree in accordauce with the prayer of the bill. 

[3] 3. On other Issues that hâve been cousidered in the hearing before me, 
I iind and report as follows: General charge and supervision of rallroads in 
the State of Indiana was glven the Commission by the acts of 1005 and 1907. 
The act of 1909 authorizes and directs the Commission to make an investi- 
gation of the condition and efflclency of locomotive headlights used upon the 
railroads of the state for the purpose of ascertaining whether they are adé- 
quate for the protection of persons and property, and, if inadéquate, to re- 
quire a substitution of practicable and efficient headlights upon such rail- 
roads. Substitution could not be required by the Commission if the head- 
lights then in use were adéquate for the protection of persons and property, 
aud, if Inadéquate, the Commission was authorized and directed to require 
and enforce the substitution of the most practicable and efficient headlights 
for the promotion of thèse ends. Action by the Commission was nnneces- 
sary if persons and property were adequa'tely protected by the headlights 
then in use, and, if action was necessary, it could be taken only under the 
limitations of the statute. In other words, the Législature fixed a standard 
of practicabillty and efficiency for headlights. If the headlights then in use 
met the requirements of that standard, action by the Commission was not re- 
quired. If action by the Commission was required, it was limited by the re- 
quirements of that standard. Buttfield v. Stranahan. 192 U. S. 470, 24 Sup. 
et. 349, 48 L. Ed. 525 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 
Sup. et. 367, 51 L. Ed. 523. The Commission acted In the présent case mere- 
ly as an administrative agency for giving effect to the wlll of the Législature 
under limitations prescribed by the Législature in the expression of its wlll. 
Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294. 

[4] 4. The act of the Législature was an exercise of the police power. It 
is not a régulation which applies to a particular locality, and it does not 
bear directly upon Interstate commerce or invade a domain which has been 
already oecupied by Congress under the provisions of the fédéral Constitu- 
tion concerning such commerce. While Congress mlght oecupy the ground 
which is covered by the législation of the state and exclude such législation, 
it has not enacted any laws on the subject, and by its failure to enact them 
has left the state free to enact laws which bear indirectly upon Interstate 
commerce, as In the présent case. 

It has not been contended before me that the act of 1909 or the order of 
the Commission under it is inconsistent with any power granted by the Con- 
stitution of the United States, or a violation of any right seeured by that 
instrument. But it has been urged with great earnestness that the act aud 
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order are unreasonable, and that the reasonableness of the act and order Is 
reviewable by a court having jurlsdiction of the parties and the subject- 
matter. The order of the Commission, if within tlie i)owers which are con- 
ferred npon it, is entitled to the same respect as an act of the Législature. 
Railroad v. Commission, 172 Ind. 113, 123, 87 N. E. 966. In a rate case it 
vvas held that the "presumption is that the rates flxed by the Commission are 
reasonable, and the burden of proof is upon the railroad coiupany to show 
the contrary," and that rule applies to any order of a railroad commission. 
Railroad v. Minnesota, 186 U. S. 257, 264, 22 Sup. Ct. 900, 903 (46 L. Ed. 
1151). Neither the vvlsdom nor the policy nor the expediency of the order of 
the Commission is reviewable by the courts. 

It appears from the évidence that electric and acétylène headlights make a 
greater illumination over a greater distance on the track of a railroad than 
the oil headlights which are now used by the complainant ; that engiuemen 
behind electric and acétylène headlights are able to see farther ahead of the 
locomotive; that objects and obstructions on the track ai'e sooner discern- 
ible by the engiuemen ; that they can reduce speed and lessen the force of 
an impact or collision where it cannot be wholly avoided; that lires and 
property may be saved and personal injuries averted by the discovery of ob- 
.iects and obstructions on the track before they are discoverable with an oil 
headlight ; that oil headlights hâve a more limited range of illumination ; 
that electric or acétylène headlights can be seen at a greater distance from 
crossings by the public generally. It also appears from the évidence that 
trains are operated at night by signal lights of différent eolors at stations 
and along the traeks and rights of way ; that the block system of mannal 
and automatic signais is required by the Commission and nsed upon many 
railroads of the state ; that classification signais of différent eolors arc 
carried upon the sides of locomotives indicating the character of trains which 
follow them ; that the safety of persons and property dépends upon the 
correct readlng of ail signal lights ; that headlights of a higher power than 
an oil headlight dazzle and blind onglnemen in opposition to them ; that 
signal lights are dimmed and obscured by the intense radiance which is 
thrown around them ; that they are frequently made to give ont by way of 
reflection false or phantom lights which do not correctly represent thelr 
real color or condition; that trains running at a high rate of speed cannot 
be stopped within the range of illumination from any headlight, and cannot 
make their schedule time if there is a fréquent réduction of speed. 

The décision of the .Sujjreme Court in Railroad v. Arkansas. 219 U. S. 
453, 31 Sup. Ct. 275, 55 L. Ed. 290, which bas been recently approved in a 
similar case from Indlana, in both of vi'hich statutes for the régulation of 
the si7,e of "crews" on passenger or freight trains were upheld, contalns a 
stateuient of the rules which apply to the présent case. 219 U. S. 465, 466. 
31 Sup. Ct. 278, 279 (55 L. Ed. 290). It was originally a proceeding against 
the railroad by the state for a violation of the Arkansas statute. The dé- 
fense was as follows: "Défendant states that its said train was equipped 
with automatic couplers and air brakes, so that the cars thereof could be 
coupled and uncoupled without the necessity of brakemen going between the 
cars, and could be stopped by the application of the air brakes by the en- 
glneer of said train without the intervention or assistance of the conductor 
or brakeman, as required by act of Congress and the order of the Interstate 
Commerce Conmiission made thereunder ; that it had employed on .said 
train a conductor and tvi'o brakemen, and that the employment of another 
brakeman on said train was unnecessary, because there \Aere no duties 
connected with the running and operating of said train to be performed by 
a third brakeman, and said act, in attompting to require the défendant 
to employ three brakemen on said train, attempted to require the défendant 
to expend a large amount of money for a useîess and unnecessary purpose 
and to deprlve the défendant of its profierty without due process of law, 
and is therefore a violation of and in conflict with section 1 of the fourteenth 
amendnieut to the Constitution of the United States." There was a Judg- 
ment for the state in the trial court which was aftirraed by the Suprême 
(::ourt of Arkansas. 86 Ark. 412, 111 S. W. 456. The case went to the 
Suprême Court of the United States on the fédéral questions that were in- 
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TOlved în it. The whole case was not before the Suprême Court as It would 
hâve been If it had gone from a Circuit Court. Murdock y. >reniphis, 20 
Wall. 590, 22 Jj. Ed. 429; Savings Society v. Dormitzer, 192 TJ. . 125, 127, 
128, 24 Sup. et. 221, 48 L. Ed. 373. Nevertheless the reasonableuess of the 
statute which had been upheld by the Suprême Court of Arkansas was fuUy 
considered, and the judgment of that court was affirmed by the Suprême 
Court of the United States. What it says on that subject, even if not dé- 
cisive of the présent case, has au important bearing upon it. The main con- 
troversy in the Arkan.sas case was over the question whether the additional 
and apparently superfluous trainmen requlred by the statute were necessary 
for the safe opération of trains. If unnècessary, the statutory requirement 
would hâve been arbitrary and unreasonable. But, whether necessary and 
reasonable or not, the Suprême Court said that it is not "so unreasonable 
as to justify the court in adjudging that it is merely an arbitrary exercise 
of power, and not germane to the objects which evidently the state Légis- 
lature had in view. It is a means employed by the state to accomplish an 
object which it is entitled to accomplish, aud such means, even if deemed 
unwise, are not to be condemned or disregarded by the courts, if they hâve 
a real relation to that object." Again, it says that, until Congress has 
established régulations on the subject, !'the statutes of the state, not in their 
nature arbitrary. and which really relate to the rights and duties of ail 
within the jurîsdietion, inust conti-ol," 

The Railroad Commission of Indiana. under the authority and direction 
of the Législature, made an Investigation of locomotive headllghts then in 
use, and found theni inadéquate for the protection of persons and property. 
It found that tbe oil headlights which were used by the complainant are 
defective because they do not throw snffldent llght upon the track and 
illuminate it far pnoiigh ahead of the locomotives to meet the législative 
requlrements. It was not bound by the previous use of a headlight. It could 
onlarge the functions of a headlight, if necessary. It declded that head- 
lights of a higher power were reqUired and made an order to that effect. 

There is nnich conflict in the testlmony as to the difCerenee in lUurainative 
power of the varions kinds of headlights in common use, but it is sufficiently 
established that the electrlc or acétylène headlights which are used on rail- 
roads in and ont of the state hâve greater illuminative power than the oil 
headlights in conunon use. There is further conflict in the testlmony as to 
the degree of péril and danger involved in the use of the différent kinds of 
headlights. B\it, according to the décisions of the Suprême Court, it is for 
the Commission to weigh and détermine ail of thèse matters ; provided al- 
ways that it reaehes a conclusion which is within constituttônal and statutory 
limitations and is germane to the objects that the Législature had in view, 
and has a real and substantial relation to those objects, and is not a purely 
arbitrary exercise of power. It is not for a court to revlew the facts upon 
which the order îs founded any furtier than is necessary to ascertain wheth- 
er the order is within the constltutional and statutory powers of the Com- 
mission. "Power to make the order, and not the mère expediency or wisdom 
of having made It, is the question." Commission v. Railroad, 215 U. S. 452, 
4T0, .SO Sup. et. 155, 160 (54 L. Ed. 280). 

Opération of a railroad is a bazardons business, and it is more hazardous 
at night than it is by daylight. If the Commission, after having investigated 
the subject, is of the opinion that in more light upon the track there i» 
îïreafer safety, and gives expression and effect to that opinion by an order 
for headlights of a higher power than such as are nqw in use, it cannot be 
said that the or.der is wholly unconnected wlth the protection of pérspns 
and property which is the avowed purpose of it. 

As a conclusion of lavv from thèse facts, I flnd aùd report that the act 
of lf)09 is not a délégation of législative power, and that the order of the 
Coriimissiqn is not an arbitrary and unreasonable exercise of power within 
the décisions bf the Suprême Court. 

Calhoun, Lyford & Sheean, of Chicago, 111., F. A. Durban, of 
Zanesvîlle, Ohio, and Miller, Shirley & Miller, of Indianapolis, Ind., 
for complainant. 
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Smith, Duncan, Hornbrook & Smith and Roby & Watson, ail of 
Indianapolis, Ind., for défendant. 

ANDERSON, District Judge. Corne now the parties by their re- 
spective solicitors, and thereupon the court, having heard the argu- 
ment of counsel and duly considered the same, and being sufficiently 
advised in the premises, overrules ail the exceptions to the report of 
the spécial master herein, and it is ordered that said report of the spé- 
cial master be, and the same is hereby, fully approved and confirmed. 



PACIFIC TELEPHONE & TBLEGRAPII CO. v. ANDERSON et al. 
(District Court, E. D. Washington, N. D. l^'ebruary 13, 1912.) 

No. 1,584. 

1. Telegkaphs and Téléphones (| ,34*) — Duty to Furnish Connections to 

Other Companies— Contracts. 

While a telegraph or téléphone eompany Is a common carrier of in- 
telligence and must give the same service on the same ternis to ail ap- 
plicants without discrimination, a téléphone eompany is not bound to give 
another eompany, or Us patrons, connection with its switchboard on an 
equality wlth its own patrons, such connection being a privilège to be 
accorded only as the resuit of private contract or in obédience to souif 
constitutional or statutory provision ; nor does the fact that it bas 
granted such right to one eompany entitle others to the same privilège. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 21 ; Dec. Dig. § 34.*] 

2. MoNOPOLiEs (§ 12*) — Contracts Betvi'een Téléphone Companies— Valid- 

ITY. 

A contract between a local téléphone eompany and one operating long 
distance lines, by which a connection was established between them, and 
for an exclusive interchange of business, the local eompany agreeing that 
no other eompany should be permitted to malie connection wlth its lines, 
and each bindlug itself to send messages only over the lines of the other 
to points on such lines, is not illégal as creating a monopoly, but Is valid 
and enforceable. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 10 ; Dec. Dig. 
§ 12.*] 

In Equity. Suit by the Pacific Téléphone & Telegraph Company 
against Roy S. Anderson, Ella May Anderson, John W. Fisher, 
Charles B. Selby, the Home Téléphone & Telegraph Company of 
Spokane, Wash., the Interstate Téléphone & Telegraph Company, 
Limited, of Spokane, Wash., the Security State Bank, and Oscar 
Schirber. On motion for preliminary injunction. Granted. 

Post, Avery & Higgins, for complainant. 

John F. Davies and L. B. Cornell, for défendants. 

RUDKIN, District Judge. It appears from the bill of complaint 
in this case: That the complainant, a citizen of the state of Cali- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fo^nia, Opérâtes téléphone exchanges in neàrly ail of the cities and 
towns of this state, and long distance toll lines Connecting practiçally 
ail of such cities and towns ; that on the 13th day of October, 1903, 
the town of Newport passed an ordinance granting to the Pacific 
States Téléphone & Telegraph Company, its associâtes and assigns, a 
right to erect, maintain, and operate, in and under the streets, alleys, 
and thoroughfares thereof, pôles, wires, and other appliances and 
conductors for the transmission of electricity for téléphone purposes; 
that a téléphone exchange and system was erected in pursnance of this 
franchise, of which the complainant has become the lessee; that sub- 
sequently said téléphone property, exclusive of the franchise, was sold 
and conveyed to one Craig, who operated the same in connection with 
the System of the complainant under a toll line contract until on or 
about the 15th day of August, 1910; that on the latter date Craig sold 
and conveyed the téléphone exchange and property, exclusive of the 
franchise, to the défendant Anderson, with the knowledge and con- 
sent of the complainant, and at the same time and place, and as a 
part of the same transaction, the complainant entered into a contract 
with the purchaser which contained, among others, the following pro- 
visions : 

"First. The Pacific Companj' agrées to and hereby does sublieense to R. S. 
Anderson as the exclusive territory of the said R. S. Anderson tor téléphone 
purposes, except the business between points in said territory which are al- 
ready connected by the toll lines of the Pacific Company, the following ter- 
ritory in Stevens county, Wash., to wit, the town of Newport, and a radius 
of flve (5) miles from the center thereof, a map of which territory is hereto 
attached and made a part hereof ; and E. S. Anderson agrées that he will 
not, during the period of this agreement, extend his toll lines or establish 
any exchange or exchanges outside of the territory above deseribed, nor eon- 
nect with any toll lines, exchange or exchanges, either within or without said 
territory other than those of the Pacific Company and its allied comi)anies, 
without the consent in writing of the Pacific Company. 

"Second. The Pacific Company agrées that it will not, during the period 
of this agreement, bulld any exchanges or toll Unes or conneet with any ex- 
changes or toll lines, in the territory above deseribed and hereby sublicensed, 
in compétition with the toll lines or exchanges of R. S. Anderson ; provided, 
however, that the Pacific Company shall hâve the privilège of furnishing or 
sublieensing other parties to furnish exchange or toll line service in any por- 
tion of the territory of R. S. Anderson, in case the latter falls to furnish such 
service within six (6) uionths after written request from the Pacific Company 
so to do; and provided further that the Pacific Company shall hâve the right 
to build lines through the territory of R. S. Anderson for the purpose of han- 
dling toll business which does not compete with business of R. S. Anderson ; 
and provided further that the Pacifie Company shall continue to handie ail 
toll business between points in the territory herein sublicensed which are at 
présent connected by its own toll lines. 

"Third. It is mutually agreed that the Connecting point between the Unes 
of the Pacific Company and the lines of the said R. S. Anderson shall be at 
the flrst or office pôle of R. S. Anderson at Newport, Wash., and 1{. S. An- 
derson agrées to make such proper switchboard or other connection for di- 
rect communication with his customers as may be requested by the Pacific 
Company, and it is mutually agreed that téléphone and telegraph busino-s 
between points on lines of the Pacific Company and stations on the Unes of 
the said R. S. Anderson shall be interchanged between the parties liereto. 
and each of the parties hereto agrées that it will, so far as it may lawfnlly 
do so, turn over to the other, ail téléphone and telegraph business, wliich 
it may be able to obtain or control, directed to points on lines of the other 
party. 
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"Foiirth. The charge for communications passing over the lines of both 
parties, shall be the tolls of the Pacifie Company added to tlie tolls of R. S. 
Andersen, and each party agrées to eollect the entire chare;e for messages 
originating upon its Unes, and to render a detailed statemeut and make full 
remlttance to the other, on or before the flfth day of each month, for the 
proportion of ail tolls collected at its offices and due the other duriug the 
month next preceding, provided, hovvever, that in considération of operatlng 
the terminais of the Pacific Company's lines at Newport, Wash.. R. S. An- 
dersen shall be entitled to receive a conunission of flfteen per cent. (15%) on 
each paid communication originating at said Newport, Wash., and going en- 
tirely over the lines of the Pacific Company." 

"Twelfth. If at any time prior to or at the expiration of thls agreement. 
R. S. Andersen should désire to sell or otherwlse dispose of bis exchange or 
toll Une plant or any part thereof covered by thls agreement, the Pacific Com- 
pany shall bave the prior right of purcbase upon terms equally as favorable 
as those offered to any other prospective purchaser." 

The bill further charges that the Newport Téléphone Exchange 
and System was operated nnder this agreement until the 9th day of 
October, 1911; that on the latter date the défendants Anderson and 
wife, by bill of sale, conveyed the same to the défendant Selby, who 
was acting as agent and trustée for the défendant Interstate Télé- 
phone Company, Limited, or the Home Téléphone & Telegraph Com- 
pany; that immediately thereafter the défendant Selby, by bill oi 
sale, conveyed the same to the défendant the Interstate Téléphone 
Company, Limited ; that the défendant Interstate Téléphone Com- 
pany, Limited, took possession of such exchange and property, and 
since that time has managed and operated the System, has made phys- 
ical connection between the long distance lines of the Interstate Tél- 
éphone Company and said exchange at Newport, and has caused mes- 
sages and conversations to be transmitted to Spokane through said 
exchange over the toll lines of the Interstate Téléphone Company, 
Limited, and through the exchange of the Home Téléphone & Tel- 
egraph Company, of Spokane, aforesaid; ail in violation of the agree- 
ment between the complainant and the défendant Anderson ; that the 
défendants Selby and the Interstate Téléphone Company, Limited, 
purchased the Newport Exchange from Anderson, with full knowl- 
edge and notice of the contract between the complainant and Ander- 
son and of the rights of the complainant thereunder; that the sale 
from Anderson to Selby was made without notice to the complainant 
and without giving the complainant an opportunity to exercise its 
prior right to purcbase the same, as provided in the Anderson con- 
tract. 

The bill contains numerous other allégations which are not mate- 
rial to the considération of the motion for a temporary injunction 
which is now pending. The relief asked by the bill at this time is 
a temporary injunction to re-establish the rights of the complainant 
under its contract, pending the suit, and for the appointment of a re- 
ceiver to operate the Newport system. 

The application was heard on oral testimony taken in open court, 
by consent of parties. The principal allégations of the bill are estab- 
lished by written and record évidence, leaving only the question of 
f act whether the défendants purchased from Anderson, with notice 
of the contract between the complainant and Anderson, and the rights 
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of the cômplainant thereunder. This issue must be found in f avor of 
the cômplainant as it is established by the overwhelming weight of the 
testimony. The only question left for considération is one of law, 
viz., the validity of the Anderson contract. 

The défendants assail the validity of this contract, and their posi- 
tion can best be stated in their own language : 

"The provisions of the agreement, pertinent to this discussion, are: 

"(1) The Paciflc Company agrées to and hereby does sublleense to R. S. 
Anderson, as the exclusive terrltory of sald R. S. Anderson for téléphone pur- 
poses, exeept the business points In said territory whlch are already con- 
nected by the toll Hues of the Pacific Company, the follov?ing territory in 
Stevens County, Wash., to wit, the town of Nèwport, and a radius of flve 
(5) miles from the eenter thereof, a map of which territory Is hereto attached 
and made a part hereof ; and R. S. Anderson agrées that he will not, during 
the period of this agreement, ecctend his toll Unes or estaUish any exchange 
or exchanges outside of the territory ahove descrihed, nor cormect with any 
toll Unes, exchange or exohanges, either xoithin or without said territory, 
other than ihose of the Paciflc Company anâ îts allied companies, without 
the consent in writiug of the Pacific Company. 

"(2) The Pacific Company agrées that it vfill not, during the period of this 
agreement, build any exchanges or toll Unes, ««r connect with any eœchange 
or toll Unes, in the territory aVove descri'bed and herehy suUicensed, in com- 
pétition with the toll Unes or exchanges of R. 8. Anderson; provided, how- 
ever, that the Pacifie Company shall hâve the privilège of furnishlng or sub- 
licenslng other parties to furnlsh exchange or toll line service in any portion 
of the territory of R. S. Anderson, in case the latter faits to furntsh suoh 
service within six (6) months after written rcquest from the Paciftc Company 
so to do; and provided fitrthcr that the Pacific Company shall havc the right 
to tuild Unes through the territory of B. 8. Anderson for the pitrpose of han- 
âling toll business which does not compete with the business of B. 8. Ander- 
son; and provided further that the Paciflc Company shall continue to handle 
ail toll business betvyeen points in the territory herein sublicensed which are 
at présent conneeted by Its own toll Unes. 

"(3) * » * And it Js mutually agreed that téléphone and telegraph busi- 
ness between points on the Unes of the Paciflc Company and stations on the 
Unes of the said R. S. Anderson shall be interchanged between the parties 
hereto, and each of the parties hereto agrées that It will, so far as it map 
lawf-uUy do so, turn over to the other ail téléphone and telegraph business 
which it nvay he able to oltain or control, directed to points on the Unes of 
the other party. 

"(4) The charge for communications passing over the Unes of both parties 
shall be the toll of the Pacific Company, added to the tolls of B. 8. Anderson, 
and each party agrées to coUect the entire charge for messages originatlng 
upon its Unes." 

It is then urged that thèse several provisions are contrary to public 
policy and void because: 

"Each party thereby: 

"(1) Disables itself from performing fully its functions as a commou car- 
rier. 

"(2) BInds itself to do an unlawful thing — to give physical connection with 
the Unes and exehanges of the other party to the agreement, and to deny 
such and e<]ual facilities to any and ail other parties similarly situated. 

"(3) Binds Itself to do its utmost to establlsh and maintain for the two con- 
tracting parties a monopoly of tlie téléphone and telegraph business withln 
a certain district — the town of Newport, In Washington and Idaho, and the 
adjacent country wlthin a radius of flve (5) miles. 

"(4) To further stifle compétition and stréngthen the monopoly, the Pacifie 
Company also agrées that it will not build any exchanges or toll Unes, or 
connect with any exchanges or toll Unes, in such district, In compétition with 
the toll Unes or exchange of R. S. Anderson." 
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[1] Cases might be cited almost without number holding that tel- 
egraph and téléphone companies are common carriers of intelligence 
and must give the same service on the same terms to ail who apply 
therefor, without partiality or unreasonable discrimination, and such 
is the import of a vast majority of those cited by the défendants. 
Within this rule the défendants hâve the right to demand from the 
complainant company and from the Andei'son Company the same 
services that are accorded to the gênerai public, and on the same 
terms and conditions; but such is not the right they are seeking to 
enforce or maintain in this case. AU the authorities agrée that at 
common law each téléphone company is independent of ail other tél- 
éphone companies, save for the duty to receive and forward to any 
point on its line messages received from such other company or com- 
panies ; and hence that it is not bound to accord to any such outside 
organization or its patrons connections with its switchboard on an 
equality with its own patrons; that such connection is a privilège to 
be accorded only as the resuit of private contract or in obédience to 
some constitutional or statutory provision. State v. Cadwallader, 172 
Ind. 619, 87 N. E. 644, 89 N. E. 319; Home Téléphone Co. v. Sar- 
coxie Light & Téléphone Co. (Mo.) 139 S. W. 108; Home Téléphone 
Co. v. People's Téléphone Co., 141 S. W. 845, decided December 16, 
1911, by the Suprême Court of Tennessee. 

[2] I do not understand that this rule is questioned by the défend- 
ants, but they earnestly maintain that, because the Andersen Company 
made physical connection with the complainant company, it was 
bound by the common law to grant the same privilèges to any other 
individual or company on the same terms and conditions. I cannot 
concède that such is the rule of the common law. Only two cases hâve 
been found which tend in the remotest degree to support this ex- 
tension of the common-law obligation. The first is State v. Cadwal- 
lader, supra, from the Suprême Court of Indiana, and the second. 
Home Téléphone Co. v. Granby Téléphone Co., 147 Mo. App. 216, 
126 S. W. 773, from the St. Louis Court of Appeals. In the Indiana 
case the question hère presented was not involved, because the court 
had undçr considération the existence and validity of a contract and 
not the rigfcits of third parties independent of contract. The second 
case was overruled by the Suprême Court of Missouri in Home Tél- 
éphone Co. v. Sarcoxie Light & Téléphone Co., 139 S. W. 108. 

Where a public service corporation enters into private contracts 
with others in furtherance of its business, I find no warrant for hold- 
ing that its public duties are in ail cases extended to the fuU scope of 
the private contract. 

In Atchison, etc., R. R. Co. v. Denver, etc., R. R. Co., 110 U. S. 
667, 4 Sup. Ct. 185, 28 L. Ed. 291, it was claimed that, because two 
railroad companies had established a junction and a joint station, an- 
other company thereafter organized was entitled to the same priv- 
ilèges. In answer to this contention the court said: 

"A railroad company Is prohlblted both by common law and by the Consti- 
tution of Colorado from discriminatlng unreasonably in favor of or agaiust 
another CQmpany seeking to do business on its road ; but that does not nec- 
essarily Imply tbat it must stop at the junction of one and interchange busl- 
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ness there, because It bas established Joint dépôt accommodations and pro- 
vlded facillties for doing a Connecting, business with another company at an- 
otber place. A station may be established for the spécial accommodation of 
a partlcular customer, but we bave never heard It claimed that every otber 
customer eould, by a suit in equity, in the absence of a statutory or contract 
riçht. compel the company to establlsh a like station for bis spécial accom- 
modation at some otber place. SUeh matters are and alvvays bave been prop- 
er Bubjects for législative considération unless prevented by some charter 
contract ; but, as a gênerai rule, remédies for injustice of tbat kind can only 
be obtained from tbe Législature. A court of chancery is not, any more than 
a court of law, clothed witb législative power. It may enforce, in its own 
appropriate way, the specitlc performance of existlng légal obligations arislng 
out of contract, law, or usage ; but it cannot create the obligation. In the 
présent case, the Atchisoii, Topeka & Santa Fê and the Denver & Rio Grande 
Companies formed tbeir business connection and established their junctlon 
or Joint station long bef ore the Denver & New Orléans road was built. The 
Denver & New Orléans Company saw fit to make its Junctlon with the Atchi- 
son, Topeka & Santa Fê at a différent place. Under thèse circumstances, to 
hold that, if tbe Atchlson, Topeka & Santa Fé continued to stop at its old 
station, after tbe Denver & New Orléans was built, a refusai to stop at tbe 
Junctlon of the Denver & New Orléans was an uureasonable discrimination 
as to facilities in favor of the Denver & Rio Grande, and against the Denver 
& New Orléans, would be in effect to déclare that every railroad company 
whlch forces a connection of its road witb that of another company bas a 
right, under the Constitution or at common law, to require the company with 
whlch it connects to do a Connecting business at the Junctlon, if it does a 
similar business witb any other company under any otber circumstances. 
Such, we think, Is not the law. It may be made so by the législative depart- 
ment of the govevnment, but It does not follow, as a necessary conséquence, 
from the constitutional right of a mecbanical union of tracks or the consti- 
tutional prohibition against undue or unreasonable discrimination in facil- 
ities." 

In the Express Cases, 117 U. S, 1, 6 Sup. Ct. 542, 628, 29 L. Ed. 
791, it was held that railroad companies are not obliged, either by the 
common law or by usage, to do more as express carriers than to pro- 
vide the public at large with reasonable express accommodations ; and 
are not obligated, in the absence of statute, to furnish to ail independ- 
ent express companies equal facilities for doing an express business 
upon their passenger trains. 

In Union Pac. Ry. Co.' v. United States, 59 Fed. 813, 827, 8 C. C. 
A. 282, 296, certain provisions of the contract between the Western 
Union Telegra'ph Company and the Union Pacific Railvvay Company 
were attacked on the ground that they tended to create a monopoly; 
but in answer to this contention the court said : 

"The only exclusive privilèges that the telegraph company acquired by this 
contract, so far as we are able to see, was the right to connect its wires with 
the railway company's station bouses and to maintain offices therein; also, 
the right to hâve the wires thus connected with such stations operated by 
employés of the railway company, and the right, under the ninth clause, to 
hâve pôles and telegraph materials transported and distributed free of charge 
along the Pacifie Railway. For ail of thèse privilèges the railway company 
undoubtedly received what it deemed an adéquate considération in the way 
of advantages derived from otber provisions of the contTOCt, ftnd the privi- 
lèges in question do not appear to us? to be of such a nature that the railway 
company was bound, either under then existing acts of Congress or on gênerai 
princlples of lavi^, to confer them equally upon ail other telegraph companies" 
— citing Express Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628, 29 L. Ed. 791 ; Pull- 
man Palace Car Co. v. Mo. Pac. Ry, Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 
L. Ed. 499. ' 
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See, also, Home Téléphone Co. v. People's Téléphone & Telegraph 
Co., supra, a case in many respects similar to the one at bar. 

It is a common practice among railroads to permit other companies 
to operate trains over their lines on terms agreed upon between theni ; 
but it has never been held or intimated that by such an act a Com- 
pany loses ail control over its property or obligates itself to grant sim- 
ilar privilèges to every other company that may apply therefor. Any 
such rulewould wrest from the proper officers of the corporation the 
power to manage and control its afïairs, and would be destructive of 
private property rights. 

The défendant companies had therefore no right to demand a phys- 
ical connection with the Anderson line simply because that right had 
been accorded to another, and they certainly hâve no such rights un- 
der the statute of this state, for that statute vests the power and dis- 
crétion to direct physical connection in the Public Service Commis- 
sion. Laws ^yash. 1911, p. 585, § 73. 

Other provisions of the Anderson contract are challenged on the 
ground that they tend to create a monopoly, but thèse latter provi- 
sions are clearly separable, and I deem it unnecessary to discuss or 
consider them. They are very similar to the provisions of the West- 
ern Union contract involved in Union Pac. Ry. Co. v. United States, 
supra. 

For the foregoing reaspns I am of opinion that the contract between 
the complainant and the défendant Anderson is légal and binding, and 
that the complainant^ is entitled to a decree re-establishing its rights 
under that contract and to a receiver for the Newport System, pending 
further proceedings. 

Let an order be entered accordingly. 



In re KiREUGEE. 

In re C. C. CULLEN & CO. 

(District Coult, E. D. Kentucky. Deeember, 1911.) 

1. Banketjptcy (§ 135*) — Trustée— Eepkesentative Capacity. 

A trustée in bankruptcy represents the creditors only, and not the 
bankrtipt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 233; Dec. 
Dig.'§185.*] 

2. Bankruptcy (§ 126*) — Trustée— Appointment — Power or Refehee. 

Under Bankruptcy Act July 1, 1898, C. 541, § 44, 30 Stat. 557 (U. S. 
Comp. St. 1901, p. 3438), authorizing appointment of a trustée by the 
creditors, under section 45, vvhlcU prescribes as the sole qualification that 
the trustée bé cohipëléiit , to perform the duties of his office and réside 
or hâve an office Withtii the Judiclal district, and under General Order 
No. 13, prescribed by tïie Suprême Court (89 Fed. vii, 32 C. C. A. xvii), 
which provides that the appointment of a trustée by the creditors shall 
be subject to approval or dlsapproval by the référée or by the judge, it 
Is improper for a référée to disàpprove an appointment made by the 
creditors on a mère suspicion that the appointment was procured by 

•For other cases see same toplc 41 § NtriiBBR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
196 F.— 45 
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Improper considérations, based; on the frequency with which the ap- 
' ■ polntee bas been selected as trustée In bankruptcy màtters uûder the in- 
fluence of the same attorneys who hâve procured his appointment ta the 
partleular matter. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 182, 184, 
187 ; Dec. Dlg. § 126.*] 

3. Bankrubtct (I 126*) — Texistee— Q^alificauçis— Kesidbnqe. . 

Undei:'feankruptcy Act July 1, '1898, c. 341, § 45, 30 Stat. 557 (U. S. 
Comp. St. 1901, p. 3438), whleh prescribes as a qualification for the posi- 
tion of trustée hi bankruptcy competency to perform the duties^ of that 
office and résidence <jr office wlthln the jadiclal district, remoteness of 
an appointee's résidence f rom the place where the trust , property is to 
be administered Is not ground for disapproval by the référée of the ap- 
pointment, if the appointée résides or bas an office within the district. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 182, 184, 186; 
Dec. Dig. § 126.*] 

In, the matter of one Kreuger, bankfupt. On pétition by C. C. Cul- 
len & Co., as creditors, to review an order refusing to approve the 
appointment of a trustée, and on review of a pétition of W. F. Bau- 
meister, trustée, to require the receivers to pay over funds. Order 
refusing to approve appointment reversed, and Baumeister's pétition 
denied. 

R. A, Chiles, for C. C. Cullen & Go. 

COCHRAN, District Judge. This cause is before me on pétition 
for review filed by C. C. Cullen & Co., creditors, of an order of the' 
référée, made November 11, 1911, refusing to apjprove the appointment 
of T. B. Rodman as trustée, and directing the appointment on the same 
day of another trustée, when W. F. Baumeister was appointed; on 
another pétition for review, filed by the same creditors, of an order 
of the référée, made November 27, 1911, after the filing of the first 
pétition for review, directing that on December 8, 1911, dépositions be 
taken of certain witnesses to put into the record the évidence of facts 
upon which the référée had .based his refusai to approve the élection 
of T. B. Rodman as trutsee; and on pétition of W. F. Baumeister, 
trustée, to the référée, for an order r'equiring T. B. Rodman, receiver 
herein, to pay,oyer to hini as trustée funds in his hands as receiver, 
which the référée has certified to the court for considération and ac- 
tion. . ■' 

At the élection held for trustée, Sàid Rodman and Jonas Fish were 
voted for, Rodman received the votes of 25 creditors, whose claims 
amounted' to $9,166.42, and Fish received the votes of 18 creditors, 
whose claims amounted, to $2,767.65., Immediately upon the élection; 
being had and so resultingj the référée refused to approve the élection 
of Rodman as trustée for thèse reasons,to wit : 

"The bankruptcy law provided theré,s,h^ÏÏben(?oificlal, trustée. The trus- 
tée shaU reprèseht alik^ tKé creditorè' âpàthe bapkriip»;, jin^J be the spécial 
représentative ,bf ho partleular Inte^é^t or' ihaivldtiftis. ,Tlie trustée elected 
by the poWers of attorney lielâ by two of ,the attorneys in this proc^dtog Uves 
remote from the, place where the trùst.fli,^$t be administered. This same man 
has been elected' wlth sucli frequency by thèse same àttprneys as, the trustée 
of bankrupt estâtes in difficult and reiiiotély separated sectiops of the state 

•For other cages see same toplc & S numbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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as to give color to the impression that his being so repeatedly eleoted by thèse 
same men migbt be In furtheranee oî some agreement or interest whlch 
should not be a controlling one in this proceeding. That there may be no 
reason to suspect in the least degree that the trustée in thls proceeding is 
the représentative directly or indirectly o( any spécial interest, the référée 
déclines to approve the élection of this trustée and directs that the creditors 
do now proeeed to the élection of some otber for the position." 

The second pétition for review and the pétition of Baumeister, trus- 
tée, hang upon the disposition of the first pétition for review bringing 
in question the vaHdity of the order of the référée disapproving the 
élection of Rodman and directing the élection of another. I will there- 
fore proeeed at once to a considération of that pétition. 

By section 44 of the Bankruptcy Act provision is made that the 
creditors shall elect, or rather, in the language of the section, "ap- 
point," the trustée ; and by section 45 the sole qualification prescribed 
for the position by an individual is that he be "compétent to perform 
the duties of that office and réside or hâve an office in the judicial dis- 
trict within which they are appointed." The sole power conferred by 
the Bankruptcy Act on the référée or judge in relation to the appoint- 
ment of a trustée is contained in section 44, where it is provided that, 
if the creditors do not appoint, "the court shall do so." The act, 
therefore, contains no provision conferring on the référée or judge 
the right to disapprove an appointment made by the creditors. The 
right so to do is to be found in General Order No. 13 (89 Fed. vii, 32 
C. C. A. xvii) prescribed by the Suprême Court pursuant to section 
30 of the Bankruptcy Act, which provides that : 

"The appointment of a trustée by the creditors shall be subject to be ap- 
proved or disapproved by the référée or by the judge, and he shall be remov- 
able by the judge only." 

Collier on Bankruptcy (8th Ed.) p. 528, questions the validity of this 
order, but it has always been accepted by the courts as valid. They ail, 
however, recognize that the primary right of appointment is in the 
creditors, that the right of disapproval is not to be lightly exercised, 
and that it cannot be exercised arbitrarily but only for cause. In the 
case of In re Lbyd (D. C, Wis.) 17 Am. Bankr. Rep. 96, 148 Fed. 
92, Judge Quarles said: 

"It must be remembered, however, that by the terms of tbe act the credi- 
tors are empovvered to seleet a trustée. It is a serions nuitter to disfran- 
chise creditors, and deprive them of rights expressly conferred by the Bank- 
ruptcy Act." 

And in the case of In re Van De Mark (D. C, N. Y.) 23 Am. 
Bankr. Rep. 760, 175 Fed. 287, Judge Hazel said: 

"The statute plainly and unequivocally provided that the creditors shall 
hâve the power to appoint a trustée or trustées, subject to the approval or 
disapproval of the référée; and this statutory rigbt without adéquate cause 
cannot be taken from them by the bankruptcy court." 

The only cause for disapproval which has thus far been recognized 
by the courts, so far as my investigation goes, is that the bankrupt 
has interfered in the appointment of the trustée, so as to bring about 
the appointment of his choice, and it has been stated to be the only 
cause for disapproval. In the case of In re Eastlack (D. C., N. J.) 
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16 Am. Bankr. Rep. 529, 145 Fed. 68, which reviews ail the earlier 
autbôrities, judge Lanning says : . 

"Thèse cases establlsh the rule that the élection of a trustée by the credi- 
tors is not to be dlsapproved, unless there is good reason for believlng that 
the élection bas been directed, managéd, or controlled by the bankrupt or his 
attorney, or by some influence opposed to the creditors' interests." 

Mr. Collier in his work (page 529) states this as the only ground 
of disapproval. In the case of In re Hanson (D. C, Minn.) 19 Am. 
Bankr. Rep. 235, 156 Fed. 717, Judge Lochren states the law in this 
connection affirmatively in thèse words : 

"But it Is well settled by ail the authorlties that the trustée represents the 
creditors, and not the banlirupt, in the administration of the esta te, and that 
it is Improper that the bankrupt shall actlvely interfère with the matter of 
his sélection and appolntment, and that If he does interfère, and the person 
aided by him is appointed by votes procured by such interférence, the ap- 
polntment should for that reason be dlsapproved." 

[1,2] Now, I do not gather, from the referee's statement of the 
reasons which led him to take the action complained of, that the bank- 
rupt to any extent interfered in the élection, or aided in the élection 
or in the bringing about of the appointment, of Rodman. At any 
rate, such interférence and aiding, if any there was, was not regarded 
by the référée as affecting the validity of the appointment, as he seems 
to hâve thought that the bankrupt had a right to interfère and aid. 
I infer this from his statement that the trustée represents alike the 
creditors and the bankrupt. This, however, is not correct. The trus- 
tée does not represent the bankrupt. He represents the creditors, and 
them alone. It is because of this that interférence and aiding on the 
part of the bankrupt in the appointment affects its validity. 

It would seem that the sole ground upon which the référée based 
his action was that Rodman was the spécial représentative of some 
particular interest or individuals other than the bankrupt. He does 
not really find that he was, but simply suspects that he was, and, that 
there might not be any reason to "suspect in the least degree" that such 
was the case, he refused to approve the appointment. He does not in- 
timate what spécial or particular interest or individuals he suspected 
that Rodman represented. And the only reason he gives for the sus- 
picion is that Rodman had been repeatedly elected trustée in différent 
and remotely separate sections of the state. There is nothing in this 
circumstance to indicate that in the performance of his duties he would 
represent the interests of anybody other than the creditors, and those 
of ail the creditors. That he has been repeatedly appointed a trustée 
in bankruptcy is rather a testimonial in his favor. Its tendency is to 
show that heretofore he has performed the duties of trustée satisfac- 
torily to the creditors. The case we hâve hère, then, is a disapproval 
of the appointment by the creditors of a trustée, with no finding that 
he is under any influence antagonistic to the creditors, and with noth- 
ing but a mère suspicion that he is, and the only reason given for such 
suspicion favoring rather that he is not under such influence. 

There is no law against the repeated appointment by creditors in 
différent cases of the same person as trustée. Such repeated appoint- 
ment does not make him an officiai trustée. 
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[3] There is some référence in the referee's statement of reasons 
to the fact that Rodman lives remote from the place where the trust 
had to be administered. But such is not a cause of disapproval. 
It is sufficient that he lives or has an office in the district. The fact 
that the référée approved the appointment of Baumeister, who lives 
much farther away, and seems not to live or hâve an office in this dis- 
trict, but in the Western district, and hence was not qualified for the 
position indicated, that he could not hâve attached much importance to 
this circumstance. 

It follows, from ail that I hâve said, that the appointment of Mr. 
Rodman should hâve been approved. 

The action of the référée in refusing to approve his appointment 
as trustée in this case is reversed, with directions to approve it and 
permit him to perform the duties thereof. It follows, also, that the 
order of November 27th should be reversed, and the pétition of Bau- 
meister be denied. 

The cause is returned to the référée for further proceeding con- 
sistent herewith. 



CLARK V. MORGAN COUNTY NAÏ. BANK OF FT. MORGAN et al. 
(District Court, D. Colorado. January 6, 1012.) 

No. 5,732. 

Tratid (§ 36*) — AcTroN fok Fraud and Deceit— Défenses. 

A plaiiitiff wlio was induced by false and fraudulent représentations 
of défendant.'; to pnrchase from tlieni, aud pay for, bonds which were 
in fact of no value wha lever, was daniaged in the amount lie paid for the 
bonds, his dania.ue being complète, in a légal sensé, when the transaction 
was closed by delivery of the bonds and payment therefor : and it is 
Do défense to an action of fraud and deeeit to recover such damage that 
plaintifC sold the bonds to others for as much as, or even more than, he 
paid for tbem. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 31, .32 ; Dec. Dis. 
i 36.*] 

At Law. Action by Bert Clark, doing business as Bert Clark & 
Co., against the Morgan County National Bank of Ft. Morgan, J. H. 
Roediger, and M. L. More. On demurrers to défense pleaded by de- 
fendants in separate answers. Demurrers sustained. 

Wm. V. Hodges, of Denver, Colo., for plaintiff. 
Vaile, McAllister & Vaile, of Denver, Colo., and Walter S. Coen, 
of Ft. Morgan, Colo., for défendants. 

LEWIS, District Judge. This is an action on the case for dam- 
ages on account of the alleged fraud and deeeit practised by the de- 
fendants in the sale to the plaintifif of certain irrigation district bonds. 

•For other cases see same topic & § numbeb 1b Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The complaint allèges that the bonds were, at the time of delivery, 
and ever since hâve been, of no value whatsoever; and further sets 
forth facts for the purpose of showing that said bonds were and are 
entirely worthless. According to the face of said bonds, they were 
of the aggregate par value of $227,000 and were purchased by the 
plaintiff in 1909 for the gross sum of $195,578.96, which latter amount 
he asks to recover as his damage. 

The défendants file separate answers, and each of them pleads as 
a separate défense thèse facts: that in the purchase of the $227,000 
face value of bonds for the sum of $195,578.96 the plaintiff was not 
damaged in any sum whatsoever, because the plaintifï, before he ac- 
cepted or paid for any of said bonds, had sold ail of said bonds to 
other persons for a sum greatly exceeding the amount which he had 
paid for said bonds, and that the moneys which the plaintifï paid for 
said bonds were moneys turned over to him by his vendees on their 
purchase and before they had received said bonds from the plaintifï, 
and that as soon as plaintiff received the bonds he immediately de- 
livered ail thereof to his vendees and that he has never since been 
the owner of any of said bonds. 

The sufficiency of this défense so pleaded in each answer is chal- 
lenged by demurrer. 

This separate défense in each answer does not deny the allégation 
of the complaint, "That in truth and fact said bonds were at the 
time of delivery, ever since hâve been and now are of no value what- 
soever; that the property of and within said district, upon which 
said bonds are secured as a lien, is of no value whatsoever, and said 
contracts between said district and said homestead and désert land 
entrymen are of no value whatsoever as security for said bonds" ; 
nor do said défenses allège that said bonds were of value. 

We are not now concerned with the question as to what is the 
measure of damages under the facts set forth in the complaint; but 
the inquiry presented by the demurrer is, would the facts set forth 
in thèse défenses, if established, be a complète défense against re- 
covery? Apparently there are few authorities directly to the point. 
Those cited to sustain the demurrer are: Medbury v. Watson, 6 
Metc. (Mass.) 246, 39 Am. Dec. 726; Lunn v. Shermer, 93 N. C. 
164; Hinton v. Ring, 111 111. App. 369; Miller v. Zeimer, 12 Daly 
(N. Y.) 126. 

The Medbury Case involved the sale of a taimery. It appeared that 
the vendee, who brought an action for damages for fraud and deceit 
by his vendor, had sold his interest in the tannery for the sum which 
he paid for it, and it was therefore argued that he had not been dam- 
aged. On this the court said: 

"But It Is further argued that the father, having sold out his share of the 
property for the saine amount which he gave, bas sustained no loss, and so 
there can be no recovery by the présent plalntlffs. But this suggestion, 
though plausible is not sound. What the party sold the property for, is not 
the rule by which to measure the damages ; otherwisê, It might make the 
question of fraud to dépend upon the rise or fall of the property in the mar- 
ket, upon fluctuations in the value, arlslng from causes in no way couneeted 
with the fraud complained of . As well might an underwriter contend that 
the insured has sustained no Injury, because his goods, though partially dam- 



CLARK V. MORGAN COUNTT NAT. BANK 711 

aged by a péril msnred against, hâve sold, even in their damaged state, for 
more than thelr actnal cost. If the father, through frand practleed upon 
hlm, paid a higher priée, than the estate was worth, and the frand was ac- 
tionable in its character, then he is entitled to recover for the injury occa- 
sioned by sueh frand, whate%'er disposition he afterwards made of the prop- 
erty ; whether he sold it or gave it away." 

The Lutin Case involved the sale of a mule for $175. The plain- 
tifï had disposed of the mule for what he paid for it. He had traded 
it for another mule on which he realized $175. It was therefore 
urged that he had sustained no damage. The court said : 

"The défendant Is precluded by hls answer from contending that the 
plaintiff la not the party in interest. Therefore, he Is entitled to recover 
such damages as may be the légal conséquence of the fraud practleed upon 
him, which as his Honor (the trial court) held, was the différence between 
the value of the mule at the time of the purchase, if sound, and its value, if 
dlseased, at that time, and it can make no différence what disposition the 
purchaser made of the mule afterwards — whether he practiced a fraud upon 
someone else and got more than the actual value of the mule, or gave him 
away." 

In Johnson v. Gavitt, 114 lowa, 183, 86 N. W. 256, it appears that 
plaintiflf and défendant purchased lands. The défendant negotiated 
the trade, and represented to the plaintiflf that the purchase price was 
ten dollars per acre, whereas in truth it was five dollars. The lands 
were subsequently divided between the purchasers, the plaintifï's share 
being 240 acres. The court said : 

"After securing title to the 240 acres, plalntiff traded away 200 acres, 
placing on it, for trade purposes, a value of $15 per acre. It Is now inslsted 
by appellant that because of this fact plalntiff has not been harmed, and 
therefore should not recover. If plaintifï had received $15 per acre for his 
land, we do not see why the facts should avait défendant." 

Hubbell V. Meigs, 50 N. Y. 480, 491 : 

"Where a party, with Intent to cheat and defraud another, induces hlm, 
by fraudulent means, to purchase stock for value which he knows to be 
worthless he Is liable for the damages sustained, whether the purchase Is 
made from him or another. The éléments of fraud and damage are united ; 
and that thIs gives an action to the injured party is a maxim as old as the 
law. Upton V. Vail, 6 Johns. [N. Y.] 181 [5 Am. Dec. 210] ; Medbury v. Wat- 
son, 6 Metc. [Mass.] 259 [39 Am. Dec. 726]. It is further insisted that the 
damages awarded to the plalntiff are greatly excessive, belng the entire 
amount paid for the stock and Interest, less the dividends received, for the 
reason that the stock could hâve been sold in the market at a trifling loss 
for some time after the purchase was made. This Is not the measure of 
plalntlff's damages. That Is the différence in value of the stock as the con- 
dition of the Company really was, and as it was fraudulently represented to 
be by Alden. It Is true that the prIce at which the stock readlly sold in 
New York Is strong évidence of its value, and would, In the absence of oth- 
er proof, be controlllng. But when thé real pecuniary condition of the Com- 
pany is shown, from which it appears that the stock was worthless, the priée 
at which it sold In New York or elsewhere is entitled to no weight upon the 
question of its value. The plalntiff, relying upon the statements of Alden. 
purchased the stock, and had a right to retaln it, as he did, until he ascer- 
talned that the Company was bankrupt at the time of the purchase; aud 
when he bad ascertained that it was worthless, he was under no obligation 
to Alden to mitigate his loss by cheating some ignorant purchaser himself. 
The question is, what was the stock really worth at the time of the purchase ; 
and not what it would sell for by practicing the deceptive arts resorted to 
by the company and Alden to inflate the price." 
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■ No reason is perceived why the rule applicable on breach of war- 
ranty should not be applied hère. 

In Brown v. Bigelow, 10 Allen (Mass.) 242, it appears that the 
plaintiflf bought a horse for $400 on a warranty. Bef ore doing so, he 
had contracted to sell the horse to Adams for $425, and another horse 
worth $75, which latter contract was executed. Defendant's war- 
ranty failed and suit was brought for its breach. Bigelow, Chief Jus- 
tice,, rendering the opinion, said : 

"The rule of damages for a breach of wairanty on the sale of chattels is 
well settled and famillar. It Is the différence between the actual value of 
the article sold and the value of the same article If it had been such as the 
vendor warranted it to be. The application of thls rule is not changed or 
modlfied by the fact that a purchaser of a vrarranted article has sold it for 
the same or even a greater price than that whleh he paid for it. Medbury v. 
Watson, 6 Metc. [Mass.] 257 [39 Am. Dec. 726]. We doubt very much wheth- 
er this rule of damages would be afCected by proof that the article purchased 
with warranty v^as bought, as in the case at bar, for the purpose of being 
dellvered to a third party undèr à previous contract of sale, even if such re- 
sale was made by the original vendee witUout warranty, so that no loss or 
Uabillty whatever would be incurred by hini. The disposition which a pur- 
chaser makes of property Is aûi indépendant and collatéral fact, ha vin g no 
connection wlth the bargain by whicli he acquired his title, It is difflcult 
to see how it can bave any legitiriiate bearlng on the damages which another 
person ought to pay him for a breach of a wholly distinct and separate con- 
tract." 

The only authorities contra which hâve been found are Jackson v. 
Collins, 39 Mich. 557, and Shaw v. Gilbert, 111 Wis. 165, 194, 86 
N. W. 188, 197. In the latter case it is said: 

"Deceit alone gives no rlght of action unless damage is suffered. * ♦ • 
Surely, if a deceltfully sold promissory note was in fact paid by its maker, 
no cause of action in tort would exist, however valueless the note might 
bave been. Why should its purchaser any more hâve a cause of action for 
danlages If he had sold the note for its face value without recourse on him- 
self? He would no more sufCer damage in the latter case than in the 
former." 

The requisites to sustain an action for deceit are forcefuUy stated 
in Alden v. Wright, 47 Minn. 225, 49 N. W. 767: 

"The essential éléments which constltute a cause of action for deceit are 
well stated in Busterud v. Farrington, 36 Minn. 320, and one is that the 
party induced to act has been damaged. He must bave acted on the falth 
of the false représentations to his damage. A party cannot sustain an ac- 
tion of thls chàracter where no harm has come to him. Deceit and iujury 
must concur (boran v. Eaton, 40 Minn. 35 [41 N. W. 244]), or, as It has fre- 
quently been put by the courts, fraud without damage or damage without 
fraud will not sustain the action for deceit (Taylor v. Guest, 58 N. Y. 262 ; 
Nye V. Merriam, 35 Vt. 438; Freeman v. McDanlel, 23 Ga. 354; Byard v. 
Holmes, 34 N. J. Law, 296; 3 Suth. Dam. 594; Cooley, Torts, 474; Bailey, 
Onus Probandl, 770)." 

But the question remains, after assuming the truthfulness of the 
facts set forth in thèse défenses, has not the plaintiff been damaged 
within the légal sensé of that term, notwithstanding he disposed of the 
bonds to some one else for the full amount or more than he paid for 
them. His transactions with others in that respect are nihil ad rem.. 
Conceding ail that is alleged in thèse défenses to be true, it still ap- 
pears that when the plaintiff paid over his $195,578.96 for thèse bonds 
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and received them, he had, in considération of his payment, pretended 
obligations "of no value whatsoever." He was therefore out his 
money and had nothing of value in its stead. His damage, in its légal 
sensé, was "the différence between that which he had before, and that 
which he had after, the contract of purchase was made." Wilson 
V. Cattle Ranch Co., 7Z Fed. 994, 997, 20 C. C. A. 244, 247. 

"ïbe true ineasure of the damages suffered by one wlio is fraudulently 
induced to make a contract of sale, purchase or exchange of property is 
the différence between the actual value of that which he parts witli and the 
actual value of that which he receives under the contract." Sigafus v. 
Porter, 179 U. S. 116, 123, 21 Sup. Ct. 34, 37 (45 L. Ed. 113). 

In Smith v. Belles, 132 U. S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279, 
an action for deceit, it is said: 

"The défendant was liable to respond In such damages as naturally and 
proximately resulted from the fraud. * • * what the plaintiff paid for 
the stock was properly put in évidence * * * as establishing the loss 
he had sustalned in that particular. If the stock had a value in fact, that 
would necessarily be applied in réduction of the damages. 'The damages to 
be recovered must always be the natural and proximate conséquence of the 
aet complained of,' says Mr. Greenleaf, Vol. II, Sec. 256 ; and 'The test is,' 
adds Chief .Justice Beasley in Crater v. Binnlnger, 33 N. J. Lavsr, 513 [97 Arn. 
Dec. 737], 'that those results are proximate which the wrong-doer from his 
position must hâve contemplated as the probable conséquence of his fraud 
or breaeh of contract.' " 

The plaintiff's sale of the bonds to others was wholly disconnected 
from and in no manner related to the transaction which he had with 
the défendants in his purchase from them and cannot be availed of 
by them as a shield of protection against the natural, necessary and 
proximate results flowing from their alleged fraudulent conduct. 

3 Philipps on Evidence (Am. Ed.) page 421, lays it down that an 
action for money had and received can be maintained "where the 
money bas been received on a considération which has wholly failed, 
or where the money has been obtained by fraud, deceit, or duress." 

The cause of action hère pleaded is said to be an ancient remedy. 
Fraud and deceit are denounced in Holy Writ, and their conséquences 
graphically depicted: 

"Ye shall not deal falsely. Thou shalt not defraud thy neighbor." Levitl- 
eus, 19: 11, 13. "Bread of deceit is sweet to a man; but afterwards his 
mouth shall be fllled with gravel." Proverbs, 20: 17. 

An order may be entered sustaining the demurrers to the said dé- 
fenses. 
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PORTLAND GOIiD MIN. CO. v. STRATTOISTS INDEPENDENCE, Limited. 

(District Court, D. Colorado. February 20, 1912.) 

No. 6,267, Law. 

1. Abatement and Révival (§§ 39, 55*) — Causes of Action Whick Suevivï 

— Tbover. 

A cause of action in trover to recover the value of ore alleged to hâve 
been mlned and removed from plaintlff's lands survives the death of de- 
fendant, or its dissolution if a corporation, both under the common law 
and Rev. St. Colo. 1908, § 7258, whlch provides that "ail actions in law 
whatsoever, save and except actions on the case for slander or libel, or 
treSpass for injuries done to the person, and actions brought for the re- 
covery of real property shall survive to and against executors, admin- 
istrators and conservators." 

[Ed. Note. — For other cases, see Abatement and RevlVal, Cent. Dig. §| 
194-204, 255-278, 282, 285, 292, 293 ; Dec. Dig. §§ 39, 55.*] 

2. Abatement and Rbvival (§§ 39, 49*) — Causes Off AcniON Which Subvive 

WHAT I.AW GOVBBNS. 

The question whether or not an action in a fédéral court, whlch has 
abated by the death of the défendant, or its dissolution if a corporation, 
may be revlved, dépends on the laws of the state in whlch the action 
Is brought. 

[Ed. Note.— For other cases, see Abatement and Revival, Cent. Dig. §S 
194-204, 246, 247 ; Dec. Dig. §§ 39, 49.*] 

3. Abatement and Kevival (§ 39*) — Construction or Stattite. 

Mliis' Ann. Code Colo. § 15, whlch provides: "An action shall not abate 
by the death or other disabllity of a party, * * * if the cause of ac- 
tion survive or continue. In case of the death or other disabllity of a 
party the court, on motion, may allow the action to be continued by or 
against hls représentative or successor in interest" — authorlzes a re- 
vival only in favor of or against those who acqulre, either by opération 
of law or otherwlse, an interest in the subject-matter of the action ; and 
an action of trover against a corporation to recover the value of ore 
alleged to hâve been converted, whlch has abated by reason of the dis- 
solution of défendant, cannot be revlved thereunder against another cor- 
poration whlch succeeded by purchase to the property of défendant, but 
Is not alleged to hâve received the ore converted, or its proceeds or 
value. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
194.-204; Dec. Dig §39.*] 

4. Pabties (§ 62*) — Substitution— AMBNiiMENTs. 

Neither Rev. St. § 954 (U. S. Comp.,St. 1901, p. 696), nor Mills' Ann. 

Code Colo. § 75, both of Whlch provide for amendment of pleadings, per- 

. /, nrits the striking, out of a sole défendant and the substitution of another 

in hls steàd, ësp'ecially where thè causes of action against the two are 

différent. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 98; Dec. Dig. $ 
62.*] 

At Law. Action by the Portland Gold Mining Company against 
Stratton's Independence, L,imited. On motion to vacate order for 
substitution of défendants. Motion sustained. 

Thomas, Bryant, Nye & Malburn, of Denver, Colo., and Chinn & 
Strickler, of Colorado Springs, Colo., for plaintiff. 
Wm. V. Hodges, of Denver, Colo., for défendant. 

*For otber cases see same topic & i kumbbb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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LEWIS, District Judge. On December 21st, 1908, the plaintiff, a 
Wyoming corporation, filed in the Circuit Court its complaint against 
vStratton's Independence, Limited, a corporation organized about the 
year 1898 under the laws of the Kingdom of Great Britain and Ire- 
land. The complaint contains twenty-five counts or causes of action, 
and the aggregate amount sought to be recovered is $366,600. It is 
alleged in the several causes of action that the plaintiff is the suc- 
cessor (having been organized in 1905) in title to certain mining prop- 
erties situate in the Cripple Creek Mining District, which were grant- 
ed to it by The Portland Gold Mining Company, a corporation 
orgariized under the laws of the State of lowa, and that it is the as- 
signée of said lowa company of the claims on which each cause of 
action is based. Each count statês an action in trover. Each allèges 
that precious ores were broken 'down and taken f roni its mining claims 
while the property belonged to the lowa corporation, that said ores 
came into the possession of said défendant and were of the aggre- 
gate value above noted and were thereafter converted by said de- 
fendant to its use. After issues were joined, and on November 19th, 
1910, a motion was entered that the causes of action abate on account 
of the dissolution of said défendant, which had taken place on July 
4th, 1910. Before that motion was heard stipulation between coun- 
sel a§ to the facts in that respect was filed in the cause. Erom that 
stipulation it appeared that said défendant "company did, on the 4th 
day of July, A. D. 1910, become wholly dissolved in that jurisdic- 
tion" (the Kingdom of Great Britain and Ireland). It was there- 
upon ordered that said causes of action abate as against said de- 
fendant. 

Erom the said stipulation it further appeared that at the time of 
the dissolution of said défendant it was indebted to varions creditors 
to thé amount of about $375,000. In 1908 a new company was or- 
ganized under the laws of the Kingdom of Great Britain and Ireland 
bearing the same name as said défendant. The number of shares in 
the new company was the same as in the old, but each share was of 
less par value. The stockholders in the old company were giveti the 
privilège of taking the same nutnber of shâres which they held in the 
old company, in the new company. They did not ail avail theni- 
selves of this privilège. Of the million shares in the new company 
123,226 were purchased by strangers to the old company, and they 
paid in for thèse shares $375,000. The $375,000 so paid into the 
treas.ury.of the new company by those who were not shareholders in 
the old company was turned over to the old company for the payment 
of itsdebts, and the new -company, in considération therefor, and in 
further considération that it would protect the old company against 
its debts, liabilities and obligations and paj^, satisfy and dischargp the 
same, and adopt, perform and fulfill ail confracts and engagements 
then bindihg it, received from/said old company ail of its properties, 
încludih|f lands, buildings, mines, concessions, goods, chattels, moneys, 
crédits, debts, bills, notée' and thihgs in action. ' 

On, tnese facts the same order wHich àbated the action against thè 
oid cqriifcany (1898) contàined an order that the new compâiiy (1908) 
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be substituted as a party défendant in this action, and that JoVg facîas 
be served on said new company. This was donc. 

The new company now moves for a vacation of the order substi- 
tuting it as a défendant, and this is the matter for présent considéra- 
tion. 

[1] Did the causes of action survive the dissolution of the old 
company ? 

To sustain the affirmative of this proposition plaintiff's counsel cite 
section 955, Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 697). This 
section does not "prescribe the causes which survive the death of 
either party." Patton v. Brady, 184 U. S. 612, 22 Sup. Ct. 494, 46 
T.. Ed. 713. 

But the causes of action survived the dissolution of the old com- 
pany at common law, Patton v. Brady, supra, In re Connaway, 178 
U. S. 426, 20 Sup. Ct. 951, 44 L. Ed. 1134; and aiso, by virtue of 
the local statute, Revised Statutes of Colorado 1908, section 7258 : 

"Ail actions in law whatsoever, save and except actions on the case for 
slander or libel, or trespass for injuries done to the person, and actions 
brought for the reeovery of real property shall survive to and against exee- 
utors, adminlstrators and conservators." 

See Kelley v. U. P. Ry. Co., 16 Colo. 455, 27 Pac. 1058. 

[2, 3] The causes of action having survived the dissolution of the 
old company, the question whether they can be revived against the 
new company remains for considération. The right to revive a cause 
of action dépends upon the laws of the State in which the action is 
brought. B. & O. R. R. Co. v. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 
43 L. Ed. 677. The only express provision for the revival of ac- 
tions is section 270 of Mills' Code, which is as follows: 

"The action for the reeovery of real property shall not abate by the death 
of either or ail the parties thereto, but may be revived in the naine of the 
heirs, représentatives or successors in Interest in the manner other civil ac- 
tions are revlvèd by this act." 

The other provisions of the code to which référence is doubtless 
made in the above section, is section 15 of said code, which is as 
follows: 

"An action shall not abate by the death or other disability of a party, or 
by the transfer of any interest therein, if the cause of action survive or con- 
tinue. In case of the death or other disability of a party the court, on mo- 
tion, may allow the action to be continued by or against his représentative 
or successor in interest. In case of any other transfer of interest the action 
may be continued in the name of the original party, or the court may allow 
the person to whom the transfer is made to be substituted in the action." 

It is apparent from the langiiage of this section that the revival 
can be made only in favor of or against those who acquire, either 
by opération of law or otherwise, an interest in the subject-matter of 
the action. The subject-matter of each of the causes of action hère 
is the proceeds or value of the ore which came into the possession of 
and was retained by the old company on account of the several acts 
of alleged conversion and appropriation. But it is not claimed that 
thèse ores or their proceeds or the value arising therefrom was ever 
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turned over to the new company by the old company. In the absence 
of a showing that the new Company obtained froiii the old company 
said ores or their proceeds or value, it can not be said to be a succes- 
sor in interest of the old company, or a transférée of its interest in 
the subject-matters involved hère. Of course, it is in no sensé the 
représentative of the old company. 

There is therefore no law of the state which authorizes a revival of 
the causes of action against the new company. 

[4] But the plaintifï insists that even if there be not provision in 
the state statute for the revival of the action against the new com- 
pany, yet under section 954, Rev. Stats. U. S. (U. S. Comp. St. 1901, 
p. 696), and also under the terms of section 75 of Mills' Code, the 
new company can be substituted as a défendant instead of the old 
company by way of amendment. Said section 954 has been liberally 
construed by ail of the Fédéral Courts in favor of allowing amend- 
ments. McDonald v. State of Nebraska, 101 Fed. 171, 41 C. C. A. 
278, and other cases there cited. 

It is permissible under this section to strike out the name of one 
défendant where the action is against several, Greeley v. Smith, 3 
Story, 76, Fed. Cas. No. 5,747; even though the cause of action al- 
leged against the original défendants stated a joint liability only, To- 
bey v. Claflin, 3 Sumn. 379, Fed. Cas. No. 14,066. But I hâve been 
unable to find any authority which permits the striking out of a 
sole défendant and the substitution in his stead of another. The acts 
of conversion by the défendant as charged in the complaint were com- 
mitted before the new company was organized. Under the stipulated 
facts the new company may be contractually liable for the value of 
plaintiff's ores converted by the old company to its use. For the pur- 
pose of holding the new company therefor, if it be held as a de- 
fendant, it would be necessary to amend the complaint by adding 
thereto allégations to the effect that it, for considération received from 
the old company, had assumed ahd agreed to discharge the lia- 
bility of the old company for said conversion. That would state a 
cause of action ex contractu against the new company, whereas the 
original complaint is in tort. Thus, the amendment sought would re- 
suit in a radical change both in parties and substance. No authority 
has been cited which, in my opinion, permits this. 

That part of said section 75 of the state code on which the insis- 
tence is made for amendment by substituting the new for the old 
company is as f ollows : 

"The court may, on motion, In furtherance of justice and on such terms 
as may be proper, amend any pleadlng or proceedlng, adding or striking out 
tlie name of any party, or by correcting a mlstake in the name of a party, 
or a mistake In any other respect," etc. 

A like code provision was under considération by the New York 
Court of Appeals in New York, etc., Association v. Agricultural 
Works, 89 N. Y. 22. It was there said: 

"The order to amend in this case authorizes the striking out of the name 
of the défendant and the insertion of the names of three persons as défend- 
ants In lieu thereof, Its effect is to continue the action against other and 
différent parties than the one named, thus substituting a cause of action 
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with nèw and other défendants. Such an amendment Is not we think, au- 
tiiçrlzedby any provision of the Code or any of the adjudged cases. Sec- 
tloji 723 of the Code of Civil Procédure does not cover any such case. While 
full aùthcirlty is çonférred for addlng or striking ont the name of a person 
or a party, or corrècting a mlstake In such name, It does not sanction an 
entlre change of name of the defendantby the substitution of another or en- 
tirely différent défendants. The auttorities rélattng to the question are ful- 
ly considered in the opinions of the General Term, and it is not necessary to 
examine them upon thls appeal. AlthoUgh some cases are cltêd whlch are 
suppo«ed to sanction such a rule, they are not well founded and hâve not re- 
ceived the approval of this court. The cases of Bassett v. Flsh, 75 N. Y. 
304, and Shaw v. Cock, 78 N. Y. 194, wlthout clting other cases, are directly 
in point and settle the question adversely to the clalm of the respondent's 
counsel." 

See, also, Ency. P. & P. Vol. ,1, pp. 445 and 446. 
The motion to vacate the order substituting the new Company as 
défendant for the old must be sustained. It is so ordered. 



In re MICHAELIS & LINDEMAN. 
(District Court, S. D. New York. January, 1912.) 

1. Bankbuptct (Il 116, 288*)— PowKBs or Couet of Bankbdptcy— Adverse 

Clajms. 

A court of bankruptcy may by a summàry order require a person In 
possession to turn over property to a recelver or trustée, although held 
under a daim of tltle, where such title dépends on a question of law 
and pot ol faet. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
Dlg. §1,116, 288.*] 

2. Bankexipicy (§ 326*)— "Set-Off"— Deposits in Bank Made Aptëb Filin» 

of'Pëïi'^ion. 

The'mutuâl accounts between a.bankrupt and his bank of deposit are 
closied (by opération of law at the itlme the pétition In bankruptcy is flléd, 
and no right of "set-off," under : Bankruptcy Act July 1, 1898, c. 541, g 
68a, âO Stat. 565 (U. S. Comp. St. 19Q1, p. 3450), exlsts in the bank as to 
deposlts made after that tlmé, even though nelther party knew of the 
filing of the pétition when the depdslt was màde. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. S 514; Dec. 
Dlg, il. 326.* ,. ■ , 

For other définitions, see Words and Phrases, vol. 7, pp. 6439-6444; 
vol. 8,: pp., 7798, 1^799.] . 

In the mattef of Michaêlis & Lîndeman, bankrupts. On motion by 
receiver, for an prder against the American Exchange National Bank. 
Motion giran'tëd, ; . , 

Motion toi oompel the American Exchange National Bank to pay to thé re- 
celver in bankruptcy hereln the sum of $380.89, less collection charges (i. e., 
net $380.08), belng the amount of a deposit made in the bank by the bank- 
rupts after "an' ihvoluntary pétition filed against them and at a tlmewhen 
nelther the bankrupts nor the bank knew of the pendency of tiie pétition. 

Thèse facts are admltted, but at the tinie pf pétition filed and deposit made 
the bankrupts were indebted to the bank in à much' lârger sum than the 
amount ofr the said deposit; wherefore the bank deelinëd payment by reason 

•i'or:otlleria»Bes me same topio & | ncmebe In Dec. & Am. Digs. 19Ô7 to date, & Rep'* Inderes 
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of its assertèd right to set-off and counterclaim Its demand against the de- 
poslt aforesaid. 

Robert P. Levis, for receiver. 

Cardozo & Nathan, for bankrupts. 

Raymond Rubenstein, for Atnerican Exchange Bank, 

HOUGH, District Judge (after stating the facts as above). This 
motion requires a somewhat novel appHcation of what I think are 
elementary principles. It may be assumed, as stated in Re Zotti (C. C. 
A. 2d Cir.) 26 Am. Bankr. Rep. 234, 186 Fed. 84, 108 C. C. A. 196, 
that the receiver in bankrupcty is but a custodian without title for the 
purpose of préservation andi not for the purpose of distribution of the 
estate. Nevertheless he is entitled to take custody of whatever is 
plainly the property of the bankrupt and against which no third party 
makes any claim with color of title. 

[ 1 ] It may also be admitted that there is no power in the court by 
summary order to divest third party of any title (even a fraudulent 
one) assertèd by him against the bankrupt or his trustée. But this 
does not prevent the entry of a summary order where the only title 
set up rests, not upon any matter of fact, but upon a statement of law. 

It is also true in this case that, although no trustée bas as yet been 
elected or appointed, adjudication bas been entered, and the bankrupts 
are divested of title. 

[2] The sole question, therefore, raised by this motion, is whether 
as matter of law, under the admitted facts of the case, the bank is 
entitled to retain this money, not because it bas title thereto, nor be- 
cause it owes it to the bankrupts and not to the receiver, but because it 
is a case of set-oflf within section 68a of the act. 

Admittedly there must corne a time as of which claims against a 
bankrupt's estate are to be liquidated and stated. This is just as 
true when there is a set-ofï or counterclaim concerned as when there is 
none, and this time bas been flxed as the date of filing pétition. Sex- 
ton v. Dreyfus, 219 U. S. 339, 31 Sup. Ct. 256, 55 L. Ed. 244, 25 
Am. Bankr. Rep. 363, and Steinhardt v. National Park Bank, 18 Am. 
Bankr. Rep. 86, 52 Mise. Rep. 464, 102 N. Y. Supp. 546. 

Section 68 requires that, in ail cases of mutual debts or crédits be- 
tween the estate of a bankrupt and a creditor, the "account shall 
be stated and one debt shall be set off against the other, and the balance 
only shall be allowed or paid." The statutory direction that the ac- 
count shall be stated implies that there must be a time when the state- 
ment is to be made, and when a final statement of an account is made 
the account is closed and ail mutuality ceases, for the account be- 
comes a statement of balance. In my opinion, therefore, the mutual 
account between thèse bankrupts and their bank of deposit was closed 
by opération of law the moment pétition was filed, and any money 
thereafter intrusted by the bankrupts to the bank was like a deposit 
with another person and not subject to any set-ofï existing before 
pétition. 

I think this resuit necessarily flows from the cases cited, of which 
the Steinhardt décision quite closely resembles the présent matter. 
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Nor is anything found iiiconsistenl with this ruling in Re Zotti, 
supra, for there the courts held that equity would not permit one 
who had donc an apparently lawful act to be injured when he h ad 
no notice of changed conditions; but from that holding it does not fol- 
low that one may dérive an advantdge from receiving money without 
knowledge of a prier attachment — as an involuntary pétition in bank- 
ruptcy has been called. 

If the position of the bank be exâmined' f urther, it is apparent that 
the légal basis for it is the idea that, since there is no change of title 
until adjudication, the deposit was not only made by the bankrupts, but 
on behalf of the bankrupts, and was subject to ail existing rights of 
claim against the bankrupts. 

On this basis the same lack of title continues during the contest over 
the involuntary pétition, and may extend to months, and the bank 
must, accordingly, claim a légal right to continue to pile up claims 
against the alleged bankrupts down to adjudication, and then to settle 
them without any référence to the date of filing the pétition. 

To do this wouldl be in the face of the cases cited, and the op- 
portunities for injuring creditors which such a doctrine would put in 
the hands of unscrupulous alleged bankrupts is a matter which need 
not be dwelt upon. 

The motion is granted. 
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BECKER V. LONG et al. 

(Circuit Court ot Appeals, Ninth Circuit. June 4, 1912.) 

No. 1,974. 

Mines and Mikeeals (§ 27*) — Mining Olaims — CoNFLiciiNa Locations. 

The location or extension ot a minlng clalm upon ground within tlve 
marked boundaries of anotJier valid and subsisting location is absolutely 
void for the purpose of founding a contradictory rigbt, and it is imma- 
terial that tlie overlapping locator was the lirst to make a discovery 
either within or without the overlapping area. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
64, 65 ; Dec. Dig. § 27.* 

Extent and boundaries of mining claims or locations, see note to Jones 
T. Wild Goose Mining & Trading Co., 101 C. C. A. 355.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action at law by John L. Long, Louis Schmidt, and George Moore 
against F. Ed. Becker. Judgment for plaintiffs, and défendant brings 
error. Aifirmed. 

This is an action in ejectnient, brought in the District Court of Alaska, 
Fourth Division, by the défendants in error (plaintifCs below) against the 
plahitifl: in error (défendant belovp), to recover possession of certain placer 
mining ground within an alleged overlapping area of two adjoining placer 
mining claims, and damages for the withhoiding. The plaintiiïs' claim is 
described as "Bench Placer Mining Claim No. six (6), Above Discovery, First 
ïier, Kîght Limit on Little Eldorado Creek, a Tributary of the Chatanika 
River, in the Fairbanks Recording District." The defendant's claim is de- 
scribed as "Creek Placer Mining Claim No. six (6), Above Discovery, on the 
Little El Dorado Creek, a Tributary of the Chatanika River." PlaintifCs' 
claim was located and staked May 16, 1903, and notice of such location was 
flled with the recorder on August 13, 1903. Defendant's claim was located 
and staked on January 11, 1903, and notice of location was flled with the 
recorder on May 13, 1903. 

As thèse two claims were originally located, staked, and recorded, they 
were parallel claims. The testimony appears to be conflleting as to the 
time when the stakes of the overlapping area were set, but it is admitted 
in the brief for the défendant in thls court that défendant extended the 
right limit boundaries of his claim forming the overlap in July, 1904. The 
fact appears to hâve been discovered by the plaintiff in August, 1904. The 
overlapping area, as elalmed by the plaintiff, contains 4.374 acres; as 
claimed by the défendant, it contains 4.538 acres. There is évidence tending 
to show that the défendant discovered gold on his claim as originally staked 
In June, 1903, and In January or February, 1905, and in the overlapping 
area In August, 1906. In the meantime the plaintiffs had made a discovery 
within the boundaries of their claim In January or February, 1905. Plain- 
tiffs' clalm, as then staked, located, and recorded, Includod the overlapping 
area, and the location had been distinctly marked upon the ground, so that 
it could be readily traced. The case was trled before the court and a jury, 
and a verdict rendered in favor of the plaintifCs for the possession of the 
overlapping area. No damages having been proven, none were awarded. 
The défendant brings the case hère by writ of error. 

John L. McGinn, of Fairbanks, Alaska, and Metson, Drew & Mac- 
kenzie and E. H. Ryan, ail of San Francisco, Cal., for plaintiff in er- 
ror. 

F. J. Kierce, of San Francisco, Cal., for défendants in error. 

•For other «ases see came topic & i numbeb in Dec. & Am. Dig>. 1907 to date, & Rep'r Indexes 
196 F.— 46 
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Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

MORROWi Circuit Judge (after stating the facts as above). Two 
errors are assigned with respect to the proceedings in the court below : 

First. It is assigned as error that the court refused to give the fol- 
lowing instruction, requested by the défendant : 

"You are Instrncted that, prior to the tlme that the plalntiffs in this action 
made a dlseovery wlthin the boundàries of said bench claim No. 6, theli- 
possession only exteiided to that iwrtlon of the tract of which the plaintift's 
were in the actual possession ; that is, the place where they were sinklng 
thelr sald shaft and a reasonable space around the same in order to enable 
them to perforai their said work." 

Second. It is assigned as error that the court gave the following 
instruction, to which the défendant excepted : 

"But yoV are Instructed that if tbe. défendant did not include the dlsputed 
strip In hls original location, but thereafter, and subséquent to the date 
that plalntiffs marked the boundàries of thelr sald No. 6 bench clalm, ànd 
whlle plalntiffs were in the actual possession of sald No. 6 bench claim, 
extended hls boundàries so as to Include sald dlsputed strip, then before 
you can flnd for the défendant you must flnd that the défendant made a 
dlseovery of gold wlthin the limlts of sald dlsputed strip before the plalntiffs 
discovered gold wlthin the limlts of thelr sald bench clalm No. 6." 

It will not be nècessary to review the numerous cases in this and oth- 
er courts where priority of location and discovery hâve been subjects 
of controversy with respect to overlapping areas in mining claims. 
We think the controversy in the présent case is disposed of by the 
décision of the Suprême Court of Jhe United States in the late case 
of Swanson v. Sears, 224 U. S. 180, 32 Sup. Ct. 455, 56 L. Ed. —, 
decided April 1, 1912. That case involved the right of possession to 
an overlapping area between two placer mining claims. Emma No. 2, 
claihied by Nancy M. Kettler, had been located in 1881. Kettler had 
failed to do assessment work upon the claim ior 1903, and, supposing 
that the only way to hold the ground was by a relocation, she relo- 
cated the claim on Jariuâry 1, 1904, as Malta No. 1. Independence 
No. 2, claimed by Charles Swanson, had been located in 1889. The 
westerly end of this claim overlapped the southerly end of Emma 
No. 2: There was évidence that the discovery for the Independence 
claim had been made within the overlapping area, It was contended 
on behalf of the right to the possession of this,, overlapping area by 
the Independence claimant that, when the claimant of Emma No. 2 
failed to do the required assessment work for the year 1903, that 
claim was abandoned and the overlapping area passéd to the Inde- 
pendence claim. It was contended, on theother hand, that when the 
Independence claim was located the Emma claim was a valid and sub- 
sisting location, with boundàries that included the overlapping area, 
and that the Independence location côvering thât area was void, ànd 
only could ,be .made valid by a location made after the Emma' claim 
had been, abandoned and while the ground was open and unoccupied. 
The Suprême Court disposed of the claim of the Independence No. 
2 to the overiappirig area in the following language : 

"A location and discovery on land wlthdrawn quoad hoc froui the public 
domain by a valid ftnd subsistirig miniug claim is absôlntely vold for the 
purposft of founding a contradletory right." 
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The case of Swanson v. Sears was taken to the Suprême Court of 
the United States from the Suprême Court of the state of Idaho. 
The décision of the Idaho Suprême Court is found in Swanson v. 
Kettler, 17 Idaho, 321, 105 Pac. 1059. The case as there reported 
contains a review of the cases of Lavagnino v. Uhlig, 198 U. S. 443, 
25 Sup. Ct. 716, 49 L. Ed. 1119, Farrell v. Lockhart, 210 U. S. 142, 
28 Sup. Ct. 681, 52 L. Ed. 994, 16 L. R. A. (N. S.) 162, Belk v. 
Meagher, 104 U. S, 279, 26 L. Ed. 735, and Brown v. Gurney, 201 
U. S. 184, 26 Sup. Ct. 509, 50 L. Ed. 717, and other cases where 
the question of conflicting locations had been under considération. 
The syllabus of the case in Swanson v. Kettler was prepared by the 
court, and so far as it relates to this question states the law as fol- 
lows : 

"Minerai ground covered by a valid location becouies segregated from the 
public domain, and is the property of the locator, and so long as the locator 
eoniplies with the laws of the United States and the state and local régu- 
lations such locator has the exclusive right and enjoyment to ail the surface 
included within the Unes of the location against ail the world, and during 
such tlme such ground so segregated is net open to location by another, and 
any relocation of such ground during such time is void." 

In the state court there is référence to évidence tending to show 
that there was a discovery in the Independence claim outside the over- 
lapping area. There is évidence of that character in the présent case 
before this court. With respect to this feature of the case the Idaho 
court said : 

"But in the view we taise of this case it can malîe no différence whether 
the discovery of Independence No. 2 was upon ground covered by Enuna 
No. 2, or upon ground west of the west side Une of Emma No. 2, and upon 
ground at the time of the discovery covered by Independence ; for in elther 
event it would not open to entry as a part of Independence No. 2 ground cov- 
ered and segregated hy another valid location. In other words, a person can- 
not go upon unpccupied minerai ground and make a discovery, and use such 
discovery for the purpose of overlapping and relocating ground covered by 
another valid location." 

The décision of the Suprême Court of the United States in Swan- 
son V. Sears broadly covers the whole question of location and dis- 
covery upon ground within a prior valid and subsisting location, and 
déterminés that such a location is absolutely void, whether the discov- 
ery in thè junior location is within or without the overlapping area. 

In the présent case it is admitted in the brief on behalf of the de- 
fendant that the défendant extended the boundaries of his claim over 
the area in controversy in July, 1904. At that time the plaintiffs had 
a valid attd r subsisting mining claim covering that ground, and de- 
fendant's extension over any part of it became absolutely void for 
the purpose of founding a contradictory right. 

With respect to the instruction given by the court, and to which ex- 
ception was taken by the défendant, it may be conceded that in the 
light pf this late décision, of the Suprême Court it was error; but, 
as the instruction was more favorable to the défendant than he was 
entitled to hâve given under the law as declared in that décision, he 
has no ground of complaint. 

Finding no réversible error. in the record, the judgment of the court 
below is affirmed. 
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PULASKI MINING 00. v. HAGAN. 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1912.) 

No. 1,074. 

1. Tkiai, (§ 242*) — Instructioms— Requests to Charge. 

Eequests to ctiarge calculated to mislead or confuse tlie jury were 
properly refused. 

[Ed. Note. — For otlier cases, see Triai, Cent. Dig. §§ 569-576 ; Dec. Dig. 
I 242.*] 

2. Trial (§ 260*) — Eequests to Charge— Instructions Given. 

Requests to cliarge substantially covered by instructions given may be 
properly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

3. Master and Servant (§ 265*) — Injuries to Servant— Btjbden or Pboof. 

In an action for injuries to a servant while loading a tank car with 
sulphuric acid by a portion of ttie pipe coming out of tlie sleeve Connect- 
ing it with auotlier portion, due to improper binding, tlie burden was on 
plaintiff, in order to establish a cause of action, to show that the method 
of loading the car was not reasonably safe, that défendant directed the 
use of sueh method, that plaintlff's own négligence did not contrlbute to 
the accident, and that plaintitï did not assume the rlsk of that method. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 
877-908, 955; Dec. Dig. § 265.*] 

4. Master and Servant (§| 278, 281, 280*) — Injuries to Servant— Négli- 

gence— Contributory Négligence— AssuMED Risk. 

In an action for injuries to a servant while loading a tanls car with 
sulphuric aeld, évidence held to warrant a flnding that the method used 
was not reasonably safe, that such method was adopted by défendant, 
and that plaintlffl was not guilty of contributory négligence and did not 
assume the risk. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977, 981-996 ; Dec. Dig. §§ 278, 281, 280.* 

AssumptIon of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessy, 38 C. C. A. 314.] 

Dayton, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia, at Abingdon. 

Action by David F. Hagan against the Pulaski Mining Company. 
Judgment for plaintiff, and defçndant brings error. Affirmed. 

A. A. Phlegar, of Bristol, Va., and Joseph C. Wysor, of Pulaski, 
Va. (Phlegar, Powell, Price & Shelton, of Bristol, Va., on the brief), 
for plaintiff in error. 

John S. Draper, of Pulaski, Va., and E. Lee Trinkle, of Wytheville, 
Va., for défendant in error. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSE, 
District Judiges. 

ROSE, District Judge. We shall speak of the parties as they were 
below. We will call the plaintiff in error the "défendant" ; the défend- 
ant in error the "plaintiff." 

The défendant was a manufacturer of sulphuric acid. The plain- 
tiff was one of its employés. He had worked in acid f actories for 1 1 

*7or other cases see same topic & { numbeb In Dec. & Am. Dlga. 1907 to date. Se Rep'r Indexes 
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years. The défendant had been in business for four years. The plain- 
tiff hadi been its process foreman during ail that time. As such he had 
charge of the making of the acid and of the actual work of loading it 
upon the railroad cars for shipment. The permanent appliances used 
for loading were constructed by others. He says he had nothing to 
do with their inspection or repair. The acid was allowed to run by 
gravity from the tanks in which it was stored to the cars. The bot- 
toms of thèse tanks were 10 feet or more above the level of the rail- 
road track. From each of them ran a three-inch cast-iron pipe. They 
ail connected with a single pipe of like size and material. By a suit- 
able arrangement of stopcocks, the acid could be drawn from any 
desired tank without disturbing the contents of the others. At the 
end nearest the tanks an elbow united two pièces of pipe. They ran 
at right angles to each other so that when one pièce was in a horizontal 
position the other would be vertical. By a rope or chain attached to 
the pipe near this elbow its end, when not in use, was raised so that the 
contents of ail of it, except the portion beyond the elbow, wouldl drain 
back into the tanks. 

The défendant shipped on the average about two car loads of acid in 
every three days. Ninety-nine times out of a hundred the cars used 
were of such size and construction that the loading of them was safe 
and simple. When the portion of the pipe ordinarily suspendied was 
lowered into a substantially horizontal position, the side of the dôme 
of the tank car supported the horizontal portion of the pipe which at 
a point quite close to the elbow restedi thereon. The perpendicular por- 
tion of the pipe extended down into the dôme. The acid ran through 
the pipe directly into the car. About once in every six months a 
smaller car was used. Its dôme was not high enough to support the 
horizontal portion of the pipe, nor was the perpendicular section of the 
latter long enough to reach down into the car. To load this car some 
spécial arrangement had to be made to support the weight of the pipe 
and to extend the perpendicular portion of it so as to carry the acid 
into the car. The accident happened while such an arrangement was 
in use. 

The plaintifï's duties required him to be at times in a position in 
which he could look down into the dôme of the car through the space 
between the perpendicular portion of the pipe or its extension and the 
sides of the dôme. When in this position he was under the horizontal 
portion of the pipe. On the occasion in question that portion of the 
pipe parted or broke. He was drenched with the acid. More than 500 
square inches of his skin were burned by it. He suiïered great pain. 
Some portions of his body were so badly injured that the skin had to 
be taken from his legs and grafted upon them. One of his ears was 
in large part eaten ofï. He is permanently disfigured. Some of his 
muscles he cannot freely use. He claims that now whenever he is 
near acid he becomes so nervous that he can no longer work in an 
acid factory. He bas not been trained to do anything else. At the 
time he was injured he was earning $107 a month. The jury found in 
his favor. It assessed his damages at $8,000. 

[1j 2] The défendant assigns numerous errors. Some of them re- 
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late to the admission or rejection of testimony. We do not find sut- 
stantial merit in any pf them. The défendant asked for a number of 
instructions which were refused. Some of them were calculated to 
mislead or confuse the jury. They were for that reason properly de- 
nied. Others were unobjectionable, but the points raisedi by them were 
sufficiently covered by other portions of the charge which were given 
by the , court either at the instance of the défendant or of its own mo- 
tion. 

If the case was one to go to the jury at ail, it was submitted with 
instructions which fully and accurately stated the applicable law. The 
défendant, however, asked for a directed verdict. Whether the court 
below was right in denying this request is the only serious question 
raised by this record. 

At the time of the accident, there was a sleeve on the horizontal 
section of the pipe at a point a short distance f rom the elbow. This 
sleeve united two separate pièces of pipe, each of which were screwed 
into it. The évidence would hâve justified the jury in fînding that at 
the time of the accident the portion of the pipe next to the elbow came 
out pf the sleeve. 

The accident happened on the 26th of August, 1909. Prior to the 
12th dày of July of that year the plaintifï had taken a ten-day vaca- 
tion. He says the sleeve was not on the pipe when he left, The pipe 
at that. place was then, according to him, a single pièce. When he 
came back, he found two pièces united by the sleeve. After bis re- 
turn he used the pipe as he found it to load some 31 cars of the or- 
dinaty.^Lze and shape. The accident took place upon the first occasion 
after :h;s .holiday at which he attempted to load the small car. 

As beîpre explained, the construction of this car rendered it neces- 
sary to add some spécial appliances to the ordinary a,pparatus. Under 
the horizontal portion of the pipe a prop was nçeded. In practice a 
pièce, of; sçantling was used for that purpose. 

The plaifitifï says that, before he entered the defendant's employ, 
he had never loaded such a car, nor hadi he ever seen one loaded. 

For some time after he first came to the defendant's Works, the small 
car was loaded, in a way différent from that used on the occasion of 
the a,ccident. On such occasions the défendant had its lead-burners . 
fasteh to the perpendicular portion of the three-inch cast-iron pipe a 
flexible, lead pipe long enough to reach into the ppening of the dôme 
of . the car. This practice was followed for some years. The plain- 
tifï gives a circumstantial account of how it came to be abandoned. 
Abouj; two years before the accident the small car was brought to the 
defendant's Works. There was urgent occasion to load it and to send 
it off promptly. Plaintifï went for the lead-burners. He found them 
busy at spmething which also required instant attention. He reparted , 
the facts to one Landis, the defendant's superintendent. Landis went 
with him to the car and sent for a clothes Hne wire and a pièce of 
four-inch iron pipe about. two to three feet long. By direction of 
L,an(}is. ,the .wire was tied arpund the elbow of the three-inch pipe, .By 
it the four-inch pipe was stispended so that the top of that pipe came 
up arpun5Î;the.lower end- pf the three-inch pipe, while the Jpwer end 
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of the hangîng pipe extended down into the dôme of the car. The 
plaintiff says that ail that Landis told him about it was : 

"I thinU that is ail right. We won't hâve to bother with the lead-burners 
any more." 

Landis says he never heard of a lead pipe being used. According to 
him the plaintiff himself devised the method of loading the small car 
used at the time of the accident. When the plaintiff first employed it, 
he seemed very proud of it. He sent for Landis and showed it to him. 
Landis says that he then told the plaintiff he thought it would work 
ail right if the latter was careful to see that the portion of the pipe on 
the factory side of the elbow was kept perfectly horizontal so that the 
four-inch pipe would not touch the three-inch pipe and would not be 
in any danger of binding or jamming between the three-inch pipe and 
the inner side of the dôme of the car. 

Hère there was a direct conflict of testimony. Wie must assume 
that the jury believed the plaintiff. No eyewitness attempts to tell 
what caused the pipe to part. The suit was not instituted until 5% 
months after the accident. During that time if the witnesses are to 
be believed, no one in the employ of the défendant, f rom its superin- 
tendent down, ever made the slightest investigation to find out why 
the accident happened. 

The court below fully recognized that the burden of showing that 
the défendant was to blâme rested upon the plaintiff. It told the jury 
that they could not infer négligence from the mère fact of accident or 
in jury ; that négligence caused the accident must be proved. They 
were further instructed that if there were two things which might hâve 
caused the accident, one or more of said causes being the négligence 
of the défendant, any one of the others being matters for which the 
défendant was not responsible, and the évidence left it uncertain which 
actually caused the injury, they must find for the défendant, as they 
must if the accident vi'as caused by a hidden latent defect in a pièce of 
pipe in the loading line which could not hâve been found out by the 
exercise of ordinary care on the part of the défendant. The court 
charged them that the pipe in the loading line was presumed to be 
Sound and suitable for that purpose until the contrary was shown, and 
so far as the plaintiff relied upon the unsoundness of the pipe, the 
burden was on thé plaintiff to show that it was unsoimd and unsuita- 
blë for that purpose and broke from that cause. 

[3] At the argument at this bar the défendant contended that there 
was no sufficient évidence that the accident had happened as a resuit of 
its negligently using imperfect pipe or pipe with imperfect threads. or 
because of its pipe-fitters having been négligent in fitting the pipe into 
the sleeve. The défendant did not ask that the jury should be told that 
négligence in the above respects was not made out. If it be assumed 
that there is nothing in the record sufficient to hold the défendant liable 
for négligence in those matters, the case was, nevertheless, properly left 
to the jury if there was any évidence from which, if they believe the ac- 
cident was caused by binding, they might still hâve found for the plain- 
tiff. Défendant put on the stand a number of witnesses to show how the 
four-inch iron pipe might well hâve become bound or jammed tetween 



728 196 FEDERAL RBl'ORÏEU 

the fixed three-inch pipe over which it was suspended and the side of 
the dôme of the car. There is no question that, if such binding took 
place, the slightest additional movement of the car might hâve exerted 
a pressure upon the pipe Hne quite sufficient to hâve broken it or puUed 
it apart. If the jury beUeved that the accident v^^as caused by such 
binding, they were entitled to return a verdict for the plaintiff pro- 
vided there was évidence justifying them in also finding that; 

First, the method of loading the small car used! at the time of the ac- 
cident was not reasonably safe. 

Second, the défendant directed the use of such method. 
_ Third, the neghgence of the plaintifï did not contribute to the ac- 
cident. 

Fourth, the plaintifï did not assume the risks of that method of 
loading. 

Was there évidence of ail thèse things ? 

[4] First, was there évidence that the method of loading the small 
car was not reasonably safe? 

According to the testimony, there is no danger when a flexible lead 
pipe is used to pièce out the too-short iron pipe. There is évidence 
that this absolutely safe method had been used by the défendant. It 
had been abandoned. An employer is not required to use the safest 
method. A reasonably safe way suffices, whether there is a safer or 
not. 

The defendant's évidence strongly tended to show that much danger 
attends loading in the way used at the time of the accident. It is 
true that it is said that this danger does not exist if those actually using 
the method are careful to get and keep everything in precisely the 
proper position. There is, on the other hand, évidence that a failure, 
even by a little, to make the proper adjustments, may sometimes lead 
to disastrous results. The péril is ail the greater perhaps because at 
other times no such results follow. Whether an accident happens or 
not may dépend upon the relative degree upon which during the load- 
ing the différent car springs settle. A jury may well hold that a 
method which involves such risks and requires such care to avoid them 
is dangerous. 

In this case the évidence shows that an absolutely safe way was 
known to the défendant and had been used by it. Such way was 
abandoned for a trivial reason, if the plaintiff's testimony be acceptedi 
as true. Under such circumstances, it was for the jury to say whether 
the method actually adopted was reasonably safe. 

Second, was there évidence that the défendant directed the use of 
such method? 

The plaintifï swears that it did. Whether he was telling the truth 
or not was a question for the jury. 

Third, were the jury justified in finding that the plaintiff did not by 
his own négligence contribute to the accident ? 

He says that he was careful. No eyewitness undertakes to say that 
he was not. Defendant's experts say that the accident could not in 
their judgment hâve happened from binding, if he had been as careful 
as he shouldl hâve been. How careful he should hâve been dépends 
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upon how much he understood, or shoiild hâve understood, of the dan- 
gers attending the use of the method he was following, and of how 
those dangers might be best guarded against. The burden of showing 
that the plaintiff was guilty of contributory negHgence rests upon the 
défendant. There is nothing in the record which would hâve justified 
the court in ruHng that as a matter of law the défendant had con- 
tributed to his own injury. 

Fourth, were the jury entitled to find that the plaintiff had not as- 
sumed the risk involved in loading by the method which was in use at 
the time of the accident ? 

The court instructed the jury that if they beheve from the évidence 
that the car could bave been safely loaded if the pipe was not permitted 
to bind on the manhole, and the plaintiff knew, or should bave known, 
that it was likely to bind during the loading unless prevented by him- 
self or his helpers, and knew that such binding might break the loading 
line, he assumed the risk, and if such binding caused the injury he 
could not recover. 

As the jury found for the plaintiff, it follows that they could not 
hâve believed that the plaintiff knew or should bave known that the 
pipe was likely to bind, and that if it did bind the loading line might 
break. 

The defendant's witness Landis swore not only that the plaintiff 
himself devised the scheme of loading in use at the time of the ac- 
cident, but that he (Landis) warned him to be careful that the pipe did 
not bind. The plaintiff, on the other hand, swears that Landis devised 
the scheme, and that he (the plaintiff) never knew there was any dan- 
ger in binding or had ever heard there was any. Défendant argues 
that this statement of plaintiff is not worthy of belief. It points out 
that in the course of his testimony he on more than one occasion men- 
tioned that he was careful to see that the four-inch pipe hung loose 
and that it did not bind. The défendant argues that thèse statements 
show that he knew of the danger of binding and when exercising his 
ordinary care tried to guard against it. Plaintiff explains that he 
wanted the pipe loose because it was necessary for him from time to 
time during the loading to test the acid by lowering a bottle down into 
the car between the pipe and the side of the dôme. 

The credibility of such explanation was for the jury. They saw 
and heard him testify. It was their province to judge whether the 
use of the word "bind" by him as he did use it indicated that he was 
aware of the danger which might follow from binding, or whether, to 
describe the situation of things when the pipe jammed against the side 
of the dôme, he was merely using a word with which during the 
preceding and pending trial he had become familiar. 

The question of whether the plaintiff knew the danger from bind- 
ing was therefore a question which was properly left to the jury. 

Does the évidence show that, whether the plaintiff did know the 
danger or not, he should bave known it? 

The plaintiff had been for 11 years employed in acid works. For 
at least 4 years a part of his duties was to load the cars. On the 
other hand, according to his testimony, while he had loaded many 
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hundreds pf cars, the occasion of the accident was the fourth time 
uppn which he had ever loaded a car by the method then used. The 
most inexperienced man, if he stopped to think about it, would know 
that, if the weight of a car and its contents was pressing directly upon 
a pièce of four-inch pipe, the other end of which was transmitting ail 
such pressure to the pipe line, something would be likely to give way. 
So much may be taken for granted. It does not necessarily foUow, 
however, that even an experienced man would know and appreciate 
that a slightly uneven settlement of the différent springs supporting 
the car body might suddenly cause the pipe, which had been previ- 
ously hanging loose, to bind. An expert witness for the défendant 
testified that, if one spring of the car settled 1% inches more than 
the spring on the other side, the side of the dôme would be moved 
more than 11% inches. We are not prepared to say that the plain- 
tiff should hâve known and appreciated this risk. 

It fqllows that the jury were entitled to find as they did, even if 
they believed that the accident was caused by binding. 

The judgment below must be affirmed. 

DAYTON, District Judge. I dissent. In my judgment the court 
below clearly erred in not directing verdict for défendant. 

I. The Suprême Court has said in Meguire v. Corwine, 101 U. S- 
at page 111, 25 L. Ed. 899: 

"A judge ïms no rlght to sulimit a question where the state of the évidence- 
forbids it. Michisiin Bank v. Kldred, 9 Wall. 544 [19 L. Ed., 763]. On the 
contrar}% where thcre /s an cntire aiitencc of tesUmony, or it is ail one way, 
and its eonplusiveness is free from doubt, it is compétent for the court to' 
direct the jury to find accordingly." 

x\gain, it has said, at the conclusion of Arthur v. Cumming, 91 U. 
S.. 365, 23 L. Ed. 438: 

"As. the case stood hefore the jury, the plaintlfïs were clearly entitled to- 
a verdict. The court therefore properly direeted the jury to find accordingly. 
Schueh'ardt v. Allen, 1 Wall. ;i59 [17 L. Ed. 642]. It would hâve been error- 
to refuse so to instruct them." 

The rule, in différent words, is enunciated by Justice Harlan in Del- 
aware, etc., R. R. Co. v. Converse, 139 U. S. at page 472, 11 Sup„ 
Ct. at page 570, 35 L. Ed. 213 : 

"But it is well settled that the court may withdraw a case from them al- 
together and direct a verdict for the plalntiff or the défendant, as the one or the 
other may be proper, where the évidence is undisputed or is of such conclusive 
character that the court, in the exercise of a sound judicial discrétion, would 
be compelled to set aside a verdict returned in opposition to it. Phœnlx Ins. 
Co. V. Doster, 106 U. S. 30, 32 [1 Sup. Gt. 18, 27 L. Ed. 65] ; Griggs v. Hous- 
ton, 104 T.T. S. 55.S [26 L. Ed. 840]; Randall v. Baltimore & Ohio Kailroad,. 
1C9 V. S. 478, 482 |3 Sup. Ct. 322, 27 L. Ed. 1003]; Anderson Co. Conunis- 
sioner v. Beal, 113 V. S. 227, 241 [5 Sup. Ct. 433, 28 L. Ed. 966] ; Schofleld 
V. C. &: St. V. Ry. Co., 114 U. S. 615, 618 [5 Sup. Ct. 1125, 29 L. Ed. 224]. 
'It w'ould be an idle proceeding,' thIs court said, in North Penn. Railroad v. 
Commercial Bank, 123 TJ. S. 727, 733 [8 Sup. Ct. 266, 269 (31 L. Ed. 287)], 'to. 
submit the évidence to the jury when they çould justly find only in one way.'" 

In Patton v. Texas & Pacific Ry. Co., 179 U. S. at page 660, 21 
Sup. Ct. at page 276, 45 L. Ed. 361, Justice Brewer, after quoting the 
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above passage and adding that "cases are not to be lightly taken f rom 
the jury," and that appellate courts are loath to reverse where the 
court below bas refused to do so, says : 

"At the same time, the Judge is primarily responslble for the just outcome 
•of the trial. He Is not a mère moderator of a town meeting, submitting ques- 
tions to the jury for détermination, nor simply ruling on the admissibility of 
testimouy, hut one who in our jurisprudence stands charged with full re- 
sponsibility." 

The décisions in fédéral practice touching this rule are numerous 
and uniform. I do not mean to intimate that it is denied in this case 
by my brother judges in the majority. On the contrary, I understand 
it to be conceded by them. My sole purpose, in this preliminary, and 
what would be otherwise wholly unnecessary, discussion, is to em- 
phasize the f act that, under the law as it novv stands : (a) The asking 
for such peremptory instruction is a matter of right existing in favor 
of either or both parties to the case if they désire to exercise it; (b) 
that, if asked, it becomes the judge's duty to weigh and sift the évi- 
dence to ascertain whether it is so conclusive as to corne within the 
rule; and, if so (c) he is required to grant the motion just as readily 
as he would set aside a groundless verdict. In other words, he can- 
not shirk the responsibility. Nothing would be more unfortunate 
than to permit the rule to be interpreted so that in one case he could 
exercise the right to grant, and, in another equally as strong, refuse 
to grant the direction and leave the jury to do its will in the premises. 
The temptation may be strong sometimes, especially in cases like this 
one, where the character of the injury and the distressing condition 
in which the victim of accident is left for Hfe appeals so strongly to 
the heart and sympathy, to flinch in discharge of this duty and put, 
if possible, the responsibility on the jury; but we bave no right to 
do so. If remédies for such cases are to be provided, it must be by 
législation. As judges, we must enforce the law as it is. 

II. In ail négligence cases of this character we must constantly bear 
in mind that the law as it exists déclares: (1) The fact of accident 
carries with it no presumption of négligence on the part of the em- 
ployer, and (2) it is an affirmative fact, for the injured employé to 
^stablish, that the employer has been guilty of négligence. (3) That 
it is not sufficient for the employé to show that the employer may hâve 
been guilty of négligence, but the évidence must point to the fact 
that he was; and where the testimony leaves the matter uncertain, it 
is not for the jury to guess between several possible causes, and find 
that négligence of the employer was the real cause when there is no 
satisfactory foundation in the testimony for that conclusion. (4) That 
while the duty of the employer to provide a safe place in which his 
«mployé is to work is a positive and nonassignable one, it is also true 
that there is no guaranty by the employer that the place and machin- 
ery shall be absolutely safe. (5) That employers are not bound to 
insure the absolute safety of machinery or mechanical appliances 
which they provide. They are not bound to supply the best and safest 
•or newest appliances. They must use ail reasonable care for the 
safety of their employés and provide them with reasonably safe and 
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suitable machinefy for their use. Pages of authorities could be cited 
in support of thèse propositions. I hâve quoted them almost literally 
from Patton v. Texas & Pacific Ry. Co., 179 U. S- 658, 21 Sup. Ct. 
275, 45 L. Ed. 361, and Washington & Georgetown R. R. Co. v. Mc- 
Dade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235. The Circuit 
Court of Appeals for the Eighth Circuit, in Midland Valley R. Co. v. 
Fulgham, 104 C. C. A. 151, 181 Fed. 91, after quoting from Justice 
Brewer in the Patton Case, very strongly states one of the principles in 
thèse words: 

"Conjecture Is au unsound and unjust foundrition for a verdict. Jiiries 
may net legally guess the money or property of one lltlgant to another. Sub- 
stantial évidence of ttie facts vv'hicli constitute tlie cause of action (the em- 
ployer'» négligence) * * • is indispensable to tbe maintenance of a ver- 
dict sustainlng it." 

And thèse principles hâve been fully established and affirmed by 
the Suprême Court of Virginia, from which state the case hère cornes, 
in Railway Co. v. Sparrow's Adm'r, 98 Va. 640, 37 S. E. 302, and 
Railway Co. v. Cromer's Adm'r, 99 Va. 763, 40 S. E. 54. In this lat- 
ter case that court quotes approvingly from Bailey on Personal In- 
juries, § 1672 et seq., as follows: 

"Where it is necessary to sliow a certain state of facts, it is not sutficient 
to prove two or more différent states of case one of whlch may be suffieient. 
but either of which may equally, under the testimony, hâve exlsted. 

"ïhe plaintlfC must prove something which warrants the infereuce of négli- 
gence on the part of the défendant, and not base liis case upon facts just as 
consistent with care and prudence as with the opposite. 

"Where the évidence is equally consistent with either view — the existence 
or nonexistence of négligence — it is not compétent for the judge to leave the 
matter to the jury. The party who affirms the négligence has failed to estab- 
lish it. This is a rule which never ought to be lost sight of. 

"An inference cannot be drawn from a presumption, but must be founded 
upon some fact legally established." 

And both of thèse cases cited approvingly from Sorenson v. Pulp 
Co., 56 Wis. 338, 14 N. W. 446, thèse words : 

"When liabillty dépends upon earelessness or fault of a person or hls 
agents, the right of recovery dépends upon the same being shown by compé- 
tent évidence ; and it is incumbent upon such a plaintifC to furnlsh évidence 
to show how and why the accident occurred — some fact or facts by which it 
eau be determined by the Jury — and not be left entirely to conjecture, guess, 
or random judgnient, upon mère supposition, wlthout a single known fact." 

III. But we must bear in mind other légal principles, just as well 
established, in considering this case. Thèse are : (1) The servant as- 
sumes the risk of dangers incident to the business of the master, but 
not the latter's négligence. (2) Upon this question of assumed risk, 
the true test is not the exercise of care on the part of the master to 
discover dangers, but whether the defect is known or plainly discern- 
ible by the employé. Where it is plainly discernible by the employé 
and he remains in the employment, he assumes the risk for the rea- 
son, as stated by Justice Holmes in Schlemmer v. Buffalo, R. & P. 
Ry. Co., 205 U. S. at page 12, 27 Sup. Ct. at page 409, 51 L. Ed. 
681: 

"A person who freely and voluntarlly eucounters it has only himself to 
thank if harm cornes." 



PULASKI MINING CO. V, HAGAN 733 

An employer's liability is not based upon the degree of danger to 
which his employé is subjected, provided that employé lias arrived at 
the âge of discrétion, knows of the danger, and voluntarily undertakes 
the work. He assumes the risk of danger, his employer only being 
liable to exercise reasonable care to protect him f rom dangers in the 
place where he is to work or from defects in the appliances wherewith 
the dangerous opération is conducted— dangers and defects not obvi- 
ons and known to the employé but which are known to, or by rea- 
sonable care exercised would be discoverable by, the employer. Hère, 
too, pages of authorities could be cited. I deem it sufficient to cite 
Southern Pacific Co. v. Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 
L. Ed. 391, wherein the Suprême Court décisions are cited and dis- 
cussed. 

L,et us apply thèse principles to the facts in this case. It is undis- 
puted that Hagan was a man of mature âge and expérience. lie had 
for 11 years worked at the business, and for 4 years had been fore- 
man of defendant's plant. He had charge of the making of the acid 
and, what is material hère, of its loading from the storage tanks into 
the railroad tank cars. The mechanical means by which this loading 
was done was of the simplest character. The storage tanks were some 
10 feet above the railroad tracks. By means of gravity, through a 
3-inch cast-iron pipe, the acid was conveyed from each tank to the 
car. Thèse cars were ordinary railroad tank cars with a dôme on 
top through which the liquid was received. By an ordinary elbow 
coupling, a vertical section was attached to the pipe line to insert in 
this dôme. No possible danger, apparently, could or did arise in the 
loading of ordinary tank cars. The company had, however, one cus- 
tomer who furnished, about once in every six months, a longer and 
lower tank car, into the dôme of which the vertical section of the pipe 
line was too short to reach. To meet this difficulty, about two years 
before, either Landis or Hagan himself, or both together, took a four- 
inch section of pipe, two or three feet long, and, by means of a clothes 
line wire tied around the elbow of the main three-inch pipe, attached it 
so that it would hang loosely over the end of the vertical section of 
the main line pipe and secure the additional length required to reach 
the dôme of this lower tank car. Four times this particular car, by 
this contrivance, was loaded by Hagan, without trouble or accident. 
It appears further, by Hagan's testimony alone, that while he was 
away on vacation a section of the main horizontal three-inch pipe 
that fitted into the elbow had been replaced with two shorter sections 
united with the ordinary coupling, collar, or sleeve. Hagan had load- 
ed 31 ordinary tank cars after his return from his vacation and was 
engaged in loading this spécial one when the accident occurred. At 
the time he was standing by the vertical section of the pipe line look- 
ing down into the dôme of the car when, for some cause, the hori- 
zontal pipe line above the elbow broke, parted, or pulled out of its col- 
lar, by reason of which he was drenched with acid and frightfully 
burned. 

What caused this pipe to part or break? This évidence wholly fails 
to disclose. There are five counts in this déclaration. They set forth 
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in minute détail the construction of the loading Une and ail the cir- 
cumstances relating to the accident and the extent of thë înjury sus- 
tained. They also charge in great détail the duty and obligation of 
the Company to furnish a safe place to work, and safe appliances with 
which to wOrk and to inspect such appliances and so on; but when 
it cornes to charging the spécifie cause of négligence which permitted 
the accident, the following are given : (1) In providing "an old, cor- 
roded, rotten, and unsafe cast-iron pipe" ; (2) whose threads, where 
the same broke, were "negligently and improperly eut and insuiïï- 
ciently fastened by not being screwed far enough into said cufif, sleeve 
or collar"; (3) in failing "to hâve said pipe, its threads, and its con- 
nections inspected, repaired, and replaced"; (4) in failing "to hâve 
said pipe of proper material, the same being of cast iron," subject to 
corrosion' around the threads at the joints ; (5) negligently f ailed "to 
instruct tlie plaintiff as to the proper way in which to load said cars, 
but through défendant company's superintendent, M. P. Landis, in- 
structed the plaintiff in an improper and unsafe way in which to load 
same * * * by iastening a four-inch pipe to a three-inch pipe 
* * * with wire instead of having a flexible and safe connection" ; 
(6) in failing to "properly inspect and keep in proper repair the car 
in which said acid was loaded" ; (7) in failing to furnish a level track 
on which to stand said car while it was being loaded, whereby the car, 
being improperly repaired, settled unevenly and caused it to bind; upon 
and break the pipe. 

The court below, upon the motion for a new trial, filed a written 
opinion in which the évidence is carefully analyzed and the possible 
causes of the break are stated to be : (1) An improper fitting of 
Sound pipe ; (2) the use of unsound pipe fully screwed up ; or (3) the 
use of unsound pipe improperly fitted. But expressly says that a 
fourth cause, that of binding, "is to my mind vastly the more proba- 
ble of the possible causes of the accident." Why was he in such 
doubt, and why was he seeking to find possible causes for the acci- 
dent? Simply because, as I read this record, therewas absolutely no 
évidence whereby the real cause of the accident could be determined. 
It was pure conjecture as to possible causes, for the reason, it is pre- 
sumed, that there had to be some cause for it. This is exactly what 
the authorities I hâve cited say "is an unsound and unjust foundation 
for a verdict." On the contrary, "it is incumbent upon such a plain- 
tiff to furnish évidence to show how and why the accident occurred — 
some fact or facts by which it can be determined by the jury — and 
not to be left entirely to conjecture, guess, or random judgment." 
But the learned judge, still further speculating and conjecturing as 
to these^oj^W^, causes, says: 

"It seèms to me that tUe évidence forbids an assumptîon of auy reasonable 
probabllity tbat there was any Inhérent or originally unsound pipe at the de- 
fendant'8 plant." 

He had necessarily to reach this conclusion because the évidence was 
undisputed that défendant bought its pipe from a standard factory, 
that it was the kind used in thèse opérations, that its life in such use 
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was at least 10 years, and none of it had been used half that period 
of time. Still further indulging in conjecture, the learned judge says : 
"If we assume that there was no bindinç, the évidence tends and strongly 
tends to show that the defect was in the threads aione and was caused by 
exposure to the atmosphère or to the action of weak acid." 

And such a defect, if it existed, he goes on to argue, was one that 
ought to hâve been discovered by proper inspection. But did it ex- 
jst? There is absolutely no évidence of exposure to weak acid and 
atmosphère. On the contrary, if Hagan's testimony is to be believed 
this collar had been put on less than three weeks prior, whi!e he was 
on his vacation, and the expert testimony showed it capable of endur- 
ing a vastly greater weight or strain than was put upon it. But the 
learned judge is not satisfiedi himself with this conjecture, and finally 
reaches the conclusion that "the use of a pipe unsound in the threads. 
only partially screwed up," was the cause of the accident "if binding 
did not occur." This is simply reasoning in a circle and saying that, 
if one thing did not cause the breaking, another did, because it did 
break, The plaintiff in my judgment failed utterly to show by facts 
which cause, or that either cause, was responsible, and the doubts in 
the court's mind were the clearest évidence of this. But my Brothers 
in the majority hère hâve apparently abandoned ail conjectures save 
and except that "binding" was the cause of the break. With the ut- 
rrlost respect for their views, I am compelled to say that in my judg- 
ment: First, there is no sufficient légal évidence in the cause justify- 
ing such conclusion ; and, second, that if there were, ".binding," under 
the conditions set forth, was a plain, open, clearly discernible and 
known risk assumed by Hagan, The first statement needs no further 
considération, The second turns on the use of the four-inch pipe at- 
tached by wire to the vertical section of the three-inch pipe so as to 
extend it into the (tome of this car. Hagan had attached and used thi.s 
arrangement four times covering a period of two years, Landis, the 
superintendent, testifies that it was originally devised by Hagan. Ha- 
gan, on the contrary, says that Landis devised it, It is absolutely ini- 
material which did so, Both were présent when it was done, anC' 
Hagan eScpressed his juc^ment that it would work ail right, or that 
he could see nothing wrongwith it, It did work ail right, and he 
worked it. From the start its opération was plain, open, and palpable. 
Hagan was not an automaton, He was a sentient human being. That 
it would bihd; under certain conditions, was apparent to any one. One 
could notmove it in putting it in the dôme or in taking it out vvithout 
seeing that it would bindi. Any one, a mère child, will discover that 
if you hattg a four-inch pipe over a three-inch one loosely in a vertical 
position, then pull its lower end out of plumb, binding will take place. 
Hagan knew it would. bind. He tied it on and has testified that: 

"When we woOld tie that other pipe over, I always took notice that It was 
loose then, 6r not binding, and then we would put a prop under it an Inch or 
perhaps an inch and a half, or if wé got a stick two inches we would put 
that under it," 

It seems to me very clear that no man knows, or can tell, what 
caused this accident; that leaving it to the jury, some of its members 
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may hâve conjectured it to hâve heen caused by unsound pipe, othefs 
by defective screws in the collar, others by the binding, and stiU oth- 
ers by, as even suggested by the learned judge below, a shortening 
of the length of the pipe when the collar was put on. AU is con- 
jecture, and to affirm this judgment is to allow this "jury" to "guess" 
this $8,000 from défendant to the plaintifï. 



LIM JEW V. UNITED STAÏES. li 

(Circuit Court of Appeals, Ninth Circuit. May 13, 1912.) 
No. 1,968. 

1. JUDOMENT (§ 733*) — CpNCLtrSIVENKSS. 

Where an action is sought to be maintained on a clalm Involved in 
a prior action, the judgment in tlie prior action concludes eve'ry fact 
necessary to uphold it, and exteuds not only to matters actually deter- 
mlned, but to every other matttçi* whicb the partie^ might hâve litigated 
and hâve had decided as counected with the subject-matter of tlie liti- 
gatioii ; but, where the second action is sought to be maintained on' a 
différent claini, the prior judgment opérâtes only as an estoppel against 
matters actually litigated, or as to facts distinctly in issue and on which 
the judgment is predicated. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1063, 1066, 
1099, 1234-123T, 1239, 1241, 1247; Dec. Dig. § 713.*] 

2. Judgment (§ 720*) — Conclusiveness. 

A judgment on a question directly Involved in one action Is conclustve 
as to that question in another action between the same parties, where 
it appears from the record or by extrlnsic évidence that the précise 
question was raised and determined in the prier action, and any uncer- 
talnty on the subject must be dispelled by proof ; otherwise, the eutire 
subject-matter of the subséquent action is open to litigation. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 12Sl; Dec. 
Dig. § 720.*] 

3. Judgment (§ 715*)— Conclusiveness — Déportation Pboceedings— Es- 

toppel. 

Where, in a proceeding to détermine the right of a Chinese person to 
re-euter the United States, it was found that he ha,d been a résident 
of the United States, prior to Noyember 18, 1880, and hence entltled to 
re-enter, but the question of hls natlvity was not directly involved nor 
determined, a judgment permittlng hlm to résume his résidence In the 
United States did not estop the United States to thereafter deny, in a 
subséquent déportation proceeding, that he was a natural-born. citizen. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §g 1244r-1246; 
Dec. Dig, § 715.»] 

4. Aliens (§ 32*) — Right to Enteb United States— Décisions or Execu- 

tive Officebs or Fedebal Government — Conclusivenjess. 

The executive oflicérs of the fédéral gôvernment, when so empowered, 
may exailiiiié in to and détermine flnally as to the' faèts on whlch dépend 
the rights of aliens to enter or to remain withln the United States, and, 
when they hâve acted within the scope of thelr authority, their flijdjjigs 
are conclusive and npt; subject to re-examinatlon by any other tribunal 
except as are expressly authorized by law. 

[Ed. Note. — For other cases, see Allons, Cent. Dig. |§ 84, 93-05; Dec. 
Dig. § 32.*] ! 

•For other cases s«e same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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5. Aliens (§ 32*) — EiGHT to Enteb United States — Décisions of IUxectj- 

TIVE OFFIOERS OF FBDEBAL GrOVEKNMENT — CONCLUSIVENESS. 

Where the décision of immigration offlcers is favorable to the right 
of Cliinese persons to enter tlie United States, the décision Is not revlew- 
able by tbe Secretary of the Treasury or the Secretary of Commerce 
and Labor, under Act Aug. 18, 1894, c. 300, 28 Stat. 372 (U. S. Comp. 
St. 1901, p. 3313), and is not conclusive of the jurisdiction of the fédéral 
courts. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §| 84, 93-95; Dec. 
Dig. § 32.* 

What Chlnese persons are excluded from the United States, see note 
to Woug You V. United States, 104 C. C. A. 538.] 

6. Aliens (§ 32*) — Depobtation — Dbpaetment of Immigration — Décision 

conclusiveness. 

Under Act Feb. 14, 1903, c. 552, 32 Stat. 825 (U. S. Comp. St. Supp. 
1911, p. 114), transferring jurisdiction of immigration affairs from the 
Secretary of the Treasury to the Secretary of Commerce and Labor, 
and Act Feb. 20, 1907, c. 1134, § 25, 34 Stat. 906 (U. S. Comp. St. Supp. 
1911, p. 515), providing that where an alien Is excluded the décision 
of the immigration offlcers shall be final unless reversed on appeal to 
the Secretary of Commerce and Labor, a décision of the Commissioner 
of Immigration admitting a Chinese person into the United States on 
the theory that he is a native of the United States and entitled to re- 
enter as such, is not res judicata as against an action of the board of 
immigration looking to a déportation of him, as being unlawfuUy within 
the United States, veithin three years after his re-entry, nor does It 
estop the United States from proceeding in the courts to détermine his 
right to remain in the United States, and the prima facie effect of the 
certificate which be produced to the Commissioner of Immigration is 
subject to be controverted, and the facts therein stated disapproved by 
the government authorlties. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dig. § 32.*] 

In Error to the District Court of the United States for the North- 
ern District of California. 

Chinese déportation proceedings by the United States against Lim 
Jew. There was an order of the District Court (192 Fed. 644) affirm- 
ing a déportation order, and défendant brings error. Affirmed, 

Thls proceeding was instituted before a United States Commissioner fey 
the government against Lim Jew, the plaintifif in error, to détermine whether 
he Is subject to déportation to China on the ground that he is not lawfuUy 
entitled to remain in this country. Déportation was ordered, and on appeal 
to the District Court the judgment was affirmed. Error is iiow prosecuted 
to thls court, 

The agreed statement of facts upon whleh the cause was submitted to 
the Commissioner, and upon which the same was determlned by the District 
Court, Is, In brief, as foUows: 

First. The défendant, plaintlff in error hère, testlfied that be was born at 
No. 1107 Dupont Street, San Francisco, Cal., about January 30, 1875. He 
produced no other witness in support of the fact, and was not belleved by 
the Commissioner. 

Second. In a habeas corpus proceeding Instituted In the United States 
Circuit Court for the Northern District of California August 18, 1888, en- 
titled In the Matter of Lim Jew on Habeas Corpus, No. 9,203, plaintiff in 
error, lieing petitioner in said cause, was dlscharged from custody and per. 
mitted to resiime his résidence in the United States. The judgment was 
entered August 23, 1888, and it appears therefrom that plaintiff in error had 

*For otber cases see same topic & ! nuubbb in Dec. & Am. Digs. 1907 ta data, & Rep'r Indexe* 
196 F.— 47 
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been a .résident of the United States prlor to the 19th day of Xovember, 
1880, and was therefore entitled to re-enter the same. The proceeding was 
resorted to by plaintlffi In errer for the purpose of securlng hls landing upon 
a retum trip from China. No déclaration appears in the rcicord as to the 
place of plalntiiBf in error's natlvity. 

Thlrd. The plaintiff in error, under the Aet of Congress of November 3, 
1893, e. 14, 28 Stat. 7 (U. S. Comp. St. 1901, p. 1321), entitled "An aet to 
amend an aet entitled 'An aet to prohibit the coming of Chinese persons into 
the United States,' approved May 5, 1892," procured a certlflcate of registra- 
tlon. No. 71,475, under the name of Wong Young, In which certlflcate he was 
described as a laborer. From the application made fqr the certlflcate which 
was sworn to by the applicant and signed "Wong Young," also by the affi- 
davit of one witness, It appears that the applicant came into the United 
States in 1880 per steamer ; no déclaration being made as to the place of 
his birth. 

Fourth. The plaintifC in error went to China in 1901 and returned to the 
United States in 1902 as a résident laborer, and was permitted to re-enter 
by the government ofiScials. On leaving the United States he swore that 
he was a registered Chinese laborer, to wit, a laundryman, and procured a 
retum certlflcate duly and regularly made out showing thèse facts, which 
he used in proeuring his landing on his retum. No déclaration appears to 
bave been made in connection with hls departure and retum touching the 
place of his natlvity. 

Fifth. During the year 1905 plalntifiC in error went to China, taking with 
hlm a certlflcate in which he was described as a native-born citizen of the 
United States, and on hls retum during the year 1908, after an examina tion 
of varions witnesses and a search of the records in the Chinese Bureau, 
the Commissioner of Immigration ordered hlm admitted into the United 
States on the ground that he was a native-born citizen thereof, and he was 
accordingly so admitted, where he bas since resided. PlaintifE in error ob- 
tained no return certlflcate as a Chinese laborer. 

Sixth. On November 24, 1908, the plaintifC in error made certain proof 
before the Immigration Department to establish the right of one Lim Bo On, 
a Chinese, to enter the United States. Thls proof consisted of an affldavit 
in which the plaintlffi in error swore that Lim Bo On was his son, and that 
he (the défendant) had for more than a year last past been engaged in con- 
ductlng certain business as a merchant at No. 147 Waverly Place, city and 
county of San Francisco, as a member of the flrm of Din Kee & Oo. This 
Lim Bo On in February, 1909, arrlved at the port of San Francisco, and 
sought to be landed, and thereupon certain additional testimony was taken 
in the matter of his right to be in the United States. The défendant had 
appeared as a witness and swore that he was the father of Lim Bo On 
and that he was a merchant, and, on being asked if he had ever registered, 
the plaintifC in error repUed, "No ; I was then a merchant" On being asked 
how many tlmes he had been to China, he stated that he had been but once,; 
when he was about 19 years old ; that he returned in August, 1888, and was, 
landed on the court's order in case No. 9,202. He also swore in the same 
testimony that he was born in the United States at 1107 Dupont street. 

Seventh. The records of the United States Immigration Department also 
show that In the year 1905 plalntifiC In error went to China, and that be- 
tween that date and his return to the United States in 1908 he was absent 
from the Utiited States. 

Eighth. PlaintifC in error, on being sworn, testified that he had gone to 
China in 1879 with fais uncle and returned in the year 1888, and was landed 
by the United States Circuit Court. 

Samuel M. Shortridge, of San Francisco, Cal, for plaintiflf in error. 
Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. 
U. S. Atty. 

Before GILBERT and ROSS. Circuit Judges, and WOLVERTON, 
District Judge. 
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WOLVERTON, District Judge (after statîng the facts as above). 
Counsel for plaintifï in error insists upon two propositions : 

First. That the judgment in the habeas corpus proceeding rendered 
August 23, 1888, discharging the plaintiff in error from the custody 
of the custom officers and permitting him to résume his résidence in 
the United States, is an estoppel and a bar to the présent proceeding 
by the government for déportation. 

Second. That the order of the Commissioner of Immigration, ad- 
mitting the plaintiff in error into the United States upon his return 
thereto in the year 1908, is res judicata as to the matter in contro- 
versy, and for that reason the présent proceeding ought net to be 
entertained. 

[ 1 ] Where a suit, action, or proceeding is sought to be maintained 
upon the same claim, a previous judgment concerning it, as an estop- 
pel, is very broad in its effect. It concludes every fact necessary to 
uphold it, and extends not only to matters actually determined, but to 
every other matter which the parties might hâve litigated and hâve had 
decided as incident to and essentially connected with the subject-matter 
of the litigation. But the rule is otherwise where the second action or 
proceeding is sought to be maintained upon a différent claim. There 
the prior judgment will only operate as an estoppel against matters ac- 
tually litigated, or as to facts distinctly in issue and upon which such 
judgment is predicated. Thèse principles are well established. Crom- 
well V. County of Sac, 94 U. S. 351, 24 L. Ed. 195; White v. Ladd, 
41 Or. 324, 332, 68 Pac. 739, 93 Am. St. Rep. 732. 

[2] It is also settled law that a judgment upon a question directly 
involved in one suit is conclusive as to that question in another suit 
between the same parties; but to have this opération it must appear 
from the record or be shown by extrinsic évidence that the précise 
question was raised and determined in the former suit. Any uncer- 
tainty on this head must be dispelled by extrinsic proof ; otherwise 
the entire subject-matter of the action will be set at large upon the 
new contention. Russell v. Place, 94 U. S. 606, 24 L. Ed. 214. 

[3] From the very nature of the litigation, the proceeding now in- 
voked, while between the same parties, is essentially upon' a différent 
claim than the one advanced for relief under the habeas corpus pro- 
ceedings of 1888. There the plaintiff in error had been abroad to 
China and was seeking readmission into the United States. The judg- 
ment determined his right to be then readmitted. By the présent pro- 
ceeding the petitioner is seeking to establish his right to re-entry in 
the year 1908, having again been without the dominion of the United 
States; his right notv depending upon the question whether he is a 
native-born citizen of this country. Now it does not appear that the 
question was directly or actually litigated in the former proceeding. 
This as to the estoppel where the suit is upon a différent claim. But 
as it relates to the fact that the proceeding is between the same par- 
ties, the former record does not show, nor is there a scintilla of proof, 
extrinsic or otherwise, to establish the fact, that the question of the 
place of petitioner's nativity was directly or at ail involved or deter- 
mined in that litigation. This leaves the question at large hère and 
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entirely open for the new contention, so that the habeas corpus pro- 
ceedings instituted in 1888 determining the plaintiff in error's right 
to then re-enter the United States do not now constituée an estoppel 
or bar to the présent action. 

The second proposition requires a more extensive examination. 
The décision of the Commissioner, as has been previously observed, 
turned upon the question of the place of plaintiff in error's nativity, 
it being held by that offîcer that he was a native of the United States, 
and hence it was concluded that he was entitled to re-entry. If the 
officer had held otherwise, it would hâve been incumbent upon him 
to reject the petitioner. It appears that, when the plaintiff in error 
departed for China in 1905, he took with him a certificate in which 
he was described as a native-born citizen of the United States. This 
certificate was used as évidence of his right of re-entry in 1908. 
Hence he could not hâve re-entered except as a native-born citizen, 
certainly not as a laborer, as the latter's right would dépend upon 
another kind of. certification. 

[4] Executive officers of the gênerai government, when so empow- 
ered, may examine into and détermine finally as to the facts upon 
which dépend the rights of aliens to enter or to remain within ibe 
dominion of the United States, and, when they hâve acted within the 
scope of their authority, their findings are conclusive and are not sub- 
ject to re-examination by any other tribunal except by such as are 
expressly authorized by law so to do. The Japanese Immigrant Case, 
189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721 ; Nishimura Ekiu v. U. 
S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146; Lem Moon Sing 
v. United States, 158 U.,S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. 

The principle was applied and its relevancy is well illustrated in the 
Nishimura Ekiu Case. Having arrived at the port of San Francisco, 
she was refused landing and restrained of her liberty subject to her 
return to Japan, from whence she came, by the Commissioner of Im- 
migration. She thereupon petitioned the Circuit Court for a writ 
of habeas corpus whereby to be released from custody, and the cause 
came on for hearing upon the return of the Commissioner showing 
why he detained the petitioner. Being unsuccessful in the Circuit 
Court, she prosecuted an appeal to the Suprême Court. The Com- 
missioner justified under the act of March 3, 1891, entitled "An act 
in amendment to varions acts relative to immigration and the importa- 
tion of aliens under contract or agreement to perform labor" (chapter 
551, 26 Stats. 1084, 1085 [U. S. Comp. St. 1901, p. 1294]), and insisted 
that his finding and décision were subject to review only by the super- 
intendent of immigration and the Secretary of the Treasury. The act 
provided, among other things, that: 

"Ail décisions made by the inspection officers or their assistants touching 
the right of any alien to land, when adverse to such right, shall be final 
unless an appeal be taken to the superintendent of immigration, whose 
action shall be subject to review by the Secretary of the Treasury." 

In construing the clause, the Suprême Court, speaking through Mr. 
Justice Gray, says: 

"ïhe décision of the inspecter of immigration being in conformity with the 
act of 1891, there can be no doubt that it was final and conclusive against 
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the petltloner's rlght to land in the United States. The words of section 
8 are elear to tliat effect, and were manifestly intended to prevent the ques- 
tion of an allen immigrant's right to land, when once deeided adversely by 
an Inspecter, acting within the jurisdictlon couferred upon liini, froni belug 
impeached or reviewed, in the courts or otherwise, save only by ai)peal to 
the inspecter'» officiai superiors, and in accordance with the provisions of 
the act. 

"Section 13, by which the Circuit and District Courts of the United States 
are 'vested with full and concurrent jurisdictlon of ail causes civil and 
criminal arising under any of the provisions of thls act,' evidently refers to 
causes of jiidlciai cognizauce, already provided for, whetUer civil actions in 
the nature of debt for penalties under sections 3 and 4, or indietnients for 
niisdenieanors under seetioiis 6. 8, and 10. Its intention was to vest concur- 
rent jurisdictiou of such causes in the Circuit and District Courts ; and it 
Is Impossible to construe it as giving the courts .lurlsdiction to détermine 
niatters which the act has expressly conimitted to the final détermination of 
executive oflicers." 

Hence the judgment of the Circuit Court was affirmed. 

The case of Lem Moon Sing is also instructive. Prior to the pas- 
sage of the appropriation act of Congress of August 18, 1894, Lem 
Moon Sing was a Chinese merchant having a permanent domicile in 
this country and engaged in the mercantile business in the city and 
county of San Francisco, Cal. While conducting such business, he 
departed for China on a temporary visit, with the intention of return- 
ing and continuing his résidence in this country. Ile returned No- 
vember 3, 1894, and upon his arrivai applied to the Collecter of Cus- 
toms to be permitted to land, submitting crédible testimony touching 
his business occupation previous to departing f rom the United States, 
but was denied a landing by that officer and remained in the custody 
of the officer of the ship upon which he returned. It was during his 
absence that the act of August 18, 1894 (28 Stats. 372), was passed. 
That act, at page 390, contained the following provision : 

"In every case where an alleu is excluded froni admission into the United 
States under any law or treaty now existing or hereafter niade. the décision 
of the appropriate immigration or custouis officers, if adverse to the admis- 
sion of such allen, shall be final, unless reversed on appeal to the Secretary 
of the ïreasury." 

Lem Moon Sing brought proceedings in the District Court of the 
United States by habeas corpus for his release. The writ was denied 
because the pétition therefor showed on its face that the applicant was 
detained and restrained of his liberty by the Coilector of the Port 
of San Francisco under the act of Congress of August 18, 1894, and 
hence that jurisdictlon over the petitioner was with that officer and 
not the court. An appeal was prosecuted to the Suprême Court. In 
disposing of the case the court says : 

"The remedy of the appellant was by appeal to the Secretary of the Treas- 
ury from the décision of his subordinate, and not to the courts. If the act 
of 1894 had done nothing more than appropriate money to enforce the 
Chinese Exclusion Act, the courts would Jiave been authorized to protect any 
right the appellant had to enter the country, if he was of the class entltled 
to admission under existing laws or treatles, and was imjjroperly excluded. 
But when Congress went further, and declared that. In every case of an 
allen excluded by the décision of the appropriate immigration or customs 
officers 'from admission into the United States under any law or treaty,' 
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Buch. décision should be final, unless reversed by the Secretary of the Treas- 
ury, the authorlty of the courts to review the décision ot the executive ofti- 
cers was talsen away." 

The effect of the act of Atigust 18, 1894, came up again for dé- 
cision in the case of United States v. Sing Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917. The case was habeas corpus against a 
Chinese inspecter and inspector of immigration, wherein the Circuit 
Court adjudged the détention to be lawful. This judgment was re- 
versed by the Circuit Court of Appeals, and certiorari was prosecuted 
by the government to the Suprême Court. The inspector decided 
against the right of the Chinamen, of whom there were five, to enter 
this country, and informed them of their right to appeal to the Sec- 
retary of Commerce and Labor; the jurisdiction of the Treasury De- 
partment having been transferred to the Department of Commerce 
and Labor by the act of February 14, 1903 (32 Stat. 825). No such 
appeal was taken, and, while the Chinamen were yet detained for dé- 
portation, they petitioned the court for a writ of habeas corpus, and 
for their release, alleging that they were ail citizens of the United 
States. The kernel of the controversy was touching their citizenship ; 
but the court determined that the orderly way was for the Chinamen 
to hâve appealed to the Secretary of Commerce and Labor as pro- 
vided for in the act of 1894, and that, unless such an appeal was taken 
and decided, a writ of habeas corpus should be denied, applying the 
doctrine of Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 455. 
45 L. Ed. 639, and Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 323, 42 
L. Ed. 748. 

But it was held in a later case (U. S. v. Ju Toy, 198 U. S. 253, 25 
Sup. Ct. 644, 49 L. Ed. 1040) that: 

"Under the Chinese exclusion, and the immigration, laws, where a person 
of Chinese descent asks admission to the United States, clalming that he 
Is a natlve-born citizen thereof, and the lawfully deslgnated offlcers flnd that 
he Is not, and upon appeal that findlng is approved by the Secretary of Com 
merce and Labor, and it does not appear that there was any abuse of dis- 
crétion, such findlng aud action of the executive offlcers should be treated 
by the courts as having been made by a compétent tribunal, with due pro- 
cess of law, and as final and conclusive; and in habeas corpus proceedings, 
commenced thereafter, and based solely on the ground of the applicant's 
alleged citizenship, the court should dismlss the writ and not direct further 
évidence as to the question of citizenship." 

The quotation is f rom the headnote of the opinion. 

[5] Where, however, the décision of the customs or immigration 
officer is favorable to the right of Chinese persons to enter the United 
States, the same is not reviewable by the Secretary of the Treasury 
or the Secretary of Commerce and Labor under the act of August 18, 
1894, and consequently is not conclusive of the jurisdiction of the 
fédéral courts. In re Li Sing, 86 Fed. 896, 30 C. C. A. 451. It was 
so determined on appeal to the Suprême Court (Li Sing v. United 
States, 180 U. S. 486, 490, 21 Sup. Ct. 449, 451 [45 L. Ed. 634]), the 
court there saying; 

"And in the case of I^em Moon Sing v. United States, 158 U. S. 538, 547 
[15 Sup. Ct. 967, 39 L. Ed. 1082], it was held, expounding the act of August 
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18, 1894, that the décision of tlie appropriate Immigration or custom offlcers 
excluding an alien frora admission into tlie United States, under any law or 
treaty, is made final in every case, unless on appeal to ttie Secretary of the 
ïreasury it be reversed. But it is obvions tliat it is only wlien the décision 
of the customs offlcer excludes an alien from admission that his décision is 
tinal. When his décision adniits the alien, then the provisions of the act 
of July 5, 1884 (chapter 220, 23 Stat. 115 [U. S. Comp. St. 1901, p. 1305]), 
are still applicable, which provide that, notwithstanding the contents of the 
certiflcate exhibited to the Collecter of Customs, and their prima fade effect, 
'said certiflcate may be controverted and the facts therein stated disproved 
by the United States authorities.' Accordingly, we agrée with the courts 
below in holding that the judgnient of the Collecter of Customs at Malone 
did not conclude the Commlssioner, and that the latter had autbority, under 
the statutes, to hear and détermine the question whether Li Sing was en- 
titled to remain within the limits of the United States." 

In this case the Chinaman, having been a résident of New Jersey, 
and having been absent to China for the space of about three years, 
on his return to this country by way of Canada presented his certifl- 
cate, wherein he was styled a wholesale grocer, to the Collector of 
Customs at Malone, N. Y., who canceled it and permitted him to enter. 
This was on August 28, 1896. On January 6, 1897, the United States 
inspecter for the port of New York complained to a United States 
Commissioner that Li Sing was unlawfully within the United States, 
and that he was and had been for many years a Chinese laborer. Li 
Sing claimed before the Commissioner that the action of the customs 
officer permitting him to re-enter the United States was res judicata, 
and conclusive of his right to remain: but it was held, after a con- 
sidération of the testimony introduced pro and con, that he was a 
Chinese laborer and unlawfully in the country, and his déportation 
was ordered. Li Sing thereupon sued out a writ of habeas corpus in 
the Circuit Court of the United States, which after hearing was dis- 
missed. An appeal was prosecuted to the Circuit Court of Appeals, 
which affirmed the judgment. The case was then taken to the Su- 
prême Court with like resuit. 

By the act of March 3, 1903, entitled "An act to regulate the im- 
migration of aliens into the United States" (chapter 1012, 32 Stats. 
1213), it was provided, by its twenty-fourth section that: 

"Every alien who may not appear to the examinlng Immigrant inspecter 
at the port of arrivai to be clearly and beyond a doubt entitled to land, shall 
be detalned for examination in relation thereto by a board of spécial Inquiry." 

The twenty-fifth section provides for the appointment of such 
boards pf inquiry, and it is declared that: 

"Such boards shall hâve authority to détermine whether an alien who has 
been duly held shall be allowed to land or be deported. » • * And the 
décision of any two members of a board shall prevall and be final, but either 
the alien or any dissenting member of said board may appeal, through the 
Commissioner of Immigration at the port of arrivai and the Commissioner 
General of Immigration to the Secretary of the Treasury, whose décision 
shall then be final." 

Section 21 of the act empowers and requires the Secretary of the 
Treasury, when satisfied that an alien has been found in the United 
States in violation of the act, to cause such alien within the period of 
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three years after landing or entry therein to be taken into custody and 
returned to the country f rom whence he came, as provided by section 
20 of the act. 

[6] As bas been noted, the jurisdiction of immigration affairs was, 
by the act of February 14, 1903, supra, transferred to the Secretary 
of Commerce and Labor. 

This statute of March 3, 1903, as it relates to the provisions out- 
lined, came up for construction in the case of Pearson v. Williams, 
202 U. S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029. The facts were thèse : 
On February 1, 1904, certain British aliens desiring to enter the United 
States were examined by a board of spécial inquiry and allowed to 
land. Afterwards, in March, they were arrested by order of the Sec- 
retary, and after another hearing before a board of spécial inquiry 
were ordered to be returned to England, as being in this country in 
violation of the act. A writ of habeas corpus was sued out in the 
Circuit Court to secure their release, and that court discharged the 
petitioners. On appeal to the Circuit Court of Appeals, the judgment 
was reversed, and its holding was sustained by the Suprême Court. 
The latter court, construing section 21 in connection with sections 24 
and 25 of the Immigration Act, held that the Secretary had the right 
and power to direct a second inquiry, although petitioners had been 
allowed to land under the first inquiry. Speaking f urther of the board 
of inquiry, the court says; 

"The board Is an Instrument of the executive power, not a court," and 
that the "décisions of a slmilar type (of tribunal) long hâve been recognized 
as décisions of the executive department and canuot constltute res judlcata 
In a technleal sensé." 

But it was further held that the words making the; décisions of the 
board of inquiry final were intended to make them final in the courts, 
where they were most likely to be questioned. Thus while the action 
of the board of inquiry was not res judicata, barring its further in- 
quiry within three years, yet that its décisions were final and conclu- 
sive as against the jurisdiction and authority of the courts to question 
them. 

By a later act of Congress touching the same subject-matter, name- 
ly, the act of February 20, 1907 (34 Stats. at Large, 898, 905, 906, 
907), section 25 was amended so as to read, "And the décision of any 
two members of the board shall prevail," dropping the words "and 
be final," and adding a proviso, "That in every case where an alien 
is excluded from admission into the United States, under any law or 
treaty now existing or hereafter made, the décision of the appropriate 
immigration officers, if adverse to the admission of such alien, shall 
be final, unless reversed on appeal to the Secretary of Commerce and 
Labor," thus reinstating the law respecting the finality of the décisions 
of the immigration officers as it stood prior to the act of March 3, 
1903. 

The présent controversy arises under this statute, and, in the light 
of the history of the enactmeiit and bf the foregoing décisions of the 
Suprême Court, may now be readily resolved. 

The action of the Commissioner of Immigration in ordering the 
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défendant admitted into the United States was not res judicata as 
against any further action of the board of immigration looking to a 
déportation of the défendant, as being unlawfully within this country, 
within three years after bis entry herein ; nor was such action, being 
in, favor of the defendant's admission, and not adverse thereto, a bar, 
nor ai? estoppel against the government proceeding in the courts for 
determining the defendant's rights to remain in this country. As was 
said in L,i Sing v. United States, supra, under a statute identical in 
efifect with the présent act, the court conceding the conclusive effect 
of the findings and judgment of executive officers of the government 
when made so by statute, as had been previously determined : 

"It Is only when the décision of the cnstoms offleer excludes an allen froui 
admission that his décision is final." 

And this décision is authority for the view that the prima facie 
effect of the certificate which the défendant produced to the Commis- 
sioner of Immigration was subject to be controverted and the facts 
therein stated disproved by the government authorities. 

Thèse considérations lead to an affirmance of the judgment of the 
District Court, and it is so ordered. 



EEPUBLIC ELEVATOR CO. v. UJND et al. 
(Circiiit Court of Appeals, Righth Circuit. May 13, 1912.) 

No. 3,678. 

1. Master and Seevant (§ 286*)^lNjuRiEs TO Servant— Actions— Questions 

FOB Jury. 

Plalntiff, who was In the employ of défendant elevator conipany, was 
directed by the foreman to take a car which had been unloaded down 
an inclined track to the railroad yard. In doing so it was the custoni 
for the euiployé to mount and ride the car, setting the brake when it 
reaehed the proper place. In this instance plaintiff testifled that the 
brake would not work, and that the car ran into another, causing him 
to be throwu off and Injured. ïhere was other testimony that on an in- 
spection immediately after the injury the brake rod was found to be 
broken or disconnected so that the brake would not work. There was 
also testimony to the contrary. Held, that such testimony constituted 
substantial évidence that the brake was détective prior to the injury, 
and that défendant niight hâve discovered the defect by the exercise of 
ordinary eare, and justlfied the submission of such questions to the 
.iury as well as the questions of plaintifif's négligence and assumption of 
the risk. 

[Ed. Note. — For other cases, see ilaster and Servant, Cent. Dig. §§ 
1001, 1006, 1010-10.50; Dec. Dlg. § 286.*! 

2. Master and Servant (§ 208*) — Injuries to Servant— Assumption oj- 

Risk. 

A servant is entitled to act on the assumption that the master has 
performed the duty of exercising reasonable eare to provide hini with 
a reasonably safe working place, and reasonably safe appliances with 
which to vvorlî, unless the contrary is known to him or is so patent as 
to be readily observable by him, and he is not required to make an in- 

•For other cases see same topic & S ndmbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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dépendent investigation or inspection under penalty of belng held to hâve 
assumed the rlsk of danger f rom the master's breach of duty. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 551; 
Dec. Dlg. § 208.* 

Assumption of rlsk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 0. 0. A. 314.] 

3. Master and Sebvant (§ 124*) — Injubibs to Servant— Railboad Cabs Op- 

BBATKD BY MaSTEE— INSPECTION. 

An elevator company wliich received cars containing grain to be passed 
tbrough its elevator from a rallroad company in one part of the latter's 
yards moved tbem at its çonvenlence with its own employés on a down- 
grade track to its elevator, and, after they were unloaded, on down the 
track to another part of the yards where they were redelivered to the 
rallroad company, vvhile the cars were so In its possession -w&s under 
the duty to its employés operatiug the same to exercise reasonable care, 
by inspection or otherwise, to see that the oars were in good order, and 
proper condition for handllng. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. || 235- 
242 ; Dec. Dig. § 124.*] 

Sanborn, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action at law by Ole H. I^und against the Republic Elevator Com- 
pany and the Northern Pacific Railway Company. Judgment for 
plaintiff against the Elevator Company alone, and it brings error. 
Affirmed. 

This was a suit for damages for Personal injuries. PlaintifC l.und in his 
complaint charged that his injuries were occasioned by the négligent con- 
duct of the Northern Pacifie Railway Company in deliverlng a car to his 
employer, the Republlc Elevator Company, to be handled by It, which had 
defeetive braking appliauce and by the négligent conduct of the Eilevator 
Company in directlng plaintiff, its employé, to take It down a grade with- 
out first having Inspected it or ascertained its condition, thereby failius 
to exercise ordinary care to furnish him a reasonably safe place to work 
in or a reasonably safe appliance to work with. Plaintiff claimed that as 
he undertook to perform the task assigned him the brake failed to work, and 
the car violently collided with another car at or near the foot of the grade, 
and threw him off, and injured Mm. 

Both défendants answered the coniplaiut, denying the négligence attributed 
to them, and pleading contrlbutory négligence aud assumption of the rlsk 
, by Lund. At the trial voluminous évidence was heard without objection to 
its introduction by either slde, and at its close each défendant made a re- 
<iuest for an instrueted verdict in its favor, which the court refused to 
grant. After an exhaustive charge to which no exception was taken by 
either défendant, the jury returned a verdict In favor of the Railway Com- 
pany, but against the Elevator Company. To reverse the judgment ren- 
dered on this verdict thls wrlt of error is prosecuted by the judgment 
debtor. 

Cobb & Wheelwright, John I. Dille, and F. A. Stewart, for plain- 
tiflf in error. 

Francis B. Hart (Thomas D. Schall, on the brief), for défendant 
in error Eund. 

Emerson Hadley, for défendant in error, Northern Pac. R. Co. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

•For other cases see same tople & § numeke In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ADAMS, Circuit Judge (after stating the facts as above). [1] 
From the foregoing brief statement of the case it appears that the 
only question for our considération is whether the court erred in de- 
clining to direct a verdict for the Elevator Company. This involves 
the inquiry whether the verdict as rendered is supported by substan- 
tial évidence. 

The Elevator Company was engaged in the usual work of such 
companies at or near the yards of the Railway Company. Its elevator 
building was located on tracks of the Railway Company leading on a 
downgrade from its yard on the north to another part of its yard on 
the south. The practice was when the Railway Company desired 
élévation services for it to deliver cars to the Elevator Company by 
placing them on this inclined way near its upper or northern end sub- 
ject to the control of the Elevator Company to be taken down by it to 
the elevator either by cable or gravity as the case might be, when- 
ever it was ready to perform the service. If the same was for un- 
loading, the practice was to stop the car at the proper leg of the ele- 
vator, unload the same, and afterward take it out of the way„down 
to the lower yard. This was done by directing an employé to mount 
the car, unloosen the brake, and ride it down the grade, and, on reach- 
ing the proper destination, tightening up the brake and stopping it. 

On the morning of the accident in question two cars chained to- 
gether, one loaded and placarded "in bad order" and the other un- 
loaded, were brought down to the elevator, and the loaded car was 
stopped at one of the legs of the elevator to be unloaded. After this 
was done, plaintilif was directed by the foreman in charge of the Ele- 
vator Company's work to ride the two down to the lower yards. He 
mounted the first car, namely, the one which had been unloaded, loos- 
ened the brake, another employé having, according to the usual prac- 
tice, simultaneously set the cars in motion with a pinch bar, and started 
down the grade. The plaintiff testified that, when he undertook to 
stop the car or to exercise control over it, his brake refused to work, 
and the car, notwithstanding his best efforts to stop it, dashed against 
another car in the lower yard, threw him off, and seriously injured 
him. 

The foreman of the Elevator Company testified that immediately 
after the accident he inspected the car and found the brake in "bad 
shape" as he called it. He found the chain attached to the lower end 
of the brake-shaft was ail taken up, and wound tightly about the shaft, 
thereby forcing the end of the rod extending between the chain and 
the brake beam against the shaft itself, effectually preventing any fur- 
ther action of the brakes or exertion of power upon the brakes. He 
testified that the rod was either broken or disconnected from the 
brake shoes so that it could not operate upon them at ail. There was 
also testimopy of others to the contrary effect, namely, that the brake 
and Connecting rod were found to be in perfect condition immediately 
after the accident. Was this testimony sufficient to take the case to 
the jury? We think it was. 

It is first suggested that plaintiff admitted that the brake was prop- 
erly set when he first mounted the car and undertook its manipulation. 
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Lund was apparently an ignorant man, and in answering questions 
categorically on cross-examination admitted that the brake operated 
in the usual way when he first loosened it to start down the grade ; 
in other words, that, when he turned the wheel and apparently released 
the brake, which had before then been set to stop the car at the ele- 
vator, the car started down and there did not seem to be anything 
wrong with it, but in connection with this évidence he sâys, as soon 
as he tried to set it again, it would not work. We think this proof 
is not at ail inconsistent with the contention of the plaintiff. It may 
well be that the car would start when the pinch bar was applied to the 
wheel upon the mère unwinding of the chain around the brake shaft, 
and yet might not be stopped on account of the détective brake ap- 
pliance complained of. 

It is also contended that there was no évidence of négligence except 
the occurrence of the accident itself. If that were so, inasmuch as 
the principle expressed by the maxim res ipsa loquitur has no applica- 
tion to cases between the employer and employé, no case would hâve 
been naade against the défendant. Chicago & N. W. Ry. Co. v. O'Brien, 
132 Fed. 593, 67 C. C. A. 421. But the facts already detailed do not 
warrant the contention. There was, in our opinion, substantial évi- 
dence that the brake rod had either been broken or disconnected from 
the brake shoes prior to the time of the accident, and that the Ele- 
vator Company might by the exercise of ordinary care hâve ascer- 
tained that fact. The évidence tends to show that the car had been 
inspected by the Railway Company in its own yard four days before 
the accident and found in good condition, but this is evidential only 
of its condition on the day of the accident, and must be considered in 
connection with ail the other évidence in the case in determining the 
ultimate fact whether there was culpable négligence by the défendant 
in not ascertaining the defective condition of the brake, and directing 
the plaintifif to operate it as it was. 

[2] Again, it was contended that the plaintifï assumed the risk of 
being hurt while in this particular employment. The trial judge 
charged the jury that the Eleva tor Company owed the duty to plain- 
tiff, its employé, to exercise reasonable care to furnish him a reasona- 
bly safe appliance with which to perform his service. He carefuUy 
advised the jury concerning the effect of the inspection claimed to 
hâve been made by the Railway Company, and that it was available 
to the Elevator Company as tending to show the exercise of the re- 
quired reasonable care by it. 

On the subject of plaintiff's assumption of the risk he charged as 
f oUows : 

"If you believe that a reasonably prudent workman would hâve discovered 
the defective condition of the car, considering ail the plaintiff's expérience, 
considering the whole course of business in that yard, considering the out- 
ward indications of a defective condition on the car itself, this car being 
marked 'ba;d order,' I say, considering ail thèse circumstances, if you say 
that a reasonably prudent workman employed in the performance of the 
service which the plaintifC was employed in performing, would hâve dis- 
covered that defect, then it was the duty of the plaintifC to dlscover it. 
He assumed the risk of any injury arislng from sueh a defect, that could 
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thus be detected ; and, if the def ect was of such a character, that ends the 
case, and it would be your duty to return a verdict in favor of the de- 
fendants." 

In this part of the charge the court imposed an unwarrantable bur- 
den on the plaintiff. The law is well settled that an employé may rest 
confidently in the assurance that his employer has pcrformed his fuU 
duty in furnishing him a reasonably saf e place to work in or reasonably 
safe appliances to work with, and that no obligation is imposed upon 
him to exercise any degree of diligence to affirmatively ascertain 
whether his employer has performed that duty. The employé assumes 
the ordinary risks of his employment, but does not assume those aris- 
ing from the négligence of his employer, unless the defects consti- 
tuting the négligence are either known to him or plainly observable 
by him. This is the settled doctrine of the Suprême Court and of our 
court. Texas & Pac. Ry. v. Archibald, 170 U. S. 665, 672, 18 Sup. 
Ct. 777, 42 L. Ed. 1188; Choctaw, Oklahoma, etc., R. R. Co. v. Mc- 
Dade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96 ; Texas & Pa- 
cific Ry. Co. V. Swearingen, 196 U. S. 51, 62, 25 Sup. Ct. 164, 49 L- 
Ed. 382; Kreigh v. Westinghouse, etc., Co., 214 U. S. 249, 255, 256, 
29 Sup. Ct. 619, 53 L. Ed. 984; Schlemmer v. Buffalo, etc.. Ry. Co., 
220 U. S. 590, 596, 31 Sup. Ct. 561, 55 L. Ed. 596; Kirkpatrick v. 
St. Louis & S. F. R. R. Co., 87 C. C. A. 35, 159 Fed. 855, 858; United 
States Smelting Co. v. Parry, 92 C. C. A. 159, 166 Fed. 407 ; Central 
Coal & Coke Co. v. Williams, 97 C. C. A. 597, 173 Fed. 337; Maki 
V. Union Fac. Coal Co., 109 C. C. A. 221, 187 Fed. 389; Chicago, 
Burlington & Quincy R. Co. v. Shalstrom (C. C. A.) 195 Fed. 725, 
just decided. 

In Texas & Pacific Ry. v. Archibald, the Suprême Court said : 

"The employé, on the other hand, has the rlglit to rest on the assump- 
tion that appliances furnished are free from defects discoverable by proper 
inspection, and is not submitted to the danger of using appliances containing 
such defects hecause of his knowledge of the gênerai methods adopted by 
the employer in carrying on his business, or hecause by ordinary care he 
might hâve known of the methods and inferred therefrom that danger of 
unsafe appliances mlght arise." 

In that case the Suprême Court expressly disapproved of an instruc- 
tion which imposed upon the employé the necessity of exercising or- 
dinary care to ascertain whether his employer had been négligent in 
furnishing him defective cars. 

In Choctaw, Oklahoma, etc., R. R. Co. v. McDade, the Suprême 

Court said: 

"The employé is not obliged to pass judgment upon the employer's methods 
of transacting his business, but may assume that reasonable care wlU be used 
in furnishing the appliances necessary for its opération. This rule is subject 
to the exception that, where a defect is known to the employé or is so patent 
as to be readily observed by him, he cannot continue to use the defective 
apparatus in the face of knowledge and without objection, wlthout assuming 
the hazard Incident to such a situation." 

In United States Smelting Co. v. Parry this court said : 

"But it is earnestly contended that It was conclusively shown that the 
plaintiff assumed the risk and was gullty of eontributory négligence because 
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he did nothing to satisfy himself of the security of the scaffold, and be- 
cause It would hâve taken but a moment to asœrtaln how the planks were 
supported at the east end and whether they were nalled at the othèr end. 
The contention cannot be sustalned. It Is the duty of a master to exercise 
reasonable care to provide a reasonably safe working place for his servant, 
and the latter Is entltled to act upon the assumption that that duty bas been 
performed, nnless the contrary be known to him, or be so patent as to be 
readily observed by him. He is not required to make an investigation or in- 
spection to ascertain whether or not that duty has been performed, but only 
to bave due regard for what he actually knows and for what is so patent a» 
to be readily observed by him, by the reasonable use of his sensés, havlng 
in View his âge, intelligence, and expérience." 

In Kirkpatrick v. St. Louis & S. F. R. R. Co., the court again said : 

"If the rlsks and dangers which caused his death were the usual and or- 
dinary risks and dangers of the employment, he assumed theœ, provided they 
vvére known to and appreclated by him. * • * If, on the other hand, 
they were not the usual and ordinary risks and dangers, but arose from nég- 
ligent defects in appliances or a négligent method of operating them required 
by the master, then he assumed ail rlsks and dangers arising from such de- 
fects and such opération, if they were known to him, or if they were plainly 
observable by him." 

In Central Coal & Coke Co. v. Williams, this court said, again ref er- 
ring to àri instruction given by the trial court : 

"Thls, in efCect, told the jury that a servant entering or eontlnuing In the 
employ of a master is chargea with the affirmative duty of exerclsing rea- 
sonable care to find out whether the place provided for him to work in Is 
safe, We hâve repeatedly held that no such obligation is Imposed upon the 
servant. He has a rlght to assume that the master has performed his whole 
duty and that the place Is reasonably safe. It is only when it is known by 
the servant not to be safe, or when it is patent to or plainly observable by 
him that It Is not safe, that the servant assumes the risk of danger." 

In Maki v. Union Pac. Coal Co., this court also said : 

"While it is true that the servant does not assume the risk of his master's 
négligence, the eflect of which is nelther known to him nor readily observ- 
able, nor U> be apprehended, yet he does, by continuing in the employment 
wlthout coœplalnt, assume the risk of the effect of such négligence which is 
known to Um, or Is obvions or plainly observable, and the danger of which 
is appreclated by him, or is clearîy apparent, just as; completely as he as- 
sumes the ordinary rlsks of his occupation." 

There is nothing in the récent case of Chicago, Burlington & Quincy 
R. Co. V. Shalstrom, supra, at air inconsistent with the uniform rule 
laid down in the prior mentioned cases. 

Adopting the language of Mr., Justice Van Devanter in the Parry 
Case, we there held merely that a given defect must be known to an 
employé or so patent as to be readily observed by him by the reason- 
able use of his sensés, having in view his intelligence, agç, and expéri- 
ence. 

The inqUiry with référence to an employé's intelligence, âge, and 
expérience muSt nôt be directed'to What he ought in the exercise of 
reasonable care to hâve known or seen but to what was in fact patent 
to or plainly observable by him, the particular employé in question, in 
view of his own information, intelligence and expérience. This is 
clearlyindicated in the Parry Case. •• 
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Notwithstanding the disadvantage to the plaintiff to which the trial 
judge's erroneous charge subjected him, the jury found in effect that 
he did not assume the risk of injury by reason of the defective brake. 
This finding we think was supported by abundknt évidence. The plain- 
tiff testified that he did not see the "bad order" placard on the car 
relied upon by défendant as imparting knowledge to him ; and, even 
if he did, it is apparent that the placard might hâve indicated to his 
mind many other things besides a defective brake, like for instance, 
a leaky roof, disordered coupling, broken door, etc., any one of virhich 
would hâve necessitated a trahsfer of the grain to another car. Cer- 
tainly there was no évidence conclusive or otherwise that plaintiff knew 
of the defective brake, or that it was plainly observable by him. 

[3] The contention that the Elevator Company owed no duty to its 
employé, Lund, either to furnish him safe appliances to work with 
or to observe any degree of care for his safety, is without merit. It 
is argued that the Elevator Company was not a transportation Com- 
pany, did not own any cars ; but merely received them from the Rail- 
way Company for élévation purposes and returned them to it as soon 
as its service was ended. This may be true, but it had the cars under 
its control and subject to its orders for an indefinite time, in this case 
four days, and its business was to operate them in the performance 
of the service undertaken by them, for a considération paid therefor. 

Whether it was strictly speaking a transportation company or busi- 
ness Company, it was actually engaged, as an important incident to 
its main business, in the control, handling and movement of cars over 
an inclined and dangerous track. This necessitated the employment of 
servants, and in our opinion carried with it the obligation of reason- 
able care whether of inspection or otherwise for their safety. Union 
Stockyards Co. v. Goodwin, 57 Neb. 138, 141, 71 N. W. 357, and cases 
cited : Railroad Co. v. Penfold, 57 Kan. 148, 45 Pac. 574 ; Baltimore 
& Potomac R. v. Mackey, 157 U. S. 72, 15 Sup. Ct. 491, 39 L. Ed. 624; 
Texas & Pacific Railway v. Archibald, 170 U. S. 665, 18 Sup. Ct. 77T , 
42 L. Ed. 1188; Union Stockyards Co. v. Chicago, etc., R. R. Co., 196 
U. S. 217, 25 Sup. Ct. 226, 49 L. Ed. 453, 2 Ann. Cas. 525; Felton 
V. Bullard, 37 C. C. A. 1, 94 Fed. 781 ; D., T. & Ft. W. R. R. Co. 
V, Smock, 23 Colo. 456, 48 Pac. 681 ; New Orléans & N. E. R. Co. 
v. Cléments, 40 C. C. A. 465, 100 Fed. 415. 

Itis also contended that the verdict of the jury présents an incon- 
sistency which required the granting of a new trial, and that the over- 
ruling of a motion therefor constituted an abuse of judicial discré- 
tion. It is claimed that the finding against the Elevator Company is 
inconsistent with the finding for the Railway Company. In view of 
the pleadings and the issues joined in the case, this cannot be true. 
The négligence charged against the Railway Company was différent 
from that charged against the Elevator Company. The one was fail- 
ure to properly inspect the cars. The other was a failure to use rea- 
sonable care to provide a reasonably safe appliance for employés to 
work with. Even if the latter involved the necessity of inspection the 
fact that the Elevator Company had the cars in its exclusive posses- 
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sion for at least four days when there was at least a possibility of 
their getting out of order might hâve required another and différent 
inspection from that which had been made by the Railway Company. 

In no view of the case presented by learned connsel for the de- 
fendant do we find any réversible error. 

The judgment must therefore be afiSrmed. 

SANBORN, Circuit Judge (dissenting). The fact that the accident 
happened and that after it happened there was évidence that the brake 
was disconnected or broken, or unserviceable, constitute no substantial 
évidence of the négligence of the Elevator Company because the doc- 
trine res ipsa loquitur is inapplicable, as the majority say, to cases be- 
tween employer and employé (Chicago & N. W. Ry. Co. v. O'Brien, 
132 Fed. 593, 67 C. C. A. 421), and because the brake may hâve been 
broken or disconnected by the collision, or hâve become unserviceable 
after the empty car started dovvn the incline, as the évidence seems 
to me to prove that it did. 

In order to recover, the plaintiff was required by the law to prove 
that the brâke was defective before he released it and started down 
the incline, that the Elevator Company then had notice or knowledge 
of that fact, or that, if it had faithfuUy discharged its duty to ex- 
ercise reasonable care, it would hâve had such notice or knowledge at 
that time. Wood's Law of Master and Servant, § 414. The uncon- 
tradicted évidence established thèse facts: Just before the car was 
placed at the summit of the incline, the Railway Company thoroughly 
irtspected it ànd found that the brake was in good order. The car 
was loaded, it was lowered down the incline to the leg of the eleva- 
tor, and it was there stopped, loaded as it was, by this brake and held 
by it until the car was unloaded. The plaintiff testified seven times 
that after he went onto the empty car to lower it farther down the 
incline he released this brake. When a set brake in good order is 
released, it runs off, the brake-staff turns rapidly, ^yhile the chain 
that is wound around it releases itself. If the rod had been broken 
or disconnected from the brake shoes before the plaintiff released it, 
it would not hâve stopped or held the loaded car, and it would not 
hâve run off when released, but would hâve vacillated idly in its place, 
and the plaintiff could not hâve failed to perceive its defect the mo- 
ment he seized it to release it. He testified that he released the set 
brake and that it acted as usual. There was, therefore, not only no 
proof that the brake was defective before he released it, but indisputa- 
ble proof that it was not, and hence there was no évidence of négli- 
gence of the Elevator Company in failing to discover this defect which 
the évidence failed to show existed before the plaintiff 's in jury. Even 
if the question had been doubtful, whether the defect arose before 
or after the empty car started down the incline, as it seems to me 
it was not, the plaintiff could not hâve lawfully recovered, because 
the burden was on him to prove that it arose before and that it was 
known, or that it ought to hâve been known, to the Elevator Com- 
pany before it sent him upon the car, and a verdict on a conjecture 
without substantial évidence to support it is erroneous. The acci- 
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dent may hâve been caused by the slipping of a pin which discon- 
nected the brake rod from the brake shoes, or by a break in the con- 
nection of the brake staff with the brake shoes after the car started. 
It may bave resulted from the failure of the plaintiff to prevent the 
car from gathering too much momentum before he applied the brake 
upon the descent, and the defect in the brake, if it ever existed, may 
hâve arisen when the car collided with that below. "It is not sufficient 
for the employé to show that the employer may hâve been guilty of 
négligence. The évidence must point to the fact that he was. And 
where the testimony leaves the matter uncertain, and shows that any 
one of half a dozen things may hâve brought about the injury, for 
some of which the employer is responsible and for some of which 
he is not, it is not for the jury to guess between thèse half a dozen 
causes and fînd that the négligence of the employer was the real 
cause, when there is no satisfactory foundation in the testimony for 
that conclusion." Patton v. Texas & Pacific R. Co., 179 U. S. 658, 
663, 664, 21 Sup. Ct. 275, 277 (45 L. Ed. 361) ; Northern Pacific R. 
Co. v. Dixon, 139 Fed. 737, 740, 71 C. C. A. 555, 558; Illinois Cen- 
tral R. Co. v. Coughlin, 132 Fed. 801, 803, 65 C. C. A. 101, 103. 
There seems to me to be no substantial évidence in this record that 
the defect in the brake existed, and hence none that the Elevator Com- 
pany had notice or knowledge, or could bave had notice or knowledge 
of it before the plaintiff was sent upon the car to release the brake 
and lower it down the incline and for this reason I am unable to as- 
sent to the affirmance of the judgment below. 



DAVIS et al. t. SMOKELESS FUEL CO. 

(Circuit Court of Appeals, Second Circuit April 8, 1912.) 

No. 192. 

1. SHIPPINQ (§ 171*) DeMUERAGE— LlABiriTT OF Chabteeer. 

A charterer Is not exempted from the payment of demurrage for which 
he Is made liable by the terina of the charter party because of a provi- 
sion of the blll of lading giving a lien on the cargo for freight and demur- 
rage, which exists by the maritime law, wlthout express eontraet therefor. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. § 5G8 ; Dec. Dig. 
{ 171.» 

Demurrage, see notes to Harrlson y. Smith, 14 C C. A. 657 ; Randall 
v. Sprague, 21 O. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

2. SHIPPIN0 (§ 184*) — StriT FOE Demubba&b— Limitation. 

Limitation does not begin to run agalnst a suit for demurrage for delay 
in discharglng until the lay days hâve expired, when it begins to run 
agalust the right to recover for each day. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. § 596; Dec. Dig. 
i 184.*] 

3. Courts (| 375*) — Lâches — Following State Statdtes of Limitations. 

Whlle under Eev. St. § 721 (U. S. Comp. St. 1901, p. 581), a state stat- 
ute of limitations is binding on the fédéral courts only in actions at law, 
courts of admiralty proceed upon the analogy of the statute in conslder- 
ing whether clalms are stale, and a suit wlll be held barred at the ex- 

•For other cases see same topic £ i numbbb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indezei 
196 F.— 48 
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plratlon of the statutory perlod If the respondent bas at aîl times been 
Bubject to suit In the state and no sufflclent reason for the delay Is given. 
[Ed. Note.— 'For other cases, see Courts, Cent Dig. i 983 ; Dec. Dig. f 
S75.*] 

4. CouETs (§ 366*) — Admiba^-tt— FoixowiNQ State Deoisions— Limitaiton. 

The rullng of the Court of Appeals of New York that a foreign cor- 
poration cannot plead the state statute of limitations will not be foUowed 
by a court of admiralty as applled to a corporation which haa been con- 
tinuously subject to service of process within the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. g§ 954-957, 960- 
968 ; Dec. Dig. § 366.*] 

Noyés, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
xirn District of New York. 

Suit in admiralty by Cornélius A. Davis and other s against the 
Smokeless Fuel Company. Decree for libelants, from which they ap- 
peal. Affirmed. 

For opinion below, see 182 Fed. 1004. 

Charles C. Burlinghara, for appellants. 
Louis Sturcke, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges.' 

WARDj Circuit Judge. The respondent chartered the schooner 
"Governor Ames" to carry a cargo of coal which it had sold to the 
Garfield & Proctor Coal Company, from Newport News, Va., to Bos- 
ton, Mass., and there deliver the same to that company. The charter 
party contained the following provision : 

"Discharglng per National Association bill of ladlng, and that for each and 
every day's détention by default of the party of the second part, or agent, 
demurrage pèr N. A. B. — ladlng dollars per day, day by day, shall be pald by 
sald party of the second part (the charterer), or agent, to sald party of the 
first part or agent." 

The National Association bill of lading contained the following 
clause : 

"And 24 hours after the arrivai at the abovc-named port, and notice thereof 
to the consignées named there shall be allowed for recelvlng sald cargo at 
the raté of one day, Sundays and légal holldays excepted, for every one hun- 
dred and flfty tons thereof; after which the cargo, consignée, or assignée, 
shall pay demurrage at the rate of six cents per ton a day, Sundays and légal 
holldays not excepted, upon the full amount of cargo, as per thls bill of lad- 
lng, for each and every day's détention, and pro rata for parts and portions 
of a day, beyond the days above specified, until the cargo Is f uUy discharged ; 
which frelght and demurrage shall constitute a lien upon sald cargo. After 
arrivai and notice to the consignée as aforesaid, and the expiration of sald 
24 hours, sald vessel shall hâve precedence In discharglng over ail vessels ar- 
riving or givlng notice after her arrivai ; and for any violation of thls pro- 
vision she shall be compensated in demurrage as If whlle delayed by such 
violation her dlseharge had proceeded at the rate of three hundred tons per 
iday. Thls blU of ladlng is subject to terms and conditions of charter party." 

It will be seen that the number of lay days for discharglng (Sundays 
and légal holidays being excepted) is to be ascertained by dividing 

•For otiier casés see same tapie & S NtrMBSR In Dec. & Am. Digs, 1907 to date, & Rep'r Indejces 
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cargo, 2,797 tons, by 150 tons, the amount to be discharged per day, 
giving 18 days 6i/^ hours. Thereafter demurrage is to be paid at the 
rate of 6 cents a ton per day, that is, $167.82, Sundiays and légal hoH- 
days not excepted. 

The effect of giving a vessel subsequently arriving préférence in 
discharging was to make the rate of discharge during the period of 
such préférence 300 instead of 150 tons per day. In other words, to 
reduce the number of lay days and advance the time when demurrage 
would begin to run. 

[ 1 ] The respondent contends that it is under no liability for demur- 
rage at ail because the National Association bill of lading provides 
that: 

"The cargo: Consignée or assignée shall pay demurrage • * * whlcli 
freight and demurrage shall constitute a lien upon said cargo." 

And so confers by implication a cesser of liability upon the respond- 
ent as charterer and shipper. Such a construction is quite inadmissi- 
ble in the face of the express provision of the charter party that : 

"Demurrage shall be paid by sald party of the second part (respondent) or 
agent to said party of the flrst part (libelant) or agent." 

The clause giving a lien for freight and demurrage adds nothing be- 
cause that lien exists by the maritime law of this country without any 
stipulation. 

[2] The trial court dismissed the libel on the ground that the daim 
was barred as stale, in analogy to the New York statute of limitations. 
The respondent argues that the time began to run against libelant's 
claim March 21, 1903, when a vessel arriving after the schooner 
was given precedence over her in discharging. This fact alone gave 
the libelant no cause of action. It only shortened the la.ying time. Non 
constat that any liability for demurrage would be caused thereby. For 
instance, the respondent in this case had 18 lay days and some hours 
in which to discharge, and the schooner was actually discharged in 4 
days. Therefore it might hâve given 7 days' préférence to another ves- 
sel and yet hâve discharged the schooner without incurring any demur- 
rage at ail. No liability for demurrage could be incurred until after the 
lay days had expired. Then it was incurred and payable de die in diem, 
Sundays and légal holidays included. Time began to run against the 
right to recover for each day. Ordinarily, of course, a libelant would 
await suit until the full amount of demurrage had been ascertained, 
but if he chooses to let years run by, he should be careful to see 
that he does bring suit witbin six years from the first demurrage day. 

[3] The New York statute of limitations is binding under section 
721, U. S. Rev. St. (U. S. Comp. St. 1901, p. 581), upon the courts of 
the United States only in the trial of actions at law. Still courts in ad- 
miralty proceed upon the analogy of the statute in considering whether 
daims are stale. Nesbit v. The Amboy (D. C.) 36 Fed. 925. If be- 
cause of the absence of the respondent or any of its property from the 
jurisdiction of the court the libelant had not been able to bring suit 
within six years, the court might not treat his claim as barred. The, 
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reason gîven for the delay in this case is entirely insufficient, namely, 
that the libelant was awaiting the resuh of a similar case to which he 
was not a party, pending in a court in another jurisdiction. During 
the whole of this period of six years, less at best, one day, the respond- 
ent, though a foreign corporation, had an oiîîce for the transaction of 
business and officers and managing agents and property hère. For 
this reason we think that we should follow the analogy of the New 
York statute of limitations in this case. 

[4] The Hbelant says that by the law of the state of New York, 
as construed by the Court of Appeals, a foreign corporation cannot 
plead the statute of limitations. This seems to be so, subject to the 
exception of a corporation which has designated a person upon whom 
summons may be served under sections 401 and 432, sub. 2, of the 
Code of Civil Procédure (Wehrenberg v. New York, New Haven & 
Hartford R. R. Co., 124 App. Div. 205, 108 N. Y. Supp. 704), in 
wnich the authorities are discussed. It is said we ought to follow the 
state law so construed in this respect also. The Suprême Court of 
the United States, in Tioga R. R. Co. v. Blossburg R. R. Co., 20 Wall. 
137, 143, 22 L. Ed. 331, held that this construction was binding upon 
the Circuit Court in the trial of an action at law ; Mr. Justice Bradley 
saying : 

"Thèse décisions upon the construction of the statute are binding upon us, 
vvhatever we may think of their soundness on gênerai prlnciples." 

Mr. Justice Miller, with whom Mr. Justice Strong concurred, was a 
little more forcible in his dissenting opinion : 

"Nor do I belleve that the courts of any state of the Union, except New- 
York, hâve ever held that a person doing business within the state and llable 
at ail times to be sued and served personally with process, cannot avail hini- 
self of the statute of limitations, if the time prescribed by it tb bar such ac- 
tion has elapsed before It was commenced. The llabillty to suit where process 
cannot at ail times be served must, In the nature of things, be the test of the 
running of the statute." 

We think this construction, when applied to corporations continu- 
ously subject to service of process within the state, is arbitrary arid 
unreasonable, and therefore will not follow it. 

The Commissioner has f ound that demurrage began March 26, 1903, 
and ran to April 3d at 3 :30 p. m., being due for Syi hours on the last 
day. Suit was begun April 3, 1909.: Under the New York statutory 
construction law the claim would hâve been barred at the time suit was 
brought, as held by the District Judge. Aultman & Taylor Co. v. 
Symes, 163 N. Y. 54, 57 N. E. 168, 79 Am. St. Rep. 565. Section 
20, c. 22, of the Consolidated Laws was no doubt in conséquence of 
that décision, amendied over a year after the action was brought so as 
to read: 

"The day from which any specifled period of time Is reckoned ahall be ex- 
cluded in maklng the reckonlng." 

But it does not apply by its express provisions to pending cases. 
Therefore, following the analogy of the New York statute of limita- 
tions, the decree is affirmed, with costs 
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NOYES, Circuit Judge (dissenting). The libelant has a mer- 
itorious demand for the whole amount of the demurrage. The 
suit to enforce this demand was brought late, but it does not 
appear that the respondent has been thereby hindêred in making 
défense or prejudiced in any way. The pendency of other proceed- 
ings involving similar questions may not excuse the Hbelants' delay, 
but it tends to négative any abandonment of the claim. In view of ail 
the facts and circumstances, I am clearly of the opinion — leaving out 
of considération any statute of limitations — that lâches is not shown. 
The essential élément of lâches — some actual or presumable change 
of circumstances rendering it inéquitable to grant relief — is lacking, 
and the mère delay unaffected by other circumstances is not so un- 
reasonable as to make a stale claim. 

The majority opinion does not controvert thèse principles, but bars 
nearly ail of the Hbelants' just demand, by the application of the New 
York statute of limitations. In order to do so it holds (1) that the 
demand is severable and (2) that there is a limitation statute the anal- 
ogy of which should be followed. 

The charter party provides that demurrage shall be paid "day by 
day," which probably gave a right of action for each day's demurrage, 
although some of the clauses of the National Association bill of lad- 
ing which are brought in by référence, are not entirely consistent with 
that conclusion. But while technically the Hbelants' claim may hâve 
been severable, his real demand was for the demurrage due him when 
the delay to the vessel was over, and a court of admiralty would hâve 
viewed with disfavor separate suits for each day's delay. So I regard 
it as extremely doubtful whether a court of admiralty, in folio wing 
the analogy of a state statute of limitations, is under any obligation 
to apply it in such a technical way as to split up a just demand cover- 
ing but a short period. Courts of admiralty, like courts of equity, do 
not adopt limitation statutes to their fullest extent when spécial cir- 
cumstances exist rendering such course inéquitable. 

Let us assume, however, that this is a cause in which it would be 
proper to apply technically a statute of limitations, if there were such 
a statute to follow. We are then required to look for the statute 
which must be one which could be availed of in an analogous action 
at law. It must be shown that there 'is in the state of New York a 
statute of limitations which would be applicable to an action upon the 
contract hère in question. And from the principle that ail the con- 
ditions required by a statute must exist to invoke the analogy of the 
statute (Mobley v. Cureton, 2 S. C. 140 ; Perkins v. Cartmell's Adm'r, 
4 Har. [Del.] 270, 42 Am. Dec. 753 ; Varick v. Edwards, 1 Hofï. Ch. 
[N. Y.] 382; Newberger v. Wells & Léonard, 51 W. Va. 624, 42 S. 
E. 625 ; Crocker and Wife v. Clement's Adm'r, 23 Ala. 296), it must 
also be shown, in my opinion, that the statute which a respondent can 
set up in admiralty is one which he could plead if sued upon the same 
cause at law. 

In the présent case it appears that while there is in this state a 
statute of limitations otherwise available, only foreign corporations 
which hâve complied with certain statutory provisions relating to the 
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service of process can take advantage of it. Wehrenberg v. New 
York, etc., R. Co., 124 App. Div. 205, 108 N. Y. Supp. 704. It is not 
contended that this respondent has complied with thèse provisions and 
consequently it could not plead the statute of limitations if sued upon 
the présent contract in an action at law. So far as this case is con- 
cerned there is no statute of limitations the analogy of which should 
be followed. 

It is not a question whether we approve the construction which the 
New York courts hâve placed upon the statute. It is immaterial 
whether we think such interprétation arbitrary or reasonable. That 
construction is binding both upon the state and fédéral courts in an 
action at law (Tioga R. R. Co. v. Blossberg, etc., R. R. Co., 20 Wall. 
137, 22 L. Ed. 331), and being so binding there is no statute of lim- 
itations for a court of admiralty or equity to follow. I am unable to 
assent to the proposition that such a court may construe a state stat- 
ute contrary to state décisions in order to obtain a satisfactory meas- 
ure to adopt and apply. That is making the law, not following it. 

The amount involved in this controversy is not large. The ques- 
tions presented slightly affect the public, and they go to the remedy 
rather than to the right. The case belongs to a class in which I am 
reluctant to dissent. And yet I find myself unable to agrée to the 
resuit reached by the majority hère — a resuit which I regard as inéq- 
uitable and as obtained through the erroneous application of équitable 
principles.. 

In my, opinion the libelants should recover the full amount of the 
demurrage. 



In re ROGER BROWK & CO. et al. 

(Circuit Court of Appeals, Eiglith Circuit. May 17, 1912.) 

No. 111. 

1. Bankruptçt (§ 258*) — Sale of Propertt— Powee to Sell Fkee of In- 

cumbbance. 

WhUe Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 
1901, .p., 3418), makes no express provision tlierefor, it is uniformly held 
that a: trustée appointed thereunder may be authorized to sell property 
of the baillirupt free of incumbrance, if there are reasonable grounds for 
bellevlDg that more can^ be realized than the amount of the hicumbranee, 
and the court in making such an order has an incidental right to ad- 
judlcate the amount of the : incumbrance, and to provide that the same 
shail be paid from the proceeds of the property, or that it may be 
credited on the purchase prtce. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 358, 359^ 
362; Dec. Dig. §258.*] 

2. Bankeuptct (§ 217*) — Sake or Pbopebtt— Suit Ikterfebinq with Sale— 

PoWeb to EnJoin. 

A référée ordered; a sale of the bankrnpt's property, which was sub- 
ject to a niortgage, free of liens, tiscertained the amount of the mortgage 
debt, ahd transf èrreÔ the lien thereof to the proceeds of the property, 
and further ordered that, if the holder should buy the property, he might 
hâve crédit for the a.mpunt;on his bid. On the day before the sale a cred- 
itor who had recelyed notice of the, application for sale, but had not ap- 

'For otber cases see same topio £} kumeke! in Dec.& Am. Digs. 1907 to date, & Rep'r Indexe» 
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peared to oppose It, commenced a suit In a state court agaiust tbe mort- 
gagee to establlsli an équitable lien for hls debt on the note and mortgage. 
HeM, that it was witliln the power o( the bankruptcy court to enjoin. 
such creditor from prosecuting his suit in so far as it would affeet the 
sale or interfère vvith the right of the holder of the mortgage to apply 
the amount due thereon toward the purchase of the property, should he 
become the purchaser. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 323, 330, 340 ; 
Dec. Dig. i 217.*J 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern Division of the Southern District of 
lowa. 

In the matter of the ReHable Foundry & Machine Company, bank- 
rupt. On pétition by Roger Brown & Co. and John L,. Benbow to 
revise an order of the District Court. Afifirmed. 

John L. Benbow, for petitioners. 

E. C. Weber, for respondent Scherfe, Trustée. 

George B. Stewart, for respondents Sommer and Riggs. 

Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

SMITH, Circuit Judge. The American Gibson Heater Company 
owned a plant consisting of a foundry and machinery connected there- 
with at Et. Madison, lowa. On April 3, 1906, it sold the same to the 
Novelty Grey Iron Foundry Company, an Illinois corporation, for 
$7,000, and on April 14, 1906, the Novelty Grey Iron Foundry Com- 
pany mortgaged the entire plant to Aldo Sommer for the sum of $7,- 
000, which mortgage was duly recorded April 30, 1906. On July 2, 
1906, for a named considération of $15,000, the Novelty Grey Iron 
Foundry Company conveyed this plant to the Reliable Foundry & 
Machine Company, a corporation organized under the laws of lowa. 
The latter continued the business until December 6, 1909, when it 
made a gênerai assignment for the benefit of its creditors to William 
A. Scherfe. February 12, 1910, upon application of the petitioner 
Roger Brown & Co. and others, the Reliable Foundry & Machine 
Company was adjudged an involuntary bankrupt, and at the creditors' 
meeting William A. Scherfe was elected trustée. The petitioner and 
others filed their claims, and they were allowed. On June 23, 1910, 
the trustée applied for authority to sell the foundry plant free from 
liens. On July 29, 1910, Aldo Sommer filed a pétition setting up his 
mortgage upon the real estate and objecting to the sale free from 
liens. Augùst 1, 1910, notice was given to each of the creditors, in- 
cluding the petitioner, of the application to sell free from liens. Au- 
gùst 27, 1910, a dividend was declâred of 10 per cent, on ail claims 
proved and allowed, and this was drawn by the petitioner and ail it 
represents. On August 18, 1910, the property was ordered sold, and 
the amount ascertained to be then due upon the mortgage, $9,005.23, 
was ordered transferred from the land to the proceeds, and it was also 
ordered that, if the bidder at the sale was the holder of an estab- 
lished lien, he might hâve crédit for the amount thereof upon his bid. 

*For other cases see same topic & § numeek in Dec. & Am. Dlgs. 190" to date, & Rep'r ladex^ 
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The property was duly advertised for sale at public auction on Sep- 
tember 17, 1910. The day before the date of sale Roger Brown & Co. 
filed in the district court of Lee county, lowa, their pétition against 
Aldo Sommer and George B. Stewart, in which they alleged that the 
officers of the Reliable Foundry & Machine Company, including Aldo 
Sommer, were also managing directors and stockholders of the Nov- 
elty Grey Iron Foundry Company, and that, notwithstanding the plant 
was worth no more than the amount of the mortgage, they took the 
same over on July 2, 1906, at $15,000 subject to the mortgage; that 
Sommer, as président of said Reliable Foundry & Machine Company, 
issued its stock to the amount of $30,500 without the same being paid 
for, and thereby fraudulently held out to the public that the said cor- 
poration had a capital stock to the amount issued, and that the plain- 
tiff and its assignors in reliance upon the truth of said représentations 
extended crédit and sold and delivered merchandise; that the said 
corporation, under the management of défendant Sommer as prési- 
dent, managing officer, and director, incurred indebtedness in excess 
of $54,397 and in excess of two-thirds of its capital stock, the limit 
of its authorized indebtedness under the laws of lowa; that the de- 
fendant George B. Stewart was the attorney for said Aldo Sommer, 
and as such in possession of the notes and mortgage given by the 
Novelty Grey Iron Foundry Company to Aldo Sommer recorded 
April 30, 1906, and prayed that it hâve judgment against Aldo Som- 
mer for a claim originally held by it and certain other claims to 
which it held assignments, and asked the enforcement of an équitable 
lien upon the notes and mortgage in question. On the niorning of 
the 17th of September George B. Stewart filed with the référée a 
pétition for an injunction restraining the said Roger Brown & Co. 
and John L. Benbow, their attorney, from proceeding further with 
said suit in the district court of Lee county, lowa, in so far as it af- 
fects the proceedings of the trustée to sell said property and the right 
of the intervening petitioner, Aldo Sommer, to bid upon said prop- 
erty and apply his lien as established in said bankruptcy court in 
payment for the said property in case he became a successful bidder 
for the same, and in so far as it affects the right of said intervener 
to transfer said lien and the notes secured thereby. Upon the filing 
of this pétition, an injunction was granted by the référée restraining 
Roger Brown & Co. and John L. Benbow, their attorney, from pro- 
ceeding further with the action in the district court of Lee county 
in so far as it affects the proceedings of the trustée to sell said prop- 
erty and the right of the intervening petitioner, Aldo Sommer, to bid 
upon said property and apply his lien by transferring the same or 
otherwise in payment for said property. Later in the same day the 
property was sold at public auction to Harvey G. Riggs for the 
amount of the mortgage held by Aldo Sommer, and Riggs turned in 
the said notes and mortgage in payment therefor. The district judge 
at first refused to confirm the sale, but later, on rehearing, enjoined 
the prosecution of the case in the state court and confirmed the sale, 
and Roger Brown & Co. and John L. Benbow filed a pétition for re- 
view in this court. 
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This proceeding is under section 24b of the Eankruptcy Act, as fol- 
lows: 

"The several Circuit Courts of Appeal shall Lave jurisdictiou in equity, 
eitlier interloeutory or final, to superintend and revise in niatter of law the 
proceedings of the several inferior courts of bankruptcy within their Juris- 
dictiou. Such Power shall be exercised on due notice and pétition by any 
party aggrieved." 

It will be observed that by the exact wording of the statute the re- 
lief extends onlv to "revise in matters of law." In re H. H. Loving, 

Trustée, 224 U.'S. 183, 32 Sup. Ct. 446, 56 L. Ed. ; In re Muel- 

1er, 135 Fed. 711, 68 C. C. A. 349. 

[1] The présent bankruptcy law makes no express provision for 
sale by the trustée free of incumbrance, but it is uniformly held that 
he may be authorized to so sell if there are reasonable grounds for 
believing that more could be realized than the amount of the incum- 
brance. In re Union Trust Co., 122 Fed. 937, 59 C. C. A. 461 ; Shoe 
& Leather Reporter, Petitioners, 129 Fed. 588, 64 C. C. A. 156. 

The equity of rédemption of mortgaged property passes to the trus- 
tée, and the trustée in this case took and retained actual possession 
of the mortgaged property. If such property is so incumbered that 
nothing can be realized above the incumbrance, it is the duty of the 
trustée to abandon the property, but in this case the property was 
appraised at $15,000, and the trustée and référée both had reason to 
think something could be realized above the mortgage. The order 
of sale was not, therefore, ill advised, and it was ordered that the 
property be sold free from incumbrance, and the amount of the in- 
cumbrance was ascertained and ordered first paid out of the proceeds. 
The petitioner, Roger Brown & Co., was notified of the application to 
sell, and was bound by any limitation upon that order as made. The 
court thus acquired an incidental right to adjudicate the amount of 
the incumbrance and to provide that the same might be credited on 
the purchase price and had exercised that jurisdiction long before the 
action in the state court was commenced. The petitioner not oïdy 
had notice of the application to sell, but the trustée, who represented 
it, actually appeared in the proceedings. The court had authority to 
make the order. In re Harralson, 179 Fed. 490, 103 C. C. A. 70, 
29 L. R. A. (N. S.) 737. 

[2] After the order was made Roger Brown & Co., by the suit in 
the state court, sought to nullify so much of the order in the bank- 
ruptcy court as provided that, if the bidder at the sale "is the holder 
of an established lien, such bidder may hâve crédit for the amount 
thereof upon his bid." The only lien ever claimed by Roger Brown 
& Co. against the Aldo Sommer mortgage was the one sought to be 
established by the action in equity in the district court of Lee county 
and at the time that the order of sale was made and until within about 
24 hours of the date fixed for the sale at public auction the petitioner 
had no lien upon the Sommer mortgage. If the court made an order 
for a sale free from incumbrance, this of necessity clothed it with 
power to make an order as to the payment of incumbrances. Chaun- 
cey V. Dyke, 119 Fed. 1, 55 C. C. A. 579. 
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It is contended that the référée had no power to issue the injunc- 
tion, but that, if an injunction could hâve been issued, it must bave 
been by the judge. 

It is provided by General Orders 12, subd. 3 (89 Fed. vii, 32 C. C. 
A. xvi), that application for an injunction to stay proceedings of 3' 
court or officer of a state shall be heard and decided by the judge. 
It has been claimed that the bankruptcy act confers this authority 
upon the référée and the provision of the gênerai orders is therefore 
void. In re Berkowitz (D. C.) 143 Fed. 598. But, aside from that 
question, this injunction did not stay a court or officer of a state, 
but left them free to proceed. It enjoined the plaintiff from prose- 
cuting an action in the state court. Whether the provision of gên- 
erai orders No. -12 is valid or invalid, and whether the fact that the 
référée enjoined not a state court or officer but a citizen will afïect 
the applicability of the General Orders, need not be determined, for 
in this case the court below upon its own motion broadened and is- 
sued the injunction anew. In re Benjamin (D. C.) 140 Fed. 320. 

Nothing amounting to an errer of law has been called to the at- 
tention of the court, and the pétition is dismissed. 



BTRD V. HALL et al. t 
(Circuit Court of Appeals, Eighth Circuit. May 6, 1912.) 
No. 3,659. 

1. FnAUDTTI.ENT CONVETANCES (§ 172*) VALIDITT OF DEED AS BETWEEN PAR- 

TIES AND PRIVIES. 

A deed of Itmds Is effective to pass tltle and blndlng on the grantor, 
his helrs. executors, and administra tors, even if made wlth Intent to 
hliider, delay, or defraud credltors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. DIg. 
§§ 523-529, 542; Dec. Dlg. i 172. ♦] 

2. Executors and Administeatoes (§ 57*) — Pbopertt Constitutino AssBfs 

— Pkopertï Fbaudulently Conveted. 

Under the laws of Missouri, lands fraudulently conveyed form no 
part of the estate of deceased grantors, and the probate court has no 
jurlsdictlon to order them sold for the payment of debts, and. If such 
an order Is made, an admlnistrator's deed executed thereunder conveys 
no title or Interest. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dig. i§ 66, 117 ; Dec. Dlg. § 57.*] 

3. Fraudulent Convetances (| 315*)— Decbeb Settino Asidk — Pebsons 

Entitleu to Claim Benefit. 

A deeree In a creditor's suit setting aslde a deed as fraudulent so far 
ns necessary to secure the debts of the complalnants does not affect the 
valldity of the conveyance beyond Its terms, so far as the parties there- 
to. or other credltors who hâve not aslced relief, are concemed. 

FEd. Note. — For other cases, see Fraudulent Conveyances, Cent Dlg. Sf 
97:i-075 ; Dec. Dlg. § 315.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

*For other cases aee same topic £ { numbbs In Dec. & Am. Dlga. 1907 to dat«, t Bep'r IndazM 
t Rehearing denled July 22, 1912. 
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Action at law by Abraham R. Byrd against George Allen Hall and 
the Decatur Egg Case Company. Judgment for défendants, and plain- 
tiff brings error. Reversed. 

Wilson Cramer and R. B. Oliver, St., for plaintiff in error. 
Martin L. Clardy and Robert A. Anthony, for défendants in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. This is an action of ejectment^for 
section 6, township 16, range 8, Dunklin county, Mo., and for rents 
and profits. A jury being waived, the cause came on for trial before 
the court, and judgment was rendered in favor of the défendants. 
The trial court, upon the conceded facts, was requested by the plain- 
tiff to déclare the law in his favor, which requests being refused, ex- 
ceptions were taken, and the case is now her© on writ of error. The 
imdisputed facts upon which the correctness of the judgment dépends, 
are as foUows: 

May 24, 1871, William S. Sugg, being the owner of 20,000 acres 
of land in Dunklin county, Mo., including the land in controversy, 
conveyed the same by warranty deed to his brother, Wylie P. Sugg. 
William S. Sugg died in the year 1873. In April, 1875, a number 
of his creditors who had obtained judgments against him brought a 
suit in equity in the circuit court of Dunklin county, Mo., entitled, 
"St. Francis Mill Company et al. v. Wylie P. Sugg," 169 Mo. 136, 
69 S. W. 360, to set aside the deed above mentioned, and to subject 
the real estate therein described to the payment of such judgments, 
charging that said deed had been made without considération and in 
fraud of the creditors of William S. Sugg. Such proceedings were 
thereafter had in such action that at the August term, 1880, of the 
circuit court of Dunklin county, a décision was rendered therein de- 
claring said deed of May 24, 1871, fraudulent and void as to the 
plaintiffs therein as creditors of William S. Sugg. The material part 
of the decree rendered is as follows : 

"At the date of the making of the eonveyance in the pétition set forth, 
from William S. Sugg to Wylie P. Sugg, the said William S. Sugg was largely 
indebted to the plaintiffs and others, and that the eonveyance from Wil- 
liam S. Sugg to Wylie P. Sugg, bearing date the 24th day of May, A. U. 1871, 
by whieh the said William S. Sugg conveyed to the said Wylie P. Sugg the 
following described real estate [hère foUov^s description of some 20,000 acres 
of land embraclng lands described in this cause] was made and contrived by 
and between the said William S. Sugg and Wylie P. Sugg, wlth intent to 
hinder, delay, or defraud the creditors of the said William S. Sugg. It is 
therefore consldered, adjudged, and decreed that said deed of eonveyance be 
declared fraudulent and void, and that the same be set aside and for naught 
held as to the plaintiffs herein as creditors of said William S. Sugg, except 
as to the following land in said deed descril ed, which are, by agreemeut of 
the parties herein, excepted and exeluded, and said deed is not set aside as 
to the following described of said lands. [Hère follows descripilon of atout 
3,000 acres excepted.] " 

Without following this cause in its subséquent course through the 
courts of Missouri, it will only be necessary to state that the litigation 
was finally ended in 1907 by a décision of the Suprême Court of Mis- 
souri upholding and sustaining the decree above mentioned, and di- 
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recting the circuit court for Jefïerson county, Mo., to which the venue 
of the action had been changed, to enter a decree in conformity there- 
with. The circuit court of Jefferson county on September 19, 1907, 
obeyed the mandate of the Suprême Court. It does not appear that 
the plaintiffs in said action ever took any proceedings therein to sat- 
isfy their claims out of the land as to which the deed from William. 
S. Sugg to Wylie P. Sugg was held void. 

Soon after the decree of 1880 was rendered. Benjamin T. Walker, 
as administrator of the estate of William S. Sugg, deceased, caused 
the lands in regard to which the above conveyance had been held 
void to be inventoried and appraised as required by law as property 
of his intestate, and presented his pétition in due form of law to 
the probate court of Dunklin county, praying that said lands be sold 
for the payment of the debts of said deceased. In pursuance of said 
pétition the probate court did, at its June terni, 1881, make an order 
for the sale of said land at public vendue for the satisfaction of said 
debts, and, in pursuance of said order, said administrator sold on 
September 14, 1881, to one George Rogers section 6, township 16, 
range 8, the real estate in controversy. 

The Decatur Egg Case Company claims title from George Rogers 
by mesne conveyances; the défendant George Allen Hall being its 
tenant in possession of the land. The plaintiff, Byrd, claims title by 
mesne conveyances from the heirs of Wylie P. Sugg. It will thus 
be seen that the correctness of the judgment below dépends upon 
the validity of the sale of the land by the probate court of Dunklin 
county. 

[1] The deed from William S. Sugg to Wylie P. Sugg was ef- 
fective to pass title, and was binding on the grantor, his heirs, execu- 
tors, and administrators, even if made with intent to hinder, delay, or 
defraud creditors. Bump on Frdl. Conv. (2d Ed.) §§ 436, 437, and 
438 ; Stevenson v. Edwards, 98 Mo. 622, 12 S. W. 255 ; Crook v. 
Tull, 111 Mo. 283, 20 S. W. 8; Thompson v. Cohen, 127 Mo. 215, 
28 S. W. 984, 29 S. W. 885; Charles v. White, 214 Mo. 187, 112 
S. W. 545. 21 L. R. A. (N. S.) 481, 127 Am. St. Rep. 674; Hayes 
V. Fry, 110 Mo. App. 20, 83 S. W. 772; Knapp v. Knapp, 118 Mo. 
App. 685, 96 S. W. 295; Brasie v. Minneapolis Brewing Co., 87 
Minn. 456, 92 N. W. 340, 67 L. R. A. 865, 94 Am. St. Rep. 709. 

In the case of Charles v. White, 214 Mo. 202, 112 S. W. 547, 21 
L. R. A. (N. S.) 481, 127 Am. St. Rep. 674, supra, the court said: 

"No riile of law Is more flrinly established than that the transfer of prop- 
erty In fraud of creditors, while void as to theni, is bluding on the parties 
and those in prlvity with them. The statutes against fraudaient convey.inc- 
es are designed to protect the Interest of creditors, and were not Intended in 
any nianner to affect the rights of the parties theniselves to the conveyances. 
ïhls has been the uniform rule of décision in thls state since Van Winlde 
V. McKee, 7 Mo. 4.35. Doggett v. Ins. Co., 19 Mo. 201 ; Whitaker v. Whltaker. 
157 Mo., loc. cit. 353, 58 S. W. 5 ; 14 Amer. & Eng. Ency. Law (2d Ed.) 273, 
276, note 3, and cases cited ; 20 Cyc. 419, 608." 

[2] William S. Sugg died in the year 1873. Having previously con- 
veyed the land in question by deed duly executed, although it may 
hâve been fraudulent as to creditors, he had at the time of his death 
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no tîtle either légal or équitable subject to administration. Under the 
laws of Missouri, lands fraudulently conveyed form no part of the 
estate of deceased grantors, and the probate court bas no jurisdiction 
to order them sold for the payment of debts. George v. Williamson, 
26 Mo. 190, 72 Am. Dec. 203; Jackman v. Robinson et al., 64 Mo. 
289; Hall v. Callahan, 66 Mo. 316, 323; Zoll v. Soper, 75 Mo. 460. 
In the case of George v. Williamson, supra, the Suprême Court of 
Missouri, by Napton, J., says: 

"Tàe conveyance of Williamson, however fraudulent against his creditorK, 
was valld against him and liis lieirs. At his death the land constltuted no 
part of his estate, nor could the admlnistrator, wtio represented lils interests, 
undertake to set it aside ; nor had the county court any jurisdiction over the 
uiatter. The sale, therefore, under the order of the county court conveyed no 
title." 

Counsel for the défendants in error in their brief concède the above 
propositions. They urge, however, the proposition that, although the 
probate court of Dunklin county would hâve no jurisdiction to en- 
tertain an action for the purpose of setting aside the deed from Wil- 
liam S. Sugg to Wylie P. Sugg as being fraudulent as to creditors 
of William S. Sugg, still, the deed having been avoided by the court 
having such jurisdiction, the admlnistrator of William S. Sugg could 
inventory the lands after such deed had been avoided, and sell the 
same to pay the debts of William S. Sugg. There is a dictum in 
the case of St. Francis Mill Company v. Sugg, 169 Mo. 136, 69 S. 
W. 360, which might lend some support to this contention. The lan- 
guage referred to is as follovvs: 

"But there is no authority for the proposition that creditors migbt not 
assall a deed made to defraud them by their deceased debtor in his lifetlnie, 
and, when the deed is set aside at their suit, that the admlnistrator may not 
treat the property thus uncovered as assets of the estate." 

The question as to whether in such a case the probate court of 
Missouri would hâve jurisdiction was not involved in the case in 
which the language above quoted was used, and we think there is con- 
trolling authority to be found in the statutes and décisions of Mis- 
souri to the contrary. Section 169, Annotated Statutes of Missouri 
1906, vol. 1, provides what an administrator's deed shall contain, and 
section 172 of the same statutes provides what an administrator's deed 
shall convey. They are as follows: 

"Sec. 169. If Approved, Deed to be Made — Contents — If such report be 
approved by the court, such sale shall be valid, and the executor or admin- 
istrator shall exécute, acknowled.a;e and deliver to the purchaser a deed, re- 
ferring in apt and appropriate ternis to the order oC sale, and the court by 
whieli it was made, the certiflcate of appraisement, the advertisenieut, the 
time and place of sale, the report of the proceedings and order of approval 
thereof by the court, and the considération, and eonveyiug to the purchaser 
ail the right, title and interest which the deceased had in tïie same." 

"Sec. 172. What Deed Shall Convey — Such deed shall convey to the pur- 
chaser ail the right, title and interest which the deceased had in such real es- 
tate at the time of his death, discharged from liability for his debts, and be 
évidence of the facts therein recited." 

By the express terms of the decree avoiding the deed from William 
S. Sugg to Wylie P. Sugg the avoidance is limited to the plaintiffs 
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in tliat action. Therefore, not only upon gênerai principles of law, 
but by the ternis of the decree itself, no interest in the land con- 
veyed remaitied in William S. Sugg at the time of his death, nor did 
the decree do anything more than to authorize the plaintiffs to proceed 
in the action in which the decree was rendered and hâve the land 
sold to pay their claims. If the plaintiffs declined to proceed against 
the land, no other persons, so far as this record shows, could attack 
the title of Wylie P. Sugg or his heirs. 

[3] A decree voiding a deed as to creditors of the grantor leaves 
the deed operative between the parties. Such a decree is a decree 
sub modo and binding only as to such creditors, A judgment which 
sets aside a conveyance so far as necessary to secure plaintiff's debt 
does not affect the validity of the conveyance beyond its terms so 
far as other creditors who hâve not asked relief are concerned. 20 
Cyc. p. 821, citing McDowell v. McMurria, 107 Ga. 812, 33 S. E. 
709, 7} Am. St. Rep. 155; SchuUz Succession, 39 La. Ann. 505, 2 
South. '47; Norton v. Norton, 5 Cush. (Mass.) 524; Knapp v. Crâne, 
14 App. Div. 120, 43 N. Y. Supp. 513; Dawley v. Brown, 11 N. Y. 
St. Rep. 260; Boggess v. Scott, 48 W. Va. 316, 37 S. E. 661; Kerr 
V. Hutchins, 46 Tex. 384. 

If a conveyance is set aside by creditors of the grantor, it is set 
aside only as to such creditors, and does not operate. to revest title 
in the grantor, his heirs, or one claiming under him, and any sur- 
plus resulting from the property belongs to the grantee. 20 Cyc. p. 
617; Stevenson v. Edwards, 98 Mo. 622, 626, 12 S. W. 255; Needles 
v. Ford, 167 Mo. 495, 510, 67 S. W. 240; Charles v. White, 214 
Mo. 190, 112 S. W. 545, 21 L. R. A. (N. S.) 481, 127 Am. St. Rep. 
674; Munday v. Vail, 34 N. J. Law, 418; Bell v. Wilson, 52 Ark. 
171, 12 S. W. 328, 5 L. R. A. 370; Bohn v. Weeks, 50 111. App. 
236; Keeton v. Bandy (Ky.) 74 S. W. 1047; Bump on Frdl. Conv. 
(2d Ed.) pp. 469, 551 ; Wait on Frdl. Conv. § 171 ; 2 Amer. & Eng. 
Eq. Dec. p. 338 ; 1 Story's Eq. § 371 ; Graham v. Railroad Co., 70 
U. S. 704, 18 L. Ed. 247; Barnes v. Railroad Co., 122 U. S. 1, 7 
Sup. Ct. 1043, 30 L. Ed. 1128. 

The administrator's deed to Rogers under which défendants claim 
title by virtue of the express statutory provision above quoted con- 
veyed only such interest in the land described therein as William S. 
Sugg had at the time of his death, and, as it clearly appears that he 
had no interest in the land, the deed conveyed none. Not only this, 
but the probate court of Dunklin county, on the face of the record, 
was without jurisdiction to order a sale of the lands for the reason 
that William S. Sugg in his lifetime had parted with the title to the 
same, and it never thereafter became a part of his estate, subject to 
administration in the probate court. 

It results from our views as herein expressed that the judgment 
below must be reversed and a new trial granted ; and it is so ordered. 



DNITED STATES V. WATERS-PIEECE OIL (X). SQ7 

SUGG et al. v. ESKBW et al.t 

(Circuit Court of Appeals, Elghth Circuit May 6, 1912.) 

No. 3,658. 

In Error to the Circuit Court o( the United States for the Eastern Dis- 
trict of Missouri. 

Action at law by Clyde F. Sugg and otliers against John Eskew and the 
Deeatur Egg Case Company. Judgment for défendants, and plalntlffs bring 
error. Reversed. 

Wllson Cramer and R. B. Oliver, Sr., for plaintiffs in error. 
Martin L. Clardy and Robert A. Anthony, for défendants In error. 
Before SANBORN, ADAMS, and CARLANB, Circuit Judges. 

CARLAND, Circuit Judge. This Is an action in ejectment for section 36. 
townshlp 17, range 7, Dunklln county, ,Mo., and for rents and profits. Our 
décision in No. 3,659, Byrd v. Hall and Deeatur Egg Case Company et al.. 
196 Fed. 762, must rule this case. The judgment below is therefore reversed, 
and a new trial granted for the reasons stated ta the opinion in that case. 



UNITED STATES T. WATERS-PIERCE OIL CO. (two cases). 

(Circuit Court of Appeals, Elghth Circuit. May 6, 1912.) 

Nos. 3,542, 3,543. 

1. Public Lands (J 11*)— Boxing Trees foe Ttjbpentine — Rights of En- 

TBTMAN BECOVEBY OF PBODTJCT BT UNITED STATES. 

Prior to thé passage of Act June 4, 1906, c. 2571, 34 Stat. 208, making 
It a crlmlnal offense to box trees on land of the United States, or covered 
by any unperfected settlement or entry, for the purpose of obtaining 
pltch, turpentine, or other substance, it was not unlawful for an entry- 
man. In possession of land under a valid entry, to make such use of 
trees thereon In the proper, customary way; but since the passage of 
sald act such boxing of trees by an entryman is unlawful, and he ac- 
qulres and can convey no title to the sap extracted, whlch becomes Per- 
sonal property of the United States, and the govemment may reclalni 
the same, or Its products, even from an innocent purchaser. If speclfically 
identlfied, or recover from him Its value, If not so Identlfled. 

(Ed. Note. — For other cases, see Public Lands, Cent. Dig. S§ 9, 11-13 ; 
Dec. Dlg. S 11.» 

Rights acquired by homestead settlements and entrles, see note to 
McCune v. Essig, 59 C. O. A. 434.] 

2. WOKDS AND PhBABES — "CULTIVATION." 

The turpentine Industry does not Involve a "cultlvation" of the trees, 
80 as to make the sap fructus industrlales, whlch may as properly be 
taken by an entryman as grasses or fruits ; "cultlvation," as an agri- 
cultural term, not belng applicable to the process of extracting turpen- 
tine sap. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, 
p. 1781.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

*For other eu» Me >ame toplc A { hombbh in Dec. ft Am. Diga. 1907 to date, t Rep'r Indexe* 
t Rehearing denled Juljr 22, 1S12. 
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Actions at law by tlie United States against the Waters-Pierce Oil 
Company. Judgments for défendant, and the United States brings 
error. Affirmed in one case, and reversed in the other. 

For opinion below, see 180 Fed. 309. 

Charles A. Houts, U. S. Atty. 

John D. Johnson (Loomis C. Johnson, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The government brought two actions 
against the Waters-Pierce Oil Company to recover the value of tur- 
pentine products of the sap of long-leaf yellow pine trees growing on 
two quarter sections of land in Alabama. The actions were consol- 
idatedi for trial, and at the close of the évidence the trial court directed 
verdicts for défendant. 

The lands were subject to unperfected homestead entries by Painter 
and Malone, and the turpentine sap was extracted from the trees by 
the entrymen, who sold it to distillers, who in turn converted it into 
turpentine and rosin, which, intermingled with other like products of 
their distilleries, they sold to défendant. The défendant was an in- 
nocent purchaser. Painter's homestead entry and turpentine opéra- 
tions were in 1907 ; those of Malone in 1904 and 1905. Thèse dates 
are important, because on June 4, 1906, Congress passed an act (34 
Stat. 208) which provides : 

"That every persoii who sliall eut, chip, chop or box any tree on any lands 
belonglng to the United States or on auy lands covered by or embraeed in 
any unperfected settlenient, application, fliing, entry, sélection or location, 
made under any law of the United States, for the purpose of obtainlng from 
such tree any pltch, turpentine or other substance * • * shall be gullty 
of a misdeiueanor," etc. 

Several matters may be disposed of without extended discussion. 
Prior to the Painter entry in 1907 the land involved was subject to 
another homestead entry, but the entryman relinquished it and Painter 
bought his improvements. This is not important. Painter's homestead 
right began when he made his own entry. It did not relate back to 
the initiation of the prior entry, which was abandoned. Again, it ap- 
pears that after the trees were eut, the sap extracted, and) the products 
sold to défendant, Painter relinquished his entry and disposed of his 
improvements to another, who entered the land and perfected the right 
to a patent. This does not help the défendant. Painter's homestead 
entry, unperfected, did not devest the government of its légal title 
to the land. Nor was it devested by any subséquent patent to Painter 
which could relate back to the initiation of his entry. The sap, when 
extracted from the trees, became personal property, and if it was ex- 
tracted by Painter in violation of the act of Congress above quoted 
hé acquired no right to it and could convey none ; and in accordance 
with long-established and well-settled principles the government could 
reclaim the sap or its products, if specifically identified, even in hands 
of an innocent purchaser, or recover from him the value, if not so 
identified. The right and remedy of the government were not de- 
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stroyed by the making and perfection of an entry by another person 
after abandonment by Painter. In this particular the case is distin- 
guishable from United States v. Détroit Timber & Lumber Ce, 67 
C. C. A. 1, 131 Fed. 668, Id., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. 
Ed. 499. In that case the equities were weighed between the govern- 
ment and a bona fide purchaser of timber from lands embraced in en- 
tries fraudulently made, but which had been perfected. The final re- 
ceipts showed an apparently perfect équitable title. 

[ 1 ] There remain for considération the question whether the home- 
steaders, whose entries were unperfected, lawfully eut or boxed the 
trees standing on the land and removed the sap therefrom, and the 
true construction of the act of 1906. The turpentine industry bas 
long prevailed in the South, and been recognized as one of the im- 
portant businesses. We do not judicially knovv that when it is careful- 
ly and conservatively conducted the continued life and vigor of the trees 
are impaired or the value of the land lessened. There is no common 
knowledge to that effect of which we can avait ourselves. Prior to 
1906 the land laws of the United States containedi no definite prohibi- 
tion of the practice as to trees on lands embraced in unperfected en- 
tries, and there is no course of reported judicial décisions indicating 
a settled policy of objection on the part of the government. Thèse 
considérations justify the conclusion that before the passage of the 
act of Congress it was not unlawful for the entryman to make such 
use of the trees in the proper, customary way. Bryant v. United 
States, 45 C. C. A. 145, 105 Fed 941. 

It cannot be denied, however, that the haste for private gain does 
not always comport with a wise conservation of nature's resources, 
and that the practice under considération, when intemperate and Un- 
restrained, is likely to resuit in a permanent impairment of the chief 
value of the land. The sap is the blood of a tree and is essential to 
its life and growth. It may spare some from an abundance, but ob- 
viously there is a measure which, if exceedied, means injury or death. 
Many forests may be seen in the South in which the trees bave been 
almost girdled with the ax in the hasty endeavor to secure the sap, and 
it is debatable whether in that condition their value for timber will 
long remain unimpaired. Congress may well bave concluded that the 
better course was entirely to forbid a practice, which cannot éasily 
be regulated, and which is so susceptible to abuse, and we think that 
is the intent of the act of 1906. It is in harmony with the important 
objects of the laws relating to the disposition of the public domaih, 
and tends to protect it from fraudulent entries and the commission of 
injury and waste. If, as is frequently the case, the land is chiefly val- 
uable for the treés or the turpentine products, the entryman's com- 
plète right and dominion is but postponed until he perfects his entry. 
A waste or substantial appropriation of the value before the perfec- 
tion of the entry lessens his incentive to persist, and so tends to de- 
f eat the aim of the law. The act of 1906 is not directed solely against 
the trespasses of strangers, but by the scope of its letter and by its 
spirit it also applies to the conduct of the entrymen themselves. 

[2] It is urged by défendant that the turpentine industry involves- 
196 F.— 49 
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a cultivation of the trees, and that the sap is fructus industriales, 
which may as properly be taken by an entryman as the grasses of 
the fields, annual fruits, or the products of planted seeds. This is 
but an argument against the policy of the act of Congress. Besides, 
it ignores a substantial différence. Turpentine sap is obtained by 
cutting through the bark and exposing the fiber of the trees, which 
is chipped and hacked. From time to time the exposed area is en- 
larged to excite the flow of the sap, and when not restrained by the 
Personal interest of ownership the temptation to injudicious and ex- 
cessive cutting may lead to injurious results much greater and more 
immédiate than follow ordinary improper husbandry. Cultivation, as 
an agricultural term, is not properly applicable to the process of ex- 
tracting turpentine sap. 

The judgment in case No. 3,542 is reversed, and the case remanded 
for a new trial; in case No. 3,543, the judgment is affirmed. 



HAERISON et al. t. RICHARDS. 

(Circuit Court of Appeals, Elghth Circuit. May 14, 1912.) 

No. 3,610. 

Cbeditors' Suit (§ 46*) — Evidence — StrFFiciENCY. 

Evidence considered in a credltors' suit to subject real estate in the 
name of a wife to a judgment against lier tiusband, on the ground that 
It was purchased wlth the proceeds of other property fraudulently con- 
veyed by the judgment debtor to his wife, and held insufflaient to sus- 
tain such allégation of fraud. 

[Ed. Note.— For otlier cases, see Creditors' Suit, Cent Dig. §§ 182- 
184; Dec. Dig. § 46.*] 

Sanbom, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by William S. Richards against James Harrison and 
Hettie W. Harrison. Decree for complainant, and défendants ap- 
peal. Reversed. 

W. H. Keating and James A. Devitt (Edward R. Mason, on the 
bfief), for appellants. 

Chéster W. Whitmore and Wm. McNett (Walter McNett, on the 
brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, J. This is a suit by William S. Richards to subject real 
property, the légal title to which is in Hettie W. Harrison, to the 
lien of a judgment against James Harrison, her husband. Complain- 
ant obtained a decree and the défendants appealed. 

Thç. important facts so far as they need be recited are as follows: 
Septethber 3. 1885, James Harrison with others executed a note for 
$5,000 to Seth Richards, complainant's ancestor. There was a con- 
troversy whether Harrison was a principal debtor or a surety for his 

*For oUier casas eee same toplc £ S kvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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comakers, but ît îs not important. Complainant sought to trace the 
proceeds of the note to Harrison, but we think without success. 
When the note was executed, a résidence property in Osceola, lowa, 
worth about $1,200, and then occupied by the Harrisons as a home- 
stead, stood in the name of Mr. Harrison. There was also in his 
name by an unrecorded deed a half section of uncultivated land a 
few miles from town. Its value was $4,200, but it was subject to 
$3,000 of mortgages. The deed was recorded January 4, 1886. The 
note signed by Harrison became due September 3, 1886. On May 
28, 1888, Harrison conveyed both properties to his wife for a recited 
considération of $5,000, and the deed was recorded the following day. 
The résidence property was not then occupied by them, but, in the 
view we take of the case, whether it was still their homestead need 
not be determined. In December, 1888, and March, 1889, Seth Rich- 
ards, the payée of the note, took security of the makers other than 
Harrison. On March 10, 1890, the résidence property was sold for 
$1,200, on April 25, 1890, the half section of land was rnortgaged for 
$2,650, and on January 20, 1891, it was sold for $3,059.50 above the 
incumbrances. Seth Richards sued Harrison on the note on July 28, 
1890, and obtained judgment against him April 29, 1891. Seth Rich- 
ards died July 9, 1895, and on January 1, 1897, the judgment passed 
to complainant. The proceeds by mortgage and sales of the property 
above referred 'to were directly or indirectly and to a substantial 
degree invested with other funds which unquestionably belonged to 
Mrs. Harrison in other real property and the titles taken in her name. 
Complainant now seeks to subject the last acquired property to the 
payment of his judgment to the extent that the proceeds of that first 
owned were invested therein, upon the ground that the conveyance of 
May 28, 1888, from Harrison to his wife was fraudulent and with- 
out considération. No attack was made upon the conveyance to Mrs. 
Harrison, nor effort to en force the judgment until 1907. During the 
19 years which elapsed after the conveyance and the 16 years follow- 
ing the date of the judgment the good faith of the transaction was 
not challenged. In the summer of 1897 Harrison called on com- 
plainant, and offered to settle the judgment for a small sum, and in 
response to a question of complainant he said he had no means. 
Aside from this, there was no investigation and no inquiry whatever 
about the transaction or the financial responsibility of Harrison. On 
June 24, 1905, Harrison filed his pétition to be adjudged bankrupt, 
scheduling the judgment as his only liability, and was examined be- 
fore the référée in bankruptcy in September of that year. It is 
claimed that the conveyance to Mrs. Harrison in 1888 was first dis- 
closed as fraudulent by this examination, and that complainant then 
learned of it for the first time. This suit was brought October 11, 
1907. The statutes of limitation of lowa where the transactions oc- 
curred and the property involved is located provide that actions for 
relief on the ground of fraud in cases theretofore solely cognizable 
in courts of chancery must be commenced within five years from the 
discovery of the fraud; and the highest judicial tribunal of the state 
holds the familiar rule that whatever is sufficient to put a person upon 
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inq^jiry is , équivalent to a discovery. The défenses in the présent 
suit are a déniai oi the fraud charged, the statute of limitations, and 
lâches. An exhaustive considération of the voluminous record has 
convinced us that complainant must fail upon the merits. The proof 
is conclusive that Harrison never had any means of conséquence aside 
from his salary as a minister of the gospel which ranged from $400 
to $800 a year and the moneys he obtained from his wife. He once 
engaged in the stock business, but it was a losing venture. His sal- 
ary and earnings were manifestly insufficient for the support of his 
family and the rearing and éducation of their three children. The 
original sources of ail the real property they ever owned were sub- 
stantial gifts to Mrs. Harrison from her father and her share of her 
mother's estate. The amounts and approximate dates of her receipt 
of them are we think clearly shown. Either the property Harrison 
conveyed to her in 1888 was already equitably hers or he was indebted 
to her for the avails of her father's wedding présent some yeârs 
before, in a sum largely in excess of its value above incumbrances. 
In the latter event he had a légal right to prefer her as a créditer. 
It is suggested that the property conveyed had been previously put 
in his name to give him a false standing or crédit. But, when Rich- 
ards' note was executed, the résidence property was a homestead, and 
Harrison's deed for the half section of land was not of record. It 
is mère spéculation that Harrison's supposed ownership induced an 
extension of crédit that would not otherwise hâve been given. There 
is no évidence that he knew of Harrison's unrecorded deed, or, if 
he knew of it, that he objected to Harrison's subséquent conveyance 
to his wife, or attempted to investigate the recited considération. 

There is confusion and Contradiction in the testimony of Mrs. Har- 
rison, but no more than would naturally be expected under the cir- 
cumstances. She is a woman of advanced years, and was first called 
as a witness in the bankruptcy proceedings and sharply examined by 
counsel as to transactions conducted for her by her husband many 
years before, with little time for reflection or refreshment of mem- 
ory. Counsel for complainant dwell much upon the failure 'of de- 
fendants to make certain matters clear, but the charge of fraud is 
made by complainant, the burden is upon him, and he is responsible 
for the long delay in proceeding. We think the évidence taken in 
its entirety fails to show that fraud was committed or intended, or 
that Harrison has any interest in the property involved. 

The decree is reversed and the cause is remanded for dismissal 
of the bill. 

SANBORN, Circuit Judge, dissents. 



LACHENMAIEK V. HANSON 773 

LACHENMAIBR et al. v. HANSON. 
(Circuit Court of AiJ])eals, Eiglitli Circuit. May 6, 1912.) 

No. 3,064. 

1. BiLLS AND Notes (§§ 492, 537*) — Action.s — I^klivery — Burueis' of Pkoof 

— Question for Jury. 

In an action on a promissory note, wliicli is prodnced and introduced 
in évidence by phiintilï, the burden of proof to sustain the del'ense that 
it was never dellvered is cast on défendant, and wliere tlie évidence is 
couflicting tlie ciuestlon is one for the jury. 

[Ed. Note.— For ottier cases, see Bills and Notes, Cent. Dig. §§ 1649- 
1651, 1862-1891 ; Dec. Diir. §§ 492, 537.*] 

2. Bills and Notks (§ 63*) — Delivery. 

An indorsejuent on a note that It «as given in connection with a con- 
traet for a deed to certain land does not nialie the note a part of another 
written instrument, delivery of which niust be proved to sustain an 
action on the note. 

[Ed. Note. — l'or other cases, see Bills and Notes, Cent. Dig. §§ 95- 
103; Dec. Dig. § 63.*] 

In Error to the Circuit Court of the United State.s for the District 
of North Dakota. 

Action at law by William A. Hanson against Lot Lachenmaier and 
Adam Nagel, Jr. Judgment for plaintifï, and défendants bring error. 
Affirmed. 

Charles E. Wolfe (Wolfe & Schneller and G. M. Gannon, on the 
brief), for plaintiffs in error. 

W. S. Lauder (Wishek & Shubeck, on the brief), for défendant in 
error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Hanson, hereinafter called the plain- 
tifï, sued Lachenmaier and Nagel, hereinafter called the défendants, 
upon a promissory note dated October 19, 1908. It was alleged in 
the complaint that the défendants executed and delivered the note to 
plaintifï, thereby jointly and severally promising and agreeing to pay 
to him or his order, on or before November 15, 1908, the sum of 
$4,500, with interest at the rate of 6 per cent, per annum until paid. 

The défendants, as a défense to the note, pleaded that it was ob- 
tained from them by fraud and false représentation, and had never 
been delivered to the plaintiff. The case subsequently came on for 
trial, and the jury returned a verdict in favor of plaintiff, upon which 
judgment was rendered, and the case is now hère on writ of error. 
Numerous errors are assigned, but ail may be grouped under the fol- 
lowing heads: 

(1) Error in refusing to direct a verdict for the défendants. 

(2) Errors in charging the jury. 

(3) Errors in refusing to charge the jury. 

(4) Errors in the admission and exclusion of évidence. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Assignaient of error No. 22, which relates to an allégea errer of 
the trial court in refusing to permit counsel for défendants in his 
argument to the jury to comment upon certain testimony, must be dis- 
regarded, as nothing whatever in regard to the matter appéars in the 
bill of exceptions. 

[1] In support of the proposition that the trial court erred in not 
granting défendants' motion for a directed verdict, the only matter 
urged is that there was no évidence that the note suedi on ^yas ever 
delivered. The allégation in the answer of défendants in regard to 
the delivery of the note was not a déniai that the note was ever de- 
livered, but that the agreement between the parties was that the note 
should not be delivered until the happening of a certain event. Plain- 
tiff denied that there was any such agreement, and under proper instruc- 
tions the jury found for the plaintifï. When the plaintiff produced 
the note at the trial and ofïered it in évidence, he was presumably the 
lawful owner and holder thereof in due course of business, and the 
burden of proof was upon the défendants to overthrow this presump- 
tion, if they desired to do so. The only way they sought to do this 
was to introduce évidence tending to show that it was never intend- 
eâ that the note should be delivered until certain conditions had been 
complied witli. As there was a direct conflict of évidence on this point, 
there could be no error in submitting the décision of the question to 
the jury. 

[2] The indor sèment on the note to the efïect that it was given in 
connection with a contract for a deed to the S. V^ and the S. %. of 
the N. y2 of section 44, township 133, range 69, did not make the 
note a part of another written instrument, which it was necessary to 
show had also been delivered. The note was a complète légal instru- 
ment in itself, and the mère fact that it was given in connection with 
a contract for a deed in no way qualified it. Every promissory note 
is given in connection with some transaction. There was no error 
in refusing to direct a verdict. 

The trial court charged the jury that they must disregard the dé- 
fense that the note was obtained by fraudi, because there was no évi- 
dence of fraud, and, if there was, there was no évidence Connecting 
the plaintiff therewith. This ruling is assigned as error, and the ques- 
tion is raised both by exception to the charge given and to a request 
to charge refused. 

An exhaustive analysis of the évidence on this question is present- 
ed by counsel for both sidies, and it is not practicable to présent it ail 
in this opinion. We hâve carefully examined it in ail its bearings, and 
are clearly of the opinion that the trial court was right. We are the 
more satisfied with our conclusion for the reason that the same évi- 
dence upon which the défense of fraud was based was submitted to 
the jury upon another issue and the jury found for the plaintiff. The 
views herein expressed render it unnecessary to discuss the assign- 
ments of error relative to the admission and exclusion of évidence. 
They hâve ail been examined and found to be without merit. 

No error appeâring upon the record, the judgment of the trial court 
must be afifirmed; and it is so ord.ered. 
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MULLINIX T. SIMON. 

(Circuit Court of Appeals, Eighth Circuit Marcb SO, 1912.) 

No. 118. 

BANKBtJPTOT (f 396») — Exemptions— TiMK— Exemptions a8 Aoainst Dïbw 

rOB PURCHASE MONET. 

Bankruptcy Act July 1, 1808, c. 541, § 6, 30 Stat. 548 (U. S. Comp. St 
1901, p. 3424), proTides that the bankrupt's rlght to exemptions Is ref ér- 
able to the conditions exlsting "at the tlme of the flltng of the pétition." 
Const. Ark. art 9, {$ 1, 2, after proTldlng that personal property of the 
amount of $500 belonglng to any man the head of a famlly ghall be exempt, 
déclares that no property shall be exempt from exécution for debts con- 
tracted for the purchase money "whlle in the hands of the vendec." 
Held, that where merchandlse, unpald for, was In the handa of the bank- 
rupt at the tlme of the Intervention of bankruptcy proceedings, and was 
afterwards sold by the trustée, reservlng to the bankrupt the rlght to 
assert his claim to exemption agalnst the proceeds of sale, Instead of 
againat the spécifie articles sold, the same constituted an administratlTe 
proceeding, and dld not take the property out of the hands of the 
Tendee, so as to defeat the opération of the Arkansas Constitution. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {} 659-668, 670; 
Dec. Dig. i 396.»] 

Pétition to Revise Order of District Court of the United States for 
the Eastern District of Arkansas. 

In the mattcr of bankruptcy proceedings of Sam Simon, bankrupt. 
Pétition by F. C. Mullinix, trustée, to review an order for an exemp- 
tion of $500 out of the proceeds of a sale of the bankrupt's property. 
Pétition sustàined. Judgment awarding exemption set aside. 

John R. Turney, for petitioner. 

Before SANBORN, ADAMS, and CARLAND Circuit Judges. 

ADAMS, Circuit Judge, The trustée of the estate of Sam Simon, 
in bankruptcy, brings this original proceeding to revise an order made 
by the court bek)w, allowing the bankrupt to sélect and retain $500 in 
moncy as his exempt property. In due time after the institution of 
the proceedings, the bankrupt selected certain spécifie articles of mer- 
cbandise as exempt The référée, upon représentation that the with- 
drawal of those items from the stock of merchandise would impair 
its salability as a whole, ordered the entire stock, including the arti- 
cles claimed to be exempt by the bankrupt, to be sold, with the réserva- 
tion to the bankrupt of the right to assert his claim of exemption 
against the proceeds of the sale in lieu of the spécifie articles selected 
by him. Afterwards the trustée, conceding that the stock had not 
been paid for by the bankrupt, resjsted his claim to $500 in money 
out of the proceeds of the sale, because it was a — 

'iwrt. of the j^oceéda of the sale ot personal property, the parchase price of 
wMeh was not paid, and whlcb pnrebase price haa been passed and aUowed 
aa a claim «pon the asséts of the bankrupt" 

•For «thar «aa** M* mus* teple * i imms la Dm. * Am. Dlsi. 1W7 1» data, * Rap'r IndezM 
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The spécial master, to whom the matter was referred, and tlie court 
below on a review of his action, held that the contention of the trus- 
tée was untenable, because, in the language of the master, the — 

"property of the bankrupt was ail sold by the trustée, and this passed the 
property out of the possession of the bankrupt." 

The fitts- are stated affirniàtively in the pétition before us, and, 
not being controverted by any déniai or response, must be taken for 
the purposes of this case to be true. 

The Constitution of Arkansas (article 9, §§ 1 and 2), after ordain- 
ing that Personal property of the âmount of $500 belonging to any 
man the head of a family should be exempt from sale on exécution, 
contains the following proviso: 

"Thàt ïio property shall be exempt from exécution for debts contracted for 
the pilTchasè money thereof, wiiile in the hands of the vendee." Friedmau 
Bros. V. Sullivan, 48 Ark. 213,' 2 S. W. 785. 

The décisive question for our détermination is: Did the sale of 
the stock ofgoods by the.tçHStee and the conversion of part of it into 
the $500 in question so "t^Kç. the.s^me out of the liands of the ven- 
dee*' as to defeat the opération of the constitutional proviso? We 
think it did not. The bankrupt's right to such exemptions as are 
pefmitted by state laws is ref érable to the condition of things as they 
existed "at the time of the filing of the pétition." Section 6 of the 
BankrUptcy Act. At that- time the title to his stock of merchandise 
was in the bankrupt, and the 'property was undoubtedly in his hands' 
"as' vendeë.'" ' ' , ^ 

The sale subsequCntly rtiade by the trustée was an administrative 
proceeding resorted to by direction of the référée for the best interest 
of ail concçrned. The bankrupt accepted the provision made in his 
behalf and permitted his exempt property to pass to the purchaser 
with the distinct understanding that his rights of exernption should 
attach to the proceeds of sale ih lieu 6i tîie specièc articles chosen by 
himi. In such circumstanceS the proceeds of sale stood, so far as thé 
bankrupt's right of exemption is conceritied, exactly iri the place and 
stead'qf the' spécifie articles sêlected by'him. Thé pfoteeds stood as 
a substftuté for the articles sd sèlected, and whatever limitation or 
infiFniity-afïe'cted his right to those speciïïc articles affected his right 
to théïr .substitùte, the càsîi. Those articles not hàving been paid for, 
it is not claiffled they wdljld'have beetj eXempt under the laws of Af^ 
kànsas. Nëither, in ôvït" opinion was their substittite, the cash, ex- 
ertipt.ifNeither ofthem'lhi^ passed out pf the hands of the bankrupt,' 
thé'"véndeè" within thé ittiéEthing of the constitutional proviso. Mc- 
Gahatt V. Anderson, 51 'Cî-C. A;'92,'H3 Péd. 115; Cannon v. Dexter 
Broohi' & Mattre'sé Co.fS? C. C; A'. 1 19, 120 Fed. 657. ' 

The pétition to révise is thereîorè ististaihëd. The judgment of the 
District €(re(rt is set aSide, and that court is directéd to enter an or- 
derdényïhè the bankrupt's daim of exemption, '. 
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CITY OF OSCEOLA et al. v. CHICAGO, B. & Q. R. Co. 
(Circuit Court of Appeals, Eighth Circuit, ilay C, 1912.) 

>'o. .'i,554. 

EiiiNENï Domain (§ 47*) — Contracts — Esioi'pel. 

A contn!.;i between a citj' and a railroad company, ])ur.suant to wliicli 
tlie City vacated and conveyed to tlie company certain street erossings, 
for wliich it received a considération in iniprovenients made by the 
company, at least in tlie absence of express provision thorefor, does not 
preclude the city from sul)se(iuently reopeuing sonie of sucii streets by 
condenniation proceeding.s in the exercise of the power vested in it by 
statnte. 

[Ed. Note. — For other cases, see Euiinent Domain, Cent. Dig. §§ 107- 
120; Dec. Dig. § 47.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by the Chicago, BurHngton & Quincy Railroad Com- 
pany against the City of Osceola and others. Decree for complainant^ 
and défendants appeal. Reversed. 

O. M. Slaymaker, for appellants. 

Edward C. Eicher and Thomas Hedge (M. L. Temple and W. D. 
Eaton, on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

HOOK, Circuit Judge. Under a contract made in 1905 the city 
of Osceola, lowa, vacated and conveyed to the railroad company in 
fee certain street erossings over the railroad right of way and tracks. 
In considération of this the company at a cost of about $50,000 con- 
structed two subways under its tracks, an overhead footbridge and a 
sidewalk, and also acquired and dedicated to the city other ground 
for public use. In 1909 the city council decided to open two of the 
vacated streets, but in narrower width than formerly, adopted 
an ordinance to that effect, and started condemnation proceedings. 
The company obtained an injunction in the Circuit Court, and this 
appeal by the city followed. 

No fraud on the part of the city council is charged, but simply that 
the contract of 1905 contemplated that the company should hâve the 
continuons and uninterrupted exclusive use of the streets vacatedi and 
conveyed to it, and that the reopening of any of them for public travel 
would cause it irréparable damage. But we find no provision in the 
contract by which the city renounced for the future the power con- 
ferred by the Législature to open and extend streets, and for that 
purpose to exercise the power of eminent domain, and in such an im- 
portant matter none should be lightly inferred. The company may 
hâve relied upon the sufficiency of the erossings it constructed vmder 
the contract and the belief that no others at grade would be again es- 
tablished, but it is another thing to infer that the city bartered away 

*For otber cases see aame topic & { numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa 
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its power and its duty to act whenever the public needis thereafter re- 
quired it to do so. We do net mean to imply by this that what the 
Company, contends for could hâve been accompHshed even by express 
provisions. Chicago, etc., Railroad v. Nebraska, 170 U. S. 57, 72, 18 
Sup. Ct. 513, 42 L. Ed. 948. It is sufficient to say hère that the terms 
of the contract which was made left the city free to act according to 
the developments of the future. The matter of the necessity for open- 
ing and extending highways was intrusted by the Législature to the 
municipal authorities, and, in the absence of fraud, tlleir détermina- 
tion will not be reviewed by the courts. The case of the company is 
not so hard as it says. In the condemnation proceedings it rtiust be 
çompensated for the value of its property taken and its damages. 

The decree is reversed, and the cause is remanded, with direction to 
dismiss the bill. 



BAIRD V. UNITED STATES. 

(Circuit Court of Appeals, Biglith Circuit. May 6, 1912.) 

No. 3,573. 

1. Cbiminal tiAw (§ 1177*)— Appeal and Ebbob— Review— Habmless Bebob. 

Where the sentence Imposed on a défendant convicted on a number of 
counts was no greater tlian might hâve been imposed on any single count, 
if he was properly convicted of one of the offenses charged, error with 
respect to the others is not ground for reversai. 

[Ed. Note.— For other cases, see Oriminal Law, Cent. Dlg. §| 3183- 
3189 ; Dec. Dig. § 1177.*] 

2. CoNSPiRAOY (§ 38*) — CbiminaI/ Prosecution— Défenses. 

It is no défense to a «rimlnal prosecution for conspiraey to commit an 
offense against the United States that défendant aeted in his profession- 
al eapacity as an attorney. 

[Ëd. Note.— For other cases, see Conspiraey, Cent. Dlg. §§ 71, 72 ; Dec. 
Dig. § 38.*] 

In Error to the District Court of the United States for the District 
of Nebraska. 

Criminal prosecution by the United States against Frederick S- 
Baird. Judgment of conviction, and défendant brings error. Af- 
firmed. 

Richard A. Jones (H. C. Brome and W. E. Mason, on thé brief), 
for plaintifE in error. 

Sylvester R. Rush, Sp. Asst. Atty. Gen.j and F. S. Howell, U. S. 
Atty. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

HOOK, Circuit Judge. [1] Baird was convicted of related of- 
fenses charged in five counts în two indictments which were Consoli- 
dated for trial, and was sentenced to pay a fine of $300, and to be 
imprisoned in a county jail for 60 days. This punishment was no 
more than coUld hâve been imposed upon conviction under a single 
count, so, if he was rightly tried and convicted of oneof the of- 

l^or dtber éases dee same-topic & { mumbek In Dec. & Am. Digs. 1907 to âEite, & Kep'r Indexes 
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fensès, ît îs unnecessary to consider whether error was committed with 
respect to the others. Such error, if there were any, would not be 
prejudicial. 

In the count designated as the sixth in the first indictment, upon 
which Baird was convicted, he was charged with having conspired 
with persons named and others unknown to suborn certain entrymen 
to commit perjury in connection with entries of pubUc lands in the 
State of Nebraska. The only question on this charge which the as- 
signments of error properly présent is whether the évidence was suf- 
ficient for the considération of the jury. We think the évidence was 
ample. It showed clearly the confédération and concert of action of 
Baird and others and that he actively participated in instigating the 
entrymen to make the affidavits required by law, and which contained 
requisite and material statements known at the time by ail of them 
to be untrue. 

[2] It is urged that his connection with the transactions was merely 
that of an attorney at law practicing his profession. The évidence 
justifies the contrary view; but even members of the bar hâve no 
professional right to counsel, advise, or assist others to violate the 
laws of the United States. They may properly défend them when 
charged with having committed crime, but in its prospective or cur- 
rent commission there is no privilège or immunity. AU are equally 
amenable to the laws, lawyers as well as laymeii. 

The judgment is affirmed. 



HBNNIG V. KICHEÎ. 

(Circuit Court of Appeals, Eightli Circuit. AprU 22, 1912.) 

No. 3,670. 

Appeal and EnBOB (§ 265*) — Exceptions to Findings of Fact. 

Pindings of fact, made by a Circuit Court in an action at law In wblch 
a Jury was waived, cannot be reviewed by the appellate coure, la the 
absence of exceptions or requests for other findings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. J|, 1536- 
1551; Dec. Dlg. § 265.*] 

In Error to the Circuit Court of the United States for the Eastërn 
District of Oklahoma. 

Action at law by Frank L. Richey against Walter Hennig. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

George S. Ramsey and C. L. Thomas, for plaintiff in error. 
Benjamin F. Rice and Thomas D. Lyons, for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Richey sued Hennig in the superior 
court of Muskogee county, 0kl., to recover the sum of $3,912.50, 
which he claimed was due him for labor performed and materials fur^ 
nished in drilling for oil and gas. Hennig removed the case to the 
United States Circuit Court for the Eastern District of Oklahoma. 
In the Circuit Court a jury trial was waived, and the court, after hear- 
ing the évidence, made findings of fact and conclusions of law, upon 

■Formuler ca^ea lee, same topic & { mrMBSB in D«c. * Am. Slga. 1807 to date, & Bes'r iDilexes 
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which; a judgment was rendered in; favor of Richey for the amount 
claimed. Hennig has brought the case hère by writ oferror. 

Seven errors are assigned, six of which relate to alleged errors of 
the court in finding the facts. As there were no exceptions to the 
findings, npr any requests made for spécifie or gênerai findings, we 
cannot review the errors assigned, except one. 

Assignment of errer No. 7 allèges that error was committed by the 
trial court in refusing to admit in évidence a copy of a letter written 
by E. O. Boggs to John M. Crawford September 7, 1909. We do not 
stop to consider whether a sufficient foundation for the admission of 
said copy had been laid prior to its offer, as we are satisfied froni an 
inspection of same that it had no relevancy to any issue in the case, 
and for this reason it was not error to exclude it. 

Affirmed. 



VALLEY IRON WORKS v. T. B. WOOD'S SONS CO. 

(Circuit Court of Appeals, Third Circuit. Aprll 5, 1912.) 

No. 1,588. 

Patents (§ 328*) — Validity and Infeingement— Shaft-Hanger. 

The Wood patent, No. 790,609, for a shaft-hanger, was not antlclpated, 
and discloses Invention, and tlie device is one of utility and merit ; also 
held Infrlnged. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Suit in equity by T. B. Wood's Sons Company against the Valley 
Iron Works. Decree for complainant, and défendant appeals. Af- 
firmed. 

For opinion below, see 191 Fed. 196. 

Fenelon B. Brock (William P. Beeber, on the brief), for appellant. 
Edwin J. Prindle (Arthur Wright, on the brief), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

YOUNG, District Judge. This is an appeal from a decree of the 
Circuit Court of the United States for the Middle District of Penn- 
sylvania, sustaining the validity of patent to Charles O. Wood, No. 
790,609, granted May 23, 1905, for improvement in shaft-hangers. 
The sole question in the case is as to the validity of the patent. 

The patentée in his application described the object of his inven- 
tion to be as follows: 

"The object of my Invention has been to provide a shaft-hanger, which 
shall hâve, among others, the qualities of belng easlly adjustable, to accom- 
modate variations in the relative positions of the shafting and hanger, and 
which shall bç simple and cheap ; and to such ends my Invention conslsts In 
the shaft-hanger herelnafter specifled." 

This he accomplishes in the manner set out in his spécifications and 
drawings. His patent was allowed for the following claims : 

"1. In a shaft-hanger, the combination of an open frame, upper and lower 
vertical screws threaded in said frame, a bearlng-box supported between 

•For other cases see lame topic & { nvmbeb 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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sald screws and having on its upper and lower sides cyllndrical surfaces 
whose axes are transverse to the axis of the bearing, sald surfaces being 
engaged by sald screws and being surrounded by flanges, sald engaging ends 
of said screws being flat and of sufflcient width to prevent rotation of said 
bearing-box on the shaft, and horizontal screws in the frame whose ends 
engage the sldes of the box. 

"2. In a shaft-hanger, the combination of an open frame, upper and lower 
vertical screws threaded in sald frame, a bearing-box supported between said 
screws and having on its upper and lower sldes cyllndrical surfaces whose 
axes are transverse to the axis of the bearing, sald surfaces being engaged by 
sald screws and being surrounded by flanges, sald engaging ends of sald 
screws being flat and of sufîieient width to prevent rotation of said bearing- 
box on the shaft, and horizontal screws In the frame, whose ends engage the 
sides of the box, said horizontal screws being adjustably uiounted in verti- 
cal slots in the trame." 

The expert, Joseph H. Freeman, called on behalf of the complain- 
ant, very clearly and concisely describes the daims as embodying the 
following éléments in combination: 

"(1) 'An open frame.' (2) 'Upper and lower vertical screws threaded in 
said frame' ; the box-engaging ends of said screws being deflned as 'flat and 
of sufflcient width to prevent rotation of said bearing-box on the shaft.' (3) 
'Bearing box supported between said screws and having on its upper and 
lower sldes cyllndrical surfaces whose axes are transverse to the axis of 
the bearing, said surfaces being engaged by sald screws and being surround- 
ed by flanges.' (4) 'Horizontal screws in the frame whose ends engage the 
sides of the box.' 

"In clalm 2 the horizontal screws, fornilng the fourth élément of the com- 
bination, are deflned as 'being adjustably mounted in vertical slots in the 
frame.' " 

The invention thus appears to consist of a combination by which 
the box which supports the shaft may be readily adjusted to any posi- 
tion of the shaft vertically and horizontally with firmness and ac- 
curacy. The patent accomplishes this by means of horizontal screws 
on the sides and large screws on the top and bottom ; thèse last screws 
having plain surfaces, but bearing upon a countersunk cyllndrical sur- 
face or a flanged cylindrical surface. The surface upon which the 
flat screw bears allows a variation in position of the box; but, when 
once adjusted, the flat surface of the screw has sufRcient bearing to 
prevent further movement when the large screw or flange is fastened 
with a set screw. Unless, then, there was prior use or a prior patent, 
this patent is valid, because it is new and useful. It is extremely 
simple in détail, and no doubt cheap. It really présents in simple 
form a combination by which a shaft-hanger may adjust itself to a 
shaft in every direction, and when once adjusted may be fîrmly se- 
cured in position, aflfording thus freedom from friction and stability 
of position. 

The prior patents set up are very clearly described by the expert 
witness. Each of thèse patents is ■described and explained by the 
witness, and his évidence shows that none of them anticipated the 
patent in suit. At the argument counsel for appellant only insisted 
on the Dierker patent, No. 159,909; Crowell, No. 272,861; Crowell, 
No. 278,404; Johnson, No. 20,566; Hubbard, No. 80,546; and Hal- 
lowell, No. 710,191. The witness is very clearly of the opinion that 
none of the patents anticipate appellee's patent. The reasons as- 
signed by the expert are very persuasive, and from a careful exani- 
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ination of them we do not find that the universal adjustment can be 
f ound in any of them as in appellee's. We are particularly impressed 
by this on an examination of the patent in suit in comparison with 
the others, and àlso by the fact that, after a natural adjustment by 
the moving of the shaft (the hanger-box adapting itself to any posi- 
tion of the shaft),. the box can be firmly screwed in the desired posi- 
tion by means of horizontal screws at the sides of the box and by 
the large flat vertical screw bearing upon the cylindrical surface upon 
the upper and lower sides of the box, and then fixed by a set screw 
in the large flat screw; the flat screw being prevented by the coun- 
tersink of flange from escaping from the top or bottom of the box. 
Nor has appellant established any prior use at ail similar when 
carefully examined, as shown by the blue prints at pages 151 and 152 
of the record. 
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We regard the patent as one showing clear inventive genius, result- 
ing in a most simple, cheap, and useful appliance, much needed in 
the practical manufacturing world. The validity of the patent should 
be sustained. 

We therefore affirm the decree of the court below. 
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DECKER V. SMITH. 

(District Court, N. D. New York. June 4, 1912.) 

Patents (§ 328*) — Validity and Infringement — Nursing Bottle. 

The Decker patents, No. 521,773, for a nursing bottle, and No. 587,9.39. 
for an improvement thereou, were not anticipated, and both disclose 
patentable invention, although not of broad character ; also, Jiiid iu- 
fringed. 

In Equity. Suit by William M. Decker, doing business as the îly- 
geia Nursing Bottle Company, against De Wane B. Smith, doing busi- 
ness under the name of the Yankee Company. On final hearing. De- 
cree for complainant. 

Suit to restrain alleged infringement of claims 1 and 3 of United 
States letters patent No. 521,773, dated June 19, 1894, to William Al. 
Decker for "nursing bottle," and alleged infringement of the so'e 
claim of United States letters patent No. 587,939, dated August 10, 
1897, to said Decker, for "nursing nipple," and for an accounting. 

J. William Ellis, of Bufïalo, N. Y., for complainant. 
Martin & Jones, of Utica, N. Y., for défendant. 

RAY, District Judge. The claims of the patents in suit relate to 
nursing bottles — réceptacles for milk or liquid food to be fed to in- 
fants. The claims in issue of letters patent No. 521,773, dated June 
19, 1894, readas follows: 

"1. A nursing devlce consistlng of a cell or réceptacle, having subïtautlally 
an uncontracted and open upper portion closed by an elastie breast of donie- 
shaped form, termlnating at its apex in a perforated nipple, substautlally 
as and for the purposes set forth. * * * 

"3. As a new article of manufacture a cover for a nursing cell or food 
réceptacle, consistlng of an elastie dome-shaped breast open at its I)ase and 
adapted to embrace the cell, and termlnated near its upper portion, and 
niade intégral with a perforated nipple, substantially as and for the purpose 
set forth." 

The sole claim of letters patent No. 587,939, dated August 10, 1897, 
reads as follows: 

"As a new article of manufacture an elastie breast A and nipple C for 
nursing eells, having a reinforced zone D, substantially as and for the pur- 
poses set forth." 

In describing his nursing bottle (No. 521,773), the patentée says: 

"My invention relates to improvements in bottles or llke réceptacles, used 
to contaln liquid food that Is to be fed to infants, and that are adapted to 
permit the graduai removal of such food by the child lu the act of sucklng 
a mouthpleee that Is connected with the bottle. 

"Nursing devices may be sald to Involve generally two specles: First, those 
with tubes enteriiig the réceptacle or cell ; and, second, those known as 
gravity devices. In the first species the réceptacle is euiptied entirely by 
suction, while in the second the réceptacle is emptied by the gravitation of 
the fluids to the nipple. 

"My invention relates especially to the gravity species, and has for its 
Dbject to facilltate the gravitation of the fluld wlthout obstruction, and con- 
sists of a cell or réceptacle eonstructed wlthout breast or neck, and closed 

*For otber cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by an elastic cover constituting an intégral breast and nipple, substantially 
similar to a mother's breast and nipple. As a resuit of this construction, 
the réceptacle as well as its cover are capable of ready and perfect cleansing, 
which is an ail-important considération in administering artiticial food to 
infants, and anotber resuit is the ready flow of the fluids by gravity into 
the breast and nipple without necessitatlng the undue élévation of the ré- 
ceptacle and also the avoidance of collapse of the nipple as the resuit of 
suction. 

"A further advantageous resuit of my Invention consists in the fact that 
the infant is restricted to a natural hold on the nipple, and it can only enter 
the niouth to a llinited extent, and not se far as to gag or choke the chlld, 
but to a sufficieut distance to avoid ingestion of food by restricting its dis- 
charge to the tongue and not beyond the tongue and into the throat, as 
occurs in the use of réceptacles which may be forced into the mouth." 

The patent of June 19, 1894, No. 521,773, has, 1, the réceptacle for 
the food which may be cyHndrical, or elHptical with rounded corners 
inside and out to avoid injuring the child and to facilitate cleansing. 
It is of the same,' or substantially the same, dimensions from top to 
bottom, and must be large enough to permit the insertion of the An- 
gers for cleansing the receptable, and has an outwardly projecting 
flange at the top to aid in retaining the breast portion thereon. There 
is nothing new or novel in such a réceptacle for nursing bottles. See 
patent to John E. Potter, February 17, 1880, No. 224,557, for "nurs- 
ing bottle," and patent to Martin Vessel, October 4, 1887, No. 371,- 
005, also for "nursing bottle." This nursing bottle has, 2, an elastic 
breast of dome-shaped form open at its base, which breast terminâtes 
at its apex in a perforated nipple, and this breast portion clasps the 
flange on the réceptacle and closes the same. 

The first claim is for the combination of réceptacle and breast por- 
tion. The second claim is for the cover or breast portion as a new 
article of manufacture. 

The simplicity of this nursing bottle almost repels the idea of pat- 
entable invention, and would, to my mind, were it not for the fact 
that the prior art discloses so many comparatively complex devices for 
nursing bottles, which the Decker device has superseded, that I am led 
to the conclusion that something more than mechanical ingenuity and 
more than the skill of a mechanic skilled in the art was involved in 
the production of the Decker nursing bottle as a whole. The défend- 
ant has also copied this form of a nursing bottle, including réceptacle 
and dome-shaped breast portion, which is some évidence of the supe- 
riority of the Decker bottle. Turned on its side, the fluid contents 
flows and presses into the breast portion and nipple and out through 
the perforation in the nipple. There is no tube connected with the 
nipple or breast portion or used at ail, and the nipple and breast por- 
tion are intégral. In the Ware patent of 1888, the nipple clasps the 
flange on the narrow-necked bottle, but is connected with a tube and 
is somewhat complex in its construction. The Kennish patent of 
1876 has the tube and the complex construction going with it. Thèse 
tube constructions are difficult to cleanse properly and add to 
the danger of the nursing bottle arising from want of proper 
cleansing. The nipple is attached to the tube, instead of being in- 
tégral with the breast portion, which closes the réceptacle, and the 
196 F.— 50 
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tube and nipple pass through an opening in this breast portion. This 
breast portion of rubber embraces a flange on the "wide" neck of the 
réceptacle. This cover, which is the breast portion, is, says the pat- 
ent, "to proyide for an instinct of the infant to press the cheek against 
a soft elastic substance" ; and, again, "This cover is designed to sup- 
ply to the infant the feeling of the natural mammary gland." There 
was nothing new in Decker in providing a breast portion of dôme 
shape, as this is shown in the Kennish patent just described. How- 
ever, the nipple and breast portion are not made intégral. However, 
"Davidson's nipples," shown, but not described, in "W. H. Schieffelin 
& Co., General Priées Current New York, 1891," show a nipple with 
a small dome-shaped breast portion intégral with it (see page 464, 
Nipple "No. 22 or 26 small ; Nô. 33 or 37 large"), and adapted to 
clasp a flange on a nursing bottle réceptacle. Enlarge this breast por- 
tion in construction and attach it to the food réceptacle of the J. E. 
Potter patent of 1880, No. 224,557, and we would bave in substance 
the Decker construction of bis patent No. 521,773, of June 19, 1894. 

In the patent of October 4, 1887, to Martin Vessel, No. 371,005, 
we find a réceptacle of cylindrical form having an approximately 
hemispherical lower end with flattened base and a rounded top which 
evidently screws on. This dispenses with ail sharp angles, and, if 
made of suitable size, permits the insertion of the fingers for cleansing 
purposes. This réceptacle bas a branch on the side to which is at- 
tached the nipple, but there is no breast portion. The breast portion 
in the side makes the cleansing of that part somewhat difficult. 

It seems to me very clear that by taking the réceptacle, say, of the 
Potter patent of February 17, 1880, No. 224,557, and combining it 
with the nipple shown, page 464, No. 22 or 26 small, No. 33 or 37 
large, of W. H. Schieffelin & Co., General Priées Current, 1891, en- 
larged, except that the nipple proper must not be enlarged in the same 
proportion that we enlarge the breast portion, and we would hâve, 
substantially, the combination of the Decker patent in suit. No. 521,- 
772>, of June 19, 1894. However, prior to Decker no such enlarge- 
ment and corhbination had been made. It présents to my mind the 
simple proposition whether Decker did more than a mechanic skilled 
in the art would bave done; that is, did bis changes and improve- 
ments and simplifications of the nursing bottle in the nursing bottle 
art rise to the dignity of invention ? Decker starts with the presump- 
tion of validity in his favor, and the trouble he had in securing the 
patent in the Patent Office shows it was thoroughly considered there. 
His application was rejected until it came to the Board of Examiners 
in Chief, where it was upheld. That board said there were two points 
of essential novelty as well as of great hygienic importance, pointing 
them out, and then added : 

"The examiner appears flnally to concède the novelty of the devlce but 
to deny or ignore its importance. He says It is but a matter of degree, but 
positive différences of construction, such as those shown and claimed, de- 
signed with référence to Improvement in functlon as well as hygienic con- 
sidérations, éaiinot be dismissed ou such a ground. We flnd novelty, utllity, 
and patentabillty in the improvements claimed." 
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Thèse patents were before me on a motion for preliminary injunc- 
tion which was granted. The first patent was before Judge Kohlsaat, 
Eastern Division, Northern District of Illinois, in Decker, etc., v. 
Western Bottle Manufacturing Co. (C. C.) 193 Fed. 415, and he held 
the patent valid and infringed. The judge considered the prior art, 
and, amongst other things, said : 

"The opinion of the experts is conflictlng as to Decker's utillty over the 
prior art. Défendant, however, concèdes its utillty by infringing it. 

"With regard to the combination of claim 1, the record discloses no an- 
ticipating nurslng bottle. It is unique in the art. 

"The chlld-feeding art is one that appeals to a great majority of the pub- 
lic. Every little convenience is seized. The fact that there is no bottle llke 
Decker's found in the prior art stands for something. True, there seems 
to be little inventive genlus displayed in the device, but if it is a useful and 
désirable article, as défendant inust be held to concède, then why was it so 
long in ttiateriallzing? The desirableness of a gravity feed bottle, whlch 
défendant stands also conceding, seems to hâve been slow in makiug itself 
felt. Decker has emphasized it by hls device. The llne between mechanical 
skill and invention may not be definltely deflned; but, in this art, at least, 
it may safely be located so as to regard him who gives the baby any small 
degree of improved chance for life over existing means for guarding itself 
against lUs growlng out of déficient materlal attentions whenever there is 
deducible, even a spark of invention. 

"With regard to the device of claim 3, there is no anticipation unless it 
may be found in Kennish's nlpple, which much resembles it. The fact that 
it is composed of one pièce, instead of tvFo, should not détermine the mat- 
ter. ICennish gives as one of his objects 'to provide for an instinct of the 
infant to press the cheek against a soft elastic substance.' The nipple is of 
rubber. Its lower portion or neck passes through a central opening in the 
rubber cover, which Is dôme shaped, and is drawn over or otherwise con- 
nected with a coupling IS made of bone, wood, or other suitable substance. 
This coupling extends upward into the neck of the nipple to a point above 
the cover or dôme and downward into a rubber tube which connects it with 
a glass tube, thereby unlting the nipple with the glass tube. Thus, whilc 
the outer appearance of the two nipples and dôme devices is very similar, 
it is apparent that the concept of the two is dissimilar. As with the com- 
bination of claim 1, the departure hère from the prior art is sllght but im- 
portant. Thé nipple lends itself to use in connection with a gravity device. 
It Is rather a breast than a nipple. There seems to be sufiicient novelty to 
constitute invention, humble, but useful and distinct." 

The Circuit Court of Appeals in this, the Second, circuit, has quite 
generally placed stress on the fact that the alleged inf ringer has copied 
the device of the patent alleged to hâve been infringed and also long 
acquiescence in its validity by not infringing. This is a sort of ad- 
mission by the trade and competitors that the patent is valid. 

As to the patent of August 10, 1897, No. 587,939, I think it an im- 
provement over the prior art and patentable. Decker, the patentée, 
refers to the device of his prior patent, which we hâve been consider- 
ing, and points out its defect, viz. : 

"From practical expérience In the use of said device I hâve discovered 
that the breast portion of the cover has a tendency to sink or draw down 
into the eell or réceptacle and also to collapse laterally as a resuit of suc- 
tion, and the nipple portion consequently has a tendency to likewise sink 
bodlly and turn over laterally. The object of my présent invention is to 
overcome this disadvantage and to provide a cover whlch, whlle it shall be 
readily adjustable over the cell, wlU permit of latéral and rotary motion 
both of the breast and nipple portions of the device; and with thèse ends 
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in view my Invention consists of a eombined breast and uipple made intégral 
and having a relnforee below the nlpple, as will be hereinafter more fuUy 

described." 

This reinforce is really a stiffening of the breast portion below the 
nipple in such a way as to obviate or do away with the defects of the 
prior patent as pointed ont and has utility and novelty in the art, and 
while it seéms and is a simple improvement, it is effectuai and had 
not occurred to others. In view of the importance of nursing devices 
to the human race, especially sanitary considérations, including sim- 
plicity, cheapness, and effectiveness, I think this discloses patentable 
invention. Mère enlargement of the old nipple would not hâve con- 
stituted invention. Hère we hâve enlargement with a change of pro- 
portion or construction and added functions, to which is added utility 
such as to commend it to the gênerai pubHc and make it a commercial 
success. I am constrained, therefore, within the authorities, to hold 
the claims in issue of both patents valid. I do not see that inf ringe- 
ment can be denied. 

There is a motion pending to punish the défendant for contempt; 
the claim being that he violated the preliminary injunction by con- 
tinuing to make and vend an infringing article. I am compelled, on 
account of the narrow range or scope of the invention, to deny this 
motion. In no sensé were the Decker patents pioneers. The devices 
claimed were mère improvements, and, when the preliminary injunc- 
tion was granted, I refused to embrace ail the defendant's construc- 
tions. I think he obeyed in letter and in spirit. He had already 
abandoned the advertising features of his infringement, and I do not 
find that he repeated this, or that he made or sold a device after the 
preliminary injunction was granted which cornes within the narrow 
claims of the patent as construed by the Patent Ofifîce, Judge Kohl- 
saat, or by this court. The breast portion as made and vended after 
that date is not covered by the patent, and, in view of this prior art 
and narrow construction given the patents in suit, is one he had the 
right to make and vend. There is a conflict of expert évidence on this 
subject, and, as I hâve heretofore stated in considering the subject, 
the dividing line between infringement and noninfringement is a nar- 
row one. But I cannot strain a point to make défendant an infringer 
and guilty of contempt of court, when those skilled in the art honestly 
diflfer on the questions, and I am not satisfied that the device referred 
to was prohibited by the injunction. 

The complainant is entitled to a decree accordingly and for an ac- 
counting and for costs. 
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MEAD MORRISON MFG. CO. T. BXBTEE MACH. WORKS. 

(District Court, M. D. Pennsylvania. May 29, 1912.) 

No. 122. 

1. Patents (§ 167*) — Valtditt — Récitals or Priok Abt. 

Récitals of the prlor art in tlie spécification of a patent can no more 
be taken as conelusive to négative novelty and Invention than the clalms 
of novelty and invention tlierein to establish the same. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
I 167.*] 

2. Patents (§ 167*) — Validity. 

Where a patented device consists of an organized mechanism, the 
bénéficiai résulta secured by the invention cannot be ascertained by a 
scrutlny of the patent spécification in the light of common popular 
knowledge. 

[Ed. Note.— For other cases, see Patents, Cait. Dig. i 243; Dec. Dig. 
{ 167.*] 

3. Patents (§ 47*) — VALiniTT — Tests of Invention. 

The présence of patentable invention or its breadth or Importance does 
not dépend on the mère extent or completeness with whlch the inventor 
bas modlfied or altered existing devices, but rather on the new and 
bénéficiai resuit accomplished in its particular art. 

[Ed. Note. — For other cases, see Patents, Cent Dig. | 56; Dec. Dig. 
I 47.*] 

4. Patents (§ 328*) — Invention — Hoistino Appabatus. 

The Norris patent. No. 722,613, for Improvenients In hoistlng appara- 
tus for unloadlng coal, Is not invalid on its face for lack of patentable 
invention. 

In Equity. Suit by the Mead Morrison Manufacturing Company 
against the Exeter Machine Works. On demurrer to bill. Overruled. 

Emery, Booth, Janney & Varney, of Boston, Mass., for complainant. 
A. L. Williams, of Wilkes-Barre, Pa., and E. G. Siggers, of Wash- 
ington, D. C, for défendant. 

WITMER, District Judge. The défendant, the Exeter Machine 
Works, is charged by the complainant, Mead Morrison Manufactur- 
ing Company, in this bill in equity with infringement of letters patent 
No. 722,613, granted March 10, 1903, to Almor E. Norris, for im- 
provements in hoisting apparatus. 

The défendant cornes by demurrer, and seeks the dismissal of the 

bill, alleging that it is wholly without equity, and, f urthermore, that : 

"It Is apparent upon the face of the patent in suit that the alleged In- 
vention therein referred to and claimed is not a patentable invention in view 
«f the State of the art as acknowledged in the i>atent, and that the patent 
is Invalid and void." 

The patent in suit relates to hoisting towers, and discloses and claims 
an organization or combination of a tower, track, propelling gear, 
supporting boom, engines, winding drums, trolley, hoisting bucket, etc., 
ail for unloading coal. It relates to the specialized art of hoisting by 
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machine and the relatively involved hoisting by the organized mechan- 
isms and instrumentalities of a œal hoisting tower. 

Défendant asks that the patent be held invaUd in view of the state 
of the prior art as acknowledged in the patent. The spécifications re- 
cite the following: 

"Heretofore It bas been customary to provide two Independent engines 
placed in différent parts of the hiouslng 11 for operatlng the trolley and the 
bucket, respectively, the drum of one of the engines controlllng the trolley- 
rope 10 and the druins of the other englne having the opening and closing 
ropes 8 and 9 wound thereon. In place of thèse two separately situated en- 
gines I substitute a single structure having a trolley operatlng englne and a 
hoisting englne." 

[1] The récital of the prior art contained in the letters patent can 
no more be taken as conclusive than the claims made for novelty and 
invention. The patentée may and often does insufficiently state or 
explain the prior art relative to the invention, as he may even inad- 
vertently misstate it, entitling him to explain and amplify. Babcock 
& Wilcox Co. v. North Am. Dredging Co. (C. C.) 151 Fed. 265 ; Drain- 
age Construction Co. v. Englewood Sewer Co. (C. C.) 67 Fed. 141. 
The bill of complaint and letters patent, however, also state that the 
invention is novel, resulting in many advantages over the prior art. 
Among the advantages specified in the patent are the economy of spaçe, 
the control of the mechanism by a single operator, the propulsion of 
the towër without the use of ^a reversing engine, and "many advantages 
when employed in combination with a coal hauling tower." The sig- 
nificance of thèse advantages over the prior art is not fully shown, 
nor can such be ascertained on demurrer. 

[2] The patentée, therefore, must hâve the opportunity to show 
by compétent testimony the bénéficiai results secured by the invention 
before and after the patent. Where the device consists of an organ- 
ized mechanism such as a coal hoisting tower, thèse cannot be ascer- 
tained by a scrutiny of the patent spécifications in the light of common 
popular knowledge. It is not so clear from the face of the patent 
as to bar further showing in what thèse changes or improvements of 
the former art consist regarding the improved opération or the béné- 
ficiai efïects. Whether it was an obvions thing or not is a question 
of fact. Béer v. Walbridge, 100 Fed. 466, 40 C. C. A. 496. And the 
facts arenot within the realm of popular knowledge. 

[3] TJie présence of patentable invention or its breadth or import- 
ance dpes, not dépend on the mère extent or completeness with which 
the inventer bas modified or altered pre-existing dievices. It dépends,^ 
rather, on the new and betieficial resùlt accomplished in its particular 
art, and the smallest and seemingly most obvions changes hâve often 
produced the most bénéficiai results in well-recognized inventions. 
This also may be the critçrion for considering whether an assemblage 
of éléments constitutes a patentable combination or an aggregation. 
Goss Printing-Press Go. v. Scott, 108; Fed. 253, 47 G. C. A. 302 ; Lam- : 
bert Hoisting Engine Go. v. Lidgerwoodl, 154 Fed. 372, 83 C. G. A. 
350; Loom Co. v. Higgïiis, 105'U. S. 580, 26 1. Ed. 1177.' 
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[4] Inquiry from the skilled and expert concerning the art învolved 
and the bendîts derived from the invention will hère be required to 
overrule the décision of the Patent Office experts. Not satisfied be- 
yond a doubt from ail the statements on the face of the patent, and 
from the common and gênerai knowledge, already referred to, the 
court will not say that the want of novelty and invention is so im- 
possible that évidence of any kind could not show the facts to be other- 
wise. American Fiber Co. v. Buckskin Ce, 72 Fed. 508, 18 C. C. A. 
662. Furthermore, the demurrer admitting that large numbers of the 
patented apparatus hâve been sold to the great advantage of the public 
implies novelty and invention. Krementz v. Cottle Co., 148 U. S. 556, 
13 Sup. Ct. 719, Z7 Iv. Ed. 558; Krick v. Jansen (C. C.) 52 Fed. 823 ; 
Beçr v. Walbridge, supra. An opportunity must be afïorded the com- 
plainant to justify by proof the action of the Patent Office. 

The demurrer is overrulsaJ and 30 days allowed the défendant to 
answer. 



CHRISTIANSON v. KING COUNTÏ. 

(District Court, W. D. Washington, N. D. May T, 1912.) 

No. 1,969. 

X. STATUTEB (§ 54*) LEGISLATION ESCHEAT. 

In the absence of congresslonal action on the subject, a territorial 
Législature had power to pass Wash. Ter. Laws 1862-63, p. 201, % 340, 
providing that, if an intestate shall leave no litndred, his estate shall 
escheat to the county in whlch the estate may be situated. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. % 52; Dec. Dlg. 
{ 54.*] 

2. Statutes (§ 55*) — Législative Poweb — Disposai oï Soil. 

Wash. Ter. Laws 1862-63, p. 261, S 340, in so far as it provlded for the 
escheat of lands to the county in which the lands were situated, was 
not In violation of Washington Organlc Act, providing that the Légis- 
lature should pass no law interfering with the prlmary disposai of the 
soil, the term "prlmary disposai of the soil," as used in such act, havlng 
référence only to the disposai of public lands of the United States by 
the offloers or agents of ,the government to some person, who, havlng 
the qualifications to acquire such lands, and havlng complled with the 
terms of the law, Is entltled to a convçyance by patent or deed wlthout 
any reserved authority In the government or Its officers to withhold the 
same. 

[Ed. Note. — For other cases, see Statutes, Dec. Dlg. § 55.»] 

3. Statutes (§ 124*) — ^Title— Pbobate Peacticb Act. 

Wash. Ter. Laws 1862-63, p. 198, entltled "An act deflnlng the Juris- 
diction and praetice in the Probate Courts of Washington Territory," 
was not Invalld in so far as it provlded for the distribution of estâtes, 
in that the provision for escheat to the county in whlch an estate mlght 
be situated in case an Intestate died wlthout kindred was not wlthln the 
tltle of the act. 

[Ed. Note,— For other cases, see Statutes, Cent. Dlg. §J 184-186; Dec. 
Dlg. ! 124.*] 
A. Escheat (§ 6*)— Peobate Courts— Jubisdiotion. 

Wash.: Ter. Laws 1862-63, p. 198, deflnlng the jurlsdlctlon and praetice 
In the probate courts In Washington Territory (section 317), provlded 

•For other cases see same topic & S humbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r lodexea 
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that, on the settlement of the accounts of an executor or administrator, 
the court shall proceed to distribute the residue of the estate among the 
pei'sons wiio are by law entitled thereto, and section 318 déclares that In 
the decree the court shall name the person and the portion or parts to 
which each shall be entitled, and such persons shall hâve the right to 
demand and recover thelr respective shares from the executor or admin- 
istrator havlng the same in thelr possession. Section 340 provides for 
the descent of real property, and subdivision 8 déclares that, if the in- 
testate shall leave ni', kindred, his estate shall escheat to the county in 
which such estate niay be situated. HcH, that the probate court had 
jurisdictlon to détermine that there were no children or lineal descend- 
ants of an intestate, and that Intestate's real property, therefore, es- 
cheated to the county. 

[Ed. Note. — For other cases, see Escheat, Cent. DIg. { 9; Dec. Dig. 
I 6.*] 

6. Names (§ 20*) — Change of Name— Légal Proceedings. 

A man may lawfuUy change hls name without resorting to légal pro- 
ceedings, and for ail purposes the name assumed by Mm will constitute 
his légal name, and légal proceedings instituted against him under the 
assumed name vyill bind hlm and those clalming under him. 

[Ed. Note. — For other cases, see Names, Cent. Dig. § 54; Dec. Dig. i 
20.*] 

At Law. Action by Thomas Christianson against King County. 
On demurrer to complaint. Sustained. 

Edward Judd, S. S. Langland, and Walter A. Keene, for plaintiff. 
John F. Murphy and Robert Evans, for défendant. 

RUDKIN, District Judge. This is a statutory action to recover 
possession of real property, and to quiet title in the plaintilï. The 
complaint is somewhat voluminous, and was doubtless prepared with 
a view of presenting, on the face of the pleadings, the more important 
questions of law involved in the case. 

It appears from the complaint that Lars Torgerson Grotnes was 
born in the city of Porsgrund, in the présent kingdom of Norway, 
on the 30th day of August, 1829. When he arrived at the âge of 
majority, he shipped as a sailor from his native city, went by way 
of England to Australia, and thence to the city of San Francisco, 
in the state of California, where he arrived in the year 1856. On 
his arrivai in San Francisco he deserted the ship on which he was 
employed because of abuse and ill treatment, and changed his name 
from Lars Torgerson Grotnes to John Thompson, in order to con- 
ceal his identity, and thus avoid appréhension. He then came north 
to the vicinity of Elliott Bay, in King county, and resided in the 
counties of King and Kitsap, in the territory of Washington, until 
his death in the year 1865. While residing in King county he ac- 
quired title to 160 acres of land, the greater part of which is now 
in controversy, under his assumed name of John Thompson. On 
the 26th day of March, 1865, one Daniel Bagley was appointed ad- 
ministrator of the estate of John Thompson, deceased, by the probate 
court of King county. Such proceedings were had in the settle- 
ment of the estate that on the 26th day of May, 1869, a final decree 
of distribution was entered, which recited, among other things, that 

•For otber casea seè same topic £: % nvmbbr in Dec. le Am. Digs. 1907 to date^ & Rep'r Indexai 
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the administrator had obtained an order settling and allovving his 
final account on the 12th day of February, 1869, tliat a time had 
been fixed for hearing the application for a decree of distribution, 
and that due and légal notice of such hearing had been given. The 
decree then proceeded as follows : 

"That said administrator lias fuUy accounted to the court for ail of the 
sald estate that has corne Into his hands, and that the said esta te, so far as 
discovered, has been fully admlnistered, and the residue thereof consistiug 
of the property herelnafter mentioned is ready for distribution ; that ail of 
the debts of the said deceased and of said estate and ail the expenses of ad- 
ministration hâve been paid, and the said estate is in condition to be closed ; 
that the décèdent died intestate in the county of King, territory of Wash- 
ington, on the day of Mareh, 1865, leavlng no h«li's surviving him ; 

there being no heirs of the said deceased, that the entire estate escheats to 
the county of King, territory of Washington. ïherefore ou this 20th day 
of May, 1869, no objections being made or filed. it is hereby ordered, ad- 
judged, and decreed that ail of the acts of the said administrator as reported ' 
to this court, and as appearing on the records thereof, be and the sauie are 
hereby approved and conflrmed ; that, after deducting the estimated ex- 
penses of closing said estate, the residue of said estate of John Thompson, 
deceased, not heretofore distributed, hereinafter described, and now renialn- 
ing in the hands of said administrator, and any other property not now 
known or discovered, whleh may belong to the said estate or in whieh the 
said estate may hâve an iuterest, be and the same is hereby distributed as 
follows, to wit: The entire estate to the county of King, in Washington ter- 
ritory. The followiug is a particular description of the said residue of the 
said estate referred to in said decree and of which distribution is ordered. 
ad.iudged, and decreed, to wit: 160 acres of land on Duvvaniish river, more 
partlcularly described in a certain deed from .Toseph Willianison and Wil- 
liam Greenfleld to Thompson dated January 19, 1865, and recorded in volume 
1 of Deeds, p. 458 (and Personal property). Dated May 26, 1869." 

The complaint then avers that, this decree was null and void; 
that the probate court was without jurisdiction to déclare an escheat; 
that ail claims of the défendant and ail acts done by the défendant 
in référence to the land in controversy hâve been done, performed, 
and exercised under and by virtue of this void decree; that the de- 
fendant has no contract, deed, conveyance, decree, judgment, or other 
writing evidencing or purporting to évidence any title on its part 
in or to said lands, and that the défendant has never at any time 
institûted any suit or légal proceeding of any nature before any 
court, officer, or tribunal for the purpose of having an escheat of 
said lânds adjudicated or declared, nor has any public authority 
or officer ever begun or institûted any such suit or légal proceeding. 
The complaint next avers that upon the entry of the decree in the 
probate court the property in controversy was marked on the as- 
sessment rolls of the county as county property and as exempt from 
taxation, and has ever since been so treated, except certain portions 
thereof which the défendant has assumed to convey to private par- 
ties by deed; that in the year 1885 the county of King, in the then 
territory of Washington, took possession of a certain portion of the 
tract, which said portion remained in its possession after the organi- 
zation of the state of Washington, and is generally known as the 
"King County Farm," which is specifically described in the com- 
plaiiit; that the last-described tract has never been used for any 
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county. purpose, but has been leased to tenants for the purpose of 
producing a revenue for the county ; that about the year 1900 the 
défendant took possession of another portion, known as the "King 
County .Hospital Grounds," which is specifically described in the com- 
plaint; that the défendant has placed upon the last-described tract 
valuable iniprovements in the shape of a hospital building and its 
appurtenanees, the value of which is to the plaintiff unknown, and 
since thus taking possession the county has used and is now using 
the same for county hospital purposes; that in the year 1892 the de- 
fendant assumed to make a plat of a certain portion of the tract 
called the "King County addition to the city of Seattle," and caused 
the plat thereof to be recorded in the office of the auditor of King 
county as required by law; that the défendant has assumed to sell 
and convey to private parties ail of the lots and lands composing 
♦this addition, except certain portions which are specifically described 
in the complaint; that in the year 1903 the défendant assumed to 
make a further plat of a certain portion of the tract called "King 
County second addition to the city of Seattle," and caused the plat 
thereof to be recorded in the office of the auditor of King county, 
as required by law ; that the défendant has assumed to sell and con- 
vey to private parties ail of the lots and lands composing this addi- 
tion, except certain portions which are particularly described in the 
complaint; that the tracts of land described as the "King County 
l'arm," "King County Hospital Grounds," "King County addition tO' 
the City of Seattle," and "King County Second addition to the city 
of Seattle," comprise the whole tract acquired by Grotnes or Thomp- 
son, except certain portions which hâve been appropriated for public 
purposes. The complaint further avers that the plaintiff herein is a 
son of the sistcr of Lars Torgerson Grotnes and one of his heirs at 
law, and that ail the now living heirs at law of Grotnes hâve, by 
proper mesne conveyances, conveyed their right, title, and interest in 
and to the lands described in the complaint to this plaintiff, who is - 
now tlie sole owner in fee thereof. It is further averred that the 
heirs at law of Grotnes had no knowledge of what had become of 
him, did not learn of his death or the place in which he died, or of 
the fictitious name which he had assumed until within three years 
last past, and that since learning thereof such heirs, and particularly 
the plaintiff, hâve been diligently engaged in searching for and pro- 
curing the proper proofs of the identity of Lars Torgerson Grotnes- 
and John Thompson and his relationship to them. To this complaint 
the défendant has interposed a demurrer on the grounds, among 
others, that thé complaint does not state f acts sufficient to constitute 
a cause of action, and that the action has not been commenced within 
the time limited by law. , . . 

At the time of the death of Grotnes, or Thompson, the Probate. 
Praçtice Act pf January 16, 1863 (Laws of 1862-63, p. 198), entitled 
"An àçt defining the jurisdiction and praçtice in the probate courts 
of Washington Territory," was in force. Chapter 16 of that act 
provides for the partition and distribution of estâtes, chapter 17 for 
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the descent of real property, and chapter 18 for the distribution of 
Personal property. Section 317 of the act provides that: 

"Upon the settlement of the accounts of the executor or administrator, or 
&t any subséquent time, upon the application of the executor or administra- 
tor, or any helr, devlsee or legatee, the court shall proceed to dlatrlbute the 
resldue of the estate, If any, among the persons who are by law entitled." 

Section 318 provides that: 

"In the decree the court shall name the person and the portion, or parts 
to which each shall be entitled; and such persons shall hâve the right to 
demand and recover thelr respective shares froni the executor or administra- 
tor, or any person having the same in possession." 

Section 319 provides that: 

"ïhe decree may he made on the application of the executor or adminis- 
trator, or of any person Interested in the estate, and shall only be made aft- 
er notice has been giveu in the manner required In regard to an application 
for the sale of land by an executor or administrator. The court may order 
such further notice to be glven as it may deem proper." 

Section 340 provides : 

"Wlien any person shall die seised of any lands, teuements, or heredita- 
ments, or any right thereto, or any title to any Interest therein, in fee sim- 
ple, or for the life of another, not having lawfuUy devised the same, they 
shall descend, subject to his debts, as follows:" 

The first seven subdivisions prescribe the rule or order of descent 
among the différent degrees of kindred, and the eighth subdivision 
déclares : 

"If the intestate shall leave no kindred, his estate shall eseheat to the 
«ounty in which such estate may be sltuate." 

Section 353 provides for the distribution of the personal estate, 
and the seventh subdivision reads as follows : 

"If there be no husband, or kindred of the Intestate, the sald personal es- 
tate shall eseheat to the county In which the administration is had, and a 
receipt by the county treasurer of the county to whom such personal prop- 
erty shall be eonveyed by the administrator, shall be a full diseharge of ail 
responsibility to the sald administrator." 

The défendant contends, first, that the decree of distribution or 
«scheat, made after due notice, pursuant to this statute, is binding 
upon the plaintiff and upon ail the world; and, second, that in any 
event it appears from the face of the complaint that the action is 
barred by the statute of limitations and by lâches. The plaintiff, on 
the other hand, contends : 

First. That property in a territory which escheats for want of 
heirs goes to the United States, and not to the territory or any county 
therein. 

Second. That the act violâtes section 1851 of the Revised Statutes, 
which déclares that : 

"The législative power of every territory shall extend to ail rightful sab- 
jects of législation not inconsistent with the Constitution and laws of the 
United States. But no law shall be passed Interfering with the primary dis- 
posai of the soil ; no taxes shall be imposed upon the property of the United 
States ; nor shall the lands or other property of non-residents be taxed high- 
*r than the lands or other property of résidents." 
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Third. That the act violâtes section 1924 of the Revised Statutes, 
which contains the following provisions : 

"To avold Improper influences, which may resuit from intermlxing in the 
same act sueh things as bave no proper relation to each other, every law 
shall embrace but one object, and that shall be expressed in the title." 

And, lastly, that an escheat can only be enforced by a common- 
law proceeding in the nature of an inquest of office, and that the 
territorial Probate Court had no common-law jurisdiction. 

[1] I willfirst consider briefly the several objections urged against 
the validity of the territorial statute by the plaintiff. The first ob- 
jection is in my opinion without merit. As already stated, the légis- 
lative power of the territory extended to ail rightful subjects of 
législation, and a statute providing for the descent and distribution 
of property in cases of intestacy would certainly seem to fall within 
that category. The act was never disapproved by Congress. Section 
1850, U. S. R. S. Its validity has been recognized by both state and 
fédéral Courts (Territory v. Klee, 1 Wash. 183, 23 Pac. 417; Pacific 
Bank v. Hannah, 90 Fed. 72, 32 C. C. A. 522), and in the language 
of the court in Crâne v. Reader, 21 Mich. 24, 4 Am. Rep. 430: 

"Congress never legislated on the subject, and there never has been an in- 
stance of an escheat claimed to hâve accrued to the United States siuce they 
came into existence." 

Again the court said: 

"We hâve no tciuires which would stand between the government and the 
esta te, and it lecouies, therefore, a, very narrow Inquiry where the escheat 
shall go. * * * It would seem to be an obvious answer that it must go 
where the law directs. Tenures and their incidents, the rules of inheritance, 
are ail the créatures of the law, and, except as to rlghts already vested, may 
lie changed and niodifled at pleasure. And it was for the lawmaking power 
that could coutrol lauds and their enjoyment in Mlchigan to direct where 
lands should go for default of heirs, as it was to direct who should be re- 
garded as heirs at ail ; for there is no such thiug as a natural Une of in- 
heritance Independeut of the law. * * * if Congress had seen fit to pro- 
vide for such eases, we thlnk it had power to do so. We are not prepared to 
question its authority on any theoretical grounds arising out of the condi- 
tions of cession, altliough those conditions are signiflcant in construing the 
ordinance. This région was acquired by treaty, and did not corne into the 
actual possession of the United States until after the Constitution was adopt- 
ed, and it was held in United States v. Repentigny that the United States 
succeeded dlrectly to the rights of the French and British governments which 
had complète supremacy. But the articles of confédération made no pro- 
vision for the direct législation of Congress over the local afCairs of any part 
of the country, and such direct government, while posslbly it mlght hâve 
been lawful would bave been at variance with the whole theory of local gov- 
ernment, which had been acted upon both by states and colonies. The délé- 
gation of législative powers to the territories was practically a necessity, and 
the Ordinance of 1787, while retaining a right of veto or disapproval of the 
acts of the governor and judges, provided expressly that such laws as are 
not disapproved shall only be repealed by local authority. No one can read 
the ordinance without perceiving that it was intended to throw the whole 
régulation of local affairs upon the local government. The public lands were 
not to be Interfered with till they had been severed from the public domain 
by primary disposai. But, when they had become private property, they 
came, like ail private rights, under local régulation. * * * immediately 
after the government of the United States was organized under the Consti- 
tution, a brief statute was pas.sed to adapt the ordinance to the Constitution, 
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not to change its nature, but, as stated in the pi'eamWe, in order that it 'niay 
continue to liave full effeet.' And, so long as the system should continue, the 
whole local regulatioii was elearly delegated to the terrltory, as it was after- 
wards to Michigan when separately orsranized. « * * Even under the old 
counnon-law notions the création of such a government would be at least an 
équivalent to the érection of a county l'aletme, and would rransfer ail nec- 
essary sovereign prérogatives. But, under this ordinance, the territory only 
differed from a state In holding derivative instead of indei)endent functions, 
and in being subject to such changes as Congress niight adopt. But, until 
revoked or amiuUed, the act of the territory was just as obllgatory as the 
act of Congress, and for the same reason." 

[2] The statute does not interfère with the primary disposai of 
the soil. That term is used in référence to the public lands of the 
United States, and means their disposai by the officers or agents 
of the government to some person who, having the qualifications to 
acquire such lajids, and having complied with the ternis of the law, 
is entitled to a conveyance by patent or deed without any reserved 
authority in the government or its officers to withhold the same. 
Topeka Commercial Security Co. v. McPherson, 7 Okl. 332, 54 Pac. 
489; Crâne v. Reeder, supra. Mormon Church v. United States, 
136 U. S. 1, 10 Sup. Ct. 792, 34 h. Ed. 478, Territory v. Lee, 2 
Mont. 124, and Williams v. Wilson, Mart. & Y. (Tenn.) 248, cited 
by the plaintiff, are not in point. In the Mormon Church Case the 
act of Congress explicitly declared that the property should be for- 
feited to the United States. In the Montana case the territorial Lég- 
islature attempted to forfeit to the territory possessory rights in min- 
ing claims held by aliens, while the title to the property was vested 
in the gênerai government. In the Tennessee case it does not appear 
that there was any territorial législation on the subject, or that there 
was any territorial government to which the property could escheat. 

[3] The next contention is that the provisions of the Probate 
Practice Act of 1863, relating to wills and to the descent and dis- 
tribution of property, are not within the title of the act, and there- 
fore void. Mère lapse of time and a proper regard for the stability 
of titles forbid an inquiry into this question at this late day. AU 
our probate laws hâve been enacted under similar titles, their validity 
has been recognized by the courts, and acquiesced in by the people, 
for upwards of half a century, and to overthrow them now would 
unsettle half the titles in the state. Furthermore, if the question 
were a new one, the objection is not tenable. It is conceded that 
the provision relating to the distribution of estâtes is within the title, 
and, if so, it is but a short step to provide to whom distribution 
shall be made; otherwise the provision for distribution itself would 
be whoUy inoperative. 

[4] It is lastly contended that the probate court had no jurisdic- 
tion to détermine the rights of those claiming adversely to the es- 
tate, and that it had no jurisdiction to déclare or decree an escheat. 
The first proposition will be acceded to if claims adverse to the in- 
testate are meant, but, if it means the conflicting claims of those 
claiming under the intestate, the proposition is wholly without merit, 
for such power is exercised by probate courts every day; in fact, 
that is the principal office of a hearing on the application for a de- 
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crée of distribution. Whether thè probate court had jurisdiction to 
declaf^ or decree an escheat dépends entirely upon the construction 
of the local laws of the territory. It will be conceded that the usual 
form of proceeding for this purpose at common law was by an in- 
quisition or inquest of office before a jury, but whether this or some 
other form of proceeding shall be resorted to dépends wholly upon 
the législative will. As said by the court in Hamilton v. Brown, 161 
U. S. 256, 263, 16 Sup. Ct. 585, 587 (40 L. Ed. 691) : 

"In this country, when title to land fails for want of helrs and devisees, 
It eseheats to the state as part of its common ownership, either by mère 
opération of law, or upon an inquest of office, according to the law of the 
partieiilaf state." 

There is nothing sacred about this or any other rule of the com- 
mon law; for, as said by the court in Munn v. Illinois, 94 U. S. 113, 
134 (24 U Ed. 77) : 

"A person bas no property, no vested interest, in any rule of the common 
law. That is only one of the forms gf municipal law, and is no more sacred 
than any other. Rlghts of property whlch hâve been created by the com- 
mon law cannot be taken away without due process ; but the law itself , as 
a rule of conduct, may be changea at the will, or even at the whim, of the 
Ivegislature, unless prevented by constitutional limitations. Indeed, the great 
office of statutes is to remedy def ects in the common law as they are deve] 
oped, and to adapt it to changes of tlme and circumstances." 

It was therefore entirely compétent for the Législature to provide 
that the territory or one of its counties should be the ultimate heir 
of those dying intestate and without other heirs or kindred; and 
it was further compétent for it to provide that the rights of the 
territory or the county should be determined by the probate court 
in the administration proceeding in the same manner and by the same 
procédure as the rights of any other claimant to the estate. 

It is conceded that, under section 340 of the Probate Act re- 
lating to the descent of real property, it would hâve been entirely 
compétent for the court to détermine that there were no children 
or lineal descendants of the intestate under subdivision 1, and to 
distribute the property to the father under subdivision 2. It would 
likewise hâve been compétent for that court to détermine that there 
was no father or lineal descendants under subdivisions 1 and 2 and 
to distribute it to the brothers and sisters under subdivision 3. Its 
détermination upon thèse questions after due notice and hearing, on 
well-established principles, would be binding upon the whole world. 
Magee v. Big Bend Land Co., 51 Wash. 406, 99 Pac. 16; In re 
Ostlund's Estate, 57 Wash. 359, 106 Pac. 1116, 135 Am. St. Rep. 
990; Case of Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; Proctor 
V. Dicklow, 57 Kan. 119, 45 Pac. 86. 

Why was it not equally compétent for the probate court to déter- 
mine that there were no kindred, and to escheat the property to the 
county? In my opinion such was the législative intent, and this 
view of the subject is strengthened by référence to subdivision 7 of 
section 353, relating to the distribution of personal property. It is 
there provided that, if there be no husband, widow, or kindred of 
the intestate, the personal estate shall escheat to the county, and 
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the administrator shall convey it to the county treasurer. The pro- 
vision is not that the administrator shall convey it to the county 
treasurer, if not claimed by husband, widow, or kindred, but that he 
shall convey it if there are none such, and the probate court was 
necessarily invested with jurisdiction to détermine that question. 
This view is further strengthened by the fact that the provision of 
section 480 of the Civil Practice Act of 1854 (Laws 1854, p. 218), 
authorizing the prosecuting attorney to file an information in the 
District Court for the recovery of property escheated or forfeited 
to the territory, was eliminated by the Civil Practice Act of 1863 
(Laws 1862-63, p. 192), and since 1863 there was no provision in 
the laws of either the territory or state, in relation to escheats, ex- 
cept those found in the Probate Practice Act, until the passage of 
the Act of 1907, p. 253. 1 Rem. & Bal. Code, § 1356 et seq. The 
latter act left the subject of escheats to be dealt with by the court 
administering the estate as before, limiting only the time within 
which heirs must appear to claim the estate. The probate courts 
of the territory and the superior courts of the state bave uniformly 
assumed jurisdiction in this class of cases, and the right of the state 
or county to appear in the probate proceeding and contest the rights 
of other claimants has been recognized by the highest court of the 
state. In re Sullivan's Estate, 48 Wash. 631, 94 Pac. 483, 95 Pac. 
71. For thèse reasons, I am of opinion that a valid title was vested 
in the county by the decree of the probate court, and that the com- 
plaint States no cause of action. This view of the case renders it 
unnecessary to consider the question of adverse possession. If the 
complaint contains a défense on that ground, it will at once be con- 
ceded that the pleading is very inartificially drawn with that object 
in view, but nevertheless it is difficult to escape the conclusion that 
the county has held the property adversely under color of title and 
claim of right far beyond the statutory period. 

[5] I hâve not overlooked the fact that the complaint avers that 
Grotnes changed his name, but I assume that this allégation was 
inserted for the purpose of avoiding a charge of lâches against the 
heirs. In any event, it is well established that a man may lawfully 
change his name, without resorting to légal proceedings, and for ail 
purposes the name thus assumed by him will constitute his légal 
name, just as much as if he had borne it from birth ; and légal pro- 
ceedings instituted against him under the assumed name will bind 
him and those claiming under him. 29 Cyc. 271. 

The demurrer is sustained. 
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LOUISVILLE & N. R. CO. t. RAILROAD COMMISSION OF AliABAMA 

et al. SOUTH & N. A. R. OO. v. SAMB. NASHVILLE, 

C. & ST. L. RY. V. SAMB. 

(District Court, N. D. Alabama, M. D. April 5, 1912.) 

No. 264 C. C. No. 263 C. C. No. 266 O. O. 

1. COXSTITUTIONAL LAW (§ 242*)— CaeEIEBS (§ 12*)— GOVERNMENTAL REGOT-A- 

iioN OF Rates— Pbincipals Goveening. 

TUe Power of the government to regulate railroads to préserve the just 
relation between the public and the corporations serving it is undoubted. 
The right of the public is to hâve reasonable and uniform rates, and the 
right of the railroads is to hâve an equal protection of the laws with citi- 
zens generally and f air returns on their investments. 

[Ed. Note.— For other cases, see Constltutional Law, Cent. Dlg. § 691; 
Dec. Dig. § 242 ;• Carriers, Cent Dig. §| 7-11, 15-20 ; Dec. Dlg. § 12.*] 

2. Cojvstitutional Law (§ 242») — Statk Régulation of Rates — Classifi- 

cation. 

The principles governing the right to classify railroads for the purpose 
of prescriblng rates are somewhat similar to those applicable to their 
classification for purposes of taxation, but, In the exercise of this right 
In either case, the classification must hâve regard to, and be based on, 
some real and substantlal distinction bearing a reasonable and Just rela- 
tion to the things In respect to vi^hich such classification is iroposed, and 
the grounds of classification must be such as are dlscoverable and under- 
Btood to be reasonable on full investigation by compétent persons. 

[Ed. Note.— For other cases, see Constltutional Law, Cent. Dig. § 691; 
Dec. Dig. § 242.*] 

3. CoNSTiiuTioNAL Law (§ 242*) — Statb Régulation of Rates— Classifica- 

iiON — Constitbtionality op Alabama Statuts. 

Act Ala. Nov. 23, 1907 (Açts Sp. Sess. 1907, pp. 91-159), prescribes cer- 
tain maximum rates to be charged by railroads In the state on Intra- 
state business. It divides the rôads dolng business in the state by name 
Into four classes, and authorlzes those In class 1 to charge the maximum 
rate plus 5 per cent., class 2 plus 20 per cent., class 3 plus 25 per cent, 
and class 4 plus 50 per cent. It authorlzes the State Railroad Commis- 
sion to change the classification, and provides that, vrhen any railroad 
in class 1 shall own or operate àny other road or own a inajority of its 
stock, the latter shall Itself be placed lu class 1. In a suit by certain 
railroads to enjoin enforcement of such act the évidence showed without 
contradiction that the classification made was,not based upon any sub- 
stantlal différence betweeji the severàl roads, such as the relative cost 
of construction and maintenance or eamings from Intrastate business, 
but that roads between whlch there was no différence dlscoverable by 
experts were placed In différent classes, glying to some a large advan- 
tage In rates over others; that the Unes of one of complalnants in the 
state, whlch were largely branch Unes, and whlch were well eonducted 
and managed but earned little or nothlng above expenses on intrastate 
business and ranked fourth in net earnings per mile from ail business, 
were placed in class 1, while others maklng larger earnings were placed 
In lower classes ; that certain companles whlch were orlginally parties 
to the suit but withdrew by agreement with the Qovernor were placed 
by the commission in more favorable classes. There was no évidence 
tendlng to show upon what basls. If any, the classification was made. 
Beld, that complalnants were required to establish the unreasonableness 
of the classification by a prépondérance of the évidence only, and that 
on the évidence, and In vlew of the manner of its enforcement by the 
administrative oflBcers of the state, the act made an arbltrary and un- 

*For other case* lee sam* topic t { nuubbb in Dec. ft Am. Dlga. 1907 to dat», A Rep'r IndezM 
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reasonable classification, and was unconstitutional and void, as depriving 
complainants of the equal protection of tlie laws. 

[Ed. Note. — For otlier cases, see Constitutioual Law, Cent. Dig. ^ 691 ; 
Dec. Dig. § 242.*] 

4. Carbiebs (i 12*) — State Régulation of Rates— Reasonableness of 

Rates— Valuation of Pkoperty. 

In ascertaining the value of a rallroad for tlie purpose of determining 
the validity of a rate regulatlng statute, the niost rellalile test ordinarlly 
is the cost of reproduction of the road as it e-xists at the time when the 
statute was enacted, taking the value of property at that time, without 
regard to what may hâve been its value when the road was con.structed. 
The original cost and niarket value of the stock and bonds of the Com- 
pany, while they may be taken into considération, are subject to so 
many collatéral considérations that they are ordlnarily of little assist- 
ance. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

5. Cakbieks (§ 12*) — State Régulation of Rates— Valuation of Property 

—Franchises. 

In valuing the property of a railroad conipany for the purpose of de- 
termining the validity of a state statute regulating rates, the value of 
the company's franchise is to be included, and where the state, by its 
Tax .Commission, has placed a value On such franchise for taxation pur- 
poses, it may fairly be taken by the court as a basls for its flnding. 

[Éd. Note. — For other cases, see Carriers, Cent. Dig. |§ 7-11, 15-20 ; 
Dec. Dig. § 12.*] 

6. Carriers (§ 12*) — State Régulation of Rates— Validity— Reasonable- 

ness op Rates. 

For the purpose of determining whether or not a state statute flxing 
railroad rates Is reasonable or conflscatory as to a particular Company, 
it is iiecessary to ascertaln the value of ail of its property devoted to its , 
business as carrier In the state, and to apportion such value between its 
Interstate and Intrastate business, and it is entitled to earn a fair return 
f rom its intrastate business on the value of the property devoted to such 
business, regardless of its Interstate earnings. 

|[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

7. Carriers (| 12*) — State Régulation of Rates- Reasonableness of 

Rates. 

Methods of apportloning the value of the property of rallroad cOni- 
paniès between their Interstate and intrastate business considered. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec, Dig. § 12.*] 

8. Carriers. (§ 2*) — State Statute Fixino Rates— Constitutionality— Rea- 

sonableness or Rates. 

Act Ala. Nov. 23, 1907 (Acts Sp. Sess. 1907, pp. 91-159), flxing maximum 
rates to be eharged by railroads in the state on intrastate shipments, held 
conflscatory and unconstltutional and void as to coiuplainaut railroad 
companies, on évidence showing fhat, prlor to its enactment, their intra- 
state business was either done at an actual loss or their net profit was 
only a fraction of 1 per cent, on the value of the property devoted to such 
business, and that the then prevailing rates, which were not unreason- 
ably high, were reduced by the act. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 2; Dec. Dig. § 
2.*] 

9. Carriers (§ 12*) — State Statute Fixino Rates— Reasonableness of 

Rates— Return ON Investment. 

Railroads ih Alabama are entitled to earn a net profit of 8 per cent, 
on the value of the property employed by them in inttastate business, so 

*For other casels see saime topic & S nVmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
196 F.— 51 
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long as the business is done without discrimination and at reasonable 
' rates. 

{Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

10. Cabbiers (§ 12''')— State Statutes Regulating Rates— Confiscatort 
Eates. .1 

, A railroad bas the rlgbt to change rates whlcb to meet an exigency 
bave been made so low as to be unremunerative, when the necesslty there- 
for bas ceased to exist, and a statute wàich prohibits the increase of 
sucb rates is unconstltutlonal as eonflscatory. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.'*] 

In Equity. Suits by the Louisville & Nashville Railroad Company, 
the South & North Alabama Railroad Company, and the Nashville, 
Chattanooga & St. Louis Railway Company, respectively, âgainst the 
Railroad Commission of Alabama andi others. On final hearing on 
exceptions to report to spécial master. Decree for complainants. 

See, also, 171 Fed. 225. 

On the 25th of Mareb, 1907, tbe Louisville & Nasbville Railroad Company, 
tbe Nasbville, Chattanooga & St. Louis Railroad Company, tbe Atlantic Coast 
Llne Railroad Company, tbe Kansas City, Birmingham & Menïpbis Railroad 
Company, tbe Southern Railway Company, and the Central of Georgia Rail- 
way Company, ail foreign corporations, and the Western RaÙway of Ala- 
bama, the Alabama Great Southern Railroad Company, the Mobile & Obio 
Railroad Company, the Seaboard Air Line Railroad Company, and tbe South 
& North Alabama Railroad Company, ail domestic corporationsj operatlng rail- 
roads In this state, flled their original bills in the Circuit Court against the 
Railroad Commission and the Attorney General of Alabama ; the object of 
the bills being to enjoln the exécution of tbe statute which forfeited the right 
of any foreign corporation to do intrastate business if it filed a bill in tbe 
fédéral court to test tbe reasonableness of rates, and of the statute prescrib- 
Ing freight rates on 110 commoditles, and also the enforcement of tbe statute 
which made the other rates in force on tbe Ist day of January, 1907, tbe max- 
imum intrastate freight rates, and the statute which flxed the maximum in- 
trastate passenger rate at 2% cents per mile. Tbe statutes at that time 
charged tbe Railroad Commission and the Attorney General with the duty of 
enforcing thèse statutes and other laws pertaining to railroad carriers, and 
provided that any railroad migbt test tbe reasonableness of any rate made 
by tbe Commission by maklng tbe Railroad Commission and tbe Attorney 
Genera;l défendants In a suit in equity, in which event the court, If it tbought 
propelr, might npon exacting bond for tbe Indëmnity of pàssengers ând ship- 
pers suspend the opération of the statutes pending a final hearing. The 
statutes Involved were assailed on the ground that they denied the com- 
plainants the equal protection of the laws; that they deprlved them of 
their property without due process of law in violation of the fourteentb 
amendment; that they impaired the obligation of their contracts; and 
amounted to a direct régulation and control of Interstate commerce. 

On thé flling of the bills, notice was glven the défendants that a motion 
would be made for a restralnlng order and suspension of the rate laws on 
Marcb 30, 1907. Each of titie bills contalned elaborate statements as to tbe 
value of the several complainants' property; the cost of conductlng the busi- 
ness of the several rallroads, the amounts expended in building them, the 
net and.grofis income for the prior years, the characteristlcs of the côuntry 
through which the roads were operated, and numerous other facts showing 
the value of the property en^ployed, etc. Each of the bills, was sworn toby 
an offlcér of the corporatioû havlng knowledge of the factà A restralnlng 
order was issued on tbe 30th.pf Marcb, 1907, and tbe hearing for a prellml- 
nary injunction went over ât tbe request of the respondents unttl the 8tb of 

*For otbeT cases B«e same toplc & { numbeb In Dec. 4b Am. Dlgs. 1907 to date, & Rep'r Indexes 
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May, 1907. The respondeùts offéred no évidence of anyklnd, and made no 
objection to the granting of a prelimlnary Injunctlon, statlng In open court 
they dld not luteQâ to appeal therefrom, If the court should grant a preliml- 
nary Injunctlon. As a resuit of calculatlons based uponthe figures and facts 
in the sworn bUls, whlch were In no wise controverted, and after maklng 
due allowances for ovérestimates of the value of the property devoted to In- 
trastate commerce, Improper calculatlons, and the like, the court found, under 
the opération of the rates flxed by the statutes, that some of the complainants 
would not earn operatlng expenses, some a little above operatlng expansés, 
whlle the net earnmgg whlch any of the blUs shovs'ed were at ail probable 
under the reduced rates, judging from past expérience, would not exceed 1% 
per cent, per annum on the value of the property devoted to intrastate com- 
merce. Thereupon the court, after exactlng bonds as provided in the state 
statutes to refund any excess In rates to passeugers and shlppers if the com- 
plainants were cast in the suit, issued a prelimlnary Injunctlon against the 
enforcement of the statutes mentioned above, and also made an order sus- 
pendlng the opération of the rate statutes as authorized by the state laws. 
Seaboard Air Line R. K. Co. v. Railroad Commission of Alabama (C. C.) 155 
Fed. 792. 

On August 14, 1907, the Louisville & Xashville Railroad Company and the 
South & North Alabama Railroad Company, amended their original bllls, 
alleging, in substance, that the Governor had made various tbieats at various 
tlmes and places, whlch were set out at length in the amended bills, that he 
would charge and instruct the several sheriffs and solicitors In the countles 
through whlch the complainants operated their roads to ignore and defy the 
orders of the court, and to arrest, Indict, and prosecute their offlcers, agents, 
and servants for not observing the statutes, and that he Intended to do so, 
and that thèse offlcers would obey the Governor's instructions in that regard 
unless restrained, and aceordingly made the sheriffs and solicitors, though 
not the Governor, parties défendant. Four days prior to the flllng of thèse 
amended bllls, the >Southern Railway Company had flled its pétition for a 
modification of the injunctlon theretofore issued for its protection as to the 
frelght and passenger statutes, formally setting forth in the pétition, among 
other things, that in conséquence of its removing a suit from a state to a 
fédéral court, under a statute so providiug, against the exécution of whlch no 
injunctlon had been Issued, its license to do business in this state had beeu 
canceled, though that statute differed in no way from the statute the court 
had declared unconstltutional, except that the forfeiture was Infilcted in 
conséquence of removing a suit from a state to a fédéral court, whlle the 
statute declared unconstltutional inflicted the forfeiture for coming into a 
fédéral court to test the reasonableness of the rate statutes ; that it had 
been "threatened by the authorities of the state with criminal prosecutions 
of Itself, its offlcers, and agents in many différent parts of the state at the 
same tlme," whlch would infllct Irréparable Injury upon it, unless prevented ; 
that whlle the petitioner "dld not recognize the legality or justice of the con- 
tentions of the state authorities," and had "not lost sight of the momentous 
nature of the clalm asserted on the part of the state," yet, to avold the in- 
jury whlch had resulted to It from a simllar confflct with the authorities of 
the state of North Carollna, it had agreed "In the interests of order and 
peace" to test the rates, both frelght and passenger, pursuant to a contract 
made with the Governor on the 8th of August, 1907, whlch was set out in ex- 
tenso In the pétition, and that In carrying out said contract, "following the 
suggestion made by the Governor," it applled to the court for such modiflca- 
tion of the Interlocutory Injunctlon Issued at the suit of the Southern Rail- 
way Company as "will enable it" to carry out sald contract. The acts and 
threats of the state authorities, as shown in the pétition of the Southern 
Eallway Company, and by other facts of whlch the court could take judlcial 
notice, coupled wlith the nature of the answers of the solicitors and sheriffs. . 
left no doubt that it was their intention to defy the orders of the court made 
in the cases of thèse complainants. They dld not deny that It, was their 
intention to override the orders of the court, but objected to a temporary 
restraining order on the ground that the sults were, in effect, suits against 
the state, and that a court of equlty had no jurisdlctlon to enjoln the prose- 
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cutlon in the name of jbhe state of crimes, and thereupon t^e court granted 
the prèllmttiafey-injtlnction dgïilnst them. Louisvilié' & Nàshville Eailroad 
Company VJ Ràteôàd Comml^éion of Alabama et àl. .(Ç- p.) 157 Fed. 944. 
Afterwatds oit- àitleitded supplelnental bills the injunbtltfn^'^àfe éxteuded to the 
clerks of the sèvei-al state courts. Western Eailway qf Alabama v. Railroad 
Commission of Alabama et al. (C. C.) 171 Fed. 694; 'On November 27 and 
December 2,' 1907, the eomplainants flled supplemental bills setting forth cer- 
tain statutes enaeted at the Spécial Session of the Législature çalled to deal 
with such of the eomplainants In the original bllls as had not agreed to dis- 
miss their suits and put the rates into effiect by the Ist of October, 1907, on 
the terms atid conditions agreed upon by the Govérnor and the Southern 
Eailway Company. The supplemental bills set out the tepeal of the 110 Com- 
modities Act (Laws 1907, p. 209), and the enactment of the Eight Group Acts 
(Acts Sp. Sess. 1907, pp. 91-159) in lieu thereof, and a séries of acts which 
need not be particularly noticed hère which constituted a scheme or device 
to accomplish: 

"(1) The taking away from the Eailroad Commission and the Attorney 
General of ail power and authority to enforce the statutory rate acts, so that 
the présent causes of action will be abated as to them, and the injunction 
against them wlU be functus offido. 

"(2) To make the eharging by complalnant of higher rates than those pre- 
scribed by the statutes of the state of Alabama punishable by heavy fines for 
each offense, which shall be enforced by civil suits against the complalnant 
hereln and other railroad companies simllarly situated for forfeitures in the 
name of the state; the theory of this being that, the suits being brought in 
the name of the state, their prosecution cannot be enjolned tn the fédéral 
courts. 

"(3) To make the eharging or exaction of higher rates than those prescribed 
by the statutes of the state of Alabama, by the ofRcers, servants, and agents 
of the complalnant, a misdemeanor, punishable by heavy penalties for each 
offense, so that the enforcement of thèse provisions of the law may be set in 
motion by undlsclosed persons,' by indictments, or by prosecutlons in numer- 
ous différent jurisdictlons of the state. 

"(4) To provide actions for damages by shippers and passengers who are 
charged higher rates of freight or passage than are prescribed by statute, 
which damages are to be assessed by jury, and may be brought in any county 
of the state through which the railroad company opérâtes, and which shall 
not be barred untll the lapse of many years. 

"(5) To make the penalties and forfeitures in actions for damages sp large 
in amount, and so numerous, aud enforceable at the same tinie in so many 
différent jurisdictlons, that this complalnant and others simllarly situated 
will be forced to submlt or wager ail of their property on the resuit of the 
Utigation, and so that they shall be embarrassed by the enormous amount 
of Utigation encouraged and Instltuted by the statutes, that they will be 
forced to put the rates into effect wlthout a judiclal détermination as to 
their constltutionality and validity. 

"(6) To repeal existing laws, which provide for a remedy, and to substitute 
In their place a law which purports to give a remedy In the state court, but 
which gives the remedy only by appeal from an order of the Eailroad Com- 
mission increaslng or reducing rates, or refuslng to increase or reduce rates, 
and gives it in such a manner as to practically make submission to the rates 
pendente lite a condition précèdent. 

"(7) To repeal the rate statutes which are attacked by the original bill of 
complaint in this cause, and to enact in their places statutes which purport 
to enact différent rates (but which in reallty and effect, are but re-enaetments 
of the old statutes, wlth immaterial modifications) the theory being that by 
this method the cause of action of the original bill of complaint in this cause, 
and of other similar bllls will be abated thereby, and the jurlsdiction of this 
honorable court defeated and destroyed. 

"(8) At ail events, to defeat the jurlsdiction of this honorable court in thèse 
présent cases, and to make It impossible for the complalnant, and others 
simllarly situated, to proceed at ail In the fédéral courts in Alabama." 

The supplemental bills assajled the Eight Group Acts on the same grounds 
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as tlie repealed acts for which they were substituted, and averred that prior 
to the spécial session and the passage of tlie acts at that session tlie Soiitliern 
Railway Company, the Alabama Gi-eat Southern Railway Company, and the 
Mobile & Ohio liailroad Company had made contracts with the Governor, 
whereby their original classification was changed, and they were permitted 
to charge higher rates for the transportation of passengers and freight than 
were aceorded uiider the statntes to thèse couiplainants, who were in ail 
respects similarly sitiiated with the favoi'cd roads, and thereby denied to the 
coniplalnants the efiual protection of the laws, and aiso rhat the classification 
made of the several railroads in the acts of the Législature at the siiecial 
session were arbitrary and unjust, etc.; that the rates prescribed in the 
classification in the acts at the called session would not permit a fair and 
jnst return upon the value of their property devoted to intrastate commerce, 
deprived complainants of their property without due process of lavv, etc., 
amonnted to a régulation of Interstate commerce, wherefore they prayed a 
preliminary injunction against tlie exécution of the statutes recited, and 
that on final hearing the injnnction be made perpétuai. A restraining order 
was issued, and the rnatter came on for hearing on motion fo)' a preliminary 
in.iunctlon. ïhereuiion elahorate oral arguments were heard as to .iurlsdic- 
tioaial questions raised by respoudents, and as to the effect of the volume of 
testimony as to the reasonalilene^s of the rates which was submitted in the 
shape of aflidavits and countei' atfidavits in reply and reeeived by the court 
up to the finie of its décision. 

The court haviug reached the conclusion that the complainants, under the 
conditions existing in Alabama, were entitled to earn froin their business, the 
charge for the service being reasonable in itself, a net profit of 8 per cent, 
per annnm ou the value of Iheir property devoted to intrastate connnerce, 
found, after a painstakiug examination of ail tb-e afïidavits, which made a 
pamphlet of several liundred iirinted pages, and giving due weight to the 
presumption of the reasonableness of rates fixed by statute, and allowing for 
errors in bookkeepiiig, excessive valuatious, and conslderiug business con- 
ditions, that noue of the complainants would receive as niuch as half of the 
sum as they were entitled to earn upon the value of their property employed 
in intrastate commerce, and that some of the complainants would conduct 
their business at a loss. ïbe country was then suffering from a dépression 
and panic which affected ail branches of business. On the jiroofs made to 
the lower court, it seenied plain to it the opération of the reduced rates would 
be confiseatory, and this on the proof was so manifest that the considération 
of the question did not involve any of the matters of doubt or uncertalnty 
which would justify the court in refusing an injunction until it had tested 
the rates by a trial of theni. Aceordiiigly it, issued a preliminary injunction 
against the enforcement of ail of the statutes assailed in the bills. Central of 
Georgia Itailwav Companv v. Kailroad Commission of Alabama et al. (0. C.) 
161 Fed. 925. 

The défendants appealed from each of thèse interlocutory injunctions. The 
décision of the Suprême Court in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 
441, 52 L. Ed. 714, 1.3 L. K. A. (X. S.) 9.'52. handed down about the finie the 
Circuit Court granted the preliuiinary injunctions, settled adversely to the 
respondents ail their contentions as to the jurisdiction of the court and its 
right to enjoin criminal prosecntions and arrests for violations of the state 
statutes pending the final hearing, and to prevent the prosecution of civil 
suifs in other courts to détermine the question of which it had ohtained ex- 
clusive jurisdiction upon the fiiing of the bills. That décision was follow- 
ed, of course, by the Circuit Court of Appeals. It held, however, that the 
lower court erred in holding that an unauthorized délégation of législative 
Power had been attempted within the meaning of the Alabama Constitution 
as construed by the state Suprême Court, when power was given the Railroad 
Coininission to change classifications and rates fixed by the Législature it- 
self "from time to time as conditions luay in its judgment render it expédi- 
ent or proper to do so." The majority of the Court, Pardee, Presiding Judge, 
dissenting, held for the reasons stated in the opinion (Railroad Commission of 
Alabama et al. v. Central of Georgia Ry. Co., 170 Fed. 225, 95 C. C. A. 117) 
that the lower court erred in not directing an actual test of the rates before 
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issuing a prellminary injunction. Thereupon thèse cases were referred to W. 
A. Gunter, as spécial raaster, to take testlmony and report hls conclusions on 
the law and thé facts together wlth a transeript of the proof taken before 
hlm. The master was directed to report upon the foUowlng matters: 

"(1) The original cost of construction pî the railroad and propertles used 
by complalnant In its business as a common carrier In the state of Alabama' 
or contrlbuting thereto. 

"(2) The amount expended thereon in permanent Improvements since the 
original construction. 

"(3) The character of said permanent improvements and the amount ex- 
pended for such permanent Improvements. 

"(4) The amount of expenditures for permanent Improvements and addi- 
tional equipment, separately, charged to operatlng expenses each year endlng 
June 30, 1907, 1908, 1909, and up to the latest date practicable prier to the 
maklng up of hls report. 

"(5) Whether the expenditures for the construction and Improvement of 
sald property were economlcally and properly made. 

"(6) The amount, par value, and average market value of complainant's 
bonds and stock during the years endlng June 30, 1907, 1908, 1909, and the 
proportion thereof apportionable to the business in Alabama, and up to the 
latest date practicable prier to the maklng up of hls report. 

"(7) The amount of, and actual considération received for, each issue of 
bonds and stock. 

"(8) The amount of bonds and stocks and the amount of proceeds of stocks 
and bonds used in aoquirlng the securities of other rallroads and corpora- 
tions and in acqulring property not used in its business as a common carrier. 

"(9) The net amount of cash received for its outstanding bonds. 

"(10) The net amount of cash actually received for^its outstanding stock. 

"(11) The amount of flxed charges payable annually upon the bonds of the 
Company, the rate of interest payable on each issue of bonds, and whether 
sald bonds were disposed of at thelr reasonable market value and the net 
proceeds devoted to the construction and Improvement of complainant's rail- 
road and to acqulring equipment and other property for its opération. 

"(12) What, if any, sum should be deducted for dépréciation of the proper- 
ty from the cost thereof and from the cost of reproduction. 

"(13) The value of complainant's franchises and Intangible property in 
Alabama as a common carrier, and the part thereof apportionable to the 
intrastate business in Alabama. 

"(14) The cost of reproducing the Une of railroad and other railroad prop- 
ertles used by complalnant in Alabama in its business as a common carrier. 

"(15) The présent reasonable value of the rolling stock or equipment own- 
ed and used by complalnant in Its business as a common carrier in Alabama 
during each of the years endlng June 30, 1907, 1908, 1909, and up to the 
latest date practicable before the maklng up of hls report, and the percentage 
of dépréciation from 100 per cent, new that bas taken place lu such equip- 
ment, and the amount, if any, that should be deducted for dépréciation of 
such equipment or rolling stock owned and used during said periods. 

"(16) The number of each klnd of equipment or rolling stock on hand at 
the end of each of the fiscal years endlng June 30, 1907, 1908, 1909, and up 
to the latest date practicable before the making up of his report, and the 
number of each klnd destroyed, worn out, or sold and replaced during each 
of said years. 

"(17) The sunis expended in each of sald years for additional equipment 
acqulred over and above what was necessary to replace destroyed or worn out 
equipment, and charged to operatlng ex:penses. 

"(18) The total présent reasonable value of ail the railroad propertles oper- 
ated or used by complalnant In Alabama, Including its franchises, the value 
thereof devoted to intrastate business, and the value thereof devoted to In- 
terstate business. 

"(19) What per cent, upon the value of the property devoted to intrastate 
business In Alabama or other sum complalnant is entltled to earn from its 
Intrastate business In that state. In excess of Its operatlng expenses and taxes. 

"(20) The gross ' earnings per auuum from the opération by complalnant of 
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its rallroad properties In Alabama during the fiscal years eiiding June 30, 
1902, 1903, 1904, 1905. 1906, 1907, 1908, 1909, and up to the latest date practi- 
cable before the making up of hls report, and showing, as nearly as practica- 
ble. what part of said eaniings from Alabama business was derived from in- 
trastate business during the years 1906, 1907, 1908. 1909. and up to the lat- 
est day practieaWe, and also for the years 1902, 1903, 1904, and 1905, if the 
hooks kept for such years now show such facts, and what part thereof was 
derived from interstate business. Also complainant's inconie, from ail other 
sources and ail proper charges against said income, and the proportion of 
net Income from such other sources, if any, that should be credlted to the 
total business in Alabama, and what part thereof should be credlted to the 
intrastate business in Alabama. 

"(21) The operating expenses and taxes expended and properly charged to 
operating expense account for and on account of the business in Alabama for 
each of the years ending June 30, 1906, 1907, 1908, and 1909, and up to as late 
a date as practicable, and showing as nearly as practicable what part of said 
operating expenses and taxes expended on account of Alabama business was 
expended in the conduct of its intrastate business, and what part thereof 
was expended in the conduct of its interstate business, and the cost, If any, 
of earning a dollar from intrastate business in excess of the cost of earning 
a dollar from ail business in Alabama during those years. 

"(22) Whether during said years complainant's roads bave been prudently 
and economically managed. 

"(23) The loss in earnings, if any, from the opération of complainant's lines 
in Alabama whlch complainant would bave sustained from April 1, 1907, to 
May 31, 1909, inclusive, had the statutory rates complained of been put into 
force and efEect during that period, assuming that the same number of tons 
of the commodities afCected by those ratçs, and the same number of passen- 
gers would hâve been carried the same distances during said period if said 
rates had been in force. 

"(24) To what extent, if at ail, the gross and net revenues of complainant 
from Intrastate business in Alabama hâve been affeeted, or its intrastate busi- 
ness, in number of passengers and passenger miles and in revenue, bas been 
increased or dimlnlshed by reason of the statutory passenger rate of 2% 
cents complained of, considered independently of the statutory freigbt rates 
complained of. 

"(25) Whether the réduction of rates to those prescribed by the statutes 
has operated to stimulate or depress complainant's intrastate business in Ala- 
bama, and to what extent, if any, the business has increased or decreased by 
such réduction of rates, with the reasons upon whlch hls conclusions are 
based. 

"(26) The total loss of earnings, if any, whlch complainant has sustained 
from June 1, 1909, to the latest date practicable prier to the making up of 
hls report, on account of having put in force and effect the statutory rates or 
any of them complained of. 

"(27) The ratio between proper and legltlmate operating expenses and gross 
earnings in 1902, 1903, 1904, 1905, 1906, 1907, 1908, 1909, wlth respect to the 
entire business in Alabama, and with respect to the intrastate business in 
Alabama, for each fiscal year ending June 30, 1906. 1907, 1908, 1909, up to the 
latest date practicable, and for the years 1902, 1903, 1904, and 1905, if the 
books bf the company so kept during said years now show that fact, and 
whether such ratios will probably be increased or dimlnlshed in the future, 
and whether the gross and net earnings will be probably increased or dimin- 
ished in the future. 

"(28) The separate ratio between the net earnings from the entire business 
In Alabama, and llkewise between income from ail sources, and the value of 
the entire property devoted to the entire business in Alabama, and be- 
tween the intrastate business in Alabama, and llkewise between income from 
ail sources assignable to such business, and the value of that part of 
the property devoted to the intrastate business in Alabama, for each fiscal 
year endmg June 30th, as designated in the next precedlng clause. 

"(29) The separate ratio between the net earnings from the entire business 
In Alabama, and llkewise between income from ail sources assignable to 
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Alabama, and the proportion of the capltalizatlon properly assignable to Ala- 
bama, and between the net earnings from intrastate business in Alabama, and 
likewise between Ineome from ail sources assignable to such business, and 
the proportion of such capltalizatlon properly assignable to intrastate busi- 
ness in Alabama, for each fiscal year endlng June 30th, as designated in the 
second precediiig clause. 

"(30) The separate ratio between the net earnings from the entire business 
in Alabama, and likewise between ineome from ail sources properly assignable 
to Alabama, and the actual sum expended in the construction and permanent 
improvement of the property in, or used ' in the business, in Alabama, be- 
tween the net earnings from intrastate business in Alabama, and likewise 
between ineome from ail sources properly assignable to such business, and the 
actual sum expended in the construction and permanent improvement of that 
part of the property used in Alabama devoted to the intrastate business iii 
that State for each fiscal year as to which évidence shall be ofCêred, as desig- 
nated in the third preceding Clause. 

"(31) What différence, if aily, exists or existed in the character of the 
several railroads dolng business in Alabama, or in the character or extent of 
the several businesses they were or are engaged iii, or in any other circum- 
stances having a relation to the subjeet, Including gross earnings and net 
earnings as shown by thelr reports and the value of their properties used 
in their business as a commoh carrier in this State, justifying or not justify- 
ing the several classifications made by the Original Commodity Act or by the 
Eight Group Acts passed by the Législature of Alabama, approyed November 
23, 1907, with référence to the rates whlch said several railroads, vi'ere, by 
said acts, and subsequently by the several orders of the Railroad Commis- 
sion of Alabama, allowed to charge for the trausportationof certain arti- 
cles or commodities of intrastate freight in Alabama, or justifi'ing or not the 
several orders of the Railroad Commission of Alabama allowing sbme of said 
roads to charge for the transportation in Alabama of intrastate passengers 
higher rates or fares than others of said railroads are alloWed by the act of 
the Législature of Alabama to charge for the same or Uke service or services." 

The reports of the master in the Louisyllle & Nashville Case'aiid the South 
& North Alabama Casé were flled on the Ist day of September,' 1911, and In 
the Nashville, Chattanooga & St. Louis Case his' report' was flled on the 7th 
of September, 1911. Exceptions to the reports of the master were flled by the 
respondents arid complainants In each case in October, and the cases came 
on to be heard and were argùed by eounsel in November, 1911. Bach of the 
cases was then submltted for final decree upon the exceptions to the master's 
reports and the évidence reported by him. The evidenc'e before the master, 
exclusive of exhlbits, consisted of 14,112 pages of typewritteu testlmony. 
Besides the oral argument, the covirt bas been favored wlth voliimiiious priut- 
ed and typewrltten arguments, and it bas carefuUy gone over the contentions 
ralsed by the eounsel for each side. 

The master reported that it appeared from the évidence that the efCect of 
the State rates was to reduce the standard rates prevailing at the date of the 
passage of the state statutes from 10 per cent, to 40 per cent, of the rates on 
the articles affected by the statutes, and that the alloWance of such cheaper 
rates to and from points such as Mobile arid bthers, shlpplng merchandise to 
the interlor and receivlng merchandise from the interior for shipment to 
ports and points outside of the state, would and did dlvert Interstate com- 
merce coming Info the state and going out of the state through such points 
as Pensacola and New Orléans and other cities accustomed to handle iiiter- 
state commerce having a terminus In Alabama to Mobile and other state 
towris, thereby compelling the Iiitferstate carrier trarisporting merchandise to 
and from Pensacola and New Orléans and other outlying townsto' reduce Its 
Interstate standard rates to cbrresiwnd with the state réductions or to lose 
the business so afCected by the state réductions of freight. Arid the master 
held and reported that the actual and necessary effect of the state so flxing 
lower rates for Intrastate commerce was to directly control and interfère 
with the Interstate commerce of the complainants. 

And the master further held and reported that, when the Interstate Com- 
merce Commission fixed or accepted the rates flxed by the roads for transpor- 
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tation wbicli was Interstate commerce on the complainants' roads the rates 
for intrastate commerce on the same road was necessarlly tbereby determined, 
because tbe nnits of transportation on ail roads are identlcal, wbetber tiu'.\- 
appertain to inter or Intra state commerce as to every élément of value ; tbus 
that, as tbere is no différence in transporting a passenger or a ton a mile 
which is Interstate commerce and a slmlliar passenger and ton when tbe 
commerce is strictly intrastate, there can be but one natural relation oï 
value between service and compensation, and, where the suprême power dé- 
termines tbat relation in Interstate commerce, tbe gtate Is impotent to make 
rates on a différent relation: that, as there cannot be différent values and 
thus rates under the same or similar circumstaiices for the same or similar 
transportation, the fixing of Interstate rates automatieally determined the 
intrastate rates, and took that matter ont of control by tbe state. In deter- 
mlning the value of the proportion of the property devoted to intrastate service, 
the master adopted the view and reported the reproduction value less accrued 
dépréciation as the best and raost reliable criteriori of présent values. And 
iu flnding tbis cost of reproduction tbe master held and reported tbat the 
values must be taken as of the date of the inquiry notwithstanding tbe great 
advancement of rates since the original construction. And, it being showu 
that the complainant had large trackage rights without the ownership of 
the property, the trackage right was valued and allowed on the basis of the 
capitalization of tbe rents paid for such trackage. In the case of property 
situated in another state, such as shops, shop machinery, and tools, and of 
office buildings used jointly for the System or for several complainants or 
companies, vvhether in or ont of the state, and of equipment used jointly, 
wbether belonging wholly to one or several, and in or out of tbe state or 
both, the same were apportioned according to the use of each Une of such 
property and, in that way, the share of the Alabama Unes were ascertained 
and valued. 

Interest was allowed on tbe capital necessary for reconstruction for half 
the estimated period required for construction, and while détérioration was 
deducted, there was an allowance for shrinkage or "seasoning" as it is called 
by the witnesses. The évidence showed that the complainants in operating 
their roads were compelled to bave and keep on hand a large amount of cur- 
rent assets, such as magazines of coal and material of every kind, and of cash 
to meet readily current demands. It was shown that income was always in 
transit both ways to and from the treasùry, and that it was unavoidable in 
doing business to hâve a large amount of assets in bills and accounts re- 
ceivable. 

AU thèse items made up a single one called "Current Assets," and such as 
were the inévitable concomitants of opérations were allowed by the master 
as a part of the reproduction value, on the theory that tbe natural opération 
of the business absorbs and forces capital into the forms and in the amounts 
ehown, and that it thus became property devoted to the business as much as 
the rails of the tracks ; the volume being constant though the items are cur- 
rent. ïhe value of the property devoted to publie use as a common carrier 
being thus ascertained, the next question was the apportionment of the same 
between the Interstate and the intrastate service. 

The évidence showed that the whole property was used in common for the 
two services. There could thus be no division between the two without some 
apportionment measured by and according to the relative use made by each 
service. The proof showed tbat there was a large différence between tbe 
cost of doing the inter and the intra commerce arising from the fact that thf' 
intra is local with short hauls and light loads and two terminal charges for 
each shipment, while the inter is of longer hauls with fewer stops and fuUer 
loads and smaller crews, and w^ith one terminal charge to the shipment. 
To make an apportionment possible, the proof showed what the relative oper- 
ating revenues were for each service, and the opinions of experts was intro- 
duced as to the relative différence of the cost of the Interstate and the intra- 
state service. The testimony as to this différence was very variant, some of 
the witnesses placing the cost of the intra over the inter as being 10 per cent, 
to 15 per cent., others as high as 200 per cent, or more than that of the Inter. 
Taking 25 per cent, as the true or best sustained differential amount to be 
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added as a loan to the Intra for the purposes of equallzation for tlie coni- 
parlson, tables were exMbited on that basis, showlng the proportion of the 
whole property devoted to each service on the relative gross revenue basis. 
But the complalnant undertook to show the relative cost of the two services 
by référence alone to the aotual cost of operating each service. The proof 
showed that by means of a large force for a period of one week, shown to be 
a fair period, the actual cost for each item of service was accurately ascer- 
tained by actual allocation when possible, and, where this was not possible 
by apportloninent, by compétent persons famillar with and superlntending the 
business. On this basis the actual relative différence in cost was also aseer- 
tained. 

Then there was évidence of algebraical calculatlons on the actual and ac- 
curate figures of the proper bookkeeping of the relative revenues, and the 
total costs of the différent divisions of the road In which the per cent, of the 
inter and intra commerce varled, from which the actual relative cost of the 
two services were demonstrated, the results of which confirmed the basis set 
up by eomplainants on the actual cost of dolng the service, which is called 
the "unit of service basis," and is fuUy explained in the report of the master. 
The proof also showed by analysis of the revenues and expenses of the vari- 
ons divisions of complainant's road that just in proportion as the per cent, of 
iutrastate commerce compared to the Interstate predominated in tlie divi- 
sions the relative costs of earnlng a dollar in such divisions increased. And 
the différence in the relative cost of earuing a dollar in Interstate and tn- 
trastate Was in this manner shown to couflrm the results obtained by the 
application of the unit of service basis. The results of this experiment on 
the unit of service basis was also confirmed by the opinion of experts and 
was adopted by the master and applied to equalize the ton and passenger 
miles and trafflc of the Interstate and intrastate commerce for the purpose of 
comparison. In this way the proportion and the value of the property as- 
signable to each service was determlned. 

The next step was to divide the revenue and expenses between the inter 
and the intra state commerce so as to détermine the net income on the value 
of the property of each devoted to public use as a common carrier. As to the 
revenue, the proof showed that accurate accounts were kept separately for 
tbe inter and intra so far as the same could be allocated, but some items not 
being susceptible of such division had to be apportioned on some basis. One 
of thèse was the Income from transportation of the mails. The complalnant 
divided this income between the inter and intra state trafilc aecordlng to the 
routes or nature of the contracta ; that is, if the coutract was one to trans- 
port between intrastate points, the income was allotted to the intrastate busi- 
ness. And, if the eontract was Interstate, the Income was given to the Inter- 
state business. Other modes of division were suggested by respondent, but 
the master held that the mail service, including its income, was a matter 
strlctly Interstate, and that no portion of the income should be given to 
the Intrastate business, and, as a large part of this income was allotted to the 
intrastate on the basis adopted by complalnant when none was due, over- 
ruled the objections of respondente, and accepted the division niade by com- 
plalnant on the basis above stated. 

The' proof showed that many divisions of the road overlapped state Unes, 
that is, were partly in différent states, and that the revenue from Interstate 
shipments was kept in the aggregate for the whole division, there had thus 
to be an apportionment of the Interstate revenue between the portions of the 
division In and ont of the state. The master held that the revenue arising 
from interstate commerce should be divided on the basis of the train mileage 
of such divisions in and ont of the state. It appeared that the operating 
expenses of such overlapping divisions . were charged on the basis of the 
train mileage in each state of the inter and intra state business on such 
divisions. The proof showed, also, that this was tbe accepted mode of divi- 
sion by: the National Association of Railway Commissions, and it further 
showed that a division of both êXpenses and revenue on the train mileage 
basis would Increase instead of dlminishing the interstate revenue. The proof 
showed that charges were ma de eaoh year against gross revenues to meet 
réclamations ôr refunds for overcharges of. previous years, and that cur- 
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rent years got the beneflt of current overcharges. The proof showed that 
on the average thèse annual receipts of overcharges and current payments of 
refunds about balanced each other year by year, and that this was the only 
praetical way of doing the business, since the actual overcharges for any 
current year could not be ascertained during such year, so as to be charged 
agalnst the gross revenues of such year. So the practice was established as 
a necessity of making the current year pay refunds aetually made during that 
year, though resulting from the opération of previous years, and balancing 
this by giving to the current year the beneflt of current overcharges as part 
of its Income. 

In the distribution and allowance of expenses between inter and Intra 
business, many objections were interposed to the methods of accounting. It 
was insisted by respondents that the expenses of overlapping divisions — that 
is, those having terminais — in différent states should not be apportioned be- 
tween the states on the train mileage in each state. But the proof showed 
that the expense accounts were liept by divisions, and that the relative use 
in the several states was better reflected by the relative train mileage in the 
several states than otherwise and the accepted mode of accounting by rail- 
road aocountants was by that method, and so it was adopted by the master. 
The items of dépréciation to be deducted were very large. The proofs show- 
ed tha,t up to the 30th of jiine, 1907, the railroads kept no dépréciation ac- 
counts. As structures or equipment were worn out or replaced, the cost of 
replacement was charged to the operating expenses. Af ter June, 1907, dé- 
préciation accounts as to equipment were required to be kept and were au- 
thorized as to way and structure. Af ter this charges to operating ex- 
penses to cover improvement account ceased. 

The master heldthat it made no différence in estima ting the présent value 
of the reproduction basis how the accounts for dépréciation had been kept 
or paid, that the capital account represented by the structure uew, that is at 
100 per cent., was necessarily reduced by the dépréciation of the property re- 
flecting the Investment, and that it had to be kept at par by charges that 
directly or ultimately must be against the income, and that the adjustment 
made by complalnants which ultimately carried ail expendltures of value as 
a charge into the expenses of opération was correct. The master held that 
dépréciation was not a disposition of part of the profits, but an expense which 
mnst be paid before the profits can arise, and that it made no différence 
whetherthe instrument of production was used up in a day or year or 
through a séries of years, except in the mère form of the accounting, a sin- 
gle use being chargeable as an operating expense, as coal for fuel, and the an- 
nual expense being charged as an expense of the year, as taxes, the Use re- 
quiring a séries of years to exhaust the instrument of production being 
spread over the accounts of its expected life by annual charges to raise a 
depneciation fund as a liability against the Company until It is credited on 
theretirement of the instrument wlth the whole original cost less the sal- 
vagc value, as In case of bridges, raUs, and equipment, and that the ac 
counts of the complalnant, being after this method, were correct. 

It was Insisted by respondent that interest should be allowed against the 
complalnant on the accumulation balances In replacement accounts, as being 
that much idle cash derived from income which the complalnant had had 
the use of, and should therefore account for Interest. The master, however, 
held that the entire capital of the Company had been used from the date 
of Investment without any interest charge, and that the balances in the 
replacement account only represented the actual annual dépréciation as esti- 
ma ted to keep the capital at 100 per cent., which were merely suspended in 
actual application until retirement charges against such replacement ac- 
counts ,were made; that the company paid or was supposed to pay stock- 
holders Income on the whole capital ât 100 per cent, in lieu of Interest, and 
was thus entitled to keep and use replacement balances without Interest as 
P9J:t!0f. the .capital itself until paid out on assuœing the form of structures 
and equipment. In the séparation and dividlng of operating expenses be- 
tween inter and intra state trafic, the complalnant proceeded upon what is 
called,,the "unit of service basis." This, ae explained lu thè proofs, is an 
effort to divide operating expenses between the two trafics without refer- 
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enèe to revenue, but entirely in référence tb the eost of the service rendered 
or rèquifed. Tbîs is upon the Idea that, as the cost of intra service in the ag- 
gregate Is greater than the Interstate, thè one service requlres a gréa ter use 
of the property than the other per dollar éarned, and theréfére that this use 
cannot he reflected in their respective tons and passenger miles or revenues 
for any purposé of , coniparison, without the ton and passenger miles being 
equalized, so that their respective quantities may be compared to establlsh 
the proportion of the property used by each to earn Its respective revenue. 
The plan of the unit of service basls is set forth in the résolution of the ac- 
eounting offlcers of the litigant railroads in conférence held at Atlanta in 
September and October, 1009, which was Sut in évidence, as foUows: "Re- 
solved, that, In the séparation of operating expenses as between Interstate 
trafflc and intrastate trafflc upon a unit of service basis, freight and pas- 
senger expenses should first be divided as between haulage and nonhaulage 
items and gênerai expenses, and that freight haulage items should be appor- 
tioned to Interstate and intrastate trafflc on basls of the nuuiber of ton miles 
in each class, equalized or* adjusted to local conditions; that freight non- 
haulage items should be apportioned on basls of tons so equalized or adjust- 
ed; and that the gênerai expenses should be apportioned on basis of haulage 
and nonhaulage items so divided; and that passenger expenses should ba 
slmilarly divided on basis of equalized or adjusted passenger miles or pas- 
sengers." 

The proof showed that ail expenses were flrst divided Into passenger and 
freight, and then the passenger and freight into haulage and nonhaulage 
costs, and then separately the passenger haulage and nonhaulage and freight 
haulage and nonhaulage into Interstate and intrastate. This disttibution of 
operating expenses between Interstate and intrastate haulage and Interstate 
and intrastate nonhaulage were made on the basis of equalized ton miles and 
equalized pas.senger miles for the division of haulage expenses, and on the 
basis of the ton terminais and passenger terminais for the division of non- 
haulage expenses, on the proof and theory that the eost of services in railway 
transportation is the expense of the twô terminais and the intermediate hauî. 
The equalization of the tûn and passenger miles of the inter and Intra was 
effected by the multiplication of the intraêtate units by the percentage which 
the haulage costs per intrastate unit were ascertained to be of the haulage 
costs per Interstate haulage unit in the spécial test which was made for 
that purpose. The equalization of the passenger and freight nonhaulage ex- 
penses were made on the basis on ton tètmhials and passenger terminais ; the 
relation of Interstate and intrastate nonhaulage costs being shownto be in 
the relative number of terminais within the state, an actual count being 
made of the terminais of Interstate and intrastate units durlng two months 
of each fiscal year. It appeared in proof that It costs as much to earn a 
dollar in the passenger business as in freight. And on this basls the total 
inter passenger and freight expenses haulage and nonhaulage were combined 
for a total of int«r expense in earnlng the inter revenue, and, in llke manner, 
as to the intra expenses. 

The relative totals ôf expenses for inter and Intra statè trafflc were in- 
creased by the charge for dépréciation of way and structures shown by 
other tables, ahd the inter share and the Intra share for each year were added 
to the respective totals as above f ound for the relative grand totals of Inter 
and intra expense. And thèse totals, bemg appUed to the revenues earhed, 
revealed the proportion of the property assignable to each and the relative 
cost of earnlng a dollar In Inter and intra state trafflc, correspondlng with 
ail other estimâtes made, Including the algebralcal and analytical tests. 

The facts relating to other matters sufflclently appeared in the opinion. 

Henry L. Stone, Gregory L. Smith, Sidney J. Bowie, W. A. Colston, 
and George W. Jones, for complainants. 

R. C. Brickell, Atty. Gen., Henry C. Selheimer, and S. D. Weakley, 
for respondents. 

JONES, District Judge (after stating the facts as above). As ap- 
pears from the statement of facts and the master's reports in thèse 
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cases, they involve the same principles of law and in gênerai the same 
State of facts, varying gomewhat in détails in thé différent cases. They 
may, therefore, be disposed of in one opinion. After painstaking con- 
sidération of the record in each of them and the arguments of counsel, 
I hâve reached the conclusion that the rates complained of must be 
annuUed, first, on the ground that in the classification of the rail- 
roads in Alabama for rate-making purposes and in the administration 
of the statutes each of the complainants were denied the equal protec- 
tion of the laws; secondly, because the rates on the proof and in view 
of the value of the property devoted to intrastate business and the re- 
turns allowed therefrom by the rate statutes were confiscatory, and 
deny to complainants that just compensation for the use of their 
properties to which the Constitution entitles them. 

Classification of the Roads. 

[3] The classification of the railroads in Alabama in the original 
act of March 2, 1907, and of the subséquent Eight Group Acts, ap- 
proved November 23, 1907, is substantially the same ; and, as the 
original act was repealed, it is necessary only to notice that of the 
later acts. The statutes fix maximum transporfation rates on 100 or 
more of the commodities in common use, and constitute a considéra- 
ble proportion of the transportation by the railroads of the state. The 
railroads are divided by name into four classes — numbered 1, 2, 3, 
and 4 — and the maximum rates are fixed by schedules to each of said 
acts for the différent commodities for différent distances of trans- 
portation, whether in car load lots or otherwise. Class 1 is allowed 
to charge the maximum rate plus 5 per cent. Giass 2 is allowed to 
charge the maximum rate plus 20 per cent. Class 3 is allowed to 
charge the maximum rate plus 25 per cent. Class 4 is allowed to 
charge the maximum rate plus 50 per cent. Acts of Alabama 1907, 
pp. 91-159. A small number of the commodities thus regulated as 
to rates ai'e not subject to the percentage increase on the maximum 
rate. By section 2 of said acts it is provided that when any railroad 
in class 1, or which may thereafter be placed in class 1, shall own or 
operate any 0ther railroad in whole or in part, or shall own a majority 
of the stock of another railroad, such railroad whose stock is thus 
owned or whose road is thus operated shall itself be put in class 1, 
and be allowed to charge only the rates of that class. The basis upon 
which the railroads were classed is hot discloséd by the act itself, or 
by the proof adduced in the cases. It is seen that the différence in 
the allowed freight charges between class 1 and class 4 is 45 per cent, 
of the maximum charge allowed class l. And the differential in favor 
of class 3 over class 1 is 25 per cent., and the differential in favor of 
class 2 over class 1 is 20 per cent. Thèse différences are quite sub- 
stantial. They are sufiicient in many cases to absorb the entire net 
income available for returns to stockholders. 

[1] The power of the government to regulate railroads to préserve 
the just relation between the public and the corporations serving it 
is undoubted. The right of the public is to hâve reasonable and uni- 
form rates. The right of the railroads is to hâve an equal protection 
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of the laws with citizens generally and faîr returns on theïr invest- 
ments; 'iGulf, Colorado &S. F. Ry. v. Ellis, 165 U. S. 150, 17 Sup. 
Gt.'255, 41 L. Ed. 666; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 42 h. Ed. 819. ' ; 

[2] The principles govermng the right to classify railroads for the 
purpose of prescribing rates are somewhat similar to thoSe applicable to 
their classification for levying taxes. In the exercise oî this right, in 
either respect, however, the classification must hâve regard to, and 
be based on "some real and substantial distinction bearing a reasona- 
ble and just relation to the things in respect to which such classifica- 
tion is imposed." Gulf , Colorado & S. F. Ry. v. Ellis, supra ; South- 
ern Railway v. Greene, 216' U. S. 417, 30 Sup. Ct. 291, 54 L. Ed. 
536, 17' Ann. Cas. 1247. Rates on railroads are intended to cover 
operating expenses and returns to stockholders. Whethei" or not a 
given charge for a given service is proper must be determined after 
ascertaining whether the 'charge is reasonable in itself by the cost or 
expense to the owner in rendering the service and the income derived 
thereon from a given rate, and whether when taken with its income 
f rom ail other rates the carrier receives a just return upon the prop- 
erty employed in the public service. The différent situations and con- 
ditions under which différent roads are operated justif y différent rates 
on them, but whenever railroads are substantially in the same class 
and conducted under the' same surroundings^ with the Same hazards 
and drawbacks in their business, then the rates fixed by law upon 
them must be the same, and discriminations between them in this re- 
spect must be based upon some real substantial différence and not by 
reason of iafbitrary sélection, whereby burdens are placed upon one 
and benéfits-icônferrèd upon another when relatively the différent 
roads occupy the same substantial relation ; otherwise equality before 
the law WQuld be a rayth in many cases, and the eqlial protection of 
thé laws wùUld consist in sound; rather than in substance. It may 
be:conceded that the Législature for rate-makirig purposes may set 
apart and classify railroads bytiame merely. Such exercise of power 
is upheld '*upon the idea that there has been précèdent investigation, 
or that there exîsts such a familiarity with the çharacte'ristics and sUb- 
jectsof classification as enables the.' Législature to cla^^ify'by name 
on' proper distinction." Minneapolis &' 'Sï. Louis Rd. 'Go.' vi Minne'J> 
sdta, 186 U. Si 257, 22- ' S=lip. Ct. 900, 46 L; Ed. 11 51. The groufldS ■ 
of the classification nlustbé 'such as are discov^'rable ârid tinderstood 
to' be reasonable on' full investigation by compétent persons, otherwise 
every and any législative classification wouldbe uniiîipeachable, no 
matter how grossly arbitrary it might appear to the tihderstanding. 
-The complainants insist ■ that the 'classification of the railroads' for' 
rate-ïnafâng purposes undèi- the statutèâ referred to is arbitrary, and 
urijustly discriminatory, and'is not baséd on any jusé relation be- 
tween the railroads 'ôf Alabama whidi' coilM' f àirly and hohestly jiis- . 
tify the classification, whereby cOmplainànts' are denied the- rates ',àc^ 
corded to other rdads of the sartie or à higher felass. It'.i'àidîfficult to 
understand the theory updn which the conclusion wâs rèàfchèd thât 
a railroad put, say in ciass 4 by the statute because of its'bàd loca- 
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tion, poor business, cost of production, maintenance, etc., and which 
■on that account is justly allowed to charge more for service than a 
road more favorably situated, should automatically hâve its income 
lessened and its charges reduced because it had been purchased by a 
first-class railroad, and its classification as to rates altered to its own 
"hurt by the action of a third party over which it had and has no con- 
trol, and whose act in purchasing or leasing the road did not and 
could not possibly alter in any way the relation of any of the things 
upon which any just classification alone must rest. Section 2 of the 
Eight Groups Acts does this, and the resuit of it is in thèse cases 
that the Nashville, Chattanooga & St. Louis Railroad, which is rated 
by name in said acts as belonging to class 2, is ranked in class 1, be- 
cause the Louisville & Nashville Railroad Company owns a majority 
of its stock, when, in fact, it does its Interstate business at a loss, and 
when it ranks ninth on a basis of net earnings on ail business. 

Ownership of stock can, of course, hâve no relation to the quality 
of a road or the cost of transportation, or change or afïect in any 
way the éléments of the cost of the services rendered in the transpor- 
tation of passengers or freight, and any classification on a basis of 
stock ownership is inherently and obviously wrong. But section 2 
of the act is now a matter of secondary importance. The original 
classification embraces by name the varions railroads of the state, and 
the witnesses examined, ail of whom were familiar with the charac- 
teristics of ail of the roads, were unable to discover any basis what- 
ever, having a relation to différences between their conditions, which 
•could hâve been adopted by the Législature for its classification. They 
testify that there does not exist any facts or fact in the nature, con- 
dition, or history of complainants' roads which could justify the classi- 
fication of the statute. They show that the Louisville & Nashville 
in Alabama consists largely of branch lines which are unproductive 
as compared to other roads allowed to charge from 15 per cent, to 
45 per cent, more than it; that it ranks fourth in net earnings per 
mile on ail business and is classed "1" by the statute, while other roads, 
such as the Alabama Great Southern, ranking third in net earnings 
per mile, is classed "2." It is further shown that the net earning basis 
is not a rational one for classification, since it offers a premium for 
bad management. Roads may be alike in ail particulars, and yet the 
management may make one prospérons and the other insolvent. Good 
management, therefore, should not cause a différence in the rates al- 
lowed. And, besides, the net earnings per mile of ail business in- 
cludes Interstate commerce, which may create ail the différence in 
that regard between the roads, and, of course, such différences thus 
arising cannot be the basis of classification for intrastate rates. And 
the same argument applies to classification on gross earnings per mile. 
It is shown, too, that the différence of the cost of construction and 
of maintenance cannot hâve been the basis of classification, since other 
roads costing less to construct and maintain than complainants' are put 
in classes 2 and 3 and allowed to charge from 15 per cent, to 25 per 
cent. iTiore than complainants' which are put in class 1. It is shown 
that the Louisville & Nashville and South & North Alabama railroads 
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are well and prudently managed, and render better service, and cost 
relatively more to construct, arid, now cost more to maintain than 
other roads, bu,t are compelled by the statute classification to charge 
less than such other roads, and that the Nashville, Chattanooga & St. 
Louis Railroad, which ranks in every physical and earning féature 
as to intrastafe business below the roads in classes 1, 2, and 3, is 
f orced to charge rates on the basis of being in class 1 ; that is to say, 
from 15 per cent, to 25 per cent, less than the roads in classes 2 and 3. 
, And the administration of thèse rate statutes, after their passage by 
the Législature and by its consent under the direction of the Governor 
and through the orders of the Railroad Commission of Alabama act- 
ing in conjunction as the administrative officers of the state, has been 
unjustly discriminatory against complainants. A number of the rail- 
roads in the state filed similar bills to those of complainants attacking 
said rate statutes on the same grounds as complainants' bills. After- 
wards such roads entered into agreements with the Governor of the 
state that, upon the dismissal of the bills of such cornplaining roads, 
they should be put in classes more favorable for charging rates. Thèse 
agreements were carried out, and under them roads possessing equal 
or superior qualities to complainants' in ail characteristics upon which 
roads might be reasonably classified for rate making, such as cost 
of construction, cost of maintenance, earnings gross, and net per mile, 
were further classified more favorably for rate charges on freight 
business than they were in the statutes themselves, and were allowed 
to charge 2% cents per mile for passengers, while complainants, hav- 
ing the characteristics as to such matters inferior to the favored roads, 
were forced to charge only 2^ cents per mile for passengers, and 
freight rates from 15 per cent, to 25 per cent, lower than sUch roads. 
Thèse agreements were made in considération of the abandonment by 
the roads having the benefit of them of the right to litigate in the courts 
of the country thé constitutionality of said rate statutes. There was 
and could be no legitimate reason or considération moving between the 
favored roads and the state or its officiais which could justify a classi- 
fication for rate making to the préjudice of the complainants. Com- 
plainants being competing carriers, any classification which places 
equal roads in unequal positions, or unequal roads in equal positions, 
as to freights or reverses the natural relation of roads to the disad- 
vantage of complainants, infringes their constitutional right to the 
equal protection of the laws. Ail this was done in' thèse cases to 
the préjudice of the complainants by the classification of the rate 
statutes and the administrative application of the policy of the statutes 
through the Governor and the Railroad Commission of the state of 
Alabama, contrary to the Constitution that neither enactment nor ad- 
ministration shall infringe on the right and privilège of equality be- 
fore the law. No sufficient reason or excuse for thèse discriminations 
against complainants is shown, while the reasons against the same are 
cogent and apparent. It cannot be gainsaid, therefore, that no reason 
exists except that founded on want of information or other insuf- 
ficient moving cause, not recognized in dealing with constitutional 
rights. Yick Wo v. Hopkins, 118 U, S. 356, ô'Sup. Ct. 1064, 30 U 
Ed. 22a 
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It is insisted, hovvever, by counsel that the presuniption in favor 
of législative action furnishes a sufficient reason for the classification, 
and that the complainants must prove the négative that there was 
and is no just and rational excuse or reason for the classification with 
that particular degree of certainty which pertains to an affirmative 
issue and which excludes every conclusion, and they carry this con- 
tention so far even as to require the proof to exclude by négation the 
existence not only of ail substantial reasons, but of fanciful, immate- 
rial, and even impossible data. The ordinary and gênerai rule is that 
négative averments in pleading do not hâve to be proved by the 
plaintiff unless his cause of action is founded on and grows out of 
the négative allégation, and then the plaintifif has only to establish 
his averment by the usual measure of proof required in civil suits ac- 
cording to the nature of the issue. 1 Greenleaf, Evid. §§ 78-80. In 
such cases the plaintiff certainly cannot be required to négative "be- 
yond a reasonable doubt" either ail or any immaterial or ail or any 
impossible facts. We repeat, it is évident that the classification of 
railroads for rates must be based on some substantial différence be- 
tween roads relating to the necessity and propriety of making dif- 
férences between them in rates to be allowed, such, for instance, as 
the relative cost of production and maintenance of the roads and the 
probable gross as well as net income on given rates, which necessarily 
require the considération of, and allowance for, every possible factor 
influencing such results. No other circumstance can be suggested 
as proper upon which to base a classification, except on the idea 
that it indicates and involves those just mentioned. Thus, if the 
length of the road is adopted, it is on the idea that the greater 
length implies a greater ability to produce earnings than shorter 
roads; but the presumption cannot be indulged against the proved 
facts contradicting it. The respondents suggest that net earnings 
per mile on ail business might hâve been the basis, and they hâve 
constructed tables showing net earnings. But the proof shows that 
not a dollar of thèse net earnings is intrastate, and, of course, in- 
terstate net earnings can be no basis for intrastate rates or classifica- 
tion for intrastate rates. Smyth v. Ames, 169 U. S. 466, 18 Sup. 
Ct. 418, 42 L. Ed. 819; Minneapolis & St. E. Rd. v. Minnesota, 186 
U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151. 

It is next insisted that net inti'astate earnings might hâve been the 
basis of classification, and that there is no évidence on this as to 
the several roads classified, but there is no bookkeeping by the roads 
or other persons or proof showing net intrastate earnings. There is 
no bookkeeping which could show net intrastate earnings of a railroad 
engaged in both Interstate and intrastate commerce. The séparation 
of the cost of Interstate and intrastate service is an impossible problem. 
The counsel for respondents say : 

"If tliere^is any accurate method of ascertaining the value of the property 
devoted to intrastate business, we hâve never heard of it, and do not know 
wliat It is." 

The net intrastate basis of revenue could not hâve been the basis 
of classification, and, if it was, the proof shows that the complainants 
196 F.— 52 



818 196 PEDEEAL REPORTER 

had none. The witnesses for complainants, who are familiar with the 
roads in Alabama, testify that there was and is no feature in the 
physical structure or otherwise of complainants' roads showing a dif- 
férence on which to found a classification to the disadvantage of com- 
plainants as compared to the other roads, and they illustrate what 
they say by a statement of particulars. This is direct évidence and 
is uncontradicted, and therefore must hâve weight. Orléans v. Platt, 
99 U. S. 676, 25 L. Ed. 404. Différences authorizing classification 
must not be conclusively occult and uridiscoverable. It seems clear 
that the statutes making a classification of railroads in the state for 
rates on freights, and agreements for the application and administra- 
tion of the rate statutes between the Governor and the Railroad Com- 
mission of Alabama, as shown in the complainants' bills, dèprive the 
complainants of the equal protection of the laws, and are unconstitu- 
tional and void. Gulf, C. & S. F. R. R. v. Ellis, 165 U. S. 154, 
17 Sup. Ct 255, 41 L. Ed. 666; Michigan Tel. Tax Cases (C. C.) 
185 Fed. 634; Atchison, Topeka & S. Ry. v. Matthews, 174 U. S. 
104, 19 Sup. Ct. 609, 43 L. Ed. 909; Yick Wo v. Hopkins, 118 U. S. 
356, 6 Sup. Ct. 1064, 30 E. Ed 220; Sellers v. Hayes, 163 Ind. 
422, 72 N. E. 119; Ayars' Appeal, 122 Pa. 277, 16 Atl. 356, 2 L. 
R. A. 577 ; State v. Hammer, 42 N. J. Law, 440 ; Cotting v. Kansas, 
183. U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92. 

It does not require as strong a measure of proof to set aside légis- 
lative action where it is, as hère, strictly speaking, administrative in 
its nature, and hinges upon ex parte inventories and calculations of 
the value of property upon which the lawmaking body without any 
hearing of the owner détermines the reasonableness of a rate against 
him, as when the lawmaking body décides questions of policy in the 
other fields committedi to the législative power. Constitutional rights 
are not to be enforced or denied upon technical grounds of pleading 
or views of the burden of proof. ' The courts in the adjustment of 
rights are often compélled to ascertain the existence of many things 
which are not capable of proof by mathematical démonstration, and, 
in ascertaining the adjustment of rights and the remedying of wrongs, 
ail that is possible or requisite is to get the best possible proof of which 
the nature of the inquiry is susceptible, and that, havingbeen done, 
to détermine the right accordingly, though it cannot be proved to 
a mathematical certainty, if it produces the requisite measure of con- 
viction. 

Rates Confiscatory. 

The question of confiscation — the déniai of that just measure of 
compensation the Constitution secures — dépends on the value of the 
property devoted to intrastate business and the return the proposed 
rates will yield on such value. 

As to this point, we may dismiss f rom considération the case of 
the Nashville, Chattanooga & St. Eouis Railway Company with a 
few words. The complainant has made its proof and submitted its 
case on the concession that interstate and intrastate business cost the 
same, While every one who has studied the màtter knows that it costs 
at least 25 cents more to earn à dollar iii intrastate than in interstate 
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business. The concession, therefore, is very libéral to the respond- 
ents. On this basis, however, the proof clearly shows that the intra- 
state commerce of the complainant was conducted at a loss before the 
passage of the laws in question. It is further shown that the statutes 
materially reduced this road's earnings. As the rates previous to the 
statute were reasonable and such as were authorized by law, the stat- 
utory réductions complained of are clearly confiscatory. The reason 
why the intrastate business of this complainant is so unremunerative 
is because its roads in Alabama are short branch lines, in ail consisting 
of only 128.96 miles, in a sparsely settled country with little com- 
merce, as the master pointed out in his report. A road may afford 
in some cases to do a particular service at a loss. Thus, if other 
business, such as Interstate commerce, compels the road to be kept 
up and operated, there are large expenses which must be incurred 
irrespective of haulage charges, and thus in other respects independent 
of the new business, and, if such a road can obtain intrastate business 
which will yield ahy sum over the added expense of doing that busi- 
ness, it will pay it to take such business, because the amounts thus 
collected above the added expense o£ doing the intrastate business 
will help to discharge the overhead or gênerai expenses which would 
hâve to be incurred if such new business had not been undertaken. In 
this way the intrastate business of the Nashville, Chattanooga & St. 
Louis Railway, while not covering ail the cost which should be 
charged to it, pays the added cost of doing such business and some- 
thing over to reduce overhead expenses which would hâve been in- 
curred if there had been no intrastate business. As the intrastate 
commercé on this road does not pay the expense of doing the busi- 
ness, the question of the valuation of the property does not arise; 
there being ho proof that previous rateS ' were in themselves unrea- 
sonable. As to this road thé statutes are clearly confiscatory. 

South & North Alabama Railroad and Louisville & Nashville Railroad. 

The South & North Alabama Railroad runs across the mountain 
ridges and streams of the state, and extends from Montgomery to 
Decatur, a distance of 192.90, miles. The building of it involved deep 
cuts, high filis, extensive tuhneling, and the construction of costly 
bridges oyér. large streams, one over the Alabama river at Montgom- 
ery, others byei: the f orks of the Warrior rlver^ besides across many 
creeks. . For some distance above Birmingham to Decatur, and some 
20 rriiles below Birrhinghamil the line is one of the mpst difficult of 
construction and maintenance, if not the most, difficult of any road in 
the state. A considérable part of the road is double-tracked. 

The Xoûisyille & Nashville, Railroad, which opérâtes the South & 
North Alâ,tama Railroad as' one of its divisions, has, independent of 
the South & North, a mileàge,' of 1,064.24 in the state and altogether 
in this 'and other states 4,306.62 miles of road constituting one great 
System. The rôàdof the Loqisyille & Nashville in Alabama, however, 
consists in large part of branch hnes doing mostly a local business, 
which, ' in sô far; as it is intrasfatç, is unremunerative. A large part 
of its toririagè is'of raw maténàis for iron furnaces,; and is carried at 
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ratés lowerthah any in the United States. Thèse low rates were 
established and existing long before the passage pf the rate statutes 
now in question, and had their origin in the poiicy and necessity of 
supplying the iron industry with raw materials at rates that would 
enable it to çompete in the markets of the world with that of other 
sections having such trahsportation or other advantages over Alabama 
as would drive it out of the markets or suppress the manufacture of 
iron in Alabama. This poiicy met with great sucçess in its object, but 
gave little profit to the road except in the building up of the country 
and the conséquent gênerai increase of business to it and other roads. 
The Louisville & Nashville Railroad in Alabama to-day, including its' 
many branch roads, is not a first-class road as a whole in any respect, 
though it is first class in its main line extending through the state 
from the northern border to Montgomery,' Mobile, Pensacola, and 
New Orléans. 

[4] In référence to the question of value with the view of rate rég- 
ulation, the most reliable test ordinarily is the çoçti of the reproduction 
of the road as it exists. I say '.'ordinarily" , because there may be in- 
stances, which is not the cage hère, where by reason of paralleling the 
road by a new road, and diverting its business or frqm other causes, 
its value may be far less than what it will cost to reprpduce it as it is 
at the time of the inquiry. The original cost of a road may: in some 
cases reflect light on, or even détermine, the. présent value, as when 
it is of very récent construction. But ordinarily it is of little assist- 
ance in that regard, since many items of value rnay be donations by 
the government or by individuals, as is the case, of the south and 
north, or the road may hâve bçen built long before the period of in- 
quiry at greatly less or greatly higher price^ than those prevailing at 
the time of the inquiry. Or its original cost might be involved in 
obscurity, and may include the cost of abandoned or destroyed por- 
tions of the property, which should not figure in the inventory for 
the présent time, or the road may hâve been bought at a forced sale 
in times of panic at a nominal price or in inflàted tiriies at a corre- 
sponding price ; or the road, costing little originàHyi' may hâve devel- 
oped from many contributing causes into béiiïg property of great 
value. And in every case, after finding ithe original côst, when pos- 
sible to be done, the question would still ha^^e to, be solved as to 
whether such original cost is the same as the. prëSèrit value, which 
would involve the détermination of the présent value for sUch cbm- 
parison independent of original cost, and in no other or better way 
than on reproduction values. 

The market value of bonds and stocks, while shedding in some cases 
light on the question of présent value, cannot except in a very siight 
measure indicate what that value is as a matter of fact. The market 
value of stocks and bonds merely shows the public estimate of the 
value of the whole property contributing to the income, which niay, 
as in the case of the Louisville & Nashville Railroad, embrace rriillions 
of dollars of property not used hâve as a common carrier. And this 
public opinion is also open to the influences of stock jobbing manipula- 
tion and artificial bookkeeping, without the advantages of sworn inven- 
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tories and the précise testimony of compétent and disinterested wit- 
nesses on exact inventories of existing property. A road may hâve 
a small amount of stock compared to its property, as in the case of the 
Louisville & Nashville Railroad, and it may hâve no bonds or a large 
amount of bonds against its property and the two combined may not, 
with premiums or discounts taken into considération, indicate with 
any accuracy the présent values of the property invested in the busi- 
ness and used as a common carrier. Therefore, while looking at ail 
collatéral matters reflecting light on the subject, the court regards the 
reproduction cost as the final test of présent value. 

Under inquiry 18 in the South & North Case the spécial master 
reports at page 72 et seq. the cost of reproducing the railroad and 
other properties, after deducting $328,419 from complainants' figures, 
for the years named, as f ollows : 

Year endins June ."50. 190(; if 20,041,714 84 

Year eudliig Juue :îO, 19ii7 21,077,210 17 

Year ending .Tune HO. IDON 22,077,003 12 

Year endlng Juue HO. 190!) 22,151,800 36 

Year ending Juue .'iO, 1910 2;!,:î72,7ô2 27 

Under the same spécial inquiry 18 at page 112 et seq., in the Louis- 
ville & Nashville Case, the master reports the cost of reproducing the 
railroad and other properties, including equipment used as a common 
carrier, after making déductions from complainants' estimâtes of 
$674,673.92, for the years named, as follows : 

Year ending June 30, 1906 $41,258.565 60 

Year ending June 30, 1907 43,039,940 60 

Year ending June 30, 1908 40,800.349 22 

Year ending June 30, 1909 41,194,742 68 

Year ending June 30, 1910 41,443,462 39 

The respondents urged before the master ail the objections now 
set up in the exceptions filed to his reports as to thèse values, and 
they were noticed seriatim, discussed, and disposed of by the master 
as shown in his reports. After considering the exceptions, I approvc 
and confirm the findings of the master on the questions of values and 
cost of reproduction, and overrule the exceptions in that regard of 
respondents and complainants, and approve and confirm the master's 
reports thereon. 

One of the objections of the respondents is that the estimâtes were 
based on the priées of 1907 when they vi^ere made, and that they were 
then unusually high. This is disposed of by the point that présent val- 
ues are required to be taken and used in determining présent and 
prospective rates. Cotting v. Kansas, 183 U. S. 91, 22 Sup. Ct. 30, 
46 L. Ed. 92; Willcox v. Consolidated Gas Co., 212 U. S. 19-52, 29 
Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034; Stànislaus County 
v. J. C. & I. Co., 192 U. S. 215, 24 Sup. Ct. 241, 48 L. Ed. 406. And 
by the fact that the proof satisfactorily shows that the reconstruction 
could not hâve been effected from 1907 to 1910 at less than the esti- 
mâtes used. Record, S. & N. A. 116, 118, 368, 417, 430, 432, 497, 
501 ; Record, L. & N., 365-367. 

It is insisted that in reproduction estimâtes the enhanced value of 
property between the time of the original location of a railroad through 
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a wilderness or marsH, ît may be, is not to be taken into account 40 
or 50 years afterwards, when civilization, perhaps largely the resuit of 
the expenditures, and opérations of the road, lias increased original 
values a hundredfold. Suppose a road is located when original cost 
is fabulously inflated, and the course of events brings things down to 
their intrinsic worth, upon whom does the loss fall? It is usually 
understood that the state does not make up such losses to its citizens. 
And, vice versa, when minerais are discovered, or oil wells developed 
on lands, does not the owner of the land own its product ? And how 
are tax values estimated ? Do the officers take the value when land is 
first entered and cleared or when it has been improved and become 
a town site? The law is perfectly settled, with the obvions view of 
the matter, that incréments and losses alike attach to ownership as 
to duties and rights pertaining to property. Willcox v. Con. Gas Co.. 
212 U. S. 52, 29 Sup. Ct. 192, 53 L. Ed. 382; Stanislaus v. Irrigation 
Co., 192 U. S. 215, 24 Sup. Ct. 241, 48 L. Ed. 406; San Diego Land 
Co. V. National City, 174 U. S. 757, 19 Sup. Ct. 804, 43 L. Ed. 1154. 
And this jùst rule has its balances and adjustments making it not op- 
pressive to the public in any case. It is to be noticed, too, that the 
rates in fact usually diminish with the increase in property values, 
because the increase of business dominâtes values and justifies lower 
rates; but, be that as it may, the rule of giving to the owner the 
incréments of value and subjecting him to the losses in values has the 
unequivocal sanction of the law. 

[5] The respondents except to the value of the franchise in the 
L,oUïsvillé & Nashville Case on the ground that there is no évidence 
of the value in the record. Exception 10, L,. & N. Case. And in the 
South & North Case, on the ground that "the valuations are erroneous 
and excessive." Exception 4, Sputh_ & North Case. 

As to the amount of valuation, the undisputed proof is that it is 
the tax valuation at 60 per cent, of real value brought up to par or 
100 pèr cent. This could not bê excessive if the tax value was 60 
per cent, of the real value, and the uncontradicted proof is to that 
efïect, and the proof is that it is not excessive. As to the factum 
of évidence being in the record of the value, it is shown that the 
law charged) the Stàte Tax Commission with the duty of assessing the 
franchise, for taxation, and they did so and fixed the value at 60 per 
cent, of the real value, and it is shown what thèse assessments were.- 
Record; t. & N. Case, 1927, 1928-1960; Record, S. & N. Case, 1389, 
1400,1598,1599,2622-2627,2628,2629,2644-2648. 

The 'ajssessments relied on were state valuations by officers specially 
delegated .to makethem, and not merely to receive the returnsiof 
the taxpayef . They are; therefore compétent évidence of probative 
worth. Wigmore on Ëvid. § 1640; Elliott on Evidence, § 1312; 
Ronkendorff V. Taylor, 4" Pet. 349, 7 L', Ed. 882. As to the pro- 
priety of vàluing the, franchise on a rate question, the authorities çlear- 
ly settle, the-ppmt in the affirmative.; ï refer to the master's report 
in the South & North Case, pp. 41^6, where he considers the ques- 
tion in a^ able, inanner, and I Goncur;thoroughly in his conclusion. I 
mere,ly çitie hère the authorities. Willcox v., Con. Gas Co., 212 U. S.-; 
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19-54, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034; Mononga- 
hela V. United States, 148 U. S. 321, 13 Sup. Ct. 622, 37 L. Ed. 463; 
People V. O'Brien, 111 N. Y. 1, 18 N. E. 692, 2 L. R. A. 255, 7 Am. 
St. Rep. 684; Topsham v. Maine W. Co., 99 Me. 371, 59 Atl. 537; 
State Railroad Tax Cases, 92 U. S. 606-607, 23 L. Ed. 663 ; Water- 
works Co. V. Kansas City, 62 Fed. 863, 10 C. C. A. 653, 27 L. R. 
A. 827; Metropolitan T. Co. v. H. & T. Co., etc. (C. C.) 90 Fed. 
683-689; Adams Express Company v. Kentucky, 166 U. S. 171, 17 
Sup. Ct. 527, 41 L. Ed. 960; Fargo v. Hart, 193 U. S. 490, 24 Sup. 
Ct. 498, 48 L. Ed. 761 ; Adams Express Company v. Oliio, 166 U. 
S. 185-221, 17 Sup. Ct. 604, 41 L. Ed. 965; Beale and Wyman on 
R. R. Rate Régulation, §§ 368-370. 

[6] Having ascèrtained the value of the entire property devoted to 
the public use as a common carrier, the next question is a division of 
this property between the intrastate and the interstate commerce, for 
rates can hâve relation only to the share or proportion of the servient 
property devoted, respectivelv, to intrastate and interstate business. 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. EdI. 819. The 
counsel for respondents contend that, though a public service railroad 
corporation is entitled to a fair return upon the value of its property 
devoted to a public use, it is only true when applied to ail the earn- 
ings of a corporation in its combined interstate and intrastate com- 
merce, and that the rule has no appHcation to a séparation of prop- 
erty values between intrastate commerce and interstate commerce, be- 
cause such a séparation is impossible. They thus state their position : 

"But when, in the case of the business of a railroad company, we seek to 
détermine the value o£ that portion of the entire property whieh is devoted to 
intrastate traffic, separate from the value of that portion devoted to inter- 
state trafflc, when precisely the saine property is devoted to both classes of 
trafilc jointly, and to détermine the expense of doing the intrastate business, 
separate from the expense of doing the interstate business, when the expenses 
incurred and charged are incurred in doing both classes of business jointly, 
we are dealing in pure conjecture — conjectures such as would not be received 
and made the basis of an injunction restraining the opération of a statute in 
any kiud of an issue other than a railroad rate issue. Kot only is any known 
method of aseertalning thèse facts uncertain and conjectural, but they are 
facts which from their very nature are incapable of ascertainnient even ap- 
proximately. Ko two railroad accountants agrée as to the proper method of 
ascertaùiing thèse facts, and ail agrée that they cannot be ascèrtained ac- 
curately. We inslst that they cannot be ascèrtained Wlth even an approxi- 
mate accuracy. It has been said that, notwithstanding the difliculty of as- 
certainlng the value of property devoted to intrastate business and the 
amount of the expense incurred in doing the intrastate business, we niust do 
the best we can to that end, and then, however uncertain and spéculative 
the resuit, a state statute establishing intrastate rates must stand or fall 
according to that resuit. A proposition or principle of law, the justice of the 
application of whleh is made to dépend upon the proof of facts which are not 
susceptible ôf proof, or at least can only be guessed at or ascèrtained by ar- 
bitrary and conjectural methods, must be fallacious. * * * How is it pos- 
sible for a court in the ordinary rate case to be eonvinced clearly and beyond 
ail dbubt that a particular schedule of rates neoessarlly dénies just compen- 
sation for the use of the railroad company's property, when the essential 
tacts upon which the conviction must be based are from their very nature 
spéculative and conjectural?" 

This exposition by counsel, if accepted, would resuit in one of two 
propositions: One, that the state could) fix rates for inter and intra 
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State commerce as a unit ; the other, that it could fix an arbitrary 
rate iox the state business not subject to judicial review. Neither 
position can be true. If the valuation of the common property is in- 
divisible between inter and intra state commerce, it is plain that, as 
Congress must regulate the interstate commerce, it would bave to 
regulate at the same time the intermingled intrastate commerce, an<] 
thus that the state could hâve nothing to do with it. It appears to 
be preposterous to suppose that the state can fix the reasonable re- 
turns on the property devoted to its use by the carrier without référ- 
ence to the value of the property thus devoted to the purposes of a 
common carrier. 

[7] It is admitted that the allotment to interstate and intrastate 
commerce of the proper ahare of the property used in common by 
the two is an exceedingly difficult problem, arising f rom the con- 
ceded fact that, though the units of service are the same in each, the 
relative aggregate cost of the two services is very différent. If the 
ton and passenger miles were of uniform cost in the two, of course, 
the share of each in the use of the property would be the proportion 
of the whole value which the gross earnings of each bear to each 
other, or the earnings of each to the whole earnings. But, where two 
persons or patrons are servedi by a common property, one may do 
less business but require in doing it the use of the property in a 
greater proportion than the other, and therefore the relation of the 
respective services to each other can only be determined by first set- 
tling the relative cost of doing each business. Chicago, etc., v. Tomp- 
kins, 176 U. S. '179, 20 Sup. Ct. 336, 44 L. Ed. 417; Smyth v. Ames, 
169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. 

The difiliculty of the problem arises from the fact that the cost of 
transportation involves an assessment on the subjects of commerce of 
charges to cover common, gênerai, overhead, or nonhaulage expenses 
and also the haulage cost, and that there is no way of allocating such 
charges to the transportation items when the property is used in com- 
mon as stated by counsel for the respondents. It cannot fee said what 
share of thèse common expenses shall be apportioned to an intrastate 
ton or passenger being transported. It may be in the same train 
and car with interstate tons and passengers. The solution of the ques- 
tion lias heretofore been made to rest entirely on the expérience and 
testimony of experts as to the relative difiference in cost of the two 
services, and in every case in which the question bas arisen the wit- 
nesses hâve, while agreeitig on the fact that local or intrastate busi- 
ness is more costly than through or interstate business, varied very 
widely as to the amount of such différence. The variation is from 10 
per cent, to 500 per cent, against the intrastate business. Smyth v. 
Ames, supra. It was pointed out in Chicago, etc., v. Tompkins, 176 U. 
S. 179, 20 Sup. Ct. 336, 44 L. Ed. 417, that any solution of the ques- 
tion on a gross revenue basis without regard to the différence in the 
relative cost of the two services was an absurdity. And so the dififi- 
culty was attempted to be overcome by putting a load, as it is called, 
on the intrastate revenue to equalize it for the purposes of comparison 
with the interstate. And the amount of this load was determined by 
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the opinion of the witnesses, who guessed at it scientifically or other- 
wise, leaving a very unsatisfactory task to the court in fixing on the 
proper amount. 

Appreciating the unreHability of any solution of the question of 
différence on any revenue basis, the Louisville & Nashville Raiiroad 
Company undertook to ascertain the différence on the basis of the com- 
parison of the actual cost of conducting each business, and at great 
expense took an accurate account of the cost of every particular item 
of transportation for a period of a week or more over their lines in 
Alabama, allocating such cost when possible and apportioning it when 
impossible of allocation between the Interstate and intrastate busi- 
ness. It was shown that the period selected was a fair and average 
period of business. By this method, which is called the "unit of serv- 
ice basis," the actual relative cost of doing the Interstate and intrastate 
business was arrived at. The plan and method of the opération is 
explained in the report of the master in the Louisville & Nashville 
Case at pages 165 to 195. Of course, as pointed out in the report, 
the proportion of the actual cost of many of the accounts of expense 
allotted to the two services was necessarily based on the judgment or 
opinion of the officers in actual superintendence, as no allocation in 
such cases was possible. And for this reason there would' necessarily 
be room for saying, as to the conclusion or resuit, that, however honest, 
it contained to that extent the inhérent infirmity of opinion proof. But 
it happens that the results are confirmed in several ways which remove 
ail uncertainty as to their accuracy and justness in thèse cases. The 
Louisville & Nashville bas 13 divisions of its line in Alabama in which 
separate accounts are kept of the Interstate and intrastate gross earn- 
ings, and of the actual expenses of such divisions without séparation 
between Interstate and intrastate traffic. The.se accounts are shown 
in Exhibit W. A. C. 67. In some of thèse divisions the interstate traf- 
fic predominated ; in others the intrastate. An analysis and compar- 
ison of the earnings and expenses in the intrastate divisions, and of the 
earnings and expenses in the interstate divisions, reveals the fact that 
just in proportion as the intrastate traffic exceeds the interstate busi- 
ness in the divisions the cost of earning a dollar on ail business in- 
creases, and that the différence between the cost of earning a dollar 
in the interstate business is greater than that shown in the results of 
the application of the unit of service basis. Master's Report, L. & N. 
Case, pp. 161-165. By the unit of service basis the resuit is that it 
costs at least 25 per cent, of the revenue more to earn a dollar of 
intrastate revenue than it costs to earn a dollar from ail business. 
Record, L. & N. Case, 1600. 

The complainants in the Louisville & Nashville Case and the South 
& North Case show, also, by algebraical calculations founded on équa- 
tions taken from accurately kept accounts of the earnings and ex- 
penses of their roads, that the excess of earning a dollar in intrastate 
business over ail business is 32 per cent, of the revenue in the Louis- 
ville & Nashville Case, and in the South & North Case 26 per cent, 
of the revenue. This is explained and shown in the Louisville & Nash- 
ville Case, Record, pp. 1600-1608, Master's Report, 165, and in the 
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South &North Case, Record, 6178, Master's Report, 169. Thèse con^ 
firmations make the resuit on the application of the unit of service 
basis perfectly reliable as showing that the différence between the cost 
of dping intrastate business and ail business is certainly not less than 
25 per cent of the revenue of intrastate commerce. 

[8] Équalizing the intrastate business with the interstate business 
on this basis, and taking the proportion of the whole values of the 
property indicated by, the proportion of the revenue of each thus equat- 
ed, to the whole revenue, the proportionate share of the interstate and 
intrastate of the whole property devoted to the service of the public 
as a coramon carrier is shown in the report of the master under inquiry 
18 in each case, in the Louisville & Nashville Case at pages 115-116, 
and in the South & North Case at page 17 . 

The yearly ratio of the income of the complainants to thèse values 
for the years 1906, 1907, 1908, 1909, and 1910 is shown in the master's 
report under inquiry 28. From the report it appears that the Louis- 
ville & Nashville Railroad had the net income or loss on its intrastate 
business as follows for the years named: 

For the year endins .Tune 30. 1906, net in-oflt 38% 

For the year ending ,Tune .30, 1907, net loss 95% 

For the year ending .lune 30. 1908, net loss 3.97% 

For the year endiniï .Tune ,30, 1909, net loss 1.91% 

For the year endin? .lune 30, 1910, net loss 82% 

.See Mnster's Report, 211, 212. 

And that the South & North Alabama Railroad had the folio wing 
net income or loss on its intrastate business for the years named : 

For the year ending .Tune 30, 1006, net loss 53% 

For the year ending .Tune 30, 1907, net loss .46% 

Foi- the year ending .Tune .30, 1908, net loss 1.59% 

For the year ending .Tune 30, 1009, net loss 40% 

For the year ending .Tune 30, 1910, net loss 025% 

— Master's Report, p. 150. 

Thèse percentages are those on the income as aflfected by the stat- 
utory rates. Without the statutory rates the percentage would hâve 
been largef of profit or less of loss, but not to an extent to alter the 
resuit as to the question involved since, without the statute, the intra- 
state earnings afiforded no fair return. It appears that in the Louis- 
ville & Nashville Case the intrastate business resulted in the year 
ending June 30, 1906, in a net profit of .38 per cent, on the value of 
the property and in the following years, including 1910, in a net loss 
of from .95 per cent, in 1907 to 3.97 per cent, in 1908. And in the 
South & North Case there was a net loss each year varying from 
.025 per cent, in 1910 to 1.59 per cent, in 1908. 

Tne respondents insisted in argument that the intrastate rates on 
great tonnages of raw material not affected by the statutes in question 
were abnormally low, and might be increased to materially augment 
the income, but they oyerlooked the fact that a statute belonging to 
the same séries approved February 9, 1907, prohibited any increase 
of the maximum rates prevailing January 1, 1907 (Acts Ala. 1907, 
p. 80), and, f urther, that thèse rates had prevailed for many years 
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prior thereto, and that they were necessary to sustain the iron industry 
în Alabama and transportation resulting therefrom to the railroads. 

The exceptions filed by the respective parties to the report of the 
master on the questions of earnings and the expenses of the business 
and the division of the same between interstate and intrastate traffic 
are disallowed and overruled. The same questions were raised be- 
fore the master, and were severally considered and correctly ruled on 
as shown in his report. 

Contrasting the ratio of total income from entire business with the 

ratio of intrastate income for the same periods, we hâve for the 

Louisville & Nashville Railroad Company : 

„ , feutire business 4.94% 

For tbe year endlng Jnne 30, 1900... i . ^ ^ ^ , . .,o,/ 

L intrastate business .58% 

f entire business ,'5.92% 

For tlie year ending June 30, 1907... H . ^ j. ^ , . ,, ^ «-« 

l, intrastate business (loss) 90% 

f entire business 1.28% 

ï or the year ending June 30, 190S. ..-^ . ^ , , , . „ , .>,,_,, 

(^intrastate business (loss) ;5.9i%' 

„ ., ,. , „„ f entire business 3.45% 

tor the year ending June 30, 1909. .A 

L intrastate business (loss) 1.91%> 

„ ,. j. , „ f entire business 5.20% 

For the year ending Jnne 30, 1910...-^ 

L intrastate business (loss) 82%. 

And for the South & North Alabama Railroad : 

„ ^, -,. -, „^ rentire business 5.74% 

For the year ending June 30, 1906...^' 

[intrastate business (loss) 53% 

„ .. ,. ^ „^ f entire business 5.79% 

For the year ending June 30, 1907... H . 

Lmtrastate business (loss) 46%. 

■ ^^ ,, rentire busiuess 2.07% 

For the year ending June 30, 1908. ■ A , ^ ^ ^ ^ , „ ^ -. c.r:r^ 

L intrastate business (loss) 1.95%. 

„ f entire business 5.45% 

For the year ending June 30. 1909. .A.^ ^ ^ ^ , /, ^ r,A^, 

[intrastate business (loss) 04% 

f entire business 5.86% 

For the year ending June 30, 1910...^ . ^ ^ ^ . . „ , „„-,, 

L intrastate business (loss) 02o%. 

The above tables are from the report of the master under inquiry 
28, and are on basis of income after deducting statutory losses ; that 
is, what the income was under the rate statutes after it went into 
effect. The year ending June 30, 1906, was before the statute, and 
most of the year 1907. It is évident that the most radical errors in 
valuations, if made, would iiot, on correction, show a fair return to 
complainants on the property invested. It is shown that the statutory 
rates effect a loss of from 10 per cent, to 50 per cent, réduction on the 
rates prevailing before the statutes were passed on the same com- 
modities, and that the total losses to the Louisville & Nashville per 
annum on account of the statutory rates is $263,252.52 on the basis 
of losses for the six months from June 30 to November 30, 1909. 
(Master's Report, L,. & N. Case, p. 205, and record there cited) ; that 
the South & North losses are, on the same basis, per annum $210,- 
286.46 (Master's Report, S. & N. A. R. R., 124, and record cited). 
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Thèse losses do not comprehend in either case the much greater losses 
which will occur to the net revenue on ail business if, and when, inter- 
state rates are adjusted to the forced statutory rates, which is an in- 
évitable resuit, both from commercial necessity and to avoid unjust 
discrirnination against interstate commerce, as recently decided by 
the Interstate Commerce Commission. The schedule of rates prevail- 
ing prior to March 2, 1907, when the iirst rate statute was passed, had 
been in force for a long time, in fact there had been a gênerai tend- 
ency to reduce rates since the opening of the roads to that date. The 
rates were reasonable. Under them the state had flourished and been 
greatly developed especially along complainants' lines, and there was 
no congestion of commerce on account of excessive rates. The intra- 
state rates in Alabama on the complainant's lines were, on the average, 
materially lower prior to March 2, 1907, when the first rate statute 
was enacted than in any other Southern state and are now materially 
lower, on an average, than any in the United States. Record cited in 
master's report in South & North Case, p. 170. It is plain that the 
rate statutes were not the resuit of any unreasonable exactions by 
complainants' rates prior to their passage, and it is demonstrable that 
the réduction in rates produced by the statutes, while causing immense 
losses to the complainants directly as well as in its interstate income, 
does not stimulate trade, and does not cheapen in any degree the sell- 
ing price of commodities to the people. Commerce or traffic is notli- 
ing more than the interchangeable flow of surplus commodities from 
one community or country to another. There must be populatior to 
produce and consume at each end of and along the transit, and this 
is limited by nature, and is only the subject of slow development. 
There is little margin in life of aggregate surplus products over ag- 
gregate consumption demands so that there can be no great variation 
in the volume of trade year by year. A variation of 10 per cent, or 
20 per cent, either by addition or by subtraction in freight rates on 
articles consumed by the people and the subject of transportation is 
so infinitésimal compared to the selling price to the consumer that 
no account whatever of it is taken in his favor. Yet such réductions 
in the aggregate will bankrupt the carrier. It is commonly known 
that it is the last 10 per cent, of the freight and passenger charges 
that furnishes ail the profit to the business. This may be illustrated 
both ways to show the benificence and bad effects of the statutory 
réductions. 

The proof shows that a garment selling at retail in Alabama at 50 
cents and weighing half a pound bas a freight rate of 26 cents per 
hundred pounds from Mobile. The freight on the garment is ^^/loo 
of a cent or ^/asa of the price. Cotton overalls selling at $1, weight 
one pound, hâve a freight rate of 26 cents per hundred pounds, and 
the total freight is ^"/loo of a cent on the garment. This view is ap- 
plied in the proof to long schedules of the commodities affected by the 
rate statutes (L. & N. Record, 3635), and demonstratesthat 10 per cent, 
or 20 per cent, réduction in the freight rates would and does not make 
the goods any cheaper to the ultimate consumer or purchaser. The 
people buy from necessity, and their demands are not enlarged nor 
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their ability to buy increased by freight being reduced on a tin cup 
Viooo or y/'oo of 1 cent, or 25 cents on a $30 suit of clotbes, or 2V2 
cents on a $10 plow. A man does not eat two dinners because they can 
be had at 49 cents instead of 50 cents, and a f armer does not buy two 
mules when he does not need but one because the freight is reduced 
$1 on a $200 mule, nor in any such case would he get the beneht of 
the réduction; nôr in such cases is commerce stimulated when there 
was a free flovving current before thèse infinitésimal réductions. 

The gross earnings of the Louisville & Nashville Railroad in Ala- 
bama for the year 1910 amounted to $8,434,099.08, and on intrastale 
business $3,615,102.61. Take 10 per cent, or 20 per cent, or 40 per 
cent, from thèse sums, and there would be left in the case of 20 per 
cent., only $470,221.77 of net income for entire business, and only 
a ratio of 1.13 per cent, on value of $41,443,462.39, instead of a ratio 
of 5.20 per cent., without this 20 per cent, réduction in income from 
rates. A similar catastrophe would follow in the case of the South 
& North Road, and, it is believed, of any road in the United Sûtes. 
There is no margin of 20 per cent, or even 10 per cent, to be spared 
on the earnings of any road. And, of course, as there was during 
that year (1910) a net loss of .82 per cent, without such supposed ré- 
duction of 20 per cent, of rate income on intrastate business, the ré- 
duction of 20 per cent, or even 10 per cent, would add to such loss. 

The effect of the statutory réduction of rates then in thèse cases 
is to inflict a direct additional loss on the intrastate business, in the 
case of the Louisville & Nashville of $263,252.52, and in the case of 
the South & North of $210,286.46, per annum, when there wa.s no 
net income above operating expenses on such business under the pre- 
vailing rates when the statutes in question were enacted making the 
réductions. Of course, such being even proximately the resuit, it is 
évident that the Législature misapprehended the situation when the 
statutes were enacted. Inter and intra state business consist in the 
transportation of persons in any number, and of freight in any quan- 
tity, for any distance, on the lines of the carrier. At first view, it 
may appear surprising, at least to ordinary observation, that it costs 
relatively much more to do the intrastate than it costs to do the Inter- 
state business in the aggregate. The explanation is that the intrastate 
business generally involves short hauls with many stoppages and in 
less than car load lots; while the reverse is the case with the Inter- 
state business, which is generally through traffic with full loads, few 
stops, and for much longer hauls. It is évident that there is more 
profit in full loads, long hauls, and few stoppages than in the reverse. 
Another différence in the relative costs of the two traffics arises from 
the fact that the cost is composed of two classes of items — those af- 
fecting distance or haulage, and those not affecting distance or non- 
haulage or terminal charges. It is estimated that 90 per cent, of a 
30-mile haul is made up of nonhaulage cost, but the nonhaulage cost 
is uniform; that is, it does not increase with the length of the haul. 
It attaches alike to intrastate and Interstate shipments. Let me illus- 
trate this: A terminal charge at the point of starting say is $1 per 
ton, or any sum. Now, if we take an intra and an inter state ton 
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star]ting at th'e same time on a jourriey, the intrastate ton will arrive 
at its destination at, say 10 miles, and there will stop and incur an- 
other terminal charge, say of $1, or any other sum. The Interstate 
ton goes its journey, say, of 200 miles, and stops in another state. 
Now the initial terminal charge of $1 in the case of the Interstate ton 
is distributed on 200 miles of transportation. The intrastate initial 
terminal charge and the final terminal charge are distributed on a 
transportation of only 10 miles. It is thus seen that the interstate 
ton bears only a small fraction of the cost per mile of terminal charges 
that the intrastate ton is subjected to. Thus it is universally recog- 
nized that the cost of transportation relatively diminishes with the in- 
crease of distance, for it is well known that local traffic takes more 
time, more fuel, more wages, more water, causes more wear and tear, 
and has less loads than the through traffic, and greater terminal charges 
per mile. It is therefore recognized by ail who hâve investigated the 
subject that, though the same rates are charged on the same character 
of business in each service, a road may make a profit on its interstate 
business, and at the same time sustain a loss on its intrastate com- 
merce. 

[9] As to the question of what per cent, of the value of the prop- 
erty used as a common carrier the complainants are entitled to earn, 
an answer is hardly pertinent in this case, as to the intrastate busi- 
ness, since it appears that there is, in f act, practically no return. But 
the question is important în the view taken of it by counsel for re- 
spondents. They insist, as pointed out above, that the intrastate 
business is coupled with the interstate business, and, if the whole 
business yields a proper return, the carrier should be satisfied, though 
the intrastate business is donc at a loss, and that buyers of bonds 
never consider the income on a part of the property. This, however, 
is not a logical view. It is settled that, if intrastate commerce is dis- 
tinct as to rates from interstate, it must be distinct throughout, and 
that State statutes regulating rates must hâve référence only to the 
intrastate proportion of the value of the property. Smyth v. Ames, 
169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. In référence to what 
is a proper return on railroad property, I cannot do better than quote 
from the report of the Railroad Securities Commission recently trans- 
mitted to Congress by the Président. In dealing with the direct ques- 
tion it says, in section 30, p. 36 : 

"We hear much about â reasonable return on capital. A reasonable re- 
turn is one whicli under lionest accounting and responsible management will 
attract the amount of investors' money needed for the development of our 
railroad facllities. More than this is an unnecessary burden. Less than this 
means a eheck to railroad construction and to the development of traffic. 
Where the Investment is secure, a reasonable return is a rate which ap- 
proximates the rate of interest which prevails in other Unes of industry. 
Where the future Is uncertain the investor demapds, and is justifled in de- 
manding, a chance of added profit to compensa te for his risk. Wè cannot se- 
cure the Immense amount of capital needed unless we make profits and risks 
commensurate. If rates are going to be reduced whenever dlvldends exceed 
current rates of interest, Investors will seek other fields where the hazard is 
less or the opportunlty greater. In no event can we expect railroada to be 
developed merely to pay their owners such a return as they could hâve ob- 
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tained by the purchase of investment securitles which do not involve the 
hazards of consstruction or the risks of opération." 

The whole question was elaborately discussed in Central of Georgia 
Railroad v. Railroad Commission of Alabama et al. (C. C.) 161 Fed. 
925, wherein it was held that railroad companies in Alabama were 
entitled to be permitted to earn a net profit of 8 per cent, per annum 
on the value of the property employed by them in intrastate business 
so long as the business was donc without unjust discrimination and at 
reasonable rates. 

The Maximum Rate Act. 

[10] On the llth of February, 1907 (Acts Ala. 1907, p. 80), the 
Législature passed a law enacting that the freight rates of railroads 
obtaining on January 1, 1907, for intrastate transportation, should 
be fixed as the maximum of rates to be charged. This act is one of 
the séries enacted at that time to regulate rates in Alabama. The proof 
shows that the rates at the date mentioned were unremunerative, and 
did not yield a fair return to the carrier. They were fixed as to the 
greater part of complainants' intrastate tonnage to meet a particular 
occasion, viz., that of enabling the iron industries of Alabama to com- 
pete in the markets with their respective products, and, the occasion 
having passed, the carrier might hâve desired to adjust rates to 
changed circumstances, and certainly, as such rates were lower than 
were necessary to yield a fair return for transportation, there was an 
undoubted right to change them. Although the rates may hâve been 
the resuit of the carrier's voluntary act, this would not prevent them 
from being confiscatory when they became fixed by statutory author- 
ity. Lake Shore, C. & R. R. v. Smith, 173 U. S. 684, 697, 19 Sup. 
Ct. 565, 43 L. Ed. 858. The argument of respondents in thèse cases 
is that thèse rates should be increased so as to keep the statutory rates 
of the Eight Group Acts from being confiscatory. This is a conces- 
sion that they themselves were confiscatory under the schedule of Jan- 
uary 1, 1907, which the proof clearly shows them to be. There cer- 
tainly ought to exist the right in the carrier to change rates which to 
meet an exigency had been made too low, and to meet changed cir- 
cumstarices with rates to correspond. This statute in denying the 
carriers this privilège, and in forcing them to continue in opération 
confiscatory rates, violâtes the Constitution, and is void. 

Two years before the enactment of the statutes complained of, the 
Railroad Commission of Alabama made an exhaustive investigation of 
the reasonableness of the intrastate rates then charged in Alabama. 
the net revenues the carriers derived therefrom, and decided among 
otlier things that "the net earnings shown by the several railroads 
operating in Alabama are not in excess of a fair and just return upon 
the legitimate value of the property employed," and that réductions 
would be confiscatory. A table annexed to the opinion then rendered 
showed that the Louisville & Nashville Railroad Company earned 21/. 
per cent, from its domestic business on the proportion of its property 
devoted to intrastate business, and that there was a déficit in the case 
of the, Nashville, Chattanooga & St. Louis Railroad Company. Noth- 
ing is stiown in the proof in thèse cases, or by any matter of which 
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the court could take judicial notice, to create any just foundation for 
a belief that in two years thereafter conditions had so changed and 
improved tliat the carrier could obtain three times more net earnings 
than before, and on reduced rates. 

Interférence With and Control of Interstate Commerce. 

It has been strenuously insisted on the one side and denied on the 
other that the rate statutes in thèse cases as to local rates necessarily 
affecting Interstate rates on an interstate road amount to a direct rég- 
ulation of, and control of, interstate commerce, and that the statutes 
are void on that ground also. The argument in support of that con- 
tention is'Stated in a masterly nianner by Judge Sanborn in Shepherd 
V. Northern Pac. Ry. Co. et al. (C. C.) 184 Fed. 765. The master 
sustained those views, and held that the state had no power to make 
rates on railroads engaged in interstate commerce. As I hâve held the 
rate statutes attacked in thèse cases void on two distinct grounds, I 
deem it unnecessary to go into the question of their being void on a 
third and distinct ground that they directly interfère with and control 
the interstate commerce of the complainants. This direct point is in- 
volved in the Minnesota case now before the Suprême Court and will 
doubtless be decided within a few weeks. While Congress under its 
power to regulate interstate commerce and to préserve its uniformity 
may hâve the power to annul state rates which interfère w'*h that 
resuit, I do not believe that under the présent statutes Congress has 
donc so. I will therefore sustain the exceptions of the respondents in 
the several cases to the master's findings on this point. 

Counsel for complainants may prépare a draft of the decree in ac- 
cordance with this opinion, and submit itto counsel for respondents. 



KEYSTONE BANK V. DONNELLY et al. 

(District Court, E. D. Pennsylvania. May 28, 1912.) 

No. 685. 

Execution (§ 27*) — Propebty Subject— What abe Bodies Corpobate — 
Pennsylvania Paktnbrship Act — "Côbporations." 

Under Const. Pa. art. 16, makliig provisions relating to private corpo- 
rations, and section 13, whicli déclares that "the term 'corporation' as 
used in this article shall be considered to include ail joint-stock coni- 
panies or associations havlng any of the powers or privilèges of corpo- 
rations not possessed by indlvldùals or partnershlps," which définition 
should be applled in construlng state statutes unless precluded by the 
context or subject-matter, an association formed under Act Pa. May 9, 
1899 (P. L. 261), which, although denoniinated a "partnership," is giveu 
powers and privilèges far in excess o£ those possessed by indlvldùals or 
ordlnary partnershlps, ineludlng the power to limlt the liablllty of its 
members and to rflake their interest transférable, is in law a corporation, 
and as such its franchise and rights may be levled on and sold under 
Act Pa. April 7, 1870 (P. li. 58). 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §64; Dec. Dig. 
i 27.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1608-1621; 
vol. 8, îpp. 7619, 7620.1 ' ' 

•For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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In Equity. Suit by the Keystone Bank against Edward J. Don- 
nelly and others. On final hearing. Decree for complainant. 

Carr, Beggs & Steinmetz, of Philadelphia, Pa., fqr plaintiff. 
John C. Gilpin, of Philadelphia, Pa., for défendants. 

J. B. McPHERSON, Circuit Judge. The plaintiff recovered a 
judgment at law in this court against t;he Safety Banking & Trust 
Company, and by a regularly conducted proceeding under the Penn- 
sylvania act of 1870 (P. L. 58) levied upon the company's franchises 
and rights, and bought them at the marshal's sale. The défendants, 
or some of them, had been carrying on the business of the company 
before the sale, and they hâve continued to carry it on without inter- 
ruption or material change, asserting that the company was only a 
partnership, and had no franchises or rights that were subject to 
exécution. The proceeding, it is said, was an idle formality, by which 
nothing was acquired. It appeared that the Safety Banking & Trust 
Company was organized under the state law of 1899 (P. L. 261). If 
(as I believe) it became a corporation thereby, its franchises and rights 
might be .sold under the act of 1870, and the plaintiff is now entitled 
to équitable relief. If I am right, it nçed not be decided whether the 
act of 1870 may properly be applied, not only to corporations strictly 
so called, but also to similar associations. 

It is hardly necessary to say that, in determining whether the act 
of 1899 empowers the création of corporations or of partnerships, 
the name used by the statute is not décisive. If the association is 
really a corporation^that is, if it receives the distinctive rights and 
privilèges of a corporation — it cannot be a partnership, no matter what 
label the Législature may choose to afiix. The Pennsylvania Consti- 
tution has gone far to settle controversy on this subject. It déclares 
in section 13 of article 16 — this article makes numerous provisions 
concerning "private corporations" — that: 

"The terin 'corporation' as used in this article shall be eonsiclered to in- 
clude ail joint-stock companies or associations havlng any of the powers or 
prlrileges of corporations not possessed by individuals or partnerships." 

And this I think may fairly be quoted as the constitutional définition 
of a corporation, which should be applied unless context or subject- 
matter should forbid. 

Let us turn, therefore, to the act of 1899 and inquire what powers 
or privilèges it gives to an association organized thereunder. That it 
calls the association a "partnership" is of some, but not of much, 
value. It certainly does not use the word in its ordinary sensé, for 
nobody can suppose that such a statute would hâve been passed, ex- 
cept' for the definite purpose of authorizing the formation of an ex- 
traordinary "partnership" — an association possessing spécial privilèges- 
similar at least to those possessed by a corporation. An ordinary 
partnership for an ordinary purpose did not need législative authority. 
But an unusual "partnership" did need such authority; and accord- 
ingly this rather remarkable statute begins at once to bestow unusual 
powers and privilèges. Section 1 allows any tWQ or more pérsons 
who may wish to conduct any kind or kinds of business, trade, or 
196 F.— sa 
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occupation (with a few exceptions) "to associate themselves in part- 
nersnip," and to subscribe as much or as little capital as they please 
without being' ôbliged to pay any of it in before beginning business. 
In other words, the so-called capital may consist entirely of lawsuits. 
As they may thus do business purely on crédit, without any cash in 
the treasury, there will naturally be debts. As the next step to pro- 
tect the "partners," they may lim:it their liability "for the debts of 
the partnership to the amount of capital subscribed by such partner 
or partners respectively" ; and the act proceeds to specify how this 
limitation may be accomplished. The process is simple. The "part- 
ners" need bnly déclare that they so désire. They may also fix the 
"duration" of the association, no maximum being established; and, 
indeed, it appears clearly f rom section 8 that no term whatever need 
be fîxed. The duration, therefore, may be perpétuai. Or, if a term 
should be originally fixed, this may be extended indefinitely (section 
8), "by articles specifying the fact of such rehewal, and the length of 
time fixed for the duration of the renewed partnership." 

Section 3 states again in unambiguous words that the liability of 
the members is to be limited : 

"No member of any such partnership thus formed, recorded, and publlsh- 
ed, whose liability Is stated as Intended to be Umlted In the manner here- 
inbefore set forth, shall be Uable for its debts under any elreumstances, sav- 
Ing to the extent of the amount of hls or her subscriptlon, wlth Interest on 
unpald subscrlptlons from the date or dates at which the same becanie ac- 
tually due and payable. Payment of the amount of the subscriptlon of such 
member of the partnership, wlth Interest as aforesald, shall exonerate such 
partner from ail further liability." 

And the association is so distinct from the partners that: 

"A partner or partners whose liability Is thus Umlted shall not be pre- 
cluded from transactlng business with or for the partnership." 

By section 4 "a majority of the number in (and?) interest of the 
partners" may make by-laws and may alter them from time to time. 
Such by-laws may do what corporation by-laws usually do, namely, 
may constitute "officiai positions for the transaction of the business 
of the partnership," and fix "the powers and duties of the respective 
officers prescribed therein." Either in such by-laws or in some other 
unspecified ,w3y, the partners may approach evén more closely to the 
distinctively corporate method of doing business ; for at their option 
they 

"may provide that certain only of the members shall hâve active charge of 
the business and be authorlzed to enter Into contracts, undertaklngs, or en- 
gagements whereby the partnership shall be held Uable, and may change the 
«ame as they see fit." 

But they need not state this provision in the original articles, unless 
they so désire, and there is no penalty for failing to make it public. 
They may also at their option "adopt and use a common seal." 

By section 7 : 

"Interest In such partnership shall be Personal estate, and may be trans- 
ferred, given,.bequeathed, dlstrlbuted, sold; ot: assigned under such raies and 
régulations as may from time to time be prescrlbed by a vote of the majority 
In number and Interest of the partners." 
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In the unlikely contingency that no rules and régulations on this 
subject shall be adopted, the transférée shall not be entitled to par- 
ticipate in the subséquent business of the partnership, unless elected 
by a majority in number and interest of the remaining partners. It 
is further provided that: 

"The transfer of any interest, however accruing, shall not dissolve the 
partnership, nor shall said partnership be dlssolved by reason of the death of 
one or more of the partners unless the articles of association shall prescrlbe 
to the contrary. In case of a change in the members of the partnership by 
reason of death, transfer or otherwlse, it shall not be necessary to make any 
publication of the fact thereof." 

This Section inevitably suggests shares of corporate stock and their 
transfer. 

Section 10 allows the articles of association to go so far as to pro- 
vide that the partnership is not to be dissolved, even by a vote of 

"the majority in number and interest of those who at such time shall con- 
stitute the partnership." 

Section 11 déclares that the partnership 

"xhall sue and be sued in the partnership nanie, and not by or in the iudi- 
vidual names of the partners." 

Under this vicious statute, the Safety Banking & Trust Company 
was organized to conduct "a banking trust and agency business." Its 
duration was fixed at 20 years ; but, of course, this might be renewed 
and extended for a much longer, and probably an indefinite, period. 
By-laws were adopted, which hâve never been changed or revoked, 
and of thèse the f ollowing sections are relevant : 

"Article I. 

"1. The partners shall be represented by an executive coramittee of 

persons, ail of whom shall be partners. Each member of the committee 
shall hold office until his successor is elected. AU the business of the part- 
nership within the scope of the recorded articles of a.ssociation shall be 
transacted by this committee, and no partner shall liave the authority to 
bind his fellows by his acts unless spécial written authority be delegated to 
him by the executive committee or by the partners in meeting assembled. 
The partners niay restrict the authority of the executive committee at any 
time. 

"2. The partners shall elect a président, a vice président, a cashier and a 
secretary. Each officer shall hold office untll his successor is elected. The 
dutles of thèse offlcers shall be such as are custoraary in the case of cor- 
responding offlcers of corporations, but the executive committee shall bave 
the Power to define the dutles and powers of ail officers from time to 
time. • » • 

"Article II. 

"1. At ail meetings of the partners votes shall be taken in proportion to 
interest ; that is to say, each partner shall be entitled to cast as many votes 
as he holds shares in the partnership. Provided, that in the foUowing cases 
and in no others a majority in number of the partners as well as in interest 
shall be necessary to the légal adoption of the measure under considération : 
(1) Changes in the method of transferring interests in the partnership; (2) 
élection of the purchaser of an interest as a member of the partnership ; 
(3) resolutions to dissolve the partnership; (4) resolutions to alter thèse 
by-lav?s, in which case the provision of article VI shall prevail. When votes 
in proportion to Interest are taken at partnership meetings, each partner 
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wliose name ig reglstered In the eomp^ny's bool^ shall be entltled to cast 
oné vote for eacb sliare beld by Mm. ' 

"3. In casciitis desired to Inerease the capital of the company additional 
subseriptlons may be made by partners or others, and in such case amended 
articles of partnérship shall be executed and filed in accordance with the 
provisions of the stàtute. 

"Article III. 

"1. Each partner shall be reglstered as a member of the company in a 
stock book kept for that purpose. The légal title to shares shall be trans- 
férable only by transfer on thls book by power of attorney duly signed by the 
transferror. Each partner shall bave the right to sell or pledge one or more 
or ail his shares; and équitable rights In shares may be transferred by the 
delivery of the partner's certlflcate with power of attorney indorsed there- 
on as in the case of corporate stock certiflcates. 

"2. The vendee or pledgee of a share shall be entltled to acquire the lé- 
gal title thereto by transfer upon the book of the company upon présentation 
of the certlflcate for the shares and a power of attorney from the transferror, 
but not otherwise. The company shall hâve the right to refuse to permit the 
transfer of any share or shares belonging to any partner who bas failed 
to pay any call upon hls subseription until such payment has been made. 

"3. The vendee or pledgee, upon being reglstered in the book of the com- 
pany, shall become a member of the partnérship, subjeet (in the case of the 
pledgee) to the right of the pledgor to résume his membership in accordance 
with the terms of the contract of pledge. A partner who desires to make an 
équitable asslgnment of his share may do so by delivery of his certlflcate 
with a blank power of attorney aceompanylng the same; and he may exé- 
cute a proxy entitling the assignée to vote on behalf of the asslgnor and in 
respect of the share so assigned during the continuance of the assignee's In- 
terest. 

"4. The person in whose name a share stands reglstered in the company's 
book at the date at which a divldend is deelared by the executive committee 
shall alone be entltled to receive payment thereof. The person in whose 
name a share stands reglstered at the date at which a call in respect of said 
share Is made payable by the executive committee shall alone be liable to 
the company therefor ; but nothing in thls by-law shall be taken to impair 
the liability of a vendor of a share for a call already made thereon, whether 
or not the company shall bave permitted a transfer thereof. Nor shall this 
by-law be construed as an attempt to relieve any subscriber of his Personal 
liability, up to the amount of hls subseription, to creditors who became such 
during hls membership in the company. 

"Article V. 

"The partnérship may be dissolved and wound up at any tlme by a vote of 
a majority of the partners in number and interest." 

The original associâtes disposée! of their interests in various ways 
and other persons took their place. The capital subscribed was $50,- 
000, of which 20 per cent, is said to hâve been paid in, and it was 
divided into shares, each of $100 par, in the following form: 

"Safety Banking & Trust Company, Philadelphia, Pa. 
"Capital ,«Î50,000.00 

"Thls is to certify that is the ovvner of shares, of the par 

value of one hundred dollars, of the capital of the Safety Banking & Trust 
Company, a copartnershlp with liability limlted under the act of assembly 
of Pennsylvania, passed May 9th, 1899, subjeet to the by-laws of said com- 
pany, transférable only on the books Of the company, in person or by attor- 
ney, on surrender of this certlflcate. 

"In witness whereof, the duly-aut.liorized offleers of this copartnershlp 
hâve hereunto subscribed their nanies at Philadelphia, Pennsylvania, thls 
13th day of April 19(H. , Président. 

" , Secretary. [Seal.]" 
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On the back was indorsed: 

"Shares $100 Each. 
"For value receiTed, hereby sell, assi!?n, and transfer unto 



shares of the capital represented by the withln certiticate, and do 

hereby irrevoeably constltute and appoint , attorney to transfer the 

said shares on tlie books o( the within-named company, with full powcr of 
substitution In the promises. 

"Dated . 

"In the présente of -." 



I think the foregoing facts speak for themselves and require no 
comment. The Trtist Company had ail the essential marks of a cor- 
poration, and in my judgment is to be treated as such an association. 
It follows that the plaintiff acquired at the marshal's sale the fran- 
chises and privilèges belonging to the company, and is entitled to 
proper relief. 

A decree may be prepared in accordance with this opinion. 



In re KNOAVI/XON & CO. 
(District Court, E. D. Peunsylvania. May 24, 1012.) 

No. 3,716. 

Bankruptoy (§ 351*) — Partnersïiip — Mabsiialing op Assets. 

Where the memliers of a bankrupt partnersïiip were a natural person 
and another partnership. whlch was also insolvent, in the marshaling 
of assets nnder Bankr. Aet July 1, 1898, c. 541, § 5f, 30 Stat. 548 (U. S. 
Comp. St. 1001, p. 3424). the constituent partnership is to be treated as 
an Indlvidual partner, and its assets applied flrst to the payment of Us 
own creditors ; the surplus only. If any, being distributable to the cred- 
itors of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 568, 564; 
Dec. Dig. § 351 .*J 

In the matter of Knowlton & Co., a partnership, bankrupt. On cer- 
tiiîcate of référée. Order reversed. 

James McMullan, Horace P. Dorman, and Henry P. Brown, ail of 
Philadelphia, Pa., for trustées. 

James A. !3tiles, of Gardner, Mass., and Henry G. Hart, of Phil- 
adelphia, Pa., for creditors. 

J. B. McPHERSON, Circuit Judge. The bankrupt is the firm of 
Knowlton & Co., a partnership doing business in Philadelphia. The 
partners were not adjudicated, but this fact is not important in the 
présent controversy. The order now under review distributed a fund 
whose source was the insolvent estate of one of the partners. This 
partner carried on a separate business in Gardner, Mass., and made 
an assignment there for the benefit of creditors under the laws of the 
State. The assignées liquidated the assets of the Gardner business 
and paid over the net proceeds to the trustée in bankruptcy. The 
question for décision is : What rule shall govern the distribution ? 

•For other cases see same toplc & 5 ndmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Have the Gardner creditors a prior clâim? Or must they admit the 
Philadelphia creditors upon an equal footing? 

It is agreed that subsection "f" of section 5 furnishes the rule for 
distribution, but the contestants are not in harmony concerning the 
scope of the rule. Briefly, the point is this : The partners in the firni 
of Knowlton & Co. were an individual and the Gardner partnership, 
which was a separate and distinct association from the bankrupt. 
Its name was A. & H. C. Knowlton, and it had a business, debts, and 
property of its own. Its firm property produced the fund in question, 
and this fund should go first to its distinctive partnership creditors, 
unless the creditors of the Philadelphia firm are entitled to share upon 
equal terms. The Gardner creditors contend that the firm of A. & 
H. C. Knowlton should first pay its distinctive partnership debts be- 
fore being obliged to contribute toward the distinctive partnership 
debts of Knowlton & Co. ; while the Philadelphia creditors contend 
that they are partnership creditors both of Knowlton & Co. and also 
of A. & H. C. Knowlton, and are therefore entitled to share pari 
jjassu with the distinctive partnership creditors of the Gardner firm. 
Section 5f is as follows : 

"The net proeeecLs of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual es- 
tate of each partner to the payment of his individual debts. Should any sur- 
plus remain of the property of any partner after paylng his individual debts, 
such surplus shall be added to the partnership assets and be applied to the 
payment of the partnership debts. Should any surplu.s of the partnership 
property remain after paying the partnership debts, such surplus shall be 
added to the assets of the individual partners in the proportion of theîr re- 
spective interests In the partnership." 

This is not a new rule; on the contrary, it is old and well-known, 
and where each member of a firm is a natural person it is not hard to 
apply it. There is no occasion to apply it unless the firm is insolvent, 
and the following discussion refers to such a situation. But what 
should be donc when a member of the insolvent firm is the associa- 
tion called a partnership? Should that entity— if I may use a con- 
venient phrase— be treated in such a case as if it were a mère con- 
geries of natural persons? And should its property be treated, con- 
trary to the fact, as if it belonged to one, or to several, natural per- 
sons? Unless it should be so treated, the présent distribution cannot 
be sustained. The proceeds of the Gardner partnership property is 
not the proceeds of the Philadelphia partnership property. It is de- 
rived, as it seems to me, from what: may fairly be treated as the sep- 
arate property of one partner in the Philadelphia firm ; and (while it 
is no doubt ultimately liable for the Philadelphia partnership debts) 
it is, and should be, liable primarily for the distinctive partnership 
debts of the Gardner business. In my opinion, when the Philadelphia 
firm received into its membership the individuals already composing 
the Gardner firm, it could not help receiving them as they really were, 
namely, in their character as members of the latter firm. They were, 
first (î>f ail, partners in a separate business, and they did not divest 
themselves of that character by superadding a similar character. The 
proceeds of the Gardner property comes, therefore, from an estate 
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which closely resembles a paftner's separate estate; and this, of 
course, is primarily chargeable with the payment of his separate debts. 
The creditors of the Gardner firm and the creditors of the Philadel- 
phia firm do not hâve the same debtor. There are two distinct debtors 
and two distinct sets of creditors; and the debtors bave only this 
much in common, namely, that certain natural persons happen to be 
members of both firms, and therefore to be liable ultimately to both 
sets of creditors. Whatever may be said concerning the entity the- 
ory, there must, I think, be some occasions when a partnership may 
be properly dealt with apart from the natural persons that compose 
it. Of course, if the Gardner firm had been a corporation empowered 
to become a partner, the argument would scarcely be made that the 
corporate creditors must admit the Philadelphia creditors to share 
pari passu in the proceeds of the corporate property. No doubt, a 
partnership is not a corporation; but certain obligations are insep- 
arably connected with the former class of associations. Its property 
is not in ail respects like the property of a natural person, but when 
insolvency occurs — and, I repeat, no other situation is being consid- 
ered — it is held to be applicable primarily to satisfy one class of cred- 
itors. Does the property lose this characteristic, when the partnership 
enters a second firm? Is the mère act of taking on the new relation 
immediately effective to make the property primarily liable to a sec- 
ond and a diflferent class of creditors ? And especially in view of the 
fact that the second class are really primary creditors of another asso- 
ciation, difïerently composed? It seems to me reasonable to say that 
the first firm can only bring to the second firm what it is able to bring ; 
and that is, a liability to the second set of creditors, subject to an al- 
ready existing, and a primary, liability to its own creditors. Equi- 
tably, as I look at the subject, its distinctive debts should be first paid 
before it is called upon to pay the debts of the second association. 
Undoubtedly, the partnership property of the Gardner firm is liable 
for the partnership debts of that firm. To charge it also with the 
debts of another association — debts which it did not contract in the 
business of the Gardner firm — seems to lack sufficient support in prin- 
ciple. Perhaps what is in my mind may be a little more clear if it 
be put in a somewhat différent form. When the Gardner firm became 
a partner in the Philadelphia firm, the sum total of what it brought 
into the Philadelphia association had already been pledged — if I may 
so say — to objects defined by well-establjshed légal rules. For the 
présent purpose, the most important of thèse objects was the payment 
of its own distinctive partnership debts. It could only contribute to 
the Philadelphia firm what might remain after this object should be 
accomplished. To use an illustration, without attempting to speak 
with précision: The Gardner firm's contribution to the Philadelphia 
partnership was already incumbered by an obligation in favor of a 
certain class of creditors, and the creditors of the Philadelphia firm 
were of necessity obliged to take a subordinate position. 

It makes little différence bywhat name the peculiarity of partner- 
ship property is described. Thé essential matter is to observe what 
actually takes place; and I think it cannot be denied that as soon as 
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property is put into a partnership it differs in certain respects froni 
the property of natural persons. If insolvency takes place, such prop- 
erty is set apart by the law for a particular object — the payment of 
partnership debts— -and it cannot be diverted therefrom. And this 
means — primarily the debts of the partnership property to which it 
was first contributed, and not the debts of a subséquent and a sep- 
arate association. Thèse may, indeed, be charged upon it as a later 
and a subordinate obligation, but I think the first obligation contin- 
ues to be priôr in right as it is prior in time; otherwise, the property 
first contributed is charged primarily, not only vvith the debts cou- 
tracted by the first association, but with the debts contracted by an- 
other and a distinct association, and thus becomes liable primarily for 
obligations it did not undertake. As it seems to me, this is undeniable, 
and if I am right it should control the présent dispute. 

What has thus been outlined will indicate the view I am disposed 
to take. The subject is not free from subtleties, and each side of a 
rather perplexing question may be stated with plausibility. The brief s 
of counsel cite many cases, but in almost ail of them the courts are 
merely marshaling assets where a firm is composed of natural persons 
only. Thèse cases are not especiàlly helpful, and need not be dvvelt 
upon. Among the rest, however, there are three of more significance, 
because they deal with facts more or less similar to those now in hand 
— Re Hamilton (D. C.) 1 Fed. 800, Bullock v. Hubbard. 23 Cal. 495, 
83 Am. Dec. 130, and Re Gilbert, 94 Wis. 108, 68 N. W. 863. Of thèse, 
Re Hamilton is the least relevant. The facts were as f ollows : A part- 
nership was composed of two firms, A. and B. Firm A. was to receive 
one-fourth of the profits and pay one-fourth of the losses, and firm B. 
was to receive and pay three-fourths. The conjoint firm was largely 
indebted upon commercial paper that had been drawn for conjoint 
purposes. This had been indorsed in his character as a natural per- 
son by Hamilton, the bankrupt, who was also a member of B. The 
conjoint firm became insolvent, and the settlement of its affairs was 
intrusted to A. Thereupon the conjoint creditors agreed — and the 
agreement was carried out — that if A. would turn over the conjoint 
assets, and would also pay $66,000, A. should be relieved from fur- 
ther liability for the conjoint debts. One term of this agreement was 
that Hamilton's liability) as indorser should not be affected. After- 
wards Hamilton went into bankruptcy, and A. presented a claim 
against the estate, based not upon the conjoint commercial paper, nor 
upon the $66,000, but upon an additional sum of $100,000 that had 
been previously paid out of the assets of A. in satisfaction of certain 
conjoint debts. For three-fourths of this sum A. sought to prove 
against Hamilton as a natural person. The court said: 

"Thé theory of [firm A.] In this counërtlon Is that the conjoint flrm was 
conjposed, not of the two firms as partners, but of the flve individuals com- 
posing thèse two flrnis." 

And added that, if the claim was 

"a partnership claim against [(irm B.], the individual creditors qt William B. 
Hamilton niust be paid in full befbre the partnership creditors are entitled 
to any divldend from Ws estate." i 
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But the court rejected the foregoing theory, and decided that in the 
case under considération the conjoint firm should be treated as com- 
posed, not of the five natural persons, but of tvvo associations as part- 
ners, namely, A. and B. The claim of A. was thereupon rejected for 
two reasons. To use the court's language : 

(1) "Concedlng that HaniiJton inilivldually was to be coiisidered the part- 
ner and iiol; [firm B.l, I am iiiiablc to see how the case is taken out of the 
gênerai rnle that a firm cannot prove against a partner in compétition vvitli 
the Individual creditors of such partner ; neither ean a partner prove against 
a partner, unless they be engaged in separate and distinct trades." 

And the other reason was : 

(2) "While the creditors of the conjoint flrm hâve acknowledged them- 
selves satisfled, and hâve released and discharged their liabilities against 
both niembers of that flrm, they hâve not been fiilly paid off, but hâve re- 
tained their right to prove against Hamllton individually. Certainly, in mail- 
ing this arrangement they could never bave contemplated or intended that 
[firm A.] should corne into compétition with them. In releasing them upon 
payment of $66,000, when in fact they were liable to thèse creditors for the 
full amount of their claim, they undoubtedly took into considération the 
amount that would probably be realized froni the individual estate of the 
bankrupt. 

"Although the letter of the agreenient is silent on this point, it would be 
clearly at war with its scope and purpose now to permit |firm A.] to corne 
into compétition with thèse creditors, who are individually doing them a 
favor by releasing them upon the payment of a less amount than that for 
vehieh they were legally liable. The proof of this claim amounts in efCect to 
an endeavor to retake a portion of the price paid by them for their release 
and immunity from further liability." 

It is clear, I think, that the point now under considération did not 
squarely arise and was probably not considered, although the drift 
of th% court's reasoning seems to be in favor of the view I hâve been 
trying to express. 

Bullock V. Hubbard cornes nearer. There firm A. was a member 
of firm B. (composed of A. and a natural person), and also of firm 
C. (composed of A. and a différent natural person). Two creditors 
both of B. and of C. issued attachments that were levied on the prop- 
erty of thèse two firms, and also upon the property of A. Afterwards 
a créditer of A. procured and levied an attachment against that firm 
alone. AU the property levied upon was sold. When the sheriff 
came to distribute the fund, he applied the money derived from the 
property of B. and C. to the first two attachments, and then had in 
bis hands money derived solely from the property of A. This was 
claimed by ail of the attaching creditors, but it was decided to be- 
long to the distinctive creditor of A., although bis writ was latest in 
time ; the ground being that the separate claims against a partnership 
must first be paid before the property of such partnership can be sub- 
jected to claims arising out of its membership in a conjoint firm. The 
court said : 

"The judgment of the court below Is correct. It has been repeatedly de- 
cided by this court that the creditors of a partnership are entitled to a préf- 
érence over the creditors of the individual partners in the payment of their 
debts out of the partnership property, or moneys arising therefrom, without 
regard to the priority ot attachment liens [citing cases]. And the same 
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prlnelple apiilles as between the credltors of several partnersMp flrms, as in 
the présent case." 

This décision is nearly, if not quite, in point. If we substitute the 
Gardner firm for A. and the Philadelphia firm for B. (putting C. aside 
as unimportant for the parallel), it is a décision that the creditors of 
the Philadelphia firm could not claim against the assets of the Gardner 
firm on the same footing with the distinctive creditors of the Gardner 
firm, even if the Philadelphia creditors had obtained an apparently 
prior lien by exécution process. A fortiori, if they had no such lien, 
they could not successfully claim on the ground that the gênerai rules 
governing the marshaling of assets gave them an equal standing with 
the Gardner creditors. 

The remaining case, Re Gilbert, was as follows: Firm A., doing 
business at Blair, was a partner with a natural person in firm B., do- 
ing business in another town. Both firms made assignments for the 
benefit of creditors. The assets of B. were only sufficient to pay a 
small percentage of its distinctive debts. The assets of A. were suffi- 
cient to pày its own distinctive creditors in f ull, if they were prior in 
right, but not sufficient to pay them, if the creditors of B. were en- 
titled to share on an equal footing. The creditors of B. set up a claim 
to be so entitled, but their contention was denied ; the court saying : 

"[Firm A.] as a partnershlp, was a member of [flrm B.]. The debts of 
[B.] were tUerefore debts for which [A.] and its Individual members were lia- 
laie. Tbeir assignment was in trust for ail their creditors. Neithêr of its 
members had any individual property or estate that passed to their assignée, 
and it does not appear that they had any individual creditors. Therefore, 
after the application of the partnershlp property of the flrm to the paymeut 
of the debts contracted In carrylng on its business at Blair, the residue, so 
far as necessary, would be applicable to the payment of debts of [p.] for 
which [A.] as such was liable, in so far as the same could not be dlscharged 
by and with the assets of [B.]. * * • It is évident, from the manner in 
which the two flnns dealt with each other and the account that was kept be- 
tween them, that [A.] as such was, as it might well be, an Individual member, 
.so to speak, of [B.] — [citlng cases]. Therefore the credltors of [B.l might. 
as the contestants in tbls case did do, corne into the case of the [A.] as- 
signment and prove their daims, and may obtain payment out of the assets 
of that firm after the creditors of the latter flrm in their business at Blair 
hâve been paid, for any unsatlsfied balance remaining unpald after the ap- 
plication of the assets of [B.], and which would constitute a prlmary fund 
for their paynient." 

It will be observed that the court takes for granted the existence 
and correctness of the rule now contended for by the Gardner credi- 
tors. While,: therefore, the subject is not discussed, the décision seems 
to be in point. 

Without extending the discussion, my conclusion is that (while the 
Philadelphie, creditors may prove against the Gardner fund) the Gard- 
ner cr,çditors lta,Ye a prior claim thereon, which must first be satis- 
fied. The ref èree's distribution cannot be sustained ; but, as it must 
be readjusted and a final order entered before my ruling can be re- 
viewed, the référée is direçted to ,ma,ke a rew distribution in accord- 
ance with this opinion, and to report the same on or before June 5th. 
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THE NAVIS. 
DAVIDSON V. PLUMMEB. 
(District Court, D. Maine. May 29, 1912.) 
Nos. 149, 150. 

1. CoNTBACTS (§ 28*) — Action ïob Bbeach — ^Evidence Considered. 

Evidence considered, and held to establish a contract as claimed by 
llbelant, by wliicli he was to store respondent's yacbt in lils yard through 
the winter and launch it in tlie spring for an agreed price, but did not 
contract to make it seaworthy before launcliing, as contended by re- 
spondent. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 133-140, 1755, 
1782-1784 ; Dec. Dig. § 28.*] 

2. Admiraltt (§ 13*) — JuBisDicnoN — Maritime Contbacts. 

The services of a watchman on a vessel are maritime services for 
wliich he may maintain a suit in admiralty. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 164-176; 
Dec. Dig. § 13.* 

Admiralty jurisdlctlon as to matters of contract, see notes to The 
Richard Wlnslow, 18 C. 0. A. 347 ; Boutin v. Rudd, 27 C. 0. A. 530.] 

3. Admiralty (§ 12*) — Juïîisdiction — Maritime Services — Stobage of 

Yacht's Boats. 

The storage of the boats of a yacht during the winter is a maritime 
service, and is a subject of admiralty jurisdlctlon. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 154-163; 
Dec. Dig. I 12.*] 

4. SalvÂge (§ 11*) — Nature or Service — Pumping Oui Moored Yacht. 

The service of a tug in pumping eut a èteam yacht moored in a har- 
bor which had fllled by reason of her sea cock having been lef t open, 
and was in a slnking condition, held a salvage service. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. § 21; Dec. Dig. 
I 11.*] 

In Admiralty. Suit by James F. Perkins, master and owner of the 
steam tug Startle, against the steam yacht Navis ; Charles A. Plum- 
mer, claimant, and Joseph T. Davidson, respondent under admiralty 
rtile 59. Suit by Joseph T. Davidson against Charles A. Plummer. 
Decree for libelant in first case against the yacht Navis, and for li- 
belant in second case. 

In No. 149: 

Benjamin Thompson, of Portland, Me., for libelant and respondent. 

Guy H. Sturgis and Wm. H. Gulliver, both of Portland, Me., for 
claimant. 
In No. 150: . 

Benjamin Thompson, of Portland, Me., for libelant. 

Guy H. Sturgis and Wm. H. Gulliver, both of Portland, Me., for 
respondent. 

HALE, District Judge. For convenience thèse two cases are: heard 
togethen No. 150, the libel of Joseph T. Davidson v. Charles A. 
Plummer, is for labor and materials furnished for repair and launch- 
ing of respondent's steam yacht, Navis ; for the storage of her boats ; 

"For other c&së«) eee same topic & % nujiber in Pec. & Am. Digg. iSOI to date, & Rep'f Iocle:i«B 
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and for libelant's services as watchman, after the launching of the 
Navis, and while lying at her mooring in Portland harbor. 

[1] 1. It is contended on belialf of the libelant that in the autumn 
of 1908 he entefed into a verbal contract with thfe respondent, under 
whicH it was agreed that the libelant, whose business was to build 
and repair boats, should haul the Navis out into his yard on a cradle 
to be furnished by the respondent ; that he should cover her up with 
canvas, also to be furnished by the respondent, store her during the 
winter season, and in the following spring launch her and put her to 
her mooring; that the price for doing this work should be $50; and 
that any other such work which it niight be necessary for the libelant 
to perform should be paid for by the respondent at fair priées. The 
respondent says that, under the contract, Davidson was, not only to 
perform the services which I hâve just enumerated, but that he was 
also to make repairs, and do ail things necessary to make the yacht 
tight, staunch, and seaworthy. The first sharp contention between 
the parties is : What were the ternis of the contract between them, 
respecting the hauling up and launching of the yacht ? With référence 
to the otlier services, beyond those for which he was to receive $50, 
Davidson says that, in his contract with the respondent, there were 
no particular détails as to the work required in the spring; but that 
Mr. Plummer promised him that whatever work had to be donc in 
the spring by way of repairs, he, the libelant, should do preparatory 
to the yacht's going into commission; that nothing whatever was said 
by Plummer in relation to putting upon Davidson the responsibility 
of making the yacht tight, staunch, strong, and seaworthy; and that 
he, Davidson, did not hâve the right to go on and do anything he 
chose without Plummer's Sanction. Davidson says that at the time 
he hauled the yacht out in the fall of 1908 Plummer's engineer was by 
hèr and remained a week or ten days, and was at work on the engine; 
that he, Davidson, took no part in this work, and did not see what 
the engineer was doing, for Davidson knew nothing about machinery. 
I bave heard, and carefuUy reviêwed, the testimony of the parties. 
There is a sharp conflict of évidence. But I think the weight of évi- 
dence is with the libelant on this point. The whole testimony leads 
me to the conclusion that the libelant was to make such repairs in the 
way of caulking and painting the bottom and top sides as Plummer 
niight direct ; that no intention of the parties is proved for Davidson 
to assume the responsibility in référencé to the condition in which 
the machinery or connections were to be left ; and that there was no 
considération for any agreement such as the respondent has under- 
taken to set up. AU. thé testimony, taken together, does not lead me 
to believe that Davidson undertook to agrée that the yacht should be 
seaworthy when she was launched, especially that she should be sea- 
worthy, so far as such seaworthiness depended upon her piping, ma- 
chinery, or outboard connections. It appears that Davidson had no 
compétent knowledge of the connections on steam yachts, and that he 
had never had anything to do with engines. The contract as claimed 
by the libelant is the natural contract to be expected under the cir- 
cumstances of the case. Upon the contract, as understood by Plum- 
mer, there was clearly no meeting of the minds or mutuality of con- 
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sent. Ail the éléments to make such a contract were lacking. If the 
respondent supposed that such a contract was within the understand- 
ing of the parties, he was clearly laboring under such a misunderstand- 
ing as was commented upon by the Suprême Court in National Bank 
V. Hall, 101 U. S. 43, 49, 25 L. Ed. 822. I hâve found it valuable in 
this connection to study the tests applied by courts in référence to the 
existence of a contract. In Utley v. Donaldson, 94 U. S. 29, 47 (24 
L. Ed. 54), Mr. Justice Swayne said: 

"There can be no contract without the nuitual assent of the parties. This 
Is vital to its existence. There can be none where it is wanting. * * * 
Where there is a misunderstunding as to anything material, the requisite 
mutuality of assent as to such thing is vvanting ; consequeutly, the supposed 
contract does not exist." 

And the court cites many interesting and suggestive cases. Upon 
the same point there is a valuable suggestion in Pire Insurance As- 
sociation V. Wickam, 141 U. S. 564, 579, 12 Sup. Ct. 84, 35 L. Ed. 
860; Philpot v. Gruninger, 14 Wall. 570, 577, 20 L. Ed. 743. After 
studying the testimony in the light of the décisions of the courts, I 
corne to the conclusion that the contract was as asserted by the libel- 
ant. 

The respondent goes further and says, not only that the libelant did 
not carry out his contract of making the yacht seaworthy when he 
launched her, but that he carelessly and negligently left open the sea 
cock on the intake pipe in her engine room, and also her water-closet 
connection ; so that, by reason of this careless and négligent omis- 
sion, the yacht, when launched, was not in a seaworthy condition, but 
took waterthrough the intake pipe and was greatly damaged; and that 
thereby the respondent was put to loss. Upon a careful review of 
the case, I find that the weight of the évidence is against the respond- 
ent upon this point. The testimony leads me to believe that Davidson 
expected Plummer to hâve some one familiar with the engine and the 
machinery to look after them, and that he thought, and had reason to 
think, that this had been attended to when the yacht was put overboard 
in the spring ; that, while Davidson knew there were inlets and outlets 
to a marine boiler, he did not know whether they were left open or 
closed, and he did not regard that as any part of his business. The 
testimony shows an interview between Plummer and Capt. James F. 
Perkins in which Plummer said, substantially, that he had a man go 
over to the Navis to connect up the condenser, and that the man must 
hâve neglected to close the sea cock. Without going into the détails 
of the testimony, I find that the conduct of the parties and ail cir- 
cumstances of the case are inconsistent with the position of the re- 
spondent touching this matter. The testimony leads me to conclude 
that Davidson was not at fault in leaving the sea cock open. 

By agreement of the parties, I am requested to pass upon the ques- 
tion of damages, as well as liability. There is to be a decree for the 
libelant upon the first item, namely, $25 for launching ; also for labor 
performed from June 11 to June 16, 1909, inclusive, amounting in ail 
to $65.77. 

[2] 2. The libelant also asserts that at the request of the respond- 
ent he acted as watchman on said yacht for a period of 12 weeks, for 
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which the responderit agreed to pay him the sum of $2 a week. The 
respondent answers that this claim is not an admiralty or maritime 
cause of action, and is not within the jurisdiction of the court. Ift 
The George T. Kemp, 2 Low. 477, Fed. Cas. No. 5,341, Judge John 
Lowell held the services of a shipkeeper or watchman to be maritime 
services. This court has already considered the subject in The James 
T. Furber (D. C.) 157 Fed. 124. I hâve no question but that the serv- 
ices of watchman are maritime services. For them I allow the sum 
of $24. 

[3] 3. The respondent says that the jurisdiction of the court does 
not extend to the storage of the boats belonging to the yacht. I hâve 
no question but that thèse are services which properly concern the 
conduct and management of a vessel and her owners, and that they 
are maritime services. In Benedict's Admiralty (4th Ed.) § 205, the 
text-writer says: 

"Of tbe same nature (maritime) is the charge for storing the salis, or 
other fïirnlture, In a storehouse on shore, and that klnd of rent or storage 
la also the subject of a maritime action." ■ 

It is true that in Hubbard v. Roach (C. C.) 2 Fed. 393, in the North- 
ern District of Illinois, Judge Dyer held : 

"The storage of sàlls, when stripped from the vessel, Is not a service per- 
talQlng to her navigation, and a clalm for such storage Is not a subject of 
admiralty jurisdiction." 

But in The Gilbert Knapp (D. C.) 37 Fed. 209, 211, in the same dis- 
trict, Judge Jenkins said : 

"Hubbard v. Roach, and The Ole Oleson [(O. O.) 20 Fed. 884], were ruled 
by my learned pre<ïecessor contrary to his own. convictions, as he déclares 
in thé last-named case, and in obédience to supposed welgbt of authorlty." 

In Roberts v. Bark Windermere (D. C.) 2 Fed. 722, 730, in the 
Southern District of New York, Judge Choate said: 

"My attention has been called to a décision of Judge Dyer that the storage 
o( : the, salis of a vessel on the land is not a maritime service, for which a 
suit in thé admiralty wlU lie, He comments on, and disapprpves of, the 
opinion of Mr. Benedict, Cited above from bis work ou Admiralty, to the 
effèct that the stevedore's service Is maritime; and also his opinion that 
the stprage of the sails is a maritime service. ; 

"The authorities, however, -which were cited in Hubbard y. Roach, and on 
which the décision is expressly put, very Imperfectly répresent the présent 
statè of tliis question; 'and for the reasons glven above I am unable to con- 
cur in the reasonlng of the leàrned judge so far as it affects the question 
now before this court." 

In The George T; Kemp, Fed. Cas. No. 5,341, to which case I hâve 
briefly adverted, Judge Lowell referred to the case of The Amstel, 
Fed. Cas. No. 339, The Joseph Cunard, Fed. Cas. No. 7,535, and 
Weaver v. The S. G. Owens, Fed. Cas. No. 17,310. Judge Lowell 
cited also certain décisions touching this subject "aftér Judge Story's 
death, when the Suprême Court seemed bent upon narrowing the ju- 
risdiction in ail possible directions, by décisions, some of which hâve 
now been overruled and others explained to mean much less than they 
appeared to intend,?' In discussing this class of claims, Judge Lowell 
said: 

"The notion that the maritime character of a eontract for either labotf 

or iiiaieriaiSi oi- oc the lemeuy lor furnisliiiig them independently of eontract 
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dépends upon the situation of the vessel as being upon the hlgh seas or In 
a dock reached Its cUmax when It was held that a laborer who scraped the 
bottom of a forelgn vessel preparatory to her belng coppered bad no lien; 
• * * and that the shlpkeeper of a domestlc vessel could not sue even 
In personam, in the admlralty. * * ♦ 

"If the services or contract pfôperly concem the ship and her owners, they 
are clearly maritime, and can be sued against the owner of a domestic shlp 
personally, or against the forelgn ship in rem In this court. The cases In 
the Suprême Court are so récent that I do not cite them." 

As early as 1833 Judge Ware passed upon this question in The 
Phebe, Fed. Cas. No. 11,065. The substance of his ruling remains 
law to-day. Upon the whole current of principle and authority, I 
must hold that the storing of tackle, apparel, and furniture of a yacht 
is as distinctly a maritime claim as the care of the yacht itself. I 
think the sum of $10 may be reasonably allowed for the storage of the 
yacht's boats in this case; and I include same in the decree. The de- 
cree may be for services under the contract and for labor performed, 
$65.77; for services as watchman, $24; storage of boats, $10; total, 
$99.77, to which may be added interest from April 5, 1910, the date 
of the filing of the libel, $13. A decree may be drawn for the libelant, 
therefore, for the sum of $112.77, with costs. 

No. 149. 

[4] James F. Perkîns, the owner and master of the steam tug Star- 
tle, brings this libel in his own behalf, and as agent for the engineer, 
and fireman of the steam tug, to recover salvage compensation for 
services rendered on June 19, 1909, by the steam tug Startle and her 
crew in pumping out the steam yacht Navis. Under rule 59, Joseph 
T. Davidson is made a respondent, upon the application of Charles 
A. Plummer, the claimant and owner of the yacht. 

In case No. 150 I hâve already referred to the launching of the 
yacht Navis on the evening of June 16, 1909, when she was towed 
to her mooring on the South Portland side of Portland Harbor, about 
one-eighth of a mile above the Portland Ship Building Company's 
wharf, and abreast Davidson's yard. At the location of the mooring 
there were 30 feet of water at low water. After her launching, the 
testimony shows that she was under the care of the janitor of the 
Portland Yacht Club. On June 18th, about 5 o'clock in the afternoon, 
Davidson saw the Navis lying low in the water. The next morning, 
June 19th, at 5 o'clock, he saw that she had settled lower in the water. 
He then went to the house of Capt. Perkins of the Startle, and asked 
him to go to the relief of the yacht with his steam tug. Capt. Perkins 
immediately crossed the harbor, went aboard his steam tug, and pro- 
<:eeded at once to the yacht, in the meantime getting his suction hose 
and syphon ready. He began pumping, and got the water pumped out 
about noon, when his engineer went down into the engine room of the 
yacht and found an open sea cock which he closed with a wrench. 
The fireman went ashore and procured wood and built a fire, in order 
lo blow out the yacht's boiler, which in the meantime had been filled 
with fresh water, in order to prevent injury from sait water. 

The master and engineer of the steam tug Wawenoc, lying on the 
morning of June 19th at the South Portland Railway Company's 
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wharf, testify as to the condition o£ the yacht Navis. Thèse officers 
sâw her about 4:30 in the morning. fTheir testimony shows that the 
yâeht'îaj' Very low in the water; that they went up to her with their 
steâm tug, and found her with a rank list to port, and with the water 
within four inches of the scuppers, on the port side. It was not 
thought prudent to tow her across the harbor. The Wawenoc left 
the Navis, because the steam tug was not equipped with a pump, and 
could not render any assistance. Her captain knew there were other 
boats in the harbor equipped for that business, and he thought those 
boats would reach her before she sunk. From the testimony I can 
hâve no doubt that, when the Startle reached the Navis about 6:15 
on the morning of June 19th, the yacht was in a sinking condition. 
The water was coming into her through a 2%-inch intake pipe. There 
is certain testimony, also, that the water was coming in through the 
water-closet connection. The yacht had listed to port'until her port 
scuppers were within four inches of the water. I am satisfied that 
her condition was such that, unless prompt assistance had been ren- 
dered, she would hâve sunk at her mooring in deep water. If she had 
sunk, there must hâve been great injury donc to her woodwork ; and, 
if raised, it could hâve been Only at great expense. The courts hâve 
frequently passed upon the question of salvage where the services 
were rendered in harbors. In The Despatch (D. C.) 50 Fed. 611, in 
the Southern District of New York, Judge Brown recognizes the 
Sound policy of tugs proceeding promptly to the scène of danger. In 
The Blackwall, 10 Wall. 1, 13 (19 L. Ed. 870), Judge Clifford said: 

"Steam vessels are always considered as entitled to a libéral reward, not 
only because the service is usually rendered by a costly instrumentallty, but 
because the service is in gênerai rendered with greater promi)titude and is 
of a more effectiial eharaeter.*' 

In the case before me, ihe service rendered by the salving vessel 
was not accompanied by danger ; but the other éléments in it rendered 
it a salvage service of a desérving character. Clearly the clément of 
promptness in it should be recognized. Other vessels were in the 
vicinity, and did not proceed to the assistance of the yacht. The 
Startle did proceed promptly, and rendered efficient service, by which, 
I am satisfied, the yacht was saved from sinking, and the owner from 
great expense. The value of the yacht appears to hâve been about 
$2,600. A bill for salvage was sent by Capt. Perkins to Mr. Plummer 
amounting to the sum of $300. Upon the whole, I think this is a little 
higher than I am inclined to regard the value of the salvage services. 
I do, however, fix the award at $250. 

For the reasons given in commenting upon the former case, No. 
150, I am satisfied dhat Joseph T. Davidson was not in fault, and 
should not hâve been joined as a respondent ; and as to him the libel 
should be dismissed, with costs. 

A decree may be entered for the libelant for the sum of $250. It 
may be distributed as follows: To the tug, $125; to the captain, 
James F. Perkins, $75; to George B. Perkins, the engineer, $35; to 
Charles J. McIntyre, the fireman, $15. 

The libelant recovers his costs. 
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TUCKER et al. v. HUBBERT. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1912.) 

No. 2,261. 

1. COUBTS (§ 264*) — JUEISDICTION 05 Fedekal Cotjrts— Ancillabt Proceed- 

INGS. 

A proceeding in mandamus in a fédéral court to enforce payment of a 
judginent rendered therein is ancillary to the original action and within 
tLe jurisdietlon of the court, regardless of the citizenship of the parties. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. 
f 264.*] 

2. JuDGMENT (§ 519*) — Collatéral Attack. 

In a proceeding in a fédéral court for a writ of mandamus to enforce 
payment of a judgment of such court, the validity of the judgment can- 
not he drawn in question. 

[Ed. Note.- — For other cases, see Judgment, Cent. Dig. § 963 ; Dec. Dig. 
î 5113.*] 

3. Courts (§ 355*) — Jurisdiction of Fédéral Courts — Power to Enforce 

Judgment — State Statute. 

The States cannot annul or abridge the jurisdiction of the fédéral 
courts as to controversies between citizens of différent states, and, hav- 
ing jurisdiction to render a judgment, such a court bas the power to en- 
force it by appropriate process, notwithstanding a statute providing a 
différent remedy iu a state court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 935, 936; Dec. 
Dig. § 355.* 

State laws as rules of décision in fédéral courts, see notes to Wilsou 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

4. COL'KTS (§ 355*) FEDERAL COURTS — EnFORCEMENT OF JUDGMENT STATE 

Statute. 

The provisions of Spécial Act Ky. March 18, 1878 (Acts 1877-78, vol. 
1, c. 483, § 2), authorizing the state circuit court or in vacation the cir- 
cuit judge of the district to levy taxes and appoint collectors to raise 
money necessary to pay judgments rendered by any court of compétent 
jurisdiction on past-due coupons from the bonds of a county, conceding 
its validity, vFhich Is doubtful under the décisions of the state Court of 
Appeals, are net exclusive of other remédies for the collection of such 
judgments, and under Ky. St. §§ 1839, 1840, whieh vest the fiscal court 
of each county with power to levy and collect taxes for the payment of 
any county indebtedness, elther principal or Interest, a fédéral court, 
whieh bas rendered a judgment agaiust the county on past-due coupons, 
may enforce the same by mandamus requiring the fiscal court to levy 
and collect a tax for its payment. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 935, 936; Dec 
Dig. I 355.* 

Conliict of jurisdiction of fédéral courts with state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

5. Mandamus (§ 15*) — Enforcement or Judgment Against County — Levy 

AND Collection of Tax. 

It is not a légal objection to a writ of mandamus Issued by a fédéral 
court whieh bas rendered judgment against a county, requiring the coun- 
ty judge to direct the sheriff or collecter appointed by him, when col- 
leeting other county taxes, to collect a spécial tax levied to pay the judg- 

*For other cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
196 F.— 54 
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ment, that such requlrement wlll embarrass the county in the collection 
of its current revenue. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §| 47, 49 ; Dec. 
DIg. § 15.*] 

6. Mandamus (§ 28*) — Enforcement of Judgment Against County — Collec- 

tion or Tax — Disckbtion. 

Such writ is net Invalld as controUing tlie discrétion of the county 
judge, where it is made his duty by statute to appoint the collecter to 
collect the taxes legally levled, and the writ does not purport to affect 
his discrétion in the sélection of such collector. 

[Ed. Note. — For other cases, see Mandamus, Cent, Dig. § 64; Dec. 
Dig. § 28.*] 

7. Mandamus (§ 14*) — Enforoement or Judgment Against County — De- 

mand. 

Where a Judgment creditor of a county inade due demand upon the 
proper offlcers of thé county to levy and collect a tax to pay his judg- 
ment, a second demand is not necessary to entltle him to a writ of man- 
damus to compel such action because new offlcers hâve been elected. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 44-46; Dec. 
Dig. § 14.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentueky. 

Pétition by Marc Hubbert, for the use and benefit of Lewis Ap- 
person, against E. N. Tucker and others, for a mandamus. From 
an order granting the writ, défendants bring error. Modified and 
affirmed. 

J. R. Sanders and Hugh B. Fleece, for plaintiffs in error. 
Richards & Harris, for défendant in error. 

Alex P. Humphrey, James S. Pirtie, and John Bryce Baskin, amici 
curise. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. [1,2] This is an ancillary pro- 
ceeding in mandamus to enforce payment of a judgment for $2,963.99. 
The judgment was recovered in the court below, April 10, 1899, in 
a suit brought by Marc Hubbert against the county of Taylor, Ky. 
The jurisdiction of the court below was challenged by spécial de- 
murrer to the pétition for mandamus and later by answer after the 
demurrer was overruled. One ground stated in the answer is that 
the controversy is between citizens of the same state, and a demurrer 
to the answer was sustained. Although assignments of ' error appear 
in the record, to the rulings on thèse demurrers, they were not relied 
on in argument and are not in the briefs. The proceeding was be- 
gun in the name of L,ewis Apperson (alleged purchaser and owner 
of the judgment) as plaintifif, a citizen of Kentueky, against défend- 
ants, citizens of Taylor county, and alleged to constitute its fiscal 
court. However, the requisite diversity of citizenship in the principal 
suit is practically admitted by the answer hère; and, since this pro- 
ceeding is but a substitute for an exécution to enforce payment of 
the judgment (Kinney v. Eastern Trust & Banking Co., 123 Fed. 

•For other cases see same toplc & S numbeb In Dec. & Am. DigS. 1907 to date, & Rep'r Indexes 
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297, 300, 59 C. C. A. 586 [C. C. A. 6th Cir.]), it may be maintained 
without regard to the citizenship of the présent parties (Railroad 
Commission of Ohio v. Worthington, 187 Fed. 965, 968, 110 C. C. 
A. 85 [C. C. A. 6th Cir.]). It is also sought by the answer to ques- 
tion the validity of the judgment; but nothing that contradicts the 
judgment can be alleged or regarded in this proceeding. Harshman 
V. Knox County, 122 U. S- 318, 7 Sup. Ct. 1171, 30 L. Ed. 1152; 
Kaill V. Board of Directors, 194 Fed. 75, 76 (C. C. A. 5th Cir.). 

By amendment made to the présent pétition, Marc Hubbert was 
brought in as coplaintifï below and as suing for the use and benefit 
of Lewis Apperson. The défendants below were then J. W. Cloyd, 
county judge, and the justices of the peace of Taylor county, com- 
posing the fiscal court. March 19, 1909, a peremptory order was 
entered requiring défendants, as such fiscal court, to levy a tax suf- 
ficient to pay the judgment, and to cause the tax to be collected in 
a mode specified. April 22, 1909, the fiscal court reported that it 
had levied a sufficient tax and provided for its collection ; but on 
October 14, .1909, it reported that collection of the tax had failed. 
March 14, 1910, plaintifïs amended the pétition by alleging that, since 
the judgment of mandamus, the terms of office of the county judge 
and justices of the county had expired, asking that their successors 
be made parties, that process issue, and ail necessary orders be made 
to collect the tax. Summons was issued and personal service made 
upon the substituted défendants, viz., E. N. Tucker, county judge, 
and six justices named. June 15, 1911, the court on motion ordered 
that E. N. Tucker, county judge — 

"when he next appoints a sheriff, eollector, or other offlcer to collect the coun- 
ty revenue of Taylor county, to embrace in the same order of appointment a 
direction to the officer appointed to collect both the levy heretofore made to 
pay the judgment in this case and the levy made or to be made for county 
purposes ; and to require of such appointée one bond to cover the collection 
of each and ail of said taxes." 

[3] The court retained the cause for further enforcement of the 
judgment. The plaintifïs in error contest the validity of the levy so 
made and the order entered for its collection. The contention is 
that by spécial act, approved March 18, 1878, it is the duty of the 
circuit court, or, in vacation, of the circuit judge of the district, on 
application, to make an order, based on the next preceding assess- 
ment, levying a tax and appointing a eollector to raise the money 
sufficient: to pay the judgment (volume 1, Acts 1877-78, p. 555, § 2); 
and that, since the pétition fails to allège that this remedy bas been 
exhausted or is inadéquate, the présent remedy must fail. The fea- 
tures of this spécial act that require the most attention in this case are : 
It provided a funding scheme through the issue of bonds to take 
up ail bonded indebtedness outstanding in 1878 ; also for payment of 
the accruing interest coupons (1) through levies made by the county 
court, held by the county judge and . justices, and (2) by orders to 
be made by the circuit court, or, in vacation, by the circuit judge 
of the district, levying taxes and appointing collectors to raise money 
to pay judgments, rendered by any court of compétent jurisdiction, 
upon past-due coupons. 
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The présent judgment was based on past-due coupons of bonds 
issued pursuant to this spécial act; and those bonds had been used 
to take up certain of the county's earlier bonds which it had delivered 
in payment of a subscription it had made to stock in the Cumberland 

6 Ohio Railroad Company. Volume 1, Acts 1869, pp. 463, 471. It 
must theref ore be conceded that a remedy is in terms given by the 
spécial act to enforce the judgment in the state circuit court, and that 
no showing is made that plaintiffs below hâve ever sought to avail 
themselves of that remedy. But if that remedy be treated as both 
valid and adéquate, is it the only one that is open to judgment cred- 
itors? There is nothing to show that the parties contracted for that 
remedy solely, and neither is entitled tp restrict the other to it upon 
that theory. Hubbert v. Campbellsville L,umber Co., 191 U. S. 75, 
24 Sup. Ct. 28, 48 L. Ed. 101. Hâve the plaintiffs then a remedy 
within the fédéral jurisdiction? It is, of course, not claimed that the 
existence of this state remedy could hâve been used to prevent the 
institution of the suit and recovery of the judgment in the court 
below; for it has long been settled, as to controversies between citi- 
zens of différent states, that the states cannot annul or abridge the 
jurisdiction of courts of the United States. As Chief Justice Chase 
said in Mercer County v. Cowles, 7 Wall. 118, 122, 19 L. Ed. 86, 
"no statute limitation of suability can defeat a jurisdiction given by 
the Constitution." See, also, Campbellsville Lumber Co. v. Hubbert, 
112 Fed. 721, 50 C. C. A. 435 (C. C. A. 6th Cir.); Hyde v. Stone, 61 
U. S. 170, 175, 15 L. Ed. 874; Blake v. McClung, 172 U. S. 255, 
19 Sup. Ct. 165, 43 L. Ed. 432. The gênerai rule is that power in 
a fédéral court to render judgment includes the power in that tribunal 
by proper process to enforce the judgment. Phelps v. Mutual Re- 
serve Fund Life Ass'n, 112 Fed. 453, 458, 50 C. C. A. 339, 61 E. 
R. A. 717 (C. C. A. 6th Cir.), affirmed in Mutual Reserve, etc., Ass'n 
V. Phelps, 190 U. S. 147, 159, 23 Sup. Ct. 707, 47 L. Ed. 987. 

[4] It is insisted for plaintiffs in errer, however, that certain stat- 
utes of the state, like section 1882, forbid the fiscal court to levy a 
tax "to pay any railroad bonded indebtedness or any interest on such 
indebtedness," and further that this court so decided in Guthrie v. 
Sparks, 131 Fed. 443, 65 C. C' A. 427; and counsel for the other 
side concède this by contending that the case was erroneously de- 
cided and should be overruled. The décision in Guthrie v. Sparks— 
like that in Meriweather v; Muhlenburg County Court, 120 U. S. 354, 

7 Sup. Ct. 563, 30 L. Ed. 653 — was based on a spécial act of the 
state of Kentucky, approved February 24, 1868 (volume 1, Acts 
1867-68, p. 622). That act in terms authorized the Elizabethtown & 
Paducah Railroad Company to set in motion a mandatory plan for 
procuring subscriptions to its capital stock by Muhlenburg county. 
Upon request of the company, the county court was required to order 
an élection, and, if a majority favored subscription, the county judge 
was directed to order subscription to be made by the clerk on behalf 
of the county; and thereupon the county court was required to issue 
county bonds in payment of the subscription and to cause taxes to be 
levied and collected suffîcient to pay the semiannual interest accruing 
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on the bonds and ultimately to redeem the bonds, either by the issue 
and sale of new bonds or by causing a tax therefor to be levied. 

In the Guthrie Case it was soùght by mandamus to enforce a judg- 
ment rendered upon bonds which had been issued under this spécial act 
for Muhlenburg county ; the action being against Sparks, as presiding 
judge of the county court, and Blackwell, as sheriff. It was averrcd 
that it was the duty of the county, by its presiding judge, to levy a 
tax to pay such bonds, but that the judge refused. The prayer was 
for mandamus commanding Sparks, as county judge, to levy a tax 
sufficient to pay the judgment and to order the sheriff, or other officer 
acting in his place, to qualify, give bond, collect the levy, and pay 
the judgment. Demurrer of Sparks to the pétition was sustained 
upon the ground that the power of assessing the tax was not in the 
county court, but in the fiscal court. Guthrie amended his pétition 
by setting up reasons why the fiscal court was not authorized to levy 
the tax, and praying as in his original pétition. To this a demurrer 
was sustained ; and Guthrie sought to file a second amended pétition 
asking, without waiving the claims and allégations of the original 
and first amended pétitions, to hâve the justices of the peace of the 
county made parties, who, with Sparks, composed the fiscal court; 
and, upon averments appropriate to meet the court's views concern- 
ing the powers of the fiscal court, he again prayed as in the original 
pétition and also, if that relief could not be given, that a writ issue 
commanding the fiscal court to convene and levy a tax sufficient to 
pay the judgment and to direct its collection. The trial court, believ- 
ing the second amendment to be a departure from the cause of action 
set up in the original and first amended pétitions, declined to allow 
the second amended pétition to be filed. When the case reached this 
court, the question presented by the record— aside from the refusai 
below to permit the second amended pétition to be filed, which does 
not seem to hâve been considered hère — was whether under the Muh- 
lenberg county act the plaintiff was entitled to a mandamus against 
the county court, not the fiscal court. This court, following the dé- 
cision in the Meriweather Case, decided that Guthrie was entitled to 
the writ against the county court. 

The question of two subsisting remédies — one through coercion of 
the county court and the other of the fiscal court — does not appear 
to hâve been suggested or considered either below or hère ; and such 
a question could not hâve arisen in the Meriweather Case, because 
that case was decided before the adoption of the new Constitution. 
Further, when the question actually involved and decided in the 
Guthrie Case is remembered, it is not easy to see why a conclusion 
that the spécial remedy survived adoption of the new Constitution 
and enactment of certain statutes under it was at bottom inconsis- 
tent with the création of an additional remedy, especially if the two 
remédies were not inherentlycontradictory and were designed alike to 
accomplish a common end; nor why the judgment debtor should not 
be allowed the benefit of the one he prefers. We are not convinced 
that either court would hâve rejected such a proposition if it had 
been presented. Indeed, there are several reasons why we think this 
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case js not ruled by the décision in the Guthrie Case. Strictly speak- 
ing, the provision of section 1882 (set out below), respecting "railroad 
bonded iildebtedness," may not be applicable to the bonds on which 
the présent judgment is based. Thèse bonds were issued in com- 
promise settlement of earlier bonds representing railroad indebted- 
ness. Some possible reasons for excluding f rom the power of the fiscal 
court old railroad debts in controversy and dispute would not be 
applicable to a 50 per cent, settlement of that controversy. However, 
this point was not argued before us, its décision is not necessary, and 
we express no opinion as to its force. The spécial remedy urged 
in the présent case, as exclusive of any other remedy, obviously dif- 
fers from the one held to exist in the Guthrie Case; hère it is in the 
circuit court, there it was in the county court. 

The power vested in the circuit court is claimed to be violative of 
the Constitution of Kentucky. Plainly, this question was not involved 
or decided in either the Meriwether Case or the Guthrie Case. In 
Muhlenberg County v. Morehead, 46 S. W. 484, 20 Ky. Law Rep. 
VJÇ), 377, a proceeding in mandamus to enforce a judgment was un- 
der considération, and it appeared that the judgment had been re- 
covered on certain coupons for interest on bonds issued by the coun- 
ty. The act under which the bonds were issued was passed Mardi 
18, 1878, and is similar in a number of respects to the spécial act 
now in question. Section 19 of the spécial act involved in the More- 
head Case imposed upon the county judge alone (in case there were 
no justices of the peace in commission, or in case a majority of them 
refused to act or concur with him) the duty to levy the taxes pro- 
vided for paying the bonds. Section 20 provided that if the county 
court and justices, or the judge alone, should fail on demand to levy 
and collect the tax the circuit court, or judge thereof in vacation, 
should levy the tax and hâve it collected (volume 1, Acts 1877-78, pp. 
601, 611). One contention was that, since, it was not averred that 
the circuit court had been applied to, mandamus would not lie, be- 
cause every remedy provided by, the act had not been exhausted. 
Judge Hazelrigg, in announcing the opinion of the court, said: 

"The answer to this contention Is that the provisions of the act attempting 
to Impose on the circuit court or judge thereof the duty of levying and col- 
lecting taxes Is unconstitutional and void. Those dutles and powers are légis- 
lative in their character ànd cannot be conferred under our Constitution 
(sections 27 and 28) upon a strictly judlcial tribunal or ofBcer. This was 
authorita;tiyely determined in Pennington v. Woolfolk, 79 Ky. 13." 

It is to be observed of that décision that the act in question was; 
like the act involved in the présent case, passed prior to the date of 
the adoption of the new Constitution, and that sections 27 and 28, 
cited in the opinion, are provisions of the new Constitution ; but those 
sections are thesame as sections 1 and 2, art. 1, of the Constitution 
then in force (Carroll's Stat. [Ed. 1909] pp. 67, 94). The court said 
in , Pennington v. Woolfolk (referred to in the Morehead i décision) 
that "the power to impose taxes is législative, and cannot be con- 
ferred, under our Constitution, upon a strictly judicial tribunal or 
officer," but that the county court "is not an exclusively judicial 
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tribunal." 79 Ky. 16. See, also, Baldwin v. Shine, Presiding Judge, 
84 Ky. 502, 514, 2 S. W. 164. Just why the décision in the More- 
head Case should not be accepted as the law of that state has not 
been made clear. In Campbellsville Lumber Co. v. Hubbert, 112 
Fed. 721, 50 C. C. A. 435, the right under the Constitution to vest 
similar power in the Circuit Court was assumed for the.purposes of 
the case, and was conceded for like purposes by the Suprême Court 
when the case was affirmed. 191 U. S. 75, 24 Sup. Ct. 28, 48 L. 
Ed. 101, before cited. However, it was said by this court, in the 
case of Campbellsville Lumber Co., 112 Fed. 721, 50 C. C. A. 435, 
that when the Législature députes to a court power to levy and 
coUect a tax to pay a judgment rendered by it, "the power has been 
exercised without question," and, moreover, the gênerai rule is not 
to pass upon the constitutional validity of a législative act unless it 
be absolutely necessary (Chicago, etc., Ry. Co. v. Wellman, 143 U. 
S. 345, 12 Sup. Ct. 400, 36 L. Ed. 176); and ail we need to say 
now of the remedy relied on to defeat the order and levy made in 
this case is that the remedy is of doubtf ul validity ; and we hâve been 
constrained to refer to the Morehead décision as one of the reasons 
why we believe we are bound to consider whether there is not also 
an available remedy in the court below for enforcing the judgment. 
We corne to the question whether, after ail, the two remédies may 
not be regarded as subsisting— the one in terms given in the state 
circuit court and the other sought and granted in this case. By 
paragraph 144 of the new Constitution, fiscal courts are required 
and "may consist of the judge of the county court and the justices 
of the peace." Carroll's Ky. Stat. (Ed. 1909) p. 123. In October, 
1892, the General Assembly provided that each county should hâve 
a fiscal court, consisting of the judge of the county court and the 
justices of the peace of the county. Section 1833, p. 826, Id. It will 
not escape notice that the officiais composing this court are the same 
as those called for by the spécial act hère involved, except the 
circuit court. It was further enacted that the fiscal court should hâve 
jurisdiction to levy each year for county purposes a poil tax not ex- 
ceeding $1.50 and an ad valorem tax not exceeding 50 cents on each 
$100— 

"unless an additional tax be reqnired to enable the county * * * to 
pay the interest on and provide a sinking fund for the extinction of indebt- 
edness of the county" created prier to September 28, 1891, and "for that pur- 
pose the fiscal court shall bave jurisdiction to levy such additional tax as 
may be authorized by law in forice prior to" September 28, 1891 ; "and shall 
superintend the collection of ail such tax." Section 1839, Id. 

And provision was also made that the fiscal court — 

"shall hâve jurisdiction of ail such other niatters relating to the levying of 
taxes as is by any spécial act now conferred on the county court of levy and 
claims." Section 1840, Id. 

It is true that on April 18, 1892, six months prior to the enactment 
of the provisions just referred to, the General Assembly passed an act 
giving similar powers to those contained in section 1839 respecting 
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levies of a poH tax and ad valorem taxes, but qualifying the power 

by thèse words: 

"But thls act shall not be construed so as to authorlze the court of claims 
or, fiscal court of any countj' to levy a tax to pay any railroad bonded Indebt- 
edness or any interest on any such indebtedness." Section 1882, Id. 

Despite this provision and what was said of it in the Guthrie Case, 
we are unable effectively to distinguish the instant case (as respects 
its dependence on the power of the fiscal court) from the ruling in 
Bonta V. Fiscal Court of Mercer County (decided 1911) 144 Ky. 241, 
242, 137 S. W. 1084, 1085. It is true, as counsel say, that the learned 
judge announcing the opinion stated in substance that the single ques- 
tion was whether the fiscal court had power to make a levy of 10 
cents on each $100 worth of taxable property "for the purpose of 
building a new courthouse, or repairing the présent one, without sub- 
mitting the matter to a vote of the people." The county levy had 
been made, and its items amounted to 60 cents on each $100, which 
was 10 cents per $100 in excess of the prescribed limit. It is to be 
observed that one of the items was "for railroad debt fund 10 cents," 
and the court said of this: 

"The levy of 10 cents for railroad fund was to pay an old bonded , railroad 
debt created by the county before the adoption of the présent Constitution of 
the, State; excludlng thls item of the levy, whlch section 157 of the Constitu- 
tion permits to be done, the total levy would be 50 cents on each $100 worth 
of taxable property, and therefore withln the limit fixed by section 157 of the 
Constitution." 

The courthouse levy was precisely the same in amount as that of 
the railroad levy, and, if the fiscal court was without power to make 
the railroad levy, no question could hâve arisen about the courthouse 
levy. It is pointed out in the opinion that section 157 of the Consti- 
tution imposes certain tax limitations on counties, etc., providing (144 
Ky. 243, 137 S. W. 1085) : 

" * * * For counties and taxing districts, flfty cents on the $100 ; un- 
less it should be necessary to enable such « * * county * * * to pay 
the interest on, and provide a slnkiug fund for the extinction of Indebtedness 
contracted before the adoption of this Constitution. No county * * * 
shall be authorized or permitted to become iudebted, in any manner or for 
any purpose to an amount exceeding, in any year, the Income and revenue 
provided for ; each year, without the assent of two-thirds of the voters there- 
of, votlng at an élection to be held for that purpose. * • • " 

No item of the levy had been submitted to the voters; and both 
the railroad tax and courthouse tax could not stand, unless the ex- 
cess was justified by the railroad tax. Say the court (144 Ky. 243, 
137 S. W. 1085) : 

"It is manlfest that this section (157) as well as section 1882 (qusere, sec- 
tion 18.'i9), Kentucky Statutes, permits the fiscal court of the county to levy 
an ad. valorem tax not to exceed 50 cents on the $100 worth of taxable prop- 
erty in the county, exclusive of what niay be levied for school purposes, and 
to pay the interest on and create a sinking fvind for the extinction of any 
indebtedness contracted before the adoption of the présent Constitution, to 
be used, as declared by section < 1882, * * * 'to pay ofiC the existing cur- 
rent Indebtedness, and to defray the current and necessary expenses of the 
county.' 
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"Certain other powers are speclfically conferred upon the fiscal court of 
the varlous counties of the state by section 1840, * * • whicli provides: 
'The fiscal court » • * shall hâve jurlsdictlon of ail such other matters 
relating to the levy of taxes as Is by any spécial , act now conferred on the 
county court of lovy and clalms.' " 

This is the latest expression on this subject of the court of last re- 
sort of the State; and, if we are not bound by the décision, we are 
impressed by its évident weight. As Justice Harlan said in the Meri- 
wether Case, when speaking, it is true, of a settled course of décision 
in Kentucky (120 U. S. 357, 7 Sup. Ct. 565, 30 L. Ed. 653): 

" * * * Upon such a subject as the organization or composition of a 
tribunal establlshed by the fundamental law of the state, those décisions 
are, at least, entitled to great weight. Burgess v. Seligmau, 107 U. ■■ S. 20, 34 
[2 Sup. Ct. 10, 27 U Ed. 359]; Claiborne County v. Brooks, 111 U. S. 400. 
410 [4 Sup. Ct. 489, 28 t.. Ed. 470]; Norton v. Shelby . County, 118 U. S. 425 
[6 Sup. Ct. 1121, 30 L. Bd. 178]." 

Conceding, then, that the remedy furnished by the spécial act is 
available, we may safely affirm that the other also is. There is 
nothing inconsistent in the theory of two remédies, where, as hère, 
neither is apparently exclusive of the other. United States v. Wong 
You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. — . The spécial act 
is libéral in remédiai provision for the security holder, and nothing 
contained in the new System can rightfully be claimed by the county 
to be in dérogation of such provision. Either remedy was therefore 
open to the plaintiffs below; and, of course, it is futile to say that 
plaintiffs must fail in the choice of one without first exhausting the 
other. It follows that the levy made by the fiscal court is valid. 
This would seem to be true also according to provisions of the spé- 
cial act, as well as those of the later gênerai taxing acts. We hâve 
seen that the fiscal court is made up of the same officiais as those 
who were charged by the spécial act with the duty of levying taxes 
to pay past-due coupons, except the circuit court. The officiais com- 
posing the fiscal court are the same as those constituting the old 
court of claims; and this latter court, variously named (Meriwether 
Case, 120 U. S. 356, 7 Sup. Ct. 564, 30 L. Ed. 653), was charged 
with the duty of "laying the county levy" between the date of the 
spécial act in question and that of the présent Constitution (Gen. 
Stat. 1873, p. 306; volume 1, Acts 1875-76, p. 1). The action of the 
fiscal court in making the judgment levy was unanimous. It includ- 
ed the county judge, as presiding judge, as also the justices of the 
peace of the county; and so embraced the judge's action so far as 
that alone was either sufficient or necessary. It would therefore seem 
like sacrificing substance to form to suffer the officiai name of the 
body levying a judgment tax to vitiate the performance of such a 
duty simply because the body did not assemble and act under another 
officiai name; and the same is true where it is sought to vitiate the 
act because the justices of the peace were associated with and acted 
with the judge, since his own act was included in the unanimous action 
and would hâve been sufficient if he had performed his act alone. 
The test of this is that the subject-matter of the act, and the act 
itself, are identical and fall within the admitted power of thèse offi- 
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cials collectîvely, or under that of one of them, according to tHe of- 
ficiai name employcd in discharging the duty. Put in view of the dé- 
cision in the Bonta Case, we need not pursue this. 

Objection is made to the last order respecting collection of the 
levy. It is said that the county judge, as such, is not a party to 
the proceeding. We hâve seen that an amended pétition was filed 
alleging that the terms of office of the county judge and justices of 
Taylor county had cxpired, and that certain named persbns had been 
elected and qualified in their places, among whom was E. N. Tucker, 
county judge. The prayer was that they be made parties and process 
issue against them; and after summons and due return Tucker ap- 
peared and answered as county judge, admitting that he had been 
elected and qualified to the office named. 

[5] It is urged that the effect of the order will be to obstruct, 
if not to prevent, the collection of the ordinary county revenues 
needed for current uses. True, it in terms provides for imposing upon 
the collector of those taxes the duty at the same time to collect the 
tax levied to pay the judgment. If this will obstruct or prevent col- 
lection as stated, it will not be because the county is not legally 
obligated to pay the judgment; it will be because some persons do 
not wish to pay the tax. This is not a légal excuse. Nor are we 
able to perceive any légal reason, and none has been stated, why the 
taxes needed for current uses, and the tax required to pay this judg- 
ment may not be united for purposes of collection. There can be no- 
différence in moral obligation between a debt incurred for a current 
purpose, and this debt ; for the validity of the bonds is not questioned. 
The funding act under which the bonds were issued prohibited ex- 
changing for or purchasing the old bonds at over 50 cents on the dol- 
lar; and presumably they were so obtained. In Commonwealth v. 
Wade's Adm'r, 126 Ky. 791, 802, 104 S. W. 965, 968, under circum- 
stances kindred to thèse, the Court of Appeals fitly said; 

"It seeins to us hlgh tlme that It should be taught as a practlcal lesson, 
as welJ as a theory, that there are none so hlgh as to be above the restraint» 
of the law, or so low as to be beneath-its protection." 

[8] It is contended that the effect of the writ will be to cohtrol, 
the discrétion of the county judge respecting the appointment of a. 
collector. If this is true, the writ cannot issue; but we are unable 
to follow this feature of the argument. The order is that when the 
county judge next appoints a collector to collect the county revenue, 
to embrace in the order of appointment a direction to the ofiicer to- 
collect both the levy heretofore made to pay this judgment and the 
levy made or to be made for county purposes, and to exact of him 
but one bond to cover the collection of ail the taxes. The duty is 
continuing and also independeht of anything contained in the court's 
order, to appoint a collector (there being no sheriff) to collect the 
usùal county levies; and, when that appointment is once made, the 
discrétion of the county judge in that behalf will be exhausted. It 
résults that the true effect of the order is to require the county judge 
to itnpose upon the collector so chosen, in addition to his duty to col- 
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lect the county revenue, the duty to collect and secure the tax aiready 
levied to pay this judgment. It was held in Commonwealth v. Wade's 
Adm'r, 126 Ky. 799, 104 S. W. 967: 

" • • * wiien a eoUector is appointée! to collect the county revenue, 
another may not be appolnted to collect some spécial assessment." 

We think the only effect of the statutory amendaient relied on to 
escape that décision is to relieve the collecter and his bondsmen from 
liability for uncollected taxes not covered by the order of appointaient. 
The décision removes ail vestige of interférence with the county 
judge's légal discrétion, and reduces the matter to an exaction of a 
simple ministerial duty. 

[7] It is objected also that proper demand has not been made. 
It is averred in the pétition and is not denied that on March 7, 1907, 
Apperson notified the original défendants in writing of his purchase 
of the judgment and requested them to levy a tax for its payment 
within 30 days. It is true that the terms of office of those défendants 
expired, and some of their successors deny that demand was made 
of them, or that they had refused to act; but plaintifïs below were 
not bound to make a new demand upon each of the successors in 
office, for their substitution subjected them to the effect of the original 
demand. Prout v. Starr, 188 U. S. 544, 23 Sup. Ct. 398, 47 L. Ed. 
584. Besides, a légal duty rested for years upon the county and the 
officers to levy and cause to be collected a tax sufficient to' pay the 
judgment; and this duty, reinforced as it was by the demand men- 
tioned, called for effective action on the part of the county and its 
officiais successively. United States v. Saunders, 124 Fed. 124, 127^, 
59 C. C. A. 394 (C. C. A. 8th Cir.) ; United States v. Auditors of 
Town of Brooklyn (C. C.) 8 Fed. 473, 475 ; City of Cairo v. Camp- 
bell, 116 111. 305, 309, 5 N. E. 114, 8 N. E. 688; Commonwealth ex 
rel. V. Commissioners of AUegheny County, 37 Pa. 237, 246. 

There are certain features of the last order made by the court 
which require brief attention. They immediately succeed the por- 
tion of the order set out in this opinion. They direct the county 
judge in his order appointing a collector to require him to report to 
the court below on the first of each month the amount of money col- 
lected under the levy and to pay same to the clerk of the court be- 
low. We are disposed to believe that thèse provisions should be 
eliminated. If the collector were directed to act under the spécial 
statute for the benefit of this creditor and under direction of the 
United States court, this kind of supervision might be appropriate. 
But the main portion of the order is made on the theory that the 
creditor is proceeding according to the gênerai rights of ail creditors 
under gênerai statutes; and, respecting such reports and payments, 
the discrétion of the county judge should not be disturbed. The or- 
der will be modified accordingly. 

Subject to such modification, the judgment below is affirmed, with 
costs. 
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JONES T. COATES. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 20, 1012.) 

No. 3,613. 

1. Pledges (I 13*) — Vebbai, Pledg-e — Validitt, 

A verbal pledge of insuranee poUcies or other choses in action, ac- 
companied by their delivery to the pledgee witli tbe intention of passing 
the équitable right to them, is efficacious for tliat purpose, eveu tliough 
the légal title remains in the pledgor, and the pledge is good and en- 
forceable as between the parties or against the trustée in bankruptcy 
of the pledgor, in the absence of any statute requiring it to be in writ- 
ing or recorded. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 21; Dec. Dig. 
§ 13.*] 

2. Bankkuptct (§ 161*) — Time FOB FIlinq Involtjntaet Pétition — Acts of 

Bankbuptcy — Pheferential Transfeb. 

Under the provision of Bankr. Act July 1, 1898, c. 541, § 3, subd. "b," 
30 Stat. 546 (U. S. Oomp. St. 1901, p. 3422), that where the act of bank- 
ruptcy alleged conslsts of a transfer of property vs'lth intent to defraud 
or to give a préférence, If the transfer is not required by the lavps of 
the State to be recorded, the time for flling the pétition shall not expire 
untii four months "from the date when the beneflciary takes notorious 
exclusive or continuons possession of the property," unless the petition- 
ing creditors had actual notice, only that kind of notorious exclusive 
or continuous possession is contemplated vrhich the nature of the prop- 
erty will permit, and such as is usual and ordinary, unaccompanied by 
acts or conduct tending to conceal its ownership ; and, in the case of 
Intangible property, such as notes or insuranee policies, notice of the 
transfer to creditors of the assignor Is not necessary to prevent the 
running of the four months period. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

3. Bankruptcy (§ 91*) — Heaking on Involuntart Pétition — Evirekce. 

Where the act of bankruptcy charged in an involuntary pétition was 
an alleged preferential transfer of insuranee policies after a loss of the 
Insured property, and on the hearing petitioners introduced in évidence 
a written assignment of the policies, made wlthin four months, at 
which recited that it was made "to évidence previous assignment and 
verbal understanding," it was error to exclude évidence offered by de- 
fendant to show that the policies, together with proofs of loss and ail 
papers and records relating thereto, had in fact been delivered to the 
assignée several months before as collatéral security for money then ad- 
vanced, and to be advanced by hlm, and under a verbal agreement that 
he should prosecute suits thereon and apply the proceeds in payment of 
such advances and certain debts of the insured, Including one to himself. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

In the matter of William H. Jones, alleged bankrupt. From an 
order of adjudication, on pétition of W. W. Coates, after a jury trial, 
défendant brings error. Reversed. 

•For other cases «ee aame toplc & } mvmbeb in Dec. & Am. Diga. 1907 to dite, & Rep'r Indexe» 
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Wilbur S. Jenks and Ernest S, EHis (Frank W. Yale, on the brief), 
for plaintiflf in error. 

John I. Williamson (J. C. Petherbridge, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. On November 30, 1909, Coates, the de- 
fendant in error, filed a pétition in bankruptcy against Jones, the 
plaintifï in error, in which he averred that he was a créditer of Jones, 
who had less than twelve creditors in ail, and that within four months 
before that date Jones had committed an act of bankruptcy in this : 

"That he dld, while insolvent, assign and transfer to one W. S. Fallis, one 
of his creditors, certain claims and judgments due the said William H. Jones 
upon insuranee polleies and against certain insurance companies. with an 
intent to prefer said W. S. Fallis over his otlier creditors ; that the claims 
due said Jones upon the insurance policies so assigned l)y him amount to 
about the sum of twenty thousand dollars ($20,000) which constituted nearly 
ail of the assets of the said William H. Jones." 

No further additional or différent act of bankruptcy was charged. 
Upon issue duly joined the cause was tried to a jury who found for 
the petitioning creditors and adjudication in bankruptcy followed. 
This writ of error challenges that adjudication. 

The transactions out of which the présent controversy came had 
their beginning in 1908, when Jones purchased three separate stocks 
of merchandise located in différent towns of Kansas and agreed as a 
part considération therefor to pay Coates' mercantile indebtedness. 
With the assistance of the house of Smith-McCord-Townsend Dry 
Gk)ods Company, those debts were ail paid and the latter house opened 
an account with and sold to Jones a bill of goods amounting to some 
$7,000. Jones afterwards became indebteded to the First National 
Bank of Ottawa for money borrowed, in the sum of about $5,000, and 
to W. S. Fallis in the sum of about $4,883, and to some other cred- 
itors in small amounts. In the meantime Jones, who had assembled 
his three separate stocks of goods at Ottawa where he carried on busi- 
ness for a while, sustained a loss of his entire stock by fire. This 
was in November, 1908. Ten insurance companies had insured his 
goods in the aggregate sum of $19,500. One company settled soon 
after the fire and paid $2,000, the amount of its liability. The others 
declined to pay and suits were instituted by Jones on their several 
contracts of insurance. While thèse suits were pending or after they 
had gone to judgment in Jones' favor, he on October 25, 1909, ex- 
ecuted and delivered to one W. S. Fallis a paper writing in words and 
figures as follows : 

"For value received I hereby sell and assign to W. S. Fallis the judgments 
rendered in my favor and against the foUowing named insuranee companies 
in the district court of Franklin couuty, Kansas, uamely: The Westchester 
Fire Insurance Company, the Prussian National Insurance Conipany, the 
Concordia Fire Insurance Company, the Fireman's Fund Insurance Com- 
pany, the Williamsburg City Insurance Company, the Mercantile Fire & 
Marine Insuranee Company. And I also sell and assign to said W. S. Fallis 
ail my right, tifle and Interest in and to the policies of insurance and my 
causes of action against the following insurance companies — the Home In- 
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surance Company of New York, the Germanla Flre Insurance Company, thé 
Queen Insurance Company of America, the Mlchigan Commercial Insurance 
Company. Thèse asslgnments are made to évidence previous asslgnment and 
verbal understandlng and in considération of moneys loaned by said W. S. 
FalUs and IlablUtles Incurred by hlm on my behalf, and in considération 
that said FalUs shall use ail due means to coUect sueh judgments and prose- 
cute the said causes of action agalnst the above named insurance companies 
and out of the proceeds pay the certain Indebtedness of this assigner to the 
First National Bank of Ottawa, Kansas, aœountlng to $5030.00 approxi- 
mately, and interest; also my certain indebtedness to the Smith-McCord- 
ïownsendvDry Goods Company, including inde'btedness to thelr représenta- 
tive John S. Campbell, amounting to approximately $7000.00 and Interest. 
Signed this 25 day of October, 1909. W. H. Jones." 

This document constituted the main évidence on which the petition- 
ing créditer relied to establish the alleged act of bankruptcy. 

The debtor's contention was that the actual transfer evidenced by 
that writing was made in May, 1909, more than four months before 
the pétition was filed, and there fore did not constitute an act of bank- 
ruptcy within the meaning of section 3, subs. 2 and 5b, of the Bank- 
ruptcy Act. 

After the réception of the writing in évidence, the debtor's counsel 
by way of cross-examination interrogated Jones, who had been callëd 
as a witness by the petitioning creditor, with a view of showing that 
the actual transaction, detailed in the writing, occurred in May or 
June, 1909, and that the writing itself was given only to évidence a 
prior verbal pledge or transfer of the property therein mentioned. 

After objection had been made to this line of inquiry and after 
the court had repeatedly expressed his opinion that the written in- 
strument controlled, counsel for the bankrupt made an oral ofïer of 
proof which was excluded by the court and exception duly preserved. 
Later by permission of the court this offer was put in writing and cer- 
tified by the court to be the ofïer which had been so excluded. It 
was as follows: 

"The respondeut, William H. Jones, now ofEers to prove by the witness 

on the stand and by other compétent testimony: That on, to wlt, the 

day of May, 1909, and more than four months prior to the fillng of the péti- 
tion herein he, William H. Jones, then reslding at Ottawa, Kan., dld then 
and there at Ottawa, Kan., in considération of moneys then advanced to 
him as a loan by W. S. Fallis, also residing at Ottawa, Kan., and then and' 
there belng did then and there orally assign, pledge, and deliver to said 
W. S. Fallis, as collatéral security for the money then so loaned by him 
and other moneys to be advanced, ail of the policies of insurance mentioned 
and referred to in the pétition filed herein and mentioned and described by 
the witness now on the stand, together with the judgment whieU had there- 
tof ore been rendered in his favor by the district court of Franklin county, 
Kan., agalnst the American Central Insurance Company upon the policy 
issued in his favor by said company ; and did then and there pledge and 
deliver to said E'allls ail his books, papers, records, proofs of loss, corre- 
spondence, and documents relatlng to said causes of action agalnst said in- 
surance companies, and said policies, books, papers, records, etc., havè from 
that date been and still are in the possession and under the control of said 
Fallis. That in said contract of pledge It was agreed that said Fallis should 
c'ollect the money due from said insurance companies respectively upon said 
policies, and causes bf action either In his name or in the name of said 
Jones, as he might elect, and from the proceeds should first pay the certain 
indebtedness of William H. Jones to the First National Bank of Ottawa, 
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Kan., and the certain Indebtedness of William H. Jones to Smlth-McCord- 
Townsend Dry Goods Company pro rata as collected, and then apply the 
balance collected upon the indebtedness of William H. Jones -to sald Fallls. 
And respondent further offers to show by the witness on the stand and 
other compétent testimony that thls contract of pledge above mentioned is 
the assignment and verbal understandlng referred to in the written document 
or instrument introduced In évidence, bearing date October 25, 1009, and 
that Instrument dated October 25, 1909, was not intended to eonvey any fur- 
ther or différent interest or right elther légal or équitable from Jones to 
Fallis than had already been conveyed and passed to sald Fallls, under and 
by virtue of the pledge aforesaid, and in connection with the offers above 
mentioned." 

There are some minor questions raised by the assignment of er- 
rors, but the vital and décisive question is whether the court erred in 
excluding the évidence offered by Jones to show the verbal pledge. 

[1] That, independent of the Bankruptcy Act or other statutes, 
there can be a verbal pledge of insurance policies or other chose in 
action is conceded. The manual delivery of them to a pledgee vk'ith 
full power of control over them and with the intention of passing the 
équitable right to them is efïicacious to that end even if the légal title 
remains in the pledgor. Williams v. Norton, 3 Kan. 295 ; McCruni 
v. Corby, 11 Kan. 464; Washington v. Hobart, 17 Kan. 275; Citizens' 
National Bank v. Bank of Commerce, 80 Kan. 205, 101 Pac. 1005 ; 
Boynton v. Payrow, 67 Me. 587; Taft v. Bowker, 132 Mass. 277. 
It would constitute an équitable and enforceable pledge good between 
the parties and hence good as against the trustée in bankruptcy of one 
of them. Hurley, Trustée, v. Atchison, Topeka & Santa Fé Ry., 213 
U. S. 126, 29 Sup. Ct. 466, 53 L. Ed. 729. 

Registration laws in some states require pledges of this kind to be 
recorded, and invalidate them if not recorded ; but there was no sucb 
law in the state of Kansas where the transaction in question occurred. 
As between Jones and Fallis, therefore, the verbal pledge, if made. 
was valid and enforceable, although no notice of it was given by any 
public record. 

The statement in the writing of October 25th that "thèse assign- 
nients are made to évidence previous assignment and verbal under- 
standing," etc., called attention to the fact that some other transac- 
tion had been had between the parties in relation to the subject-matter 
of the written document, to which the writing was related, and opened 
the door to the introduction of évidence showing what the "previous 
assignment and verbal understanding" was, without contradicting, 
varying or changing the provisions of the written document itself. 
Citizens' Bank of Emporia, Kansas, v. Brigham, 61 Kan. 727, 60 Pac. 
754. Accordingly, the offer to prove by Jones and other witnesses 
what that previous assignment and verbal understanding was and that 
it concerned the very property described in the written paper was not 
obnoxious to the objection that it contradicted, varied, or changed the 
writing, and should hâve been permitted as évidence tending to show 
the reaî intention of the parties. In re Ratliffe (C. C.) 177 Fed. 587. 

[2] But it is contended that section 3, subd. "b" of the Bankruptcy 
Act, contains provisions which invalidated the pledge when brought 
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in question in proceedings instituted under that act. That subdivision 
reads as follows: 

"A pefltion may be filed against a person who is insolvent and who has 
committed an act of bankruptcy withlii four months after tlie commission 
of such act. Sueh time shall not expire untll four montlis at'ter the date 
et the reeording or registering of the transfer or assignment when the act 
consists in haylng made a transfer of any of his property with intent to 
hinder, delay, or defraud his creditors or for the purpose of glvlng a préfér- 
ence as hereiubefore provided, or a gênerai assignment for the beneflt of 
his creditors, If by law sucli reeording or registering is required or peruiit- 
ted, or, if it is not, from the date when the beneficiary talies notorious, ex- 
clusive, or continuons possession of the property unless the petitioning cred- 
itors hâve recelved actual notice of such transfer or assignment." 

The contentiort of Coates is that even if there was a prior verbal 
pledge which antedated more than four months the fiHng of the péti- 
tion in bankruptcy, and which ^as otherwise good as between the par- 
ties, the offer to prove that fact, unaçcompanied by an ofïer to prove 
a notorious, exclusive or continuous possession in the transférée of 
the property pledged, was insufficient to carry the act of bankruptcy 
back beyond the date of the written document in question. 

It is doubtful if section 3, sub. 5b, of the Bankruptcy Act, has any 
application to the kind of property claimed to hâve been transferred 
by Jones. It consisted of choses in action only — incorporeal and in- 
tangible rights resting in contract. How can any one take notorious, 
exclusive, or continuous possession of rights like thèse? See Young 
V. Upson (C. C.) 115 Ped. 192, 195; In re Bogen (D. C.) 134 Fed. 
1019 ; McGee v. Riddlesbarger, 39 Mo. 365 ; Schawacker v. Lûding- 
ton, 77 Mo. App. 415 ; Frankfort Ghair Co. v. Buchanan, 21 Ky. Law 
Rep. 269, 51 S. W. 179; Niles v. Mathusa, 162 N. Y. 546, 57 N. E. 
184, 185 ; National Hudson River Bank v. Chaskin, 28 App. Div. 311, 
51 N. Y. Supp. 64. 

But we need not invoke any doubtful proposition of law in this case. 
It is common learning and common sensé that the notorious, exclu- 
sive, or continuous possession contemplated by the Bankruptcy Act in 
question is only that kind of notoriousness, exclusiveness, and con- 
tinuousness which the nature of the property will permit or of which 
it is susceptible. Brandenburg on Bankruptcy (3d Ed.) § 85 ; Collier 
on Bankruptcy (6th Ed.) 56 ; In re Bogen, supra. 

Collier in the citation referred to says: 

"The Word 'possession' means such possession as the property Is suscepti- 
ble of, and of such as is usuat and ordinary ; if the property transferred 
consists of promlssory notes, possession will be deemed notorious although 
the creditors are not expressly notifled of the transfer." 

Judge Thompson, speaking for the court in Re Bogen, supra, says : 

"Assumlng that the words 'takes notorious, exclusive or continuous pos- 
session' apply to the intangible fornis of Personal property, they must be 
construed to mean such, possession as the ; property is susceptible of, and 
such as is usual and ordinary, unaçcompanied by acts or conduct tending to 
conceal its Q^yiiershlp. In re Woodward, 2 Ain. Bankr. R. 233. Any con- 
struction wMeà wOuld place such pfoperty (three promissory notes] on a 
plane with tangible property would Jead to mischievous and serlous interfér- 
ence with I>uslness and commercial transactioiis, wb^ ^t iç^flAot be assiUDâll 
was contemplated by Cougress." 
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[3] If évidence was offered tending to show that Fallis, the trans- 
férée, took as notorious, exclusive, and continuous possession of the 
property claimed to hâve been pledged to him in May or June as its 
nature and character permitted, it should hâve been received and left 
to the jury under proper instructions to détermine its value and suffi- 
ciency. A brief analysis of the offer of proof discloses thèse facts : 
That Jones offered to prove not only the fact that a verbal pledge of 
the policies (one of which only had then been reduced to judgment) 
had been made to Fallis in May, 1909, more than four months prior 
to the filing of the pétition in bankruptcy, but that at that time ail the 
policies and ail the books, papers, records, proof s of loss, corre- 
spondence and documents relating to the claims under the policies had 
been delivered to Fallis, and that from and after that date they had 
remained in the possession and under the control of Fallis pursuant 
to an agreement that Fallis should reduce the claims under the policies 
to money and out of the proceeds pay certain debts of Jones, includ- 
ing one to Fallis himself. We think that proof of the kind so offered 
to be made constituted very substantial if not entirely satisfactory 
évidence of as notorious, exclusive, or continuous possession of the 
policies by Fallis as their nature and character permitted ; and that 
the court erred in not permitting Jones to make the proof offered. 

There is another reason also why the offer as made should not hâve 
been rejected. In it Jones offered to prove that the policies were so 
assigned, pledged, and delivered to Fallis in considération of moneys 
then advanced to him as a loan by Fallis and as collatéral security for 
the money so loaned and other moneys to be advanced by Fallis to 
him. In other vvords, that there was a transfer of the property in 
good faith and for a présent fair considération which was permitted 
and protected by the provisions of section 67e of the Bankruptcy Act. 
The argument of counsel for défendant in errer is that the proof al- 
ready made in the case disclosed that no money was actually paid, 
loaned, or advanced to Jones by Fallis at the tirpe of the alleged oral 
pledge. This may be so, but non constat Jones might successfully 
contradict the testimony already given and mal<è persuasive proof to 
the contrary. At any rateÇ he offered to do so, and the court should 
hâve permitted him to make the attempt. 

A colloquy between the court and c.ounsel at the trial disclosed that 
Jones did not intend to offer proof showing that Coates, the petitioh- 
ing creditor, actually knew of the oral pledge within four months of 
the time the pétition in bankruptcy was filed, and, in view of this fact, 
some argument is made that Coates' rights are unaffected by the pledge 
if made. Conceding, without admitting, that the burden of proof 
would be on Jones to make the showing referred to, Coates' want of 
knowledge is quite unimportant. Bankr. Act, sec. 3, sub. 5b, in its 
last clauseï , gives force ; and effect to constructive knowledge, even if 
the petitioning creditor had no actual knowledge of the prohibited 
transfer. It provides that the petitioning creditor must file his péti- 
tion within four months after the beneficiary t^es notorious, exclu- 
sive, or continuous possession of the property transferred unless he 
had received actual knowledge of it before then, thefèby clearly itù- 
196 F.— 55 
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plying that, if he had received such actual knowledge, he must proceed 
and file his pétition within four months thereafter, whatever might 
hâve been the character of the possession taken by the beneficiary. 

On the hypothesis that the proof offered to be made in this case 
would show the requisite notoriety of the transferee's possession of 
the choses in action in question, it became the duty of the petitioning 
créditer to file his pétition within four months thereafter, at the latest. 

Some argument was made at the bar that, even if the pledge of 
the policies was made in May or June as claimed, the transaction 
would hâve constituted an assignment for the bçnefit of àll the cred- 
itors within the meaning of section 342 of the General Statutes of 
Kansas (1901) as interpreted in Hardware Co. v. Implement Co., 47 
Kan. 423, 28 Pac. 171, and would hâve been void because not acknowl- 
edged, or recorded as required by law. The suggestion is that, if 
'Jones had been permitteid to prove ail he oflfered to prove, he would 
hâve established nothing but a void gênerai assignment. A sufiicient 
answer to this suggestion is that, even if that be true, it was never- 
theless an actual transfer of property, which, if unassailed, would hâve 
been good as between the parties to the transaction. If the proof 
which was offered to be made could hâve been made, and had been 
made, it would hâve demonstrated that the actual transfer as between 
the parties themselves, occurred more than four months before the 
filing of the pétition, and that no such transfer was made within that 
time ; and this would h^ve defeated the adjudication of bankruptcy 
on the only charge madé against the debtor — a transfer with intent 
to prefer one creditor over others — whether there had been a prior 
abortive voluntary assignment or a prior transfer pf property from 
the debtor to a creditor or not. 

The argument referred to is in our opinion without pertinency to 
the casé before us. As the case must be remanded for another trial, 
spme minor questions argued before us may not again arise, and we 
refrain from considering them at the présent time. 

Because the learned trial judge refused to permit the debtor to 
make proof of the facts offered to be proved by him the judgment 
must be reversed and the cause remanded for a new trial, and it is 
so ordered. 

HOOK, Circuit Judge, dissents. 
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(Clrieult Court of Appeals, Thir^ Circuit June 10, 1912.)' 
No. 27 (1,594). 

MABTKB ARD SBBVAHT (Î 113») — ^MASTKB'S LitÀBIUTI FOE lMJU*T TO SeBVANT 

t-Safb; Place TO WobK., 

.Plalntlff, a brakeataii employed In tbe yards of .défendant railioad 
cOmpany, engaged In swltchlng cars alongside of a f reigbt platf orm 
which' iriraa on a lerel with the car flôors and projected to within bIx or 

•For oUier ef.nt* >n Mm* topiç & { numbbb in D«c. & Ajn. Diss. 1907 to date, ft Rep'r Indezn 
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éîght Inches of the slde of the cars when on the swltch track, after turn- 
Ing the switeh to run the cars onto such track, went between two cars 
to uncouple them, and walked along with them untll opposite the plat- 
form, when, in attempting to step eut, he was caught between the cars 
and the platform and injured. Held, that défendant was not chargeable 
with négligence In building the platform so near the track as to render 
the space between them an unsafe place for plalntiff to work, since such 
place was not one In whlch plaintlff or other employés were expected or 
required to work, whieh fact was obvions to any employé. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dlg. S§ 213, 
224r-227; Dec. Dig. 5 113.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Frank A. Newell against the Baltimore & Ohio 
Railroad Company. Judgment for plaintifï, and défendant brings 
error. Reversed. 

See, also, 181 Fed. 698. 

Allen T. C. Gordon, of Pittsburgh, Pa., for plaintifï in error. 
F. H. Gufïey, of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The défendant in error (hereinafter called 
the plaintifï) was for several years prior to May 6, 1909, employed 
by the Baltimore & Ohio Railroad Company, plaintifï in error (here- 
inafter called the défendant), in the capacity of a freight brakeman in 
the freight yards of the company, situate at Connellsville, Pa. 

About 6 o'clock on the evening of the day last named, while the 
plaintifï was employed as a member of a shifting crew in said yards, 
it became necessary to shift cars onto a certain side track, a portion 
of which extended along a freight platform built in front of a freight 
station. This platform was about four feet in height above the rail, 
s6 built for the obvions purpose of being flush with the floors of the 
freight cars placed in front of it for loading or unloading. The length 
of the platform in question was about 130 feet. The westerly end of 
the platform is 71 feet east of the switeh Connecting the main track 
and the side track. The side track ran along the south side of the 
platform, and the distance between the side of the car in question 
and the platform was between 6 and 8 inches. 

The plaintifï had worked as a brakeman for the défendant com- 
pany for about six years. On the day of the accident, he was working 
as a brakeman of a switching crew consisting of a conductor, two 
flagmen and himself. This crew were engaged in switching cars out 
for a fast freight train that was to take them up. In the performance 
of this duty, it became necessary for the plaintifï, who was stationed 
at the fîrst switeh above referred to nearest the freight house plat- 
form, and 71 feet away from its western end, to throw the switeh and 
admit some cars which were being pushed east from the west bound 
main track onto the siding in front of the freight platform. Just 
before the plaintifï threw the switeh, the conductor of the train or- 

•For otlisr cases see same toplc & i nvmbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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derçd spme one of the crew, to eut one car away from the drjift of 
^carsîbeing pushed onto the siding. Aflerthis order was given, plain- 
tiff threw the switch, at which time, as he faced east, he was on the 
left side of the track (the side nêarest to the south side of the freight 
platform) and one of the flagmen was on the opposite side. The 
plaintiff did not know whether or not any other cars stood in front 
of the freight platform, and says he did not look to see. He testifies 
that he stood at the switch as the car to be eut out passed him, and 
saw the flagman working with the lever on the opposite side of the 
track from where he was standing, and, thinking that he could not 
"eut" the car, stepped in to help him. There seerris to hâve been 
some confusion in the orders given by the conductor, who, having 
first ordered one car to be eut off, afterwards, and while the plaintiff 
was between the cars, though outside of the rail, ordered two cars to 
be eut out. But the facts in regard to this are immaterial. The flag- 
man on the opposite side of the cars, having stepped out, owing prob- 
ably to the change in orders, — the plaintiff, probably misunderstanding 
the order, remained where he was, trying to uncouple the last car 
from the rest of the draft, by means of the uncoupling lever. In doing 
this, though his feet were outside the track, he was necessarily be- 
tween the projecting bodies of the freight cars and walked along with 
the rapidly moving cars the whole distance from the switch to the 
west end of the freight platform, and, as he testifies, some 15 or 20 
feet alongside the platform. He then observed that, though he had 
lifted the coupling pin, the cars did not separate, and stepped back 
to see why, when he was caught between the moving car and the plat- 
form and received the injuries complained of. 

On this State of the case, suit was brought in the court below, the 
plaintiff alleging that the injuries he received were due to the nég- 
ligence of the défendant. In support of this allégation, the well-set- 
tled doctrine is invoked, that it is the duty of an employer to furnish 
a reasonably safe place in which the employé is required to work, and 
reasonably safe tools and appliances with which to work. After the 
close of the évidence, which elicited the material facts above stated, 
counsel for défendant requested the court to charge the jury that "the 
plaintiff has produced po évidence legally sufficient to charge the de- 
fendant with the négligence alleged in his déclaration, and cannot re- 
cover"; also, "that under ail the évidence, the verdict must be for the 
défendant." The court then submitted the case to the jury, with an 
oral charge, and from the judgment on the verdict in favor of the 
plaintiff, the présent writ of error has been sued out by the défendant. 

The first two assignments of error refer to the refusai to charge re- 
quests above stated. There are several other assignments of error, 
as to the refusai of particular points urged by the défendant and as 
to certain parts of the court's charge to the jury. With thèse we 
are not concerned, in the view we take of the facts upon which the 
principal and primary charge of négligence is made against the de- 
fendant. 

Railroading is at best a somewhat dangerous émployment, and re- 
quires and bespeaks reasonable prudence and care on the part of those 
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employed in its conduct. Undoubtedly there are, in the gênerai course 
of its business, spécifie places and situations in which employés are re- 
quired to work, and there is a clear légal duty imposed upon the railroad 
Company to keep thèse places safe for that purpose. The question, 
therefore, that arises in the case before us is, was the space between 
the edge of the freight platforni and the body of a f reight car a place 
within which the plaintifï was required to work, and therefore to be 
kept reasonably safe for that purpose by the défendant? We think 
not. On the contrary, it was a place from which employés were ex- 
cluded by the obvious situation. The freight platform was made for 
the convenience of loading goods onto cars and receiving goods from 
cars while standing on the siding. The platform, therefore, was a 
place upon which servants of the défendant were required to work, 
and which it was the duty of the défendant to raake reasonably safe 
for that purpose. If such platform had been insecurely built, was not 
of sufficient width or dimensions to allow one to work thereon without 
danger, or, perchance, built so far from the siding as to allow one to 
slip between the platform and the cars, it niight well be said that it 
was an unsafe place in which to work, for which the défendant would 
be liable. But it is not as to the platform as a place to work upon 
that the allégation of unsafety is made, but as to the space between 
the side of a freight car and the edge of a platform, in which no 
employé was required to work. Clearly the railroad company was not 
obliged, in considering the dimensions of that space, to provide for 
the safety of one who voluntarily placed himself therein. 

It was not only the right but the duty of the railroad company to 
provide freight stations and platforms for the convenient loading and 
unioading of cars. It concerns the public service with which a rail- 
road company is charged, There is nothing to show that this platform, 
in its location or construction, was not built with due considération 
and care, not only for the business to be accommodated, but, for the 
safety of those required to work upon it. Not only so, expert évi- 
dence was offered (and, as we think, mistakenly rejected by the court) 
to show that in the railroad business of the country there was a cer- 
tain standardization as to the construction of such platforms in re- 
gard to their height and distance from the tracks, from which loading 
and unioading was to be conducted and to which the structure in 
question conformed. There is no évidence, however, to show that the 
plaintiff, or any other employé, was required to run along between 
thèse cars while they were moving, much less that he should do so 
while passing the freight platform in question, and incur the dangers 
of so doing. This platform was not a concealed object, or one difficult 
of observation, and the plaintiff unquestionably was familiar with its 
existence and location during the whole period of his long service. 
Not only was the space between the car and the platform obviously 
not a place in which the plaintifï or any other employé was required 
to work, in the manner in which he allèges he was working, or in any 
other manner, but there is no évidence that at any other time such 
work was required to be donc in that space. There was nothing, 
therefore, in the situation which could suggest to the railroad company 
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in constructîng the platform in question, that it was encroaching upon 
or in any jvay affecting the safety of a place in which its workmen 

: were expected to work. It provided a platform, the safety of which, 
as a place whereon its employés were required to work, it was its duty 
to protect. To hold that this space between the platform and the car 
was a place to which the obligation of the employer, to furnish a safe 
place in which to work, applied, would be to impose upon a rail- 
road a liability of like kind as to every place or situation which could 
be called dangerous to those who placed themselves within its dangers, 
under circumstances however casûal or unforeseen. Such places can- 
not be made safe as against accidentai or unforeseen happenings. The 
operative requirements of a railroad prevent their being made so in 
the respect demanded by the plaintifif. 

Manifestly the numerous cases cited on behalf of the plaintiff, to 
show liability on the part of a railroad company, where structures of 
any kind are placed so near the tracks upon which trains are run as to 
endanger those operating said trains, hâve no application to the prés- 
ent case. The place where those operating the trains — the engineers, 

■ firemen, conductors and brakemen — are i required to work is, of course, 
in and upon the train itself , and there eau be no doubt as to the duty 
of their employer not to expose them.unreasonably to dangers while 
operating the train on which they are employed. To refer to only a 
few of thèse cases: 

In Harvey v. Railroad Co., 166 Fed. 385, 92 C. C. A. 237, the dé- 
cèdent, an angine hostler, was killed in defendant's roundhouse while 
sitting in the cab window of an engine about to be taken to a coal 
chute, by his hips coming in contact with a large post supporting the 
roundhouse and standing within six inches of the engine cab as it 
passed. In another case, the company was held liable where a brake- 
man was struck by a sy/itch target and thrown to the ground from a 
moving freight car while he was climbing the ladder to release the 
target, with his back to the switch, of whose dangerous proximity he 
had no knowledge. Also, where a switchman was killed by being 
knocked oflf of a car by the roof of a building in switching yards in the 
daytime. Also, where a brakeman was knocked oflf of a car by a guy 
rope suspended over the track. Where a fireman, ordered by the en- 
gineer to take notice of a box on the engine, leans out and is hit by 
a telegraph pôle, which the company negligently allowed to remain so 
near the track. In Choctaw R. R. Co. v. McDade, 191 U. S. 64, 24 
Sup. Ct. 24, 48 L. Ed. 96, plaintiff's décèdent, a brakeman, was killed 
while in the discharge of his duties on a car in one of the company's 
trains, by being knocked off of the top thereof by the spout of a water 
tank maintained at an insufficient height above the car. 

Thèse cases easily distinguish themselves from the one at bar, and 
it requires no discussion to show how inapplicable their ratio decidendi 
is to the facts with which we are hère concerned. They are ail cases 
where the place in which the plaintiff was required to work, — i. e. the 
engine or top of a moving train, was rendered unsafe by the négligent 
placing of obstructions too near the tracks. Being of opinion that the 
record discloses no évidence of négligence on the partof the défendant 



HTJBBAED T. WOÏCÏSTEB AXT MUSEtTM 871 

in respect to the injuries suffered by the plaintiff, we hâve no occasion 
to consider the question of contributory négligence, nor the assign- 
ments of error, other than those to which we havé referred. It may 
be conceded that the plaintiff was injured while in the zealous perform- 
ance of his duty, and that this circumstance commends him to the 
generous considération of his employer, but the law, as long estab- 
lished and now existing, does not permit us to do otherwise than, on 
the grounds stated, reverse the judgment in the présent case. , 



HUBBARX» T. WORCESTEB ART MUSEUM, t, 
(CircxUt Court of Appeals. First Circuit Aprll 9, 1912.) 
No. 960. 

1. APPEAL and EBROB (I 1197*)— AlFIBMANCI OB DlSMISSAL — JUBISDICTIOW 

OF LOWEB COUKT. 

Where the Suprême Court dismlsaed a wrlt of error to review a Judg- 
ment of the Circuit Court for want of jurlsdlctlon, and by mandate dl- 
rected the recovery of costs and exécution and proceedings accordiug to 
law, the Circuit Court could only proceed to exécute its original judg- 
ment or the équivalent thereof and comply wlth the mandate. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. {{ 4666, 
4667, 4669-4671 ; Dec. Dlg. | 1197.»] 

2. Appbal and Ebbob (î 790*) — DisuissAti — Gbounds — Revtew Useless. 

Where the Suprême Court dlsmlssed a wrlt of error to review a Judg- 
ment rendered by the Circuit Court, and iSBued a mandate to the Circuit 
Court, a wrlt of error to the Circuit Court of Appeals sued out wlthln 
six montbs after the fillng of the mandate from the Suprême Court and 
proceedings thereon in the Circuit Court, and after the expiration of 
more than six months after the entry of the Judgment in the Circuit 
Court, brings up only what arose after the mandate was recelved by the 
Circuit Court; and, where plaintiff in error could not gain anythlng 
from annuUlng the proceedings after the mandate, the wrlt of error must 
be dlsmlssed as a moot case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. {$ 47, 
8132, 4383, 4384 ; Dec. Dlg. | 790.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Real action by Benjamin W. Hubbard against the Worcester Art 
Muséum. There was a judgment for the tenant (179 Fed. 406), and 
demandant brings error. Dismissed. 

Charles A. Snow (Joseph H. Knight, on the brief), for plaintiff in 
error. 

John C. Gray (T. Hovey Gage and Roland Gray, on the brief), for 
défendant in error. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. The history of this appeal îs as fol- 
lows: Hubbard brought a real action in the Circuit Court against 

*Far «thar caiM m* lun* topic t S sauMss in Dec. & Am. Dlg>. U07 to date, tt Rep'r Indexa* 
t RehMirlns denied Juse i, 1911, 
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the Worcester Art Muséum, daiming sundry parcels of land, on 
which, on August 20, 1910, on full considération, judgment was en- 
tered for the Worcester Art Muséum as tenant of the land. This 
judgment was on the merits. On the 28th day of January, 1911, 
Hubbard sued out to the Suprême Court a writ of error against 
this judgment, which was duly entered in that court. The Suprême 
Court dismissed the writ of error for want of jurisdiction; and there- 
upon a mandate came down to the Circuit Court, and was filed in 
the latter court on June 20, 1911, which mandate commanded as fol- 
lows : 

"On considération whereof, it Is now liere ordered and adjudged by this 
court that the writ of error in this cause be, and the sauie is hereby, dis- 
missed for the want of jurisdiction, and that the said tenant recover agalust 
the sald demandant, Benjamin W. Hubbard, $40.25, for its costs hereln ex- 
pended and bave exécution therefor. April 17, 1911. 

"You, therefore, are hereby commanded that sueh exécution and proceed- 
ings be had in said cause as, according to rlght and justice and the laws of 
the United States, ought to bè had, the said writ of error notwlthstanding." 

The mandate was formally ordered to be entered of record, and 
was entered of record at the February term, 1911, of the Circuit 
Court. 

On the 26th day of June, 1911, a motion was filed by the Wor- 
cester Art Muséum, as. f ollows : 

"Now cornes the tenant, the Worcester Art Muséum, and shows to the hon- 
orable court that the above-namëd cause was commenced in this court, trled, 
and judgment entered against the demandant; 

"That the demandant appealéd said cause to the Suprême Court of the 
United States by writ of error, where the judgment of the trial court was 
afflrmed, aûd sald Suprême Court of the United States in its mandate issued 
the 16th day of June, 1911, says: 

" 'It is now hère ordered and adjudged by this court that the writ of error 
In this cause be, and the same is hereby, dismissed for want of jurisdiction, 
and that the sald tenant recover against the sald demandant, Benjamin W. 
Hubbard, $40.25 for its costs hereln expended, and hâve exécution therefor.' 

"Sald mandate was flled and entered of record in this cause June 20, 1911. 
. "Tenant Jiow moves thei court for final judgment upon the facts and law 
as found and laid down bj' this honorable court, and as afflrmed by the honor- 
able Suprême Court of the United States, and for costs and such other or 
further. proceedlngs as to this honorable court seeiji just and expédient." 

Thereupon the following appears of record: 

"On the same day, the foregoiug motion for final judgment Is allowed by the 
court, and the following judgment Is entered: 

"June 26, 1911. 
"It is nôw-, to wlt, considered by the court, the Honorable Le Baron B. 
Coït, Circuit Judge, sittlng, that judgment be, and the same Is, hereby en^ 
tered for the tenant, Wo,rcester -Art Muséum, and for Its costs taxed at 

$- ." 

Afterwards, on the 21st day of December, 1911, more than six 
rnonths after the entry of judgment on the merits in the Circuit Court, 
but less than six rnonths after the filing of the mandate from the 
Suprême Court and the proceedings thereon, a writ of error was 
sued out by Hubbard from the Circuit Court to this court. This 
writ of error was duly entered in this court, and in ail respects per- 
fëcted. The défendant therein, the Worcester Art Muséum, now 
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moves that the writ be dismissed for two reasons — one that the pro- 
ceedings on the writ of error to the Suprême Court were necessarily 
a bar; but the law and the practice are fuUy settled the other vvay. 

The other reason assigned is that the présent writ was not sued 
eut within the statutory limit of six months from the entry of judg- 
ment in the Circuit Court ; but the plaintiff in error daims to count 
the six months from the date of the proceedings on the mandate. 
In view of the fact that the plaintiff evidently proceeded in good 
faith in suing out a writ of error to the Suprême Court, there is a 
strong equity in favor of holding that the period of six months should 
run from the end of the proceedings thereon. Like equities are some- 
times favored by the courts, and are generally provided for by the 
statutes. Braun v. Sauerwein, 10 Wall. 218, 19 L. Ed. 895. But 
no such equity exists where the limitation is contained in the statute 
giving the right. In that case the limit is not strictly a limitation, but 
merely a condition of the right granted. In Jewett v. U. S., in an 
opinion passed down by us March 29, 1900 (100 Fed. 832, 41 C. C. 
A. 88, 53 L. R. A. 568), we examined to some extent the English 
practice with référence to writs of error, and found that, on a writ 
of error being returned to the appellate tribunal, the original record 
went in theory up with it, so that ordinarily the court below was 
powerless to proceed. If such were the fact hère, there could be no 
question that the six-months period ran from the time the mandate 
was returned to the Circuit Court ; but the statutes of the United 
States, with référence to writs of error and appeals, allow supersedeas 
only in exceptional cases speciiîcally guarded. Therefore, with us, 
the records in the theory of the law remain in the lower tribunal. 

At any rate there can be no question that, notwithstanding the pen- 
dency of a writ of error in the Suprême Court, the plaintiff below 
had the right 'to take out an optional writ of error to the Circuit 
Court of Appeals, and thus guard himself against the very difficulties 
that arise hère. This is evidently the theorv in Union Bank v. Mem- 
phis, 189 U. S. 71, 74, 23 Sup. Ct. 604, 47 L. Ed. 712 ; and Carter 
V. Roberts, 177 U. S. 496, 500, 20 Sup. Ct. 713, 44 h. Ed. 861. 

[ 1j 2] The Suprême Court, however, having dismissed the writ of er- 
ror, it is a well-settled rule that, on an affîrmance or dismissal, it is not 
in the power of the lower court to proceed further except by the way 
of exécution of the original judgment, or the équivalent thereof. The 
proceedings in the Circuit Court after the return of the mandate were 
wholly inconsistent with the record, and cannot give the présent plain- 
tiff in error any advantage. Nothing donc by the Suprême Court 
affected the original judgment of the Circuit Court. Moreover, in 
no sensé could Hubbard dérive any advantage from the présent writ 
of error, because the law is settled that this writ of error could 
bring up nothing except what arose after the mandate was received 
by the Circuit Court. Ail that occurred after the mandate was re- 
ceived was the entry of what was in form a judgment, but was in 
reality nothing. If there was in fact an error there, ail that either 
party could gain from the présent writ of error would be the annul- 
ling of the proceeding on June 26, 1911. As the plaintiff could not 
possibly gain anything from that annulment, the rule should be ap- 
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plied, as often applied in the Suprême Court, that the court will not 
entertain a writ of error which is thoroughly inefïectual or frjvolous, 
but will dismiss without affirming, or affirm under the color of the 
motion to dismiss. In the présent case the latter formality is evi- 
dently useless; and in any view the motion to dismiss must be al- 
lô wed. 

The writ of error is dismissed, with costs for the défendant in er- 
ror on the motion to dismiss. 



MITOHELIi y. UNITED STATES. 

(Circuit Court of Appeals, Kinth Circuit. May 6, 1912.) 

No. 2,040. 

1. Cbiminal Law (§ 1206*) — Sentence— Place and Incidents dp Impbison- 

MENT— FeDEEAL STATTJTBS. 

Act Marcli 3, 1891, c. 529, § 1, 26 Stat. 839 (U. S. Comp. St. 1901, p. 
3725), autUoriziug the construction of fédéral prisons "for the confine- 
ment of ail persons convieted of any crime whose term of imprisonment 
is one year or more at hard labor," is not an amendment of Rev. St. §f 
5541, 5542 (U. S. Comp. St. 1901, p. 3721), which authorize confinement in 
a penltentiary of prisoners sentenced to imprisonment "for a perlod long- 
er than one year" or to "imprisonment and confinement at hard labor," 
and where a prisoner is convieted under a statute prescribing the pun- 
Ishment as a fine or Imprisonment or both, and the sentence Is for one 
year only, the court is without authorlty to prescribe hard labor as a 
term of the sentence or to order hls confinement in a government penl- 
tentiary. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. DIg. §§ 3271-3277, 
3279, 3280; Dec. Dig. § 1206.*] 

2. OKiraNAL Law (§ 1188*) — ^Appeal and Brbor— Disposition or Cause— Ex- 

cessive Sentence. 

The reversai of a judgment in a criminal case for error In imposing 
an excessive sentence does not entitle the défendant to a discharge, but 
the cause will be remanded, with directions to enter the appropria te judg- 
ment. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3222-3224 ; 
Dec. Dig. i 1188.*] 

3. PosT Office (§ 50*) — Pkoskcution fob UsiNa Mails to Defraud— In- 

structions. 

Instructions considered and approved in a prosecution under Rev. St. 
% 5480 (U. S. Comp. St. 1901, p. 3696), for usiug the mails to defraud. 

[Ed. Note.— For othèr cases, see Post Ofllce, Cent. Dig. §§ 87-89 ; Dec. 
Dig. § 50.*] 

4. Cbiminal Law (§ 155*) — Using Mails to Defraud- Limitation. 

The essence of the offense made punishable by Rev. St. § 5480 (U. S. 
Comp. St. 1901, p. 3696), Is not the devising of a scheme or artifice to 
defraud, but the using of the mails in pursuance of such a scheme, and 
a prosecution thereunder is not barred by limitation because the scheme 
may hâve been devised more than three years prlor to the indictment, 
where the overt acts were committed within that time. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 281; Dec. 
Dig. § 155.* 

Nonmallable matter, see notes to Timmons v. United States; 30 C. C. A. 
79; McCarthy v. United States, 110 C. C. A. 548.] 

•For other cases see same topio & S number in Dec. & Am. Digs. 1907 to date; & Rep'r Indexes 
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6. CBIMINAI LaW (§ 1156*)— ÀPPEAE AND Eerob— Mattebs Ebviewable. 

The ruling on a motion for new trial in a criminal case in a fédéral 
court is net reviewable on a writ of error, even when the motion is based 
on affldavits of matters oçcurrlng after the submission of the case to 
the jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3067-3071 ; 
Dec. Dig. § 1156.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Criminal prosecution by the United States against C. E. Mitchell. 
From a judgment of conviction, défendant brings error. Reversed 
and remanded, with directions. 

John T. MuUigan, Francis D. Adams, John C. Kleber, and Alex 
M. Winston, ail of Spokane, Wash., for plaintiff in error. 

Oscar Cain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was indicted and 
convicted for misuse of the mails of the United States under section 
5480 of the Revised Statutes as amended by the Act of March 2, 
1889, c. 393, 25 Stat. 873 (U. S. Comp. St. 1901, p. 3696). The in- 
dictment charged that he devised a scheme and artifice to defraud by 
means of circulars, letters, and reports and advertisements to be sent 
by and through the mails representing that he would cause to be in- 
corporated and organized a corporation to be controlled by him for 
the purpose of buying, selling,. and operating mines, etc., and that the 
said corporation was the selling agent of stock of eight mining com- 
panies named in the indictment, and that he had knowledge of the 
actùal and prospective value of said mining properties, and that they 
were of great value, and that the proceeds of the sale of ail stock 
thereof were to be used to develop and equip said properties, and that 
said companies would pay dividends, whereas such représentations 
were false, and it was his intention to convert ail or a large part of 
the proceeds of the sale of sa;id stock to his own use, and that said 
scheme and artifice to defraud was to be effected by opening a cor- 
respondence and communication by means of the post office of the 
United States. The plaintiff in error was sentenced to one year's 
imprisonment at McNeil's Island with hard labor. 

[ 1 ] Error is assigned to the sentence, in that, first, imprisonment 
in the penitentiary was imposed, which it is contended is unauthorized 
except in cases where the sentence is for a longer time than one 
year ; and, second, that the sentence was to 'hard labor," whereas, by 
the statute, the penalty prescribed is imprisonment only. Section 5541 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3721) is cited as 
sustaining thèse assignments. In reply to this counsel for the de- 
fendant in error points to the fact that at the time when section 5541 
was àdopted, which was on March 3, 1865, the United States main- 
tained no places of imprisonment, and that by Act March 3, 1891, 

•For otUer cases see same topic & i nvmbeb iii Dec. & Am, Digd. 1907 to date, % Rep'r Indexes 
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c. 529, 26 Stat. 839 (U. S. Comp. St. 1901, p. 3725), provision was 
made for the purchase of sites and the érection of buildings thereon 
"for the confinement of ail persons convictéd of any crime whose term 
of imprisonment is one year or more at hard labor," and that under 
that act the penitentiary at McNeil's Island was erected, and he con- 
tends that the sentence which consigned the plaintiff in error to im- 
prisonment there was in compliaqce with the law. 

We do not think that the language of the act of March 3, 1891, 
is susceptible of that construction, or that it was intended thereby to 
amend section 5541. The language of the act, "for the confinement 
of ail persons convictéd of crime whose term of imprisonment is one 
year or more at hard labor," must be held to refer to sentences im- 
posed on conviction of crimes for which punishment in the peniten- 
tiary at hard labor is prescribed by the statute. Said Mr. Justice 
Harlan (In re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107) : 

"There are offenses agalnst the United States for wbich the statute in tenus 
prescribes punishment by imprisonment at hard labor. There are others the 
punishment of which is imprisonment simply. But in cases of the latter class 
the sentence of imprisonment — if the imprisonment be for a longer period 
than one year (section 5541) — may be executed in a state prison or peniten- 
tiary, the rules of which prescribe hard labor." 

The court in that case held that, where a statute of the United 
States prescribing a punishment by imprisonment does not require 
that the accused shall be confined in a penitentiary, a sentence of 
imprisonment cannot be executed by confinement in a penitentiary, 
unless the sentence is for a period longer than one year. The same 
was held in Re Bonner, 151 U. S. 242, 14 Sup. Ct. 323, 34 L. Ed. 149. 
In that case Mr. Justice Field, referring to imprisonment in the pen- 
itentiary, said: 

"To such an imprisonment Infamy is attached, and a taint of that character 
can be cast only in the cases mentioned." 

The offense of which the plaintif! in error was convictéd is punish- 
able "by a fine of not more than $500 or by imprisonment of not more 
than eighteen months, or by both." 

[2] But the error in the judgment does not entitle the plaintiff in 
error to his discharge, as it might if the question were presented on 
a writ of habeas corpus. The case having corne to this court on writ 
of error, this court, while reversing the judgment of the court below^ 
may remand the cause to that court, with directions to enter the ap- 
propriate judgment. Murphy v. Massachusetts, 177 U. S. 155, 20 
Sup. Ct. 639, 44 L. Ed. 711 ; Haynes v. United States, 101 Fed. 817, 
42 C. C. A. 34; Whitworth v. United States, 114 Eed. 302, 52 C. 
C. A. 214. 

[3] Error is assigned to the foUowing instruction to the jury: 

"Under this section, three matters of fact must be charged in thls Indict- 
ment and eatablished by the évidence at the trial: First, that the défendant 
devised a scheme or artifice to defraud ; second, that such scheroe or artifice 
to defraud was to be efCeeted by correspondence or communication with an- 
other person by means of the post office establishment of the United States ; 
and, thlrd, that in carrying eut such scheme or artifice to defraud the défend- 
ant deposlted or caused to be deposited a letter in the post office of the United 
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States. Thèse three éléments are set forth In the indietment in this case, and 
the question for your détermination is, Are tliey establistied by tlie évidence? 
I do not understand ttiat there is any substantlal controversy as to tlie sec- 
ond and third éléments of the crime hère charged. It appears from the tes- 
timony without apparent contradiction that the post office establishment of 
the United States was used extensively by the défendant for the purpose of 
promoting the business in which he was engaged, and there seems to be no 
question that he at ail times intended to so use it." 

It is contended that this instruction was error for which the judg- 
ment should be reversed, for the reason that the second élément as 
described in the instruction characterizes the scheme as an artifice to 
defraud, and that the court thereby assumed that the guilt of the 
plaintiff in error was established beyond controversy, whereas, in fact, 
ail that had been estabHshed or admitted was that the business car- 
ried on by the plaintiff in error which was the subject of the indiet- 
ment was conducted through the mails. The court very evidently did 
not intend to say that a scheme or artifice to defraud had been 
established, and we do not think the instruction given could hâve been 
so understood by the jury. What the court meant to say was that it 
was for the jury to décide whether or not there was a scheme or arti- 
fice to defraud, and that there was no substantial controversy but that 
the scheme, whatever it was, was to be eflfected by correspondence 
through the mails by the plaintiff in error, for the court proceeded 
to say that it appeared from the testimony without contradiction that 
the post oiifîce establishment was used extensively for the purpose 
of promoting the business in which the plaintiff in error was engaged. 
It appears from the bill of exceptions that it was admitted on the 
trial of the case that the plaintiff in error intended to use the mails 
of the United States in the furtherance of the business of the cor- 
porations described in the indietment, and that he did so use the mails. 
The bill of exceptions does not purport to contain ail of the instruc- 
tions nor ail of the testimony in the case, but it does appear there- 
f rom that the court instructed the jury as folio ws : 

"If you are satisfled from the testimony in this case, beyond a reasonable 
doubt, that the défendant made one or more of the false représentations charg- 
ed In the indietment in the sale of the mining stocks therein described, and 
that such false représentations were so made in pursuance of a scheme or 
artifice to defraud previously devised by the défendant, which was to be ef- 
fected by correspondence or communication wlth another person by means of 
the post office establishment of the United States, and that in and for exe- 
cuting such scheme or artifice the défendant deposlted in the post office of 
the United States the several letters described in the différent eounts of the 
indietment, you will flnd the défendant guilty as chargea." 

The court thereby properly submitted to the jury the questions at 
issue in the case. 

[4] Error is assigned to the instruction in which, after charging 
that it was not necessary that the government should prove that the 
scheme or artifice to defraud was devised within three years, the court 
proceeded to say to the jury : 

"If you find that such a scheme or artifice was devised more than three 
years prier to the return of the indietment, but that the scheme or artifice 
was still in existence and the défendant was operating under it within the 
three years, the case Is still without the statuts of limitations and may be 
prosecuted." 
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It îs contended that ail the éléments of the ofifense charged must 
fall within the period of the statute of limitations, namely, three 
years. No authority is cited to sustain this proposition, and we find 
it without merit. The plaintiff in error was not indicted for devis- 
ing a scheme or artifice to defraud. He was charged with using the 
mails in pursuance of such a scheme. The statute provides that, "if 
any person havirig devised or intending to devise any scheme or arti- 
fice to defraud" by means of the United States mails shall place in or 
receive from any post office of the United States any letter or pack- 
age, he shall be punishable, etc. It is plainly immaterial when the 
scheme may hâve been devised. To hold otherwise would lead to 
the absurd conclusion that one might devise a scheme to defraud by 
the use of the mails, then lay it aside for three years, and thereafter 
proceed to carry it out with impunity. "Each letter so taken out or 
put in constitutes a separate and distinct violation of the act." In 
re Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 174. 

[5] We hâve no authority to review the ruling of the court below 
on the motion for a new trial, which is assigned as error. That rul- 
ing, even when based on affidavits of matters occurring after the sub- 
mission of the case to the jury, rested in the sound discrétion of the 
trial court. Holmgren v. United States, 156 Fed. 439, 84 C. C. A. 
301, affirmed in Holmgren v. United States, 217 U. S. 509, 30 Sup. 
Ct. 588, 54 t. Ed. 861, 19 Ann. Cas. 778. 

Other assignments of error are presented, but we find in them 
nothing prejudicial to the rights of the plaintifï in error. 

It is ordered that the judgment be reversed and the cause remanded 
to the court below, with directions to enter such judgment on the. 
verdict of the jury as the justice of the case requirçs and the acts 
of Congress authorize. 



ATCHISON, T. & S. F. ET. CO. v. TAYLOR. 

(Circuit Court of Appeais, Eightli Circuit. May 6, 1912.) 

No. 3,611. 

1. NeGLISENCE (i 83*)— CONTRIBUTOBY NEGLIGENCE — liAST CHANCE RuLE. 

What Is known as the last chance rule in actions for négligence does- 
not destroy or supplant the doctrine of contributory négligence, but is an 
exception or qualification whlch présupposes négligence of the défendant 
and contributory on the part of the person Injured, and imposes liabllity 
if, after perceiving the dangerous position in whiCh the latter has negli- 
gently placed, hlmself, the injury might then hâve been avolded by the 
défendant by the exercise ofreasônable care. It does not apply where 
there is no négligence of défendant occurring after that of the person 
injured or where the défendant does not discover his exposure to danger 
in time to prevent the injury. , ; 

[Ed, Note.— -For other c^ses, see Négligence, Cent, Dig. § 115; Dec. 
Dig. § 83.*i 

2. Raileoaps (§282*)— Opération, of Eaileoad Tbains — Flying Switch. 

The rulê that the maklng of a flying switch on a rallroad is négligence 
as a matter of law is not of unlvérsal application, but has référence to 

•For otliér QtMeB séé same topic & § nvIiIbes In Dec>-& Am. Digs. 1907 to date, & Rep'r Indexe» 
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travelers on public roads and others rightfuUy erossing the track who 
are entltled to approprlate signais of approacliing trains or cars, and in 
other cases whether such method of switchlng Is négligent dépends on 
the circumstances and the way the work is done. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 910-923 ; Dec. 
Dig. § 282.*] 

3. Kaileoads (§ 278*) — Injuby to Licensee on Tbain — Injxjet Avoidable 
notwithstanding cohteibtjtobt negligence. 

PlaIntiîE's intestate shipped a car of houseliold goods and live stock 
on defendant's rallroad under a contract whlch permitted hlm to accom- 
pany the shipment free of charge, but eontalned an agreement on his 
part to remaln in the caboose while the train was in motion, and that 
he would not be on any freight car while switching was being done, and 
provided that défendant should not be llable for hls injury while vio- 
lating such conditions. He was rlding in his car, however, when it 
reached its destination, and was shunted upon a siding, and was killed 
by its comlng Into violent collision with another car. Just before the 
switch was made, he was seen in the car by the conductor. The car 
was ridden by a brakeman, but, when he attempted to stop it, a boit In 
the brake mechanlsm broke, and he lost control of it. The brake had 
been examined and tested by the conductor and brakeman just before 
the switch was made and found in apparently good order; the defect 
being one not readlly discoverable. Held that, after the présence of de- 
ceased in the car was dlscovered, there was no négligence on the part 
of défendant which rendered it liable for his death. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 891-900; Dec. 
Dig. § 278.* 

Injuries to licensees on train, see note to Chamberlain v. Plerson, 31 
C. C. A. 164.1 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action at law by Charles E. Taylor against the Atchison, Topeka & 
Santa Fé Railway Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

S. T. Bledsoe (J. R. Cottingham, George M. Green, and John Dever- 
eux, on the brief), for plaintiff in error. 

H. B. Martin (A. F. Moss, Bayard T. Hainer, V. E. Mcinnis, and 
Mi E. Turner, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was an action by the next of kin of 
James E. Taylor, deceased, to recover damages for his death in a rail- 
road accident. The plaintiff recovered judgment in the Circuit Court 
and the railway company suçd out this writ of error. 

Taylor shipped a car load of household effects, farming implements, 
and live stock from Nebraska to Bliss, Okl. At Kansas City, Mo., 
where the défendant company received the car, an emigrant outfit con- 
tract was executed permitting Taylor to accompany the shipment with- 
out charge. It recited that travel by freight trains or in freight cars 
was necessarily more dangerous than upon passenger trains, and con- 
tained agreements by Taylor that he would "remain in a safe place 
in the caboose attached to the cars while the train is in motion," that 
he would "not get on or be on any freight car while switching is be- 

*For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ing donc at stations or other places," and that, if he was injurcd whîle 
violating those conditions, the company should net be liable. The train 
reached Bliss in the nighttime and Taylor, who was riding in the 
freight car in violation of his contraét, was killed when the car was 
shunted to a siding by a flying or drop switch and violently collided 
with another car standing there. The contract was a valid one, and 
none of the trainmen were authorized to waive or modify jts provi- 
sions. 

[1] So far, it would appear that the case was a plain one for the 
Company, but the plaintiff relies upon what is commonly termed the 
"last chance rule" ; that is to say, that the employés of the company 
in charge of the train negligently made the switch and caused the ac- 
cident with prior knowledge that, Taylor was in the car and in a dan- 
gerous position. It is doubtf ul that the pétition was f ramed to présent 
this cause of action, but it contains an averment which, standing alone, 
would be sufficient, and as the trial proceeded in part at least along 
that line, and the trial court gave instructions upon it, the case of 
plaintiff will be regarded as being so founded. There is no other 
ground upon which plaintiff has any standing in court. This is prac- 
tically conceded by counsel. 

The limitations of the last chance rule hâve been quite often defined 
by this court. It does not supplant or destroy the doctrine of con- 
tributory négligence, but is an exception or qualification, and dépends 
upon spécial and particular conditions which must be made to appear. 
It présupposes négligence of the défendant and contributory négligence 
on the part of the person injured and imposes liability if after per- 
ceiving the dangerous position in which the latter has negligently 
placed himself the injury might then have been avoided by the former 
by the exercise of reasonable care. It does not apply where there is 
no négligence of the défendant occurring after that of the person in- 
jured, or where the défendant does not discover his exposure to danger 
in time to prevent the accident. Illinois Central Railway Co. v. Acker- 
man, 76 C. C. A. 13, 144 Fed. 959; Denver City Tramway Co. v. 
Cobb, 90 C. C. A. 459, 164 Fed. 41 ; St. Louis & S. F. Railroad Co. 
v. Summers, 97 C. C. A. 328, 173 Fed. 358; Illinois Central Railway 
Co. V. Nelson, 97 C. C. A. 331, 173 Fed. 915. It must affirmatively 
be pleaded, if relied on. Hart, Adm'r, v. Railway, 196 Fed. 180, 115 
C. C. A. (decided at the December term, 1911), 

Taylor rode in the freight car from a point in Kansas to its destina- 
tion, Bliss, 0kl. He was accompanied by a brother who concealed him- 
self from observation, and was unlawf ully securing transportation. Be- 
fore the flying switch was made, the sliding door of the car was opened 
about two feet, and Taylor stood upon some boxes with his head out 
of the opening. He remained in this position while the switch was be- 
ing made. The collision with the car upon the siding caused the door 
to close and crush his head. It is not claimed by plaintiff that Taylor 
had permission to ride in the car, or that the trainmen knew he was 
there until just before the switching opération was begun. Whether 
they knew it then was contested at the trial. The only witness for 
plaintiff who said they knew was the brother who testified to a coa- 
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versation between Taylor standing at the partly opened door and the 
conductor whom he identified as being upon the ground with his lan- 
tern. We regard this point as settled by the verdict of the jury, 
though there is much force in the contention of défendant based upon 
the déniais of its witnesses and the unf avorable opportunity of the 
brother for seeing the things to which he testified. We therefore hâve 
Taylor in a dangerous position in the freight car in which he had 
contracted not to ride or be while switching was being donc ; also the 
knowledge of the conductor who controlled the movements of the 
train. The next inquiry is, Wherein was the company thereafter nég- 
ligent? It cannot be doubted that the car after being drop switched 
to the siding went down rapidly and collided with another car with 
great violence. 

[2] It has been held that the making of such a switch is négligence 
as matter of law, but that is with référence to travelers on public roads 
and others rightfully crossing the track who are entitled to appropriate 
signais of approaching trains or cars. Such a rule is not of universal 
application, nor does it apply hère. In the practical opération of rail- 
roads there are conditions which make that method of breaking up 
a train or distributing cars entirely proper, if not necessary, and it is 
customarily followed. Whether its adoption in a case like this is nég- 
ligence would dépend upon circumstances and the way the work was 
done. 

[3] In making a drop switch, the movement of the car after it 
leaves the engine and goes upon the siding is controlled by an ordinary 
hand brake operated by a brakeman who rides the car. In the 
présent instance, a brakeman was on top of the car, but, when he 
attempted to apply the brake the boit which passes through the brake 
stafï and to which the chain is attached broke, the chain was de- 
tached, he lost control of the car, and the collision which caused the 
accident occurred. The évidence was undisputed that just before 
the drop switch was made the conductor and brakeman examined 
and tested the brake and found it apparently in good order; that 
the defect in the boit was an old one and was in the part within 
tbe brake staff and therefore not discoverable by such inspection as 
it was practicable for them to give ; also, that, had the boit not broken 
and the chain become detached, the brakeman could hâve stopped 
the car and prevented the collision. If this was the proximate cause 
of the accident, Taylor was not relieved by the last chance rule of the 
conséquences of his contributory négligence in voluntarily placing 
himself in a dangerous position in express violation of his contract; 
and, of course, what would hâve affected Taylor's right of recovery 
had he survived, likewise afïects the right of the plaintiff, his next of 
kin. In Illinois Central R. Co. v. Nelson, supra, we said : 

"A defect in mechaiilcal appllances, exlsting before and eontiuulng untll 
after the injury, not susceptible of being rectifled after the discovery of the 
danger carelessly incurred and before the injury is done, Is not super%'ening 
négligence within the rule invoked. Were it otherwise, négligence on the part 
of others would hâve to be anticipated and provided for in adopting précau- 
tions to prevent accidents ; but that is not in the measure of one's duty." 

196 F.— 56 
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Though requested by the company, the court refused to instruct 
upon this principle of law. On the contrary, the jury were erroneous- 
ly allowed to regard the defective appliance as an affirmative négligent 
factor within the last chance rule. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



CHICAGO, M. & P. S. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Mnth Circuit. May 6, 1912.) 

No. 2,049. 

1. Railboads (§ 229*) — Safe Appliances—Deawbaes— Location— "Feeight 
: C'abs." 

Safety Appliance Aet March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3174), provided that wltliin 90 days after the passage of the 
act the American Eailway Association was authorized to deslgnate to 
thé Interstate Commerce Commission the standard helght of drawbars 
for freight cars, for each of the several gauges of railways in use in 
the United States, and should flx a maximum variation from such stand- 
ard helght to be allowed betvveen the drawbars of empty and loaded 
cars. The section then requires ail common carriers engaged In Interstate 
commerce to conform thelr cars thereto, and Imposed a penalty for the 
use in Interstate commerce after July 1, 1895, of cars not conforming to 
the standard. Seld, that the term "freight cars," as used in such sec- 
tion, included the locomotive at the head of the train and the caboose at 
the other end,< so that the use of a locomotive with a drawbar on the 
front end not conforming to the specifled height constituted a violation 
of the act. 

[Ed. Note. — For other cases, see Eàllroads, Cent. Dlg. § 743; Dec. Dig. 
§ 229.* 

Por other définitions, see Words and Phrases, vol. 4, p. 2976.] 

2. Railboads (§ 229*) — Equipment— Defective Drawbae. 

Where a locomotive engaged In Interstate commerce was equipped wlth 
a drawbar on the front end of improper helght. In violation of Safety Ap- 
pliance Act March 2^ 1893, e. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 
S174), as amended by Act March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. 
St. Supp. 1911, p. 1314), the use of such locomotive in Interstate com- 
merce while so equipped constituted a violation of the act, though, after 
an unsuccessf ul attempt to use the front drawbar for the transf er ol' 
cars, the locomotive was sent to the roundhouse and reversed, and there- 
after only the tank end was used to couple the locomotive to cars. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 743 ; Dec. Dlg. 
i 229.* 

Duty of rallroad companiës to furnlsh safe appUanceSi see note to Fel- 
ton V. BuUard. 37 C. O. A. 8.] 

In Error to the District Court of the United States for the District 
of Montana. 

Action by the United States against the Chicago, Milwaukee & 
Puget Sound Railway Company. Judgment for plaintiff. 

M. S. Gunn, of Helena, Mont., and H. H. Field, of Seattle, Wash., 
for plaiiitifï in error. 

James W- Freeman, U. S. Atty., and C. M. List and Philip J. 
Doherty.Sp. Asst. U. S. Attys. 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The United States brotight an action 
to recover a penalty of $100 for an alleged violation of Act Cong. 
March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
known as the "Safety Appliance Act." The violation alleged was 
the failure on the part of the plaintiff in error to comply with sec- 
tion 5 of the act, in that the height of the drawbar on the front end 
of a certain engine, measured perpendicularly from the tops of the 
rails to the center of the drawbar, was 30 inches, whereas the stand- 
ard height for drawbars for freight cars on standard gauge roads 
as prescribed by the Interstate Commerce Commission was 341/2 inch- 
es measured from the tops of the rails to the center of the draw- 
bars, with a permissible maximum variation between loaded and empty 
cars of 3 inches. The government inspectors testified that on Janu- 
ary 10, 1910, the coupler on the front end of the engine was being 
used in switching cars in the yard, and, while it was attached to a 
string of cars, the cars broke loose from the engine on account of 
the defective condition of the pilot beam that holds the coupler, with 
the resuit that the drawbar was lowered; that thereafter the engine 
was taken to the roundhouse, turned around, and was taken down to 
the west end of the East Butte yard, and used to make up a transfer 
train for Butte, the rear end of the tender being used for this pur- 
pose. 

[ 1 ] The plaintifï in error moved for a directed verdict in its f avor, 
but the court below directed a verdict against it. The plaintifï in er- 
ror contends that this was error, for the reason that locomotives are 
not included in the désignation "freight cars" as used in section 5 
of the a:ct. It is admitted that in Johnson v. Southern Pacific Co., 
196 U. S'. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, in construing section 
2 of the act, which prohibits the use of cars in Interstate traffic un- 
less eqUippéd with automatic couplers, it was held that locomotivéé are 
included in the term "cars," but it is argued that "cars" is a gênerai 
term, and may well include ail kinds of rolling stock, whereas "freight 
cars" is a spécifie désignation of certain kinds of cars, and its mean- 
ing is not to be extended beyond the précise terms used. In the 
Johnson Case the court said: 

"Tested by context, suljject-matter and object 'any car' meant ail kinds 
of cars runnlEg on the rails, Includlng locomotives, and this fact Is support- 
ed by the dictlonary deflnitioiis and by many judicial décisions, some of them 
havlng beérirendered in construction of this act." 

We thiqk, in view of the language of the act and its purpose, it 
was interided to include within the term "freight cars" ail cars used 
in the movement of freight, whether freight was actually stored in 
them or they were used for the purpose of moving the train, and 
that there is included therein the locomotive at the head of the train 
and the caboose at the other end. The evils to be remedied and the 
dangers to be averted were just as great and demanded législation as 
much in the case of; a loconiptiye as in the case of any car in the 
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train. But ail doubt is removed by Act March 2, 1903, c. 976, 32 
Stat. 943 (U. S. Comp. St. Supp. 1911, p. 1314); which amended the 
prior act, an.d enacted that its provisions and requirements relating 
to automatic couplers and heights of drawbars, etc., "shall be held to 
apply to ail trains, locomotives, tenders, cars and similar vehicles used 
on any raiiroad engaged in interstate commerce." In Southern Rail- 

way V. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. , 

the court said that the effect of this amendment was to enlarge the 
scope of the prior act. Said the court : 

"For thèse reasoiis it must be held that the original act, as enlarged by 
the amendatory one, is Intended to embrace ail locomotives, cars and similar 
vehicles used on any raiiroad whioh is a highway of interstate commerce." 

[2] But it is contended that a verdict should hâve been directed for 
the plaintiff in error upon the proof that, after the unsuccessful at- 
tempt to use the front end of the locomotive for the transfer of cars, 
the locomotive was sent to the roundhouse and reversed, and there- 
after the other end only was used. We do not see how that fact 
mended the situation in any degree whatever. The defective draw- 
bar still remained on the front end of the engine, and the defective 
engine remained in use. It may be true that no reasonably prudent 
raiiroad employé would hâve attempted to couple to the front end of 
the locomotive with knowledge of its condition, but that fact does not 
avoid the violation of the statute. The defective drawbar remained 
a danger and a menace, and, when ail is said, the fact remains that 
its use in that condition was prohibited. United States v. Denver R. 
G. R. Co., 163 Fed. 519, 90 C. C. A. 329; United States v. Central 
of Georgia Ry. Co. (D. C.) 157 Fed. 893; United States v. Philadel- 
phia & R. Ry. Co. (D. C.) 160 Fed. 696 ; United States v. Atchison, 
T. & S. F. Ry. Co. (D. C.) 167 Fed. 699; United States v. Balti- 
more & 0. R. Co. (D. C.) 170 Fed. 456. We are referred to Wabash 
R,,Co. V, United States, 172 Fed. 864, 97 C. C. A. 284, as authority 
for the proposition that a locomotive engine used in interstate com- 
merce need not necessarily hâve an automatic coupler at both ends. 
The court in that case held there was no violation of the Safety Ap- 
pliance Act in the use of an engine which had originally been equipped 
with automatic couplers at the A end and the B end, but thereafter 
the lock chain had been disconnected and the knuckle removed from 
the coupler at the B end, leaving that coupler in such a condition 
that no other car could be coupled thereto or uncoupled therefrom, 
and where it appeared that the coupler at the A end was the only one 
used at the time in question in moving interstate traf5c. While with 
ail respect for that court we are inclined to doubt the correctness of 
that ruling, we find it sufificient for the présent case to point to the 
différence between that case and this. There the coupler had been 
disconnected and the knuckle taken out "in pursuance of a purpose 
that it should not be used." In the case at bar the plaintiflf in error 
was found using a defective coupler at one end of the engine, and 
thereafter, having reversed the engine, was found using the other end 
for the purpose of tranfeferring cars. Nothing was shown indicative 
of a purpose to refrain from using both ends of the locomotive for 
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coupling, and no portion of the defective coupling device was removed. 
That device remained, as it was before, a trap to the unwary. The 
law may not require that a locomotive shall be equipped with couplers 
at both ends, but it does require that, if a locomotive is so equipped, 
the couplers shall be such as to comply with the Safety Appliance Act. 
The judgment is affirmed. 



CITY OF OMAHA v. AMIOT'R & CO. 
(Circuit Court of Apiieals. Eighth Circuit. May 6. 1912.) 

Xo. .'{,.575. 

1. Indemnitï (§ 15*)— -Pétition— Staïement of Cause of Action. 

Where the plaintiff in un action against a city for a pcrsonal iujury 
caused by tlie blowing clown of a billboard alleged that the billboard was 
dangerous because of original improper construction, and also because of 
decay and failure to repair, and a gênerai verdict was returned for 
plaintiff, the pétition in an action by the city on the Judgment to recover 
over against the original owner of the billboard does not state a cause 
of action, unless it allèges facts showing that défendant was legally re- 
sponsible on both grounds. 

[Ed. Note.— For other cases, .see Indeninity, Cent. Dig. §§ .'Î6-40, 42-47; 
Dec. Dig. § 15.*] 

2. INDEMNITT (§ 13*) LlABILITY FOB I^fJUBY — PKOXIMATE CAUSE. 

A person injured while walking on a street of a city by the blowing 
down of a billboard erected on private property sued and recovered a 
Judgment against the city, which the latter paid, and then brought an 
action to recover over against défendant, which constructed the billboard, 
on the ground that it had been negllgently permitted to beconie out of 
repair and dangerous. It was shown that défendant had sold and dellv- 
ered possession of the billboard to another seven months before the in- 
jury occurred. Held that on such facts plaintiff could not recover, slnce, 
even if the dangerous condition exlsted at the time of defendant's sale, 
it became the duty of the purchaser to make the repairs, and his négli- 
gent failure to do so intervened, and was the proximate cause of the 
injury. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 29-35; Dec. 
Dig. § 13.*] 

In Errer to the Circuit Court of the United States for the District 
of Nebraska. 

Action at law by the City of Omaha against Armour & Co. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

W. H. Herdman and W. J. Connell (John A. Rine, on the brief), 
for plaintiff in error. 

T. J. Mahoney (J. A. C. Kennedy, on the brief), for défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Bemis, while walking along a public thor- 
oughfare in Omaha, Neb., was injured by a billboard being blown over 
by a high wind. The billboard had been erected on private property 
near the street line. Bemis sued the city for damages and the city 

«For ottiOT cases ie« same topic & S «umbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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notified Armour & Co., a corporation, to come in and défend. Armour 
& Go. did not appear, Bemis obtained judgment, and the city, having 
paid it, brought the présent action against the company for reimburse- 
ment. When the issues in this case were made up, the company moved 
for and was given judgment on the pleadings, of which the city now 
complains. 

The city relies on the judgment obtained by Bemis as conclusive 
against the company of the fact of the injury, its cause, and extent. 
Robbins v. Chicago, 4 Wall. 657, 18 L. Ed. 427; Washington Gas- 
light Co. V. District of Columbia, 161 U. S. 316, 16 Sup. Ct. 564, 40 
L. Ed. 712. But whether the company is liable to the city dépends 
upon its connection with the cause of the accident and the issues which 
were determined in the Bemis action. The pleadings in the présent ac- 
tion, upbn which the trial court held against the city, show that the 
billboard was erected in November, 1899, by a copartnership the mem- 
bers of which caused Armour & Co. to be incorporated in April, 1900, 
and became its sole stockholders. The company took over the billboard 
with the other partnership property and owned and used it until 
September, 1901. It then sold it to the firm of Harrison & Morton 
who continued to own and use it until April, 1902, when its fall in- 
jured Bemis. It will be observed that the company had nothing to 
do with the structure for seven months prior to the accident. 

[1] The pleadings also show that Bemis, in his action against the 
city for failure to perform its duty with respect to the safety of 
public highways for travel, charged that the billboard was danger- 
ous, first because of original improper construction, and, second, be- 
cause of decay and failure to repair at the time of the accident, and 
that this condition had existed long enough to affect the city with 
notice. The verdict of the jury in that case was gênerai, and it does 
not appear by any averment in the pleadings whether Bemis recovered 
on both grounds or but one, nor, of course, if but one, which one, 
theref ore, according to à f amiliar raie, the company is not concluded 
by the resuit, unless it was legally responsible for both grounds. Rus- 
sell V. Place, 94 U. S. 606, 24 L. Ed. 214. In other words, the con- 
clusiveuiess of the judgment upon the company, not a party to the 
action, but notified to défend, dépends upon its responsibility for every 
specified négligent act or omission upon which the verdict in the Bemis 
case might have proceeded, for, if there be one not attributable to the 
fault of the company, it may have been, for aught we know, the-very 
one which influenced the jury. Therefore we will refer only to the 
second charge of négligence made by Bemis against th'è city, and for 
the purpDses of the présent case it should be regarded as the founda- 
tion for his verdict and judgment. In this connection it should be said 
that the présent action is not an original, independent one by the city 
for négligence of the company. Were it of that character, the stat- 
uts of limitations would be an effective bar. Onthe contrary, it is 
founded on the judgment of Bemis against the . city, the primary 
responsibility of the company for'the particulàr négligent act or Omis- 
sion which caused his injury and on account of which he recovered, 
and the duty of the company to hold the city harmless from the loss 
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so caused. Extrinsic évidence would be admissible to show this pri- 
mary responsibility of the company, but not to show it guilty of some 
other négligence not involved in the Bemis action, and the avermeots 
of the pleadings before us must be similarly restrained. 

[2] It is quite apparent that if the billboard had become dangerous 
to passers-by solely through neglect to repair the decay and ravages 
of time, and, as Bemis averred, that condition had existed sufficiently 
long to hâve charged the city with notice, the city was liable; but 
liability of the company which parted with its ownership seven months 
before would not necessarily follow. The complaint of Bemis might 
hâve been fully sustained by proof of a dangerous condition for a 
period before the accident of much less than seven months. During 
that period the duty to repair rested on the owners, Harrison & Mor- 
ton, not on the company. To avoid this conclusion, the city avers in 
the présent action that the condition of the billboard at the time of 
the accident also existed during the time the company owned it. This 
averment is contrary to common knowledge of the progressiveness of 
decay of such structures, but, taking it at its face, it must still be said 
that no accident happened while the company owned or controlled the 
billboard, and its failure to repair does not appear to bave been the 
négligence which resulted in the judgment of Bemis against the city. 
There is no claim that the sale by the company was not in good faith, 
or that it retained any interest whatever or control over the property. 
It could not thereafter hâve lawfully made altérations or repairs or 
otherwise interfered with the exclusive dominion of the owners. There 
are cases which hold that where a person erects or créâtes on his prem- 
ises a permanent or continuing nuisance a sale will not absolve him 
f rom responsibility, but the case hère is not of that character. In the 
phase of the case we are considering and which is controlling the bill- 
board must be regarded as having been originally a lawful, proper 
structure. It became dangerous only through failure to maintain it in 
good repair. The duty to repair was an incident to ownership or con- 
trol, and there was neglect for a period, while the company had neither, 
long enough to hâve constituted the négligence specified in Bemis' 
pétition and to hâve been the proximate and efficient cause of his in- 
jury. True, according to the averment of the pleadings, the condition 
of disrepair began when the company owned the billboard. Counsel 
say it "originated" then. But that is not like the érection or création 
of a permanent or continuing nuisance within the doctrine of the cases 
referred to. As already observed, no in jury came of it. The owner- 
ship and control of Harrison & Morton, the accompanying duty, and 
their neglect to discharge it intervened. 

The judgment is affirmed. 



888 196 FEDERAL REPORTER 

KAI.EN V. UNITED STAÏES. 
(Circuit Court o£ Appeals, Ninth Circuit May 6, 1912.) 

No. 2,052 

1. Ckiminal Law (§ 1167*) — Appeal and Ebrob— Harmless ERiton. 

Wliere a défendant indicted on two counts was convicted on both and 
glven less than the maximum sentence permlsslble under either oue, it 
is no ground for reversai of tlie judgment tliat one of tlie counts niay 
hâve been détective. 

[Ed. Note.— For other cases, eee Crlmlnal Law, Cent. Dig. §§ 3101, 3103- 
3106 ; Dec. Dig. $ 1167.*] 

2. Cbiminal Law (§ 1129*) — Appeal and Ebror— Assignment dp Ekroes. 

A gênerai assignment of "error in law occurring at the trial and ex- 
cepted to by the défendant" is not sufEcient to call attention to any par- 
ticular error or to require its considération by the appellate court. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 2954-2964 ; 
Dec. Dig. § 1129.*] 

3. Cbiminal Law (§§ 1153, 687*) — Recalling foe Cboss-Bxamination— Eb- 

viEW— Mattkbs of Discrétion. 

Permitting the district attorney in a crimlnal case to reeall the de- 
fendant for further cross-examination after défendant bas closed bis case 
is a matter within the discrétion of the trial court and not revlewable. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 3061-3066, 
1621, 1622, 1625; Dec. Dig. §§ 1153, 687.*] 

4. Commerce (§ 47*) — Interstate Commerce— White Slaveby Act— Constitu- 

tionality. 

Act June 25, 1910, c. 395, 36 Stat. 825 (U. S. Comp. St. Supp. 1911, p. 
1343), commonly known as the White Slavery Trafflc Act, making It a 
crimlnal offense for a person to transport or assist or pay for transporta- 
tion from one state to another of any woman for an immoral purpose, is 
within the power of Congress to regulate Interstate commerce and is con- 
stitutional. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 26 ; Dec. Dig. 
{ 47.*] 

In Error to the District Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

Criminal prosecution by the United States against Dan Kalen. 
Judgment of conviction, and défendant brings error. Affirmed. 

W. C. Donovan and W. W. Zent, both of Spokane, Wash., for 
plaintiff in error. 

Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was indicted for 
violation of the act of Congress of June 25, 1910 (36 Stat. 825), gen- 
erally known as the White Slavery Traffic Act. The indictment con- 
tained two counts, one under section 2 of the act, and the other under 
section 4. He was convicted on both counts. 

The contention is made that the second count does not follow the 

*For other cases see aame topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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ianguage of the fourth section of the act, and that ît charges no of- 
fense. It charges that: 

The plaintlff in error on a date named "did knowingly and unlawfuUy 
transport and cause to be transported from the state of Washington into the 
State of Montana in Interstate commerce, one certain woman, to wit, Mabel 
Rea, which said Mabel Eea vvas then and there under the âge of 18 years, 
with the Intention and purpose then and there to induce, incite and compel 
such woman to become a prostitute, and give herself up to debauchery, con- 
trary to the form of the statute in such case made and provided," etc. 

[1] It is true that the count does not follow in ail respects the 
language of the statute, but it contains the substance of it, and ail 
that was necessary to be alleged in order to show that the acts of the 
plaintifï in error constituted a violation of the act. But if it were 
true that the second count was pleaded in such a defective manner as 
to charge no offense under the act, that fact would not be ground 
for reversing the judgment. Under the second section of the act, 
the punishment prescribed is imprisonment not to exceed five years, 
or a fine not to exceed $5,000, or both. While the punishment per- 
missible under the fourth section is greater, the plaintiff in error, hav- 
ing been convicted under both coùnts, and having been sentenced to 
but three years in the penitentiary, is in no position to avail himself 
of any defect there may hâve been in pleading the second count. 

[2, 3] It is contended that the court erred in permitting the plaintiff 
in error to be recalled for further cross-examination by the district 
attorney after the case had been closed for the plaintiff in error, and 
that he was required to answer the question, "You were fired from 
the police department, were you not?" It is not denied that this was 
proper cross-examination of the testimony given by the plaintiff in 
error while testifying in his own behalf, in which he had saidi that he 
had resigned from the police department. It would be a sufficient an- 
swer to the contention to point to the fact that the plaintiff in error did 
not, in his assignments of error, assign error to that ruling of the court. 
The gênerai assignment of "error in law occurring at the trial and ex- 
cepted to by the défendant" is not sufficient to direct the attention to any 
particular error. But, aside from that, however, we find no error in the 
ruling of the trial court. The objection which is made is that the 
district attorney was permitted to recall the plaintiff in error for such 
cross-examination after his own testimony had been closed. The grant- 
ing of such permission was within the discrétion of the trial court. 

[4] It is urged that the act of Congress under which the plaintiff in 
error was indicted and convicted is unconstitutional ; that, while it 
purports to be the régulation of commerce, it is not in fact the reg- 
u'ation of commerce. The constitutionality of the act has been brought 
•n question and sustained in two cases (United States v. Westman [D. 
C] 182 Fed. 1017, and United States v. Warner [C. C] 188 Fed. 
682). In view of what has been said in the décisions of the Suprême 
Court in Gibbons v. Ogden, 9 Wheat. 1, 189, 194/ The Passenger 
Cases. 7 How. 283, 12 L. Ed. 702, Mobile v. Kimball, 102 U. S. 691, 
26 L. Ed. 238, and Covington Bridge Co. v. Kentucky, 154 U. S. 
204, 14 Sup. Ct. 1087, 38 L. Ed. 962, ail expressing the gênerai doc- 
trine that, while commerce is defined to be an exchange of com- 

M u Ed. 23. 
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modities, it is in fact broader and more comprehens|ve in scope, and 
includes navigation and ail forms of intercourse, whether by com- 
mqnication by telegraph, or travel by passengers on trains or beats, 
we are not convinced that the act is unconstitutional. In the Lottery 
Case, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492, it was held 
that the transportation of lottery tickets by carriers f rom one state 
to another is interstate commerce which Congress may prohibit, and 
that such législation prohibiting the carriage of such tickets is not in- 
consistent with any limitation or restriction imposed by the Constitu- 
tion upon the exercise of the powers granted to Congress. 
We find no error, The judgment is affirmed. 



CHARLES E. HIRES CO. v. VILLEPIGUE. 

(Circuit Court of Appeals, Elghth Circuit. May 14, 1912.) 

No. 3,649. 

Tbade-Marks and Trade-Names (§ 69*) — IInfaib compétition — Injunction. 

To authorlze the grantlng of an injunction to restrain unfair compéti- 
tion in trade, there must be évidence wblch satisfies the court that there 
was a wrongful Intent In fact, or Justifies the inference from the Inerlta- 
ble conséquences of the act complained of. 

[Ed. Note. — For other cases, see Trade-Marlts and Trade-Names, Cent. 
Dig. §80; Dec. Dig. § 69.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer y. Muller, 20 C. C. A. 165; I^are v. Harper & Bro., 30 C. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Suit in equity by the Charles E. Hires Company against August 
F. Vilkpigue. Decree for défendant, and complainant appeals. Af- 
firmed. 

Oliver Mitchell (Mitchell, Chadwick & Kent, on the brief), for ap- 
pellant. 

Shelby C. Brown and Bruce H. Grigsby (Brown & Grigsby, on the 
brief), for appellee. -, 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLÀND, Circuit Judge. This action was instituted to restrain; 
what is allêged to hâve been fraudulent and unfair business com- 
pétition \in tRe' use; by appellee of appellant's trade-namè. The Cir- 
cuit Court on final hearing dismissed the bill. The facts which in 
our judgment coriipel the afifirmation of the judgment of dismissal 
appear in the record as follows : 

From 1877 to 1890 Charles E. Hires was engaged in the manufac- 
ture of root béer préparations. Ih 1890 he sold his business, tb- 
gether vyith formulas, to the Charléis E. Hires Company, the appel- 
lant herein. Since 1890 the appellant , has been engaged in the man- 

*For otber cases see same topic & { NUiiBZS In Dec. A Am. Dlgs. 1907 to date, & Rep'r Indexes. 
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tifacture of extracts for making beverages, and the manufacture of 
a beverage called "Hires." The word "Hires" was registered by the 
appellant as a trade-mark on June 26, 1906, in the United States Pat- 
ent Office. The class of merchandise upon which said trade-mark 
was claimed to be used was root béer, root béer extract, and the dried 
ingrédients for making root béer. 

In 1904 the appellant put upon the market, sold, and advertised a 
fountain syrup for making root béer. It has spent $100,000 a year 
în advertising this syrup. The annual sales hâve amounted to more 
than $500,000. In 1888 Charles E. Hires put upon the market a 
préparation in Hquid form for making root béer. This préparation 
was called "Hires Improved Root Béer." One package was suffi- 
cient to make five gallons of béer. Subsequently the name of this 
package in liquid form was changed to "Hires Household Extract," 
and is still sold as such. 

In 1909 the appellee was a dispenser of soft drinks at Chanute, 
Kan. He advertised and sold what he called "Hires Root Béer." 
This béer was purchased in tanks from Charles W. Brown, propri- 
etor of the Brown Pharmacy, at said town of Chanute. Brown made 
the béer that he sold to appellee from Hires Improved Root Béer 
package hereinbefore described. In a circular issued with each pack- 
age of Hires Improved Root Béer, giving information as to the prép- 
aration of root béer from the liquid extract, the préparation when 
made was designated "Hires Root Béer." 

The appellant claims that, while any person might purchase a pack- 
age of Hires Improved Root Béer or Household Extract and do 
what he pleased with the same, he could not make béer from the same 
and call it "Hires." We do not stop to consider the validity of this 
claim, or as to whether, under the évidence, appellee is shown to 
bave been in business compétition with the appellant. We are sat- 
isfied that the judgment below must be affirmed for the following rea- 
sons : 

The appellee never knew that the appellant had any objection to 
his advertising and selling the béer which he sold as Hires Root Béer 
until he was served with process in this action, and when so notified 
he immediately ceased selling. He knew how the béer was made 
by Brown, but had no knowledge that would lead any prudent per- 
son to suspect that the béer which appellant in his circular called 
Hires Improved Root Béer could not be so called by him. We ap- 
prehend that, if appellee had sold root béer made from appellant's 
fountain syrup, there would hâve been no trouble. 

This is not a case of infringement of trade-mark, but to restrain 
unf air business compétition ; in other words, to restrain appellee from 
selling to the public tmder appellant's trade-name a root béer that 
is not in fact that of appellant. In this class of cases, before a bill 
for injunction will be sustained, there must be évidence that will sat- 
isfy the court that there was a wrongful intent in fact, or justify the 
inference from the inévitable conséquences of the act complained of. 
Elgin National Watch Company v. Illinois Watch Company, 179 U. 
.S. 665, 21 Sup. Ct. 270, 45 E. Ed. 265; McLean v. Fleming, 96 
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U. S. 245, 24 ly. Ed. ,828; Lawrence Mfg. Company v. Tennessee 
Mfg. Company, 138 U. S. 537, 11 Sup. Ct. 396, 34 L. Ed. 997; Day 
V. Webster, 23 App. Div. 601, 49 N. Y. Supp. 314; Goodman v. 
Bohis, 3 Tex. Civ. App. 183, 22 S. W. 11; N. K. Fairbank Co. v. 
Windsor, 124 Fed. 200, 61 C. C. A. 233; Faber v. Faber (C. C.) 
124^ Fed. 603 ; Lamont, Corliss & Company v. Hershey (C. C.) 140 
Fed. 763. 

In the case at bar there is no évidence that the appellee intended 
in any way to defraud the appellant, and no such inference can be 
drawn from the sale itself. The appellee ceased from doing the act 
complained of as soon as he knew that the appellant objected. 

Decree affirmed. 



CITY OF GRAND RAPIDS et al. v. WAEREN BROS. CO. 
(Circuit Court of Appeals. Sixth Circuit. May 15, 1912.) 

No. 2,255. 

1. Appeal and Erhob (§ 954*) — Revievv — Discbetionaky Order. 

An order granting or refusing a prelimluary iujunction will not be 
reversed on appeal, unless the lovver court improvideutly exereised its 
légal discrétion iu mailing it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3S1S- 
3821 ; Dec. Dig. § 954.*] 

2. Patekts (§§ 294, 297, 298, 300*)— Suit for Infrinqement — Pueliminaby 

injunction. 

ïhe same gênerai principles wliich control tbe légal discrétion of tbe 
court or judge in granting or refusing prellminary injunctions generally 
in equity apply in suits for infringement of patents, and, to authorize 
the granting of the injunetion, it is not necessary that either the validity 
of the patent or its infringement should be shown beyond a reasonable 
doubt, but the court may properly take into considération the relative 
iujury which will resuit to the parties, respectively, from granting or 
refusing it. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 473, 481-48S, 
474, 478, 480 ; Dec Dig. §§ 294, 297, 298, 300.*] 

3. Patents (§ 306*) — Suit for Infringement — ^Preliminart Injunction — 

Discrétion of Court. 

"Whére, in a suit for Infringement, the question of infringement as 
presented to the court on a motion for preliminary injunction was 
doubtful and of great importance to complainant, which would sufCer 
irréparable Injury from a déniai of the motion if it should finally prevail, 
while the damages recoverable in such case as well as those which would 
resuit to défendants from granting the injunction if final décision should 
be in their favor were in the nature of things incapable of accurate as- 
certainment, it was not an abuse of discrétion to enter an order denying 
an injunction on condition that défendants give a bond to pay stipulated 
damages to the extent to which it can be seen they must necessarily 
accrue in case complainant should recover, and providing, in the alter- 
native, that, if such bond was not given, the injunction should issue on 
the giving of a similar bond by complainant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 500, 501; Dec. 
Dig. § 306.* 

Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 0. C. A. 123.] 

■For ottier cfiees see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Suit in equity by the Warren Bros. Company against the City of 
Grand Rapids and Edward W. Seamans. From an order entered on 
a motion for preliminary injunctiori, défendants appeal. AfSrmed. 

ïhis case Is here on appeal from an orier grantlng a temporary Injunction. 

The appellant Seamans having entered Into a contract with the clty ot 
Grand Rapids, Mich., for the paving of one of Its streets aceordlng to agreed 
spécifications, the appellee flled its bill, which is in the usual form, alleg- 
ing that the proposed improvement would infringe its (the Warren) patent. 
No. 727,505, and asking for a temporary injunction pendente Ute and for a 
perpétuai injunction and an accounting on the final hearing. The patent had 
been snstained by this court in Warren Bros. v. Clty of Owosso, 166 Fed. 309, 
92 C. C. A. 227, by the Court of Appeals of the Second Circuit (Warren Bros. 
V. City of New Tork, 187 Fed. 831, 109 C. C. A. 591), by the Circuit Court of 
the Middle District of Alabama (Warren Bros. v. Clty of Montgomery, 172 
Fed. 414), and in four other unreported cases. The public had generally ac- 
quiesced in its validlty, and the appellee had received large sums for the 
tise of the invention. The appellee had Incurred great expense in defending 
and introducing to the public its patented method of paving and in building 
up its large, grovj'ing, and profitable business in the United States and Canada. 
The appellants had been to no expense, except such as vvas incident to 
the making of the contract. The only question presented by the bill, aflîda- 
vlts, and exhibits for the court's considération was that of Infringement. The 
évidence was so evenly balanced that the court was unable unconditionally to 
dispose of the question on the preliminary hearing, and, finding a situation 
that called for the giving of security by the parties, assumed that the con- 
tractor, if wrongly prevented from performing his contract, would be damaged 
$1,000, and the clty $100 per month for such period of delay as an injunc- 
tion mlght cause; that $500 would be a substantial contribution by the de- 
feated party to the costs of the ultlmately successful party, although uot a 
sum suflicient to make him whole ; and that, in view of the statemeuts of 
connsel, a reasonable royalty for the construction of the improvement withia 
the terms of the patent would be $700. It is not claimed that any of thèse 
sums is excessive. Being unable to détermine the question of Infringement, 
the court denled the application for a temporary injunction: "Provided that 
the défendants (appellants), or either of them, shall within ten days from 
this date, file with the clerk of this court a good and suflicient bond to the 
complainant (appellee) in the pénal sum of two thousand dollars, approved 
by said clerk, conditloned that if It shall in this cause be ultlmately deter- 
mined that a pavement constructed in accordance with the contract spécifi- 
cation ♦ * • is an infringement of any valid claim of the said patent, 
the obliger shall pay, or cause to be paid, to the obligée the sum of twelve 
hundred dollars. Such bond shall contain a stipulation that said sum of 
twelve hundred dollars has been fixed by the order of this court as the liq- 
uida ted damages suffered by complainant (appellee) for such infringement, 
and the consent of the obligors that judgment may be entered for the amount 
due thereon in connection with and as a part of the final decree in this cause." 

It further ordered that, if the appellants should not file a bond within the 
tlme specifled, a preliminary injunction should issue as prayed, if the appel- 
lee, within 20 days from the date of the order, gave a bond in the sum of 
$3,000, binding the obliger. If the cause should be ultlmately determlned 
against it, to pay as stipulated damages to Seamens $1,500 in full, and to 
the clty of Grand Rapids $100 for each month or fraction thereof, until the 
détermination of the suit, or until the clty should let a contract for some 
other Improvement for the street in question, and to consent that judgment 
xnight be entered for such amounts as a part of the final decree in the case, 
but. If the appellee should not file such bond within the time specifled, then 
no preliminary injunction should issue. The appellants having failed to ex- 
écute a bond, the appellee in due time gave the bond exacted of it, and tbe 
appellants thereupon appealed. 
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ce. Bulkley, for appellants. 

J. M. Head (Wilson, Wilson & Rice and Arthur Driiikwater, on the 
brief), for appéllee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge, 

SATER, District Judge (after stating the facts as above). [1] In 
deterrriining whether the record présents réversible error, we are re- 
quired:to consider the correctness of the order from the same stand- 
point as that occupied by the court in gra:rtting it, and if we find, after 
a considération of the facts presented to that court for its action, that 
its légal discrétion to grant the order was not improvidently exercised, 
we should not disturb its action. Duplex Printing-Press Go. v. Camp- 
bell Printing-Press & M. Co., 69 Fed. 250, 252, 16 G. C. A. 220 (G. 
G. A. 6); Louisville Home Tel. Co. v. Cumberland Tel. &' Tel. Co., 
111 Eed. 663, 49 C. C. A. 524 (C. G. A. 6) ; Acme Acétylène Appliance 
Go. V. Commercial Acétylène Co., 192 Fed. 321, 112 G. C. A. 573 (C. 
C. A. 6). 

[2] Counsel are widely at variance as to the précise rule which con- 
trols in the granting of preliminary injunctions in patent cases. The 
appellants insist that the gênerai rules applicable to the granting of 
preliminary injunctions in equity cases hâve been so far restricted, 
when applied to patent cases, as to prohibit the granting of an inter- 
locutory. injunction, ilnless the complàinant's title and the defendant's 
infringement are admitted, or are so palpable and clear that the court 
can entertain no doubt on the subject. Illustrative of this view, which 
prevails in some of the circuits, are Parker v. Sears, 18 Fed. Cas. 
1159, 1 Fish. Pat. Cas. 93; Consolidated Fastener Co. v. Amer- 
ican Fastener Go. (G. C.) 94 Fed. 523 ; Standard Elevàtor Co. v. Crâne 
ElevatorCo., 56 Fed. 718, 6 C. C. A. 100 (C. C. A. 7); Blakey v. Na- 
tional Mfg. Co., 95 Fed. 136, 37 C. C. A. 27 (C. G. A. 3) ; American 
Elec. Novelty & Mfg. Co. v. Stanley, 142 Fed. 754, 74 G. C. A. 16 
(C. C. A. 2); Bowers Dredging Go. v. New York Dredging Go. (C. 
G.) 71 Fed. 980; Thomson-Houston Elec. Co. v. Wagner Elec. Mfg. 
Co. (C. G.) 130 Fed. 902. 

The appellants claim that when, under the rule so announced, the 
requisite proof is niade, the injunction will issue, whether there is 
imminent danger or not of irréparable injury should the injunction 
be withheld, i. e., the issuance of the writ dépends more on the pat- 
entee's statutory right to the maintenance of a monopoly of his in- 
vention than on the imminence ànd irréparable character,of the in- 
jury which may be inflicted by its déniai ; and that, unless such proof 
be made, the court may not weigh the seriôus conseqiiences to the de- 
fendant resillting from the grarit of the preliminary writ and dernand 
as an alternative for its déniai a bond from the défendant, or grant 
the writ to maintain the status quo; They also claim that the évidence 
submitted to show that, if the proposed pavement be constructed, the 
rights guaranteed to the appelleé under its patent and the soundness 
of the adjudications supporting its validity will be denied, and that 
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irréparable damages will resuit from a needless multiplicity of suits 
and their attendant expense and from interférence with its property 
rights, means no more than that tlie appellee, as a possible resuit of 
the déniai of the writ, may be required to bring other suits to enforce 
its right, and that to grant the writ, in the absence of proof of both 
the appellee's right and its threatened invasion, on account of such 
mère possibility, is not the proper exercise of judicial discrétion. The 
appellee concèdes that, in the absence of any proof of infringement, 
a court should not issue a preliminary injunction in a suit to maintaiii 
the status quo, but disputes ail of the appellant's other contentions, 
and, relying on the doctrine announced by Judge Jackson for this 
court in Blount v. Société Anonyme du Filtre, etc., 53 Fed. 98, 3 C. 
C. A. 455, and on Southern Pacific Co. v. Earl, 82 Fed. 690, 691, 27 
C. C. A. 185 (C. C. A. 9), maintains that the principles which govern 
courts in granting prehminary injunctions in patent cases are the same 
as those upon which courts of equity constantly act in granting sucli 
injunctions in other cases of équitable cognizance. In the Blount 
Case Judge Jackson reviewed Georgia v. Brailsford, 2 Dali. 402, 404, 
1 L. Ed. 433, and Lord Cottenham's opinions in Great Western R. 
Co. V. Birmingham & O. J. Ry. Co., 2 Phil. Ch. 602; Glascott v. 
Lang, 3 Myl. & C, 455, and Shrewsbury v. Railway Co., 1 Sim. (N. 
S.) 410, 426, and with great clearness and accuracy in the folio wing 
language adopted the principles announced in them as controUing in 
the granting of preliminary injunctions in patent cases : 

"The object and purpose of a preliminary Injunction is to préserve the 
existing state of tlilngs until the rights of the parties can be fairly and fuUy 
investigated and determined upon strictly légal proofs, and according to the 
course and principles of courts of equity. The prerequlsites to the allowance 
and Issuance of such injunctions are that the party applying for the same 
must gênera Uy présent a clear title, or one free from reasonable doubt, and 
set forth acts done or threatened by the défendant, which wlll seriously or 
Irreparably injure his rights under such title, unless restrained. The légal 
discrétion of the judge or court in acting upon applications for provislonal 
injunctions is largely controlled by the considération that the injury to the 
movlng party, arislng from a refusai of the writ, is certain and great, while 
the damage to the party eoœplained of, by the issuance of the injunction, is 
slight or inconsiderable. * * * The same gênerai principles announced in 
thèse authorities govern and control the légal discrétion of the judge or 
court ih granting preliminary injunctions in suits for the Infringement of 
patents." 

There was in that case a strong presumption of the validity of the 
patent. , In a suit pending in anotner circuit between the same parties, 
the complainant had been awarded a preliminary injunction. The 
complainant's title was undoubted. There had been gênerai public 
acquiescencè in its validity; the invention having been used only un- 
der license from the patentée. There was a fair presumption of in- 
fringement. ■■ The défendant had actively participated in procuring a 
license to manufacture and sell the patented article and in promoting 
and organizing a corporation to operate under the patent, of which 
corporation he was an ofiicer and in which he had a financial interest ; 
his conduct being such that, if his relation to the patent did not en- 
tirely estop him from questioning its validity, it at least gave rise to a 
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strdng equity în favor of the complainant. The appellatits urge that 
thèse facts so brought the case within the rule for which they contend 
that it did not call for an application of the principles stated by Lord 
Cottenham and the Suprême Court, and that Judge Jackson's conclu- 
sion in that respect is a mère dictum and at variance with the great 
weight of authority. The proof of infringement was not, however, 
so palpable and clear that the court entertained no doubt about it, nor 
did it affirmatively or finally dispose of the question of estoppel. The 
décision was clearly and necessarily based on the principles announced 
in the cases cited, and bas not been modified or disapproved by this 
court. On the contrary, in Société Anonyme du Filtre, etc., v. Allen, 
90 Fed. 815, 33 C. C. A. 282, in which the trial court found that the 
proof of infringement was not slifficient to warrant the granting of 
a preliminary injunction, tbis court, while referring but incidentally 
to the Blount Case, distinctly applied its doctrine. 

Judge Taft, recognizing the rule that a court may grant or withhold 
an injunction on quite evenly balanced évidence, because its action in- 
volves the exercise, nOt of exact judicial judgment, but merely judicial 
di.';cretion, said: 

"We are not prepared to say that, even In the absence of any direct évi- 
dence at ail as to the infringement, a court might not, on a motion for a 
preliminary injunction, infer infringement from the disingentiousness of de- 
feu dant's wltnesses and their reluctance to disclose ail the facts. * * * 
The question for the court upon this hearing is whether the court below ex- 
oeeded the limlts of a Sound judicial discrétion in refusing an injunction to 
tlie complainant. We may answer this questloH in the affirmative, without 
deciding that, had the court eutered. an order for the injunction, that order 
should be reversed. ïhe function of the Court of Appeals, In hearings like 
this, is such that it may properly afflrm an order refusing a preliminary in- 
junction in one case and an order granting It in another on substantially the 
same évidence, because it is easy to conceive a case presenting upon a pre- 
liminary hearing such an evenly balanced controversy that the court above 
would aflirm the action of the court below, whether one way or the other, 
when that action involves the exercise, not of exact judicial judgment, but 
merely judicial discrétion." ,,■:.,-'• 

In Bissell Carpet-Sweeper Co. v. Goshen Sweeper 'Go., 72 Fed. 
545, 549, 19 C. C. A. 25,. 29, this court, in considpring its power wlien 
reviewing an order granting an interlpçutory injunction, approved, 
though not so distinctly as in the above quoted passage, the rule an- 
nounced in the Blount Case on the point now in controversy. That 
the évidence which will' justify the grailting of a preliminary injunc- 
tion neëd rtot be of the conclusiVe charactér claimedby' thé appellants 
must necessarily follow' 'from the language that: ; ' ' 

"Where à preliminary injunction is allowed upon a prima facie showing, 
and without the détermination of the mérits, this court wlll ordlîiarily, on an 
appeal, conslder only the question as to whether, on thè prima facle case 
made, there t»ag been aa abuse of discrétion. * * * Whëo' thie Ipeonven- 
lence to resuit is, equally divided, or the prépondérance .is in f a.vor pf the de- 
fendant, it wlll be refused.". ,., : / 

The ruie.declared in the Blount Casé attd riow under cbAsideration 
hàs been favored in patent cases by the Circuit Court 'Bî'Appédls for 
the Ninth Circuit in Jerisehv. Norton, 64 Fed. 662, 664, 12 G. C, A. 
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608, and Southern Pacific Co. v. Earl, 82 Fed. 690, 692, 27 C. C. A. 
185. See, also, Irwin v. Dane, Fed. Cas. No. 7,081, 2 Biss. 442; High 
on Inj. (4th Ed.) § 935. 

In Parks v. Booth, 102 U. S. 96, 97, 26 L. Ed. 54, and Root v. Rail- 
way, 105 U. S. 189, 192, 193, 26 L. Ed. 975, the jurisdiction of the 
fédéral courts in patent cases and the remédies provided by statute 
for patentées for the invasion of their rights, but not the point now 
presented, were under considération ; but the language employed is 
suggestive of the soundness of Judge Jackson's conclusions. 

While entertaining the highest respect for the décisions in whîch 
there is adhérence to the rule urged by appellants, this court has com- 
mitted itself to, and we are content to abide by, the doctrine announced 
in the Blount Case, which seems to us to accord vvith the plain and 
necessary import of the language of section 4921, R. S. (U. S. Comp. 
St. 1901, p. 3395), wfhich confers on the appropriate courts the power 
to grant injunctions in patent cases "according to the course and prin- 
ciples of courts of equity, to prevent the violation of any right secured 
by patent, on such terms as the court may deem reasonable." 

[3] As regards the évidence on the question of infringement, there 
vvas presentedi to the trial court a question of f act, substantial, serions, 
doubtful, and of great importance to the appellee, whose décision in 
its favor would entitle it to ultimate relief. That it would not ulti- 
mately succeed was not reasonably clear. The situation vi'as such that 
the trial court might properly conclude that injury certain, great, and 
irréparable would resuit to the appellee through interférence with, and 
impairment of, appellee's business and a multiplicity of suits and their 
attendant expense, if its motion were denied and the final décision 
should be in its favor, while the inconvenience and loss to the appel- 
lants, should the injunction be allowed to go, would be comparatively 
small and insignificant, for which they could be abundantly indemnified 
by a proper bond. The court, under such circumstances, could rightly 
maintain the status quo pending the suit by granting a provisional in- 
junction, or by exacting a proper bond from the appellants to protect 
the appellee from loss. 

Did the court abuse its légal discrétion in ordering the appellants 
to give a bond, and especially of the character above mentioned, if they 
desired to avoid the issuance of a preliminary injunction? Their posi- 
tion is that a bondi can only be required of défendants as an alterna- 
tive, the ôther branch of which is that if the bond is not given the 
défendants must be stopped by injunction, and that a bond can only be 
demanded in a case in which, if it is not given, the injunction must 
issue. American Middlings Purifier Co. v. Atlantic Milling Co., Fed. 
Cas. No. 305, 4 Dill. 100, is cited to sustain this view. The court had, 
however, determined, and under the circumstances before it we are 
not prepared to say improvidently, to stop the appellants by injunc- 
tion unless they gave a bond, providing, on their failure to do so, the 
appfellee gave a bond to indemnify them. But to justify the action of 
the trial court authority is not wanting. In Consolidated Rubber-Tire 
Co. V. Finley Rubber-Tire Co. (C. C.) 106 Fed. 175, an infringement 
196 ï\— 57 
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case, the évidence was sharply conflicting on serious, doubtfui, and 
vital questions. Expressly reserving their détermination until the final 
hearing, the court, as the rights of the complainant could be protected 
by a bond for the payment of any damages that might be recovered, 
denied a preliminary injunction on condition that the défendant exé- 
cute a bond of that character. So, in the case of Macbeth Co. v. Lip- 
pencott Glass Co. (C. C.) 54 Fed. 167, in which both the validity of 
the patent and infringement were involved, Judge Sage declined to 
détermine either question on ex parte évidence, but, finding the dle- 
fendants on debatable ground, ordered them to give a bond to com- 
plainants for the payment of any costs and damages that might be 
decreed against them andi to keep an account of their manufactures 
and sales, and overruled a motion for a preliminary injunction, with 
leave to renew if the bond be not given within a stated time. The 
practice indulged in is approved in Walker on Patents (4th Ed.) p. 
530. Without entering upon a further review of authorities on the 
right to exact a bond in lieu of an injunction in cases like this, we 
content ourselves by referring to the case of Co-operating Merchants 
Co. V. Hallock, 128 Fed. 596, 599, 64 C. C. A. 104, 107, decided by this 
court. There was a grave doubt as to the novelty of the patent in 
question. Judge (now Mr. Justice) Lurton, in concluding his opinion, 
said : 

"We hâve concluded to remand, wlth direction that the injunction be dis- 
solved upon the exécution of a bond by the défendants below, with satisfac- 
tory security, In such sum as shall be determined by the court below, condi- 
tioned to account for and pay ail damages resulting from the manufacture or 
sale of the alleged Infringing device after the dissolution and prior to a 
final decree austaining the patent and flndlng infringement. But, if the ap- 
pellant déclines to give such boud, the injunction wUl be dissolved unless 
the complainant shall exécute a bond in a sum to be settled by the court 
below, with good security, conditioned to pay ail damages whlch shall resuit 
from the wrongful suing out of the injunction." 

Aside from appellants' sHght prior expenditure and modest sized 
contract and the appellee's prior large expenditures and large business, 
the f acts which indiuced the trial court to fix the amount of stipulated 
damages to bé covered by the bond, by whichever pàrty given, and to 
exact that such party should consent therein to the rendition of judg- 
ment against him for such amount, were thèse: There was no estabr • 
lished royalty for the use of appellee's invention. The profits or bene- 
fits that would accrue to the appellants from using the infringing (if 
it proved to be such), as compared with a noninfrinpng, pavement, 
could never be ascertained. If the injunction issued and the défend- 
ants finally prevailed, the contractor would not only be damaged to the 
extent of the profits on the contract, but would protably lose other 
jobs, a loss which could not be accurately ascertained. The city, as 
the représentative of the abutting property owners and of the travel- 
ing public, would be damaged in a way incapable of compensation. 
It was not then and is not now denied that the reasonable royalty that 
would accrue On a contract for an improvement, such as was contem- 
plated, if the improverrterit were constructed within the terms of the 
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patent, or that the profits of the contractor, if permitted to construct 
such improvement, or that the damage to the city per month during 
the period the paving work was delayed by reason of an injunction, 
or that the estimated expense of each of the parties in litigation, would 
be less than that fixed by the court. The damages, to the extent named 
were certain and settled in respect to amount, and it was not, there- 
fore, error for the trial court to refuse to put the ultimately success- 
ful party to proof of that which was admitted or not denied. The de- 
feated party would not thereby be deprived of any right. An ordinary 
bond to respond for profits and damages is often practically worth- 
less, because the damages which accrue to the injured party in in- 
fringement cases are frequently so uncertain in their nature and 
amount, and the difficulties and expense which beset their proof and 
recovery are so great, as to leave him substantially remediless. We 
see no valid reason why a court, in a case like this, when, on the facts 
before it, it can clearly see that damages in a given sum will necessarily 
accrue to the complainant, if a temporary injunction be not issued and 
he be successful on the final hearing, or tO a défendant, if he be en- 
joined, but succeed on the merits, should not require a bond similar to 
that under considération, covering stipulated damages. In Acme Acét- 
ylène Appliance Co. v. Commercial Acétylène Co., 192 Fed. 321, 112 
C. C. A. 573, we affirmed an order providing for stipulated damages 
in the form in which it was issued (C. C.) 188 Fed. 89. That order 
was similar to the one now under considération. 

The assignment of error is sufficient. The appellants expressly 
charge that the Circuit Court in making the interlocutory order grant- 
ing the injunction committed error. Following the assignment is a 
statement of reasons for so doing, which reasons are those contained 
in part in the court's order and in part in its opinion, but the reasons 
stated may be disregarded as surplusage. 

We find no error in the record, and the Circuit Court is therefore af- 
firmed. 
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FRASER y. DUFFEY et al. 

(District Court, D. Massachusetts. February 26, 1912.^ 

No. 70. (old No. 463). 

1. Patents (§ 328*) — Validity and Infringement — Shoe Last. 

The Taylor patent, No. 601,622, for a shoe last, comprlsiug a fore part 
and a heel part conneeted by a pivot to enable sald parts to hâve a rela- 
tive movement for shortening the last, sald pivot being loeated in or 
above the Une o( pressure between the toe and heel tendlng to collapse 
sald last, was not anticlpated, discloses invention, and is valid; the in- 
vention being one of great utUlty ; also hcld Infrlnged. 

2. Patents (§ 286*) — Suit for Infrinqement — Titlb to Sustain. 

A prima facle record title to a patent through assignnients duly ex- 
ecuted and the validlty of which Is not questloned by any of the parties 
thereto Is sufflclent to sustaln a suit for infrlngement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 453^56; Dec. 
Dig. § 286.*] 

3. Monopolies (§ 21*) — Effect on Right to Sue fob Infkinoement or Pat- 

ent. 

That the complainant Is a member of an illégal combinatlon in restralnt 
of trade Is not a défense to a suit for infrlngement of a patent. 

[Ed. Note.— For other cases, see Monopolles, Cent. Dlg. § 15 ; Dec. Dig. 
S 21.*] 

In Equity. Suit by William A. Fraser against Thomas C. Duffey 
and others. On final hearing. Decree for complainant. 

Geo. H. Maxwell, for complainant. 
H. J. Jaquith, for défendants. 

COLT, Circuit Judge. [1] This is a suit for infringement of the 
Tyler patent. No. 601,622, dated March 29, 1898, for an improve- 
ment in shoe lasts. In describing the invention, the spécification says : 

"My invention relates to that class of lasts" which are dlvlded transversel.y 
into two sections, so as to allow the last to be contracted In length and with- 
dravyn from the boot or shoe without exertlng any strain upon the upper 
by the removal of the last; and the object of my Invention is to increase 
the strength and rigidity of the last when in use and to so shape and arrange 
the sections of the last as to facllltate Its removal and increase Its efllciency. 

"The last embodylng my Invention is divided transversely into two sections. 
One of thèse sections A includes the heel portion of the last and the other 
section B the forward portion of the last, thèse sections being generally 
called respectlvely, the 'heel' part and 'fore' part. In forming tliese parts 
the last is (in the preferred form now shown) divided on the Une C C, ex- 
tending from the bottom of the last obliquely upward, so as to malve the 
angle D on the portion B between the Une C C" and the bottom of the last 
an obtuse angle. The portion B is then eut away on the Une E W, beginning 
at or near the center of the Une G C" and extendlng obliquely upward and 
forward to the point i4", thence on the Une W E^ vertically, so as to form a 
rlght angle wlth the top Une F of the last, forming an open space G between 
the portions A and B. The leaves // II of a hinge are inserled in slots eut 
in the sections A B of the last and are held in place by pins (shown by broken 
Unes //' //i), so as to connect the two sections of the last by a hinge-joint 
having Its pintle / or axis of its rotation lying within the angle included be- 
tween the Unes G G' and E E'. The position of the pintle"/ is determined 
by maklng the radial distance between the axis of the pintle and the center 

•For other cases see same toplc & S nitmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of the heel-section at 0, as indicated by the bi'oken line a', equal to the ra- 
dial distance from the axis of the plntle to the point h at the bottom of tlie 
lieel-section, as indicated by the brolien line 6', said measiirements beiug tak- 
en in a plane dividing the last in the eenter vertically, as shown by the 
sectional view in Fig. 2, and the two equal radii a! and 6' are also the radii 
of the are of the eircle a 6, so that the path of the point & as the heel-section 
is raised will correspond with the arc a b, or, in other words, the axis of 
rotation of tbe heel-section is concentric with the arc of the clrele a b, 
bounding the rear side of the heel-section from the bottom of the heel at 6 
to the eenter of the heel at a." 

The invention is illustrated in the following drawing from the 
patent : 






^ ^^-/ ^" 



.<f' 



Claims 1, 2, 3, and 5 are in issue. It is sufFicient to cite claims 1 
and 2: 

"1. A last coniijrising a fore iiart and a heel part connected by a pivot to 
enable said parts to hâve a relative movement for shortening the last, said 
pivot belng located In or atwve the line of pressure between the toe and heel 
tending' to collapse said last. 

"2. In a transversely-divided last, the conibination of a heel part and a 
front part divided on a Une exteuding from the bottom to the top of the last 
and haviug an angular pièce removed formiug a space, as at G, with its apex 
near the eenter of the last. said heel and fore parts being provided with 
transverse slots in a horizontal plane to receive the leaves of a hinge ; a 
liinge uniting said heel and front sections haviiig its leaves inclosed within 
said transverse slots in the heel and fore parts, and means for retaining said 
leaves vvithlu said .slots, whereby the strain in a vertical plane npon the 
leaves of the hinge, Is received by the body of the last, substantially as de- 
scribed." 

The Tyler invention was before the Court of Appeals for the Dis- 
trict of Columbia in the case of Arnold v. Tyler, 10 App. D. C. 175. 

In its opinion in that case the court definesthe invention as fol- 
lows : 

"A last coniprislng a fore part and a heel part connected by a pivot to 
enable said parts to hâve a relative movement for shortening the last, said 
pivot being located in or above the line of pressure between the toe and heel, 
tending to collapse said last." 

In describing the merits of the invention and the prior art, the court 
says: 

"In the manufacture of shoes the old wooden last of one solld pièce of 
wood yvAS fouiid to be inconvénient on acconnt of the difflculty of its removal 
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from the shoe In the différent processes to whlch the latter was requlred to 
be subjected and upon its completlon. This dlfflculty, whlch was caused 
by the shrlnkage of the leather of the shoe, It was sought at flrst to obviate 
by the construction of lasts composed of two or three parts closely fitted 
together, so as to form one compact last, the parts belûg a fore part, a heel 
part, and an intermedlate upper part, of whlch the fore part and the heel 
part were permanently connected by a hlnge of sultable construction, so lo- 
cated near the sole of the last as to permit the heel part to be swung upon 
it whenever it was desired to shorten the last and release it from the shoe. 
The Intermedlate upper part, whlch was of wedge shape, was utilized to 
keep the heel part In operatlve position when the last was in use. This con- 
îstructlon was the subject-matter of a patent Issued on January 1, 18S9, to 
one George E. Smith. 

"Subsequently it was sought to dispense wlth the thlrd Intermedlate part, 
whlch was apt to be forced out of place by the pressure upon it, and there- 
fore to fail in effectlng its purpose and to permit the last to collapse, and It 
was found that If the hinge or pivot connectlug the fore part wlth the heel 
part were placed on or above the Une of pressure between the toe of the shoe 
and the mlddle of the heel whlch was the pressure that caused the last to 
collapse, and not below that Une, as in the Smith patent, the pressure in 
question would be resisted, the last would not collapse under that pressure, 
uôtwlthstanding that the intermedlate wedge-shaped block was omitted, and 
yet the last eould be eft'ectlvely moved on its hlnges or pivot, and thereby 
shortened whenever it w^as desired." 

After a careful examination of the case at bar upon the record 
now before the court, I fully agrée with the opinion of the Court of 
Appeals in Arnold v. Tyler. See, also, Miller v. Mawhinney Last 
Ce, 105 Fed. 523, 525, 44 C. C. A. 581. 

The Tyler invention represents a distinct advance in the shoe last 
art, and the évidence shows that this last has gone into extensive com- 
mercial use among shoe manufacturers. There is nothing in the 
prior art as exhibited in the record which is an anticipation of the 
Tyler device. On the contrary, the Tyler last possesses both novelty 
and great utility as compared with any of the lasts then in use or 
described in any of the prior patents. 

It is my opinion, also, that the Tyler patent describes with sufficient 
clearness and certainty the Tyler invention, and that the claims of 
the patent are neither excessive, deceitful, nor void for want of cer- 
tainty. 

Upon the question of infringement I entertain no doubt. The com- 
plàinant's exhibit, défendants' last, is the same in construction, or- 
ganization, and mode of opération as the last of the Tyler patent. 

A considérable portion of the défendants' brief is taken up with 
the three remaining défenses, namely, failure to prove title, aban- 
donment, and combinàtion in restraint of trade. 

[2] 1. As to the complainant's title, the évidence shows that the 
patent was granted to Abel D. Tyler, Jr., and Samuel Mawhinney, 
and by them assigned to the Tyler Hinged Last Company by assign- 
ment acknowledged before Edward S. Beach, notary public, and then 
assigned to the Americari L&st Company by Francis J. V. Dakin, re- 
ceiver of the Tyler Hinged Last Company, said assignment being ac- 
knowledged before C. F. Richardson, notary public, and was then 
assigned by the American Last Company to William Adolphus Fraser, 
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the complainant, said assignment being acknowledged before Henry 
W. Swasey, notary public. 

I am of the opinion that, under thèse several assignments, the com- 
plainant acquired a title to the Tyler patent which cannot be ques- 
tioned by thèse défendants in this suit for infringement. U. S. Rev. 
St. § 4898 (U. S. Comp. St. 1901, p. 3387); Goss Printing-Press 
Co. V. Scott, 108 Fed. 253, 47 C. C. A. 302; Underfeed Stoker Co. 
of America v. American Ship Windlass Co. et al. (C. C.) 165 Fed. 
65. 

2. On the question of abandonment, I find no évidence in this case 
sufEicient to prove the abandonment or dedication to the public of the 
Tyler patent. Williams v. Boston & Albany Railroad Co., 4 Ban. 
& A. 441, 444, Fed. Cas. No. 17,716. 

[3] 3. The défendants hâve set up in their answer that the com- 
plainant is a member of a combination, which combination is in viola- 
tion of the Sherman Anti-Trust Law ; and the défendants hâve intro- 
duced évidence which they contend establishes this fact. 

Upon this point it is sufficient to say that this défense is not open 
in a suit for infringement of a patent. Motion Picture Patents Co. 
V. Laemmle et al. (C. C.) 178 Fed. 104; Motion Picture Patents Co. 
v. Ullman et al. (C. C.) 186 Fed. 174; Northwestern Consol. Mill- 
ing Co. V. Callam & Son (C. C.) 177 Fed. 786, 788; Reynolds Tobac- 
co Co. v. Allen Bros. Tobacco Co. (C. C.) 151 Fed. 819; Independent 
Baking Powder Co. v. Boorman (C. C.) 130 Fed. 726; General Elec- 
tric Co. v. Wise (C. C.) 119 Fed. 922, 924; Otis Elevator Co. v. 
Geiger et al. (C. C.) 107 Fed. 131 ; American Soda Fountain Co. v. 
Green (C. C.) 69 Fed. 333; Edison Electric Light Co. v. Sawyer- 
Man Electric Co., 53 Fed. 592, 598, 3 C. C. A. 605; Strait v. National 
Harrow Co. (C. C.) 51 Fed. 819. 

A decree may be entered for the complainant for an injunction and 
account. 
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(District Court, E. D. Louislana. April 19, 1912. On Application for 

New Trial.) 

No. 1,583. 

Bankbtjptot (§ 54*) — Insolvency — Assets — Open Accounts. 

In determining the question of Insolvency of an alleged bankrupt own- 
Ing open accounts, the accounts, to be consldered as assets, must be such 
as would be available to the bankrupt with which to meet his liabllities 
withln a reasonable tlme; and where ten months is deemed a reasonable 
tlme within which to collect the accounts, and the accounts coUected 
during that period and other assets do not show solvency, and the al- 
leged bankrupt has committed acts of bankruptcy in confessing judgment 
and mortgaglng his property, he will be adjudged a bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 54, 84, 85 ; 
Dec. Dig. § 54.*] 

*For other cases see same topic & i ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. Pétition by the Louisiana National Life Assurance 
Society and others against Jacob Segen for the adjudication of de- 
fendant a bankrupt. Decree adjudicating défendant a bankrupt or- 
dered. 

Gustave Lemle, T. Catesby Jones, and Ernest T. Florance, for 
plaintiffs. 

Soûle & Richardson, for défendant. 

POSTER, District Judge. In this matter it is apparent that, unless 
defendant's open accounts, about $17,500 called good and $9,300 
called doubtful, and estimated by him as aggregating in value $16,- 
332.85, are considered as good assets, the défendant is insolvent, and 
was so at the date the pétition was filed against him. If he was 
insolvent then, he has undoubtedly committed acts of bankruptcy in 
confessing judgment and in mortgaging his property. 

It appears that the défendant is a peddler of jewelry, and that 
he sells same on the installment plan, usually to people who hâve 
no assets except their salaries. It is a reasonable inference from the 
testimony taken that a great majority of thèse parties are exécution 
proof, though they are doubtless honest, and may eventually pay 
their debts in full. Therefore thèse open accounts should not be 
considered in estimating the defendant's resources. In considering 
assets in relation to liabilities, to détermine solvence vel non, the 
assets ought to be such as a créditer of the alleged bankrupt could 
realize on if he obtained a judgment against him in the ordinary 
course of judicial procédure. In re Coddington (D. C.) 118 Fed. 281. 

It is urged by the défendant that most small traders sell to people 
of no financial resources, and, if their open accounts are not to be 
considered good assets, they would be continually in danger of being 
proceeded against for involuntary bankruptcy. This, of course, would 
not be true if they did not commit acts of bankruptcy, and in this 
case I do not find the argument persuasive. 

Such being the case, there will be a decree adjudicating the de- 
fendant a bankrupt. 

Qn Application for New Trial. 

Counsel for défendant has pressed his application for a new trial 
and a reversai of the order herein with great force and earnestness, 
and I hâve endeavored to give the entire matter careful reconsidera- 
tion. The évidence establishes to my satisfaction that the debtor 
mortgaged his property with intent to hinder and delay his créditons, 
and the burden of proving his solvency is therefore on him. His lia- 
bilities are approximately $21,900. He has shown with reasonable 
certainty that he had assets, the fair valuation of which is as fol- 
lows: Real estate, $6,5(X); merchandise, $6,679; furniture and other 
movables, partof which is exempt, $1,850 — a total of $15,029. This 
would leave a balance on the side of insolvency of $6,871. He also 
claims he had on hand some clocks, valued at $400, and $200 in cash. 
He had no commercial bank account at the time, and from the vague- 
ness of his testimony as to savings bank accounts in other cities, and 
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from the appearance of his account with the bank in which he had 
kept his commercial account when he had it, I am not inclined to 
believe that he had any cash on hand at ail at the time the proceed- 
ings were filed, nor is the value of the clocks shown with any rea- 
sonable certainty. 

But the main question to be considered is what value should be 
given his open accounts. The list of so-called good accounts shows 
a total of 529. A large number of the debtors are married women, 
of themselves having no légal responsibility, ail of the sales were 
verbal, and the défendant has no notes, or other written évidence of 
debt, from the purchasers. The défendant was interrogated par- 
ticularly as to the value of some 19 accounts, aggregating $1,037, 
and testified that they were ail perfectly good, the debtors paying 
regularly, and he further stated that ail of his accounts on his list 
of so-called good accounts were equally good. 

On the argument of motion for new trial, counsel for défendant 
was requested to show what, if anything, had been collected upo'n 
the accounts since the institution of the proceedings, and in response 
has furnished a list, showing collections on accounts, running from 
the time the previous list was furnished up to the day of the argu- 
ment on the motion, from July 7, 1911, to May 11, 1912. Of the 
529 accounts, aggregating $16,510, 137 of them, aggregating $1,984, 
hâve been paid in full. On 193 accounts, aggregating $8,598, partial 
payments of $3,394, hâve been made, an average of less than $2 a 
month on each account. On 199 accounts absolutely nothing has 
been paid. On the accounts as to which the défendant was specially 
interrogated, included in the above, it appears that 2 of them, aggre- 
gating $164, hâve been paid in full ; on 5 of them nothing has been 
paid at ail; and on the others only $105 has been paid, leaving a 
balance of $768 still due. 

In my former remarks I inadvertently stated too broadly the rule 
in regard to what assets should be considered in determining solvency 
vel non, as under it as stated exempt property would be excluded from 
considération, which is clearly not the intention of the law. But 
in determining solvency the property relied upon should undoubtedly 
be such as would be available to the bankrupt himsélf with which to 
meet his liabilities within a reasonable time. If it be considered that 
10 months is a reasonable time within which the défendant might 
hâve collected his assets, undoubtedly his open accounts should be 
given a valuation of $5,376; but, even according them that valuation, 
and also including in his assets the $400 worth of clocks and the 
$200 in cash claimed, he would still not be solvent. It is only rea- 
sonable to suppose that the défendant, during the 10 months thèse 
proceedings hâve unavoidably been pending, has applied himself as- 
siduously to the collection of his assets, and I am not disposed to give 
the open accounts any greater value than the amount shown by the 
defendant's testimony to hâve been collected, especially in view of 
his testimony regarding their value and the great discrepancy dis- 
closed by the actual resuit of 10 months' attempted collections, 

A new trial will be refused. 
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WINTON MOTOR CAREIAGE (X>. T. CURTIS PUB. CO. 
(District Court, E. D. Pennsylvania. June 1, 1912.) 
No. 863. 

Injunction (§ 5*) — Preliminabt Injunction — Geotjnds. 

While under exceptional cireumstances a court of equity may Issue 
a mandatory Injunction, even at a prellminary stage of the litigation, 
wliere it is necessary to restore or préserve a status untll the con- 
troversy ean be fully heard on the merits, it will not do so to compel 
tlie spécifie performance of an executory contract, the scope and terms 
of which constitute the subject-matter In dispute and are fairly open to 
controversy. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 4; Dec. 
Dig. § 5.*] 

In Equity. Suit by the Winton Motor Carriage Company against 
the Curtis PubUshing Company. On motion for preliminary injunc- 
tion. Denied. 

Crisp, Randall & Crisp, of New York City, for complainant. 
John G. Johnson, of Philadelphia, Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. It is no doubt true that under 
exceptional cireumstances a court of equity will issue a mandatory 
injunction even at a preliminary stage in the litigation. But hereto- 
fore — so far as appears from the cases cited — the writ has been issued 
for the sole purpose of preserving or of restoring a status in order 
that a dispute might be fully heard and the rights of the parties de- 
termined upon final hearing. Hère there is no status to be preserved 
or restored — the contract in question being still executory — and there- 
fore the pending motion asks the court to take a long step in advance ; 
for a preliminary injunction is now requested that shall décide the 
whole of a controversy at the very beginning of a suit, and shall 
enforce specifically a contract whose terms and scope are still un- 
determined. Concededly an agreement of some kind was made, but 
its précise terms and scope are the svibject of dispute. A brief state- 
ment of the façts will make the situation more clear. 

The défendant publishes the Saturday Evening Post in the city of 
Philadelphia. This is a weekly journal of very large circulation, 
and, by reason of the social and financial standing of many of its 
readers, it is an unusually valuable médium for advertisements of 
automobiles. About a year ago the défendant agreedi with the plain- 
tif!, a manufacturer of high standing, to publish such an advertise- 
ment in the issue of June 29, 1912. When the contract was made, 
neither party knew what the contents of the advertisement would be. 
In May, 1912, the copy was submitted to the défendant, and was re- 
jected, after conférence and considteration, on the ground that it con- 
tained misleading statements and reflected injuriously upon compet- 
ing manufacturers. For this reason the défendant regarded it as ob- 
noxious to one of the journal's rules, which is averred to hâve been 
well known to the plaintifï. Thereupon the pending bill was filed, 

•For other cases see same topic & § uumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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andi tHe court is now asked to compel the défendant to publish the 
advertisement without change on the foregoing date. It is there- 
fore apparent, I think, that the parties do not agrée concerning the 
scope of the contract. The plaintiff asserts that (within certain de- 
corous limits) it was entitled to print whatever it pleased, while the 
défendant asserts that it was only bound to publish such matter as 
complied with its rules, and that the plaintiff was aware of thèse rules 
and knew that the copy must conform thereto. It was also made clear 
at the hearing that the parties do not agrée concerning the character- 
istics of the proposed advertisement. The plaintiff took the position 
that its statements are fair and accurate and reasonable, while the 
défendant contended, and offered some évidence to show, that thèse 
statements are vague, unreasonable, inaccurate, and not capable of 
being verified. In this situation, it is plain, I think, that before the 
ordfer to print can be made I must accept the plaintiff's view con- 
cerning the scope of the contract, and must also accept the view that 
the advertisement is free from objection, even when tested by the 
defendant's rules. And I must then go on to decree spécifie per- 
formance of the contract at the very beginning of the suit, instead 
of at the end — where alone such a decree is usually entered — and, 
moreover, must do this without giving the défendant an opportunity 
to be heard upon the points in dispute by the regular and orderly 
method of procédure. I am not prepared to take this step. There 
is no doubt that the advertisement cannot appear on June 29th unless 
the order now asked for is made at once — for, as I understand, the 
issue of that date will go to press on June 5th — and therefore that 
to refuse the order amounts to a déniai of relief in case the facts 
should ultimately appear to be as the bill avers them. But I can only 
say in reply that, while this is true, the fact does not put the case 
into a class by itself . W(hat has happened is simply this : Like many 
other unsuccessful suitors, the plaintiff has unfortunately not been 
able to présent a case that would justify a chancellor in acting — and 
especially in taking the unprecedented course that is now urged. 
The motion is refused. 



In re GROUSE. 

In re MATHBWS. 

(District Court, N. D. New York. May 28, 1912.) 

Bankbuptcy (§ 257*) — Sale of Peopeety — Expedibncy — Undetermined In- 

TEBEST TJnDEB WII-L. 

Objections to orders of a référée authorizing and confirming the sale 
of a banknipf s interest in a fund bequeathed to him by a wUl overruled 
where the construction of the will and whether the bankrupt took a 
vested Interest in the fund or a contingent interest which would be de- 
feated by hls death within 3 years were doubtful, and would probably 
be lltlgated, and where it appeared that the bidders and their counsel 
were adviseid of the tenus of the wlU. 

[Ed. Note.— For other cases, seè Bankruptcy, Cent. Dig. §§ 356, 357; 
Dec. Dlg. § 257.*] 

•For other cases see same toplc & S humbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indoxe» 
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In Bankruptcy. In the niatter of Mariette Crouse, bankrupt. On 
pétition of George A.Mathews to review order of référée confirming 
a sale of the interest of bankrupt in the estate of Florence M. Crouse 
uncler her last will and testament. AfiSrmed. 

Barnum, Wells & Barlow, of Syracuse, N. Y., for petitioner. 
W. S. & H. H. Farmer, of Syracuse, N. Y., for trustée. 

RAY, District Judge. Florence M. Crouse on her decease left a 
last will and testament and Mariette Crouse, the bankrupt, is one of 
the legatees named therein. 

The interest of the bankrupt in such estate and under the will wss 
ordered sold by the référée, and was sold on due notice to ail creditors 
and others concerned. On such sale the petitioner hère, George A. 
Mathews, was represented by bis attorneys Frank Kenna of New 
Haven, Conn., and W. S. Barlow of Syracuse, N. Y., and also by his 
son. Thèse gentlemen had a certified copy of the will of said Flor- 
ence M. Crouse in their possession at the time. AU questions as to 
the estate were truthfully answered. There was and is a différence 
of opinion as to the true construction and meaning of said will. Mar- 
iette Crouse is now some 27 years of âge, and there was and is a ques- 
tion whether certain legacies are vested or contingent, so that, in the 
event of the death of the bankrupt before reaching the âge of 30 
years, his estate or trustée will get no share of a certain fund, etc. 
The interest of said Mariette Crouse is incumbered to the amount of 
something over $9,000, and had been appraised in the bankruptcy pro- 
ceedings at $11,420.42. The holder of this incumbrance has secured 
itself by an insurance on the life of said Mariette Crouse at its own 
expense. The sale was open and fair, and the petitioner made bids 
for the interest of the bankrupt. The sale was postponed f rom morn- 
ing until about 4 p. m. to enable this petitioner to examine fully into 
the matter. He knew as much as to the true construction and mean- 
ing of the will as did the trustée or référée or any other bidder. 

On the sale Mathews bid $3,500 for the right, title, and interest of 
the bankrupt, and George N. Crouse bid $3,505. Crouse being the 
highest bidder, such interest was struck down to him. On motion to 
confirm Mathews objected to such order on the grounds (1) that the 
notice of sale was erroneous in stating that the interest of the bank- 
rupt in a trust fund of $25,000 was contingent on the bankrupt living 
to reach the âge of thirty years, and in not setting forth properly the 
incumbrances thereon nor later furnishing proper information in re- 
gard thèréto; (2) that in "the opinion" of the petitioner the interest 
of the bankrupt is vested, and not contingent ; also that, if the estate 
is permitted to remain unsettled until the bankrupt reaches the âge 
of 30 years, the estate will be the gainer by some $6,000. This will 
dépend on the construction given the will by the proper courts. 

Complaint was made that the bankrupt by submitting to examina- 
tion ofïered facilities and furnished information which enabled the 
purchaser to insure the life of such bankrupt. The référée certifies 
that the petitioner hère was offered the same opportunity for examina- 
tioQ, etc. 
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There is no évidence that the trustée willfully or knowingly misrep- 
resented anything. The interest ordered sold hy the référée and ad- 
vertised for sale and sold was the interest under the will, and pur- 
chasers had access to the will and every opportunity to examine it, 
and this petitioner did examine it. He and his counsel seem to hâve 
acquiesced in the opinion of the référée and trustée that the interest 
of the bankrupt was and is contingent, and not vested. It was dis- 
cretionary with the référée to order this interest sold or hold the set- 
tlement of estate until the bankrupt reaches the âge of 30 years. I do 
not see that the référée abused his discrétion. It is probable that there 
will be a suit in equity to construe this will or some of its provisions 
at some time, and how long it will remain in litigation no one can tell. 
It may be the suit cannot be maintained until the bankrupt reaches the 
âge of 30 years. 

In view of ail the circumstances and contingencies and uncertainties, 
I think the référée acted wisely in ordering and in confirming the sale. 
This court is not called upon to construe the will. It has no jurisdic- 
tion. Its opinion would not bind the Surrogate's Court or Suprême 
Court. 

Order affirmed. 



In re ZACK. 

(District Court, E. D. Pennsylvanîa. May 31, 1912.) 

No. 3,9.33. 

Bankruptcy (§ 396*) — Exemption. 

Where a bankrupt niade his clalm to spécifie e.xeniptions under the 
Pennsylvanie statute in due time after receiving notice of the adjudica- 
tion, which was involuntary, l)ut the property had been sold by a re- 
ceiver, it was within his right to claim the $300 value allowed by the 
statute in money as an alternative. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dlg. § 396.*] 

In the matter of Samuel R. Zack, bankrupt. On review of order 
of référée. Affirmed. 

Harry G. Sundheim, of Philadelphia, Pa., for trustée. 
Wessel & Aarons and Edwin Fischer, ail of Philadelphia, Pa., for 
bankrupt. 

J. B. McPHERSON, Circuit Judge. An involuntary pétition was 
filed on December 29, 1910. The adjudication was entered January 
23d, but the bankrupt had no knowledge of its entry until February 
14th, when the référée notified him to file his schedules. Thèse were 
filed on February 21st, and contained a claim for the exemption of 
specified property. The bankrupt stated in the claim : 

"This property was taken into the possession of the receiver appointed 
by the United States District Court, and may hâve been sold. If so, peti- 
tioner claims $300 in cash." 

*For other cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The référée allowed the $300 in cash, and the trustée asked for a 
review of the ôrder. 

The motion to dismiss the pétition for review is refused without 
comment, for on the merits I think the trustée should not prevail. 
The bankrupt made his claim for exemption, regular in form, within 
10 days after he had knowledge of the adjudication. He demanded 
spécifie articles; but, as thèse had already been sold by the receiver 
when the claim was made, it is well settled that he was within his 
right in asking alternatively for $300 in cash. 

The referee's order of April 4, 1912, was therefore correct, and 
is now affirmed. 



ROWE et ux. V. HILL et al. 

(District Court, B. D. Kentucky. May 13, 1912.) 

No. 90. 

JUDGMENT (I 677*) — Peesons Concluded — Pbbsons Repbesented by Parties. 

Complalnants, I. W. Rowe and wlfe, purchased and took a warranty 
deed for a tract of land, with knowledge of an adverse claim by défend- 
ant to a portion of the tract arlsing out of a dispute as to the boundary 
of an older grant from the state owned by défendant. Before thelr deed 
was recorded, défendant brought suit in a state court to quiet her tltle 
agalnst their grantor, also maklng J. W. Rowe, as she understood the 
name of the purchaser to be, a défendant. Complainant's grantor defend- 
ed the suit In his own name and that of J. W. Rowe; the resuit belng 
a Judgment establlshlng defendant's boundary whlch was affirmed on 
appeal. Held, on évidence, that complalnants knew of the suit and relied 
on thelr grantor to défend It pursuant to his warranty, that they were 
bound by the judgment, and could not subsequently maintain a suit in 
a fédéral court to agaln litigate the same issue. 

tBd. Note. — For other cases, see Judgment, Cent. Dlg. |§ 1062, 1193; 
Dec. Dig. i 677.*] 

In Equity. Suit by I. W. Rowe and Hannah Rowe, husband and 
wife, against John Hill, Nancy Hill, Sam Kidd, Pinkie Kidd, and 
W. A. Kinnie. On final hearing. Decree for défendants. 

Sam C. Hardin, of London, Ky., and Johnson & Snyder, of Wil- 
liamsburg, Ky., for plaintiffs. 

O. H. Waddle, of Somerset, Ky., and Edwin P. Morrow, of Cov- 
ington, Ky., for défendants. 

COCHRAN, District Judge, This cause is before me for final 
decree. Of the five défendants, Pinkie Kidd, wife of the défendant, 
Sam Kidd, and adopted daughter of défendants John Hill and Nancy 
Hill, is the only real party in interest. It is a suit in equity to quiet 
the title of the plaintiffs to a tract of land in Wayne County, Ky., in 
this district, containing 1,138 acres as against the claim of the défend- 
ant Pinkie Kidd. -The biU allèges that the plaintiffs are the owners 
and in the actual possession of that tract. They claim title thereto 
under a deed therefor from F. N. Alexander and wife, dated Novem- 
ber 1, 1903, lodged for record in the Wayne county court clerk's 

*For otber cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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office January 12, 1904. The claim of the défendant Pinkie Kjdd 
does not pertain to the whole o£ the tract. It pertains only to so 
much thereof as is covered by certain patents which emanated from 
the commonwealth of Kentucky to the plaintiff's grantor, F. N. 
Alexander, in the years 1880 and 1881, and as to so much thereof 
only as conflicts with a senior patent which emanated to one J. W. 
Mills on the 13th day of July, 1858, between whom and the défendant 
Pinkie Kidd there is a regular concaténation of title deeds. 

The main controversy in the case relates to the location of the 
Mills patent. The défendant claims that it covers more land than 
the plaintiiïs are willing to concède. I am not sure that plaintiffs 
concède that the patent can be located so as to cover any of their 
land. It is certain that they deny that it can he so located as to 
cover ail that the défendant claims that it covers, which is much more 
than will be covered as plaintiffs view the matter by any possible 
location. It is also in issue in the case whether plaintiffs were in 
actttal possession of the land in controversy at the time the suit was 
brought, a fact essential to the maintenance thereof, and also, whether 
at the time of the making of the deed from Alexander and wife to 
plaintiffs, under which plaintiffs claim, the défendant was in the actual 
adverse possession of the land in controversy, so as to render that 
deed champertous and without effect in passing title thereto to the 
plaintiffs. But for the présent at least I pass thèse minor issues by 
and proceed at once to a considération of the main controversy. 

The Mills patent states that the boundary of land covered by it 
contains 100 acres. According to plaintiffs' claim as to the true lo- 
cation thereof, it contains 600 or 700 acres. It is located on the 
west side of the South fork of the Cumberland river. At the time 
of its émanation the patentée owned on the same side of that river, 
but some distance away, a tract of land containing 250 acres conveyed 
to him by Robert Parmley, to whom same had been patented. The 
boundary of the Mills patent consists of 13 lines and 13 corners. 
The course and distance of each line except the last is given. The 
corners called for are ail stake corners except the fîrst and last. The 
first corner called for is a poplar and the last a pine. The first 
corner is not otherwise identified. The pine corner is said to be 
"J. W. Mills corner," which défendant claims is the northwest corner 
of the Parmley patent, then owned by Mills. Six of the stake corners 
are located otherwise than by the courses and distances there corner- 
ing. Three of them, the second, the sixth, and ninth, are said to be 
"at the river cliff" — i. e. the cliff of the South fork of Cumberland 
river — two of them, the tenth and eleventh, are said to be "on" and 
"in" "Thomas Ryan's line," the tenth line running from the one to 
the other, and, in addition to having its course and distance given, is 
said to run with Ryan's line, and one, the twelfth, is said to be "on 
Isaac Foster's line." It will be noted that it is not stated whereabouts 
at the river cliff or on or in Thomas Ryan's line or on the Isaac 
Poster line thèse stakes are said to be located. They are simply 
said to be at the river cHff or on or in Thomas Ryan's line or on 
Isaac Foster's line. 
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There is a controversy as to the location of the first or poplar 
corner of the patent boundary. According to the défendant, it is 
located aboiit 250 yards from the northeast corner of the Robert 
Parmley 250-acre patent. It is not now standing, having been eut 
down to make a coffin out of it, but its stump is still there. The 
patent boundary can be made to close by locating it according to 
the courses and distances called for as to the first 12 lines, and then 
Connecting the thirteenth or last corner with the beginning corner by 
a line drawn between them. But in so doing it vvill never corne near 
the clifif of the South fork of the Cumberland river at any point, or 
near any Thomas Ryan or Isaac Foster boundary or touch the Robert 
Parmley 250-acre patent boundary. 

According to defendant's claim, the boundary should be located 
in this way. Beginning at the poplar, termed the "coffin poplar," to 
distinguish it from another poplar indicated by some of the évidence 
as the true corner, and running the first line, the course called for, 
but extending it from 200 pôles, called for, to 410 or 414 pôles, takes 
one to the river cliflf; the point where it strikes same being the 
second stake corner called for as located at the river cliff. Then 
running' the second, third, and fourth lines according to the courses 
and distances called for and the fifth line according to the course 
called for, but extending it from 60 pôles called for to 86 pôles, 
takes one again to the river cliff ; the point where it strikes the same 
being the sixth stake corner called for as located at the river cliff. 
Then, running the sixth and seventh lines according to the courses 
and distances called for and the eighth line, neither according to 
course or distance, but north.90 pôles, instead of south 45° west 20 
pôles, called for, takes one again to the river cliff; the point where 
it strikes the same being the ninth stake corner called for as located 
at the river cliff. Then running the ninth line the course called for, but 
extending it from 60 pôles, called for, to 150 pôles, takes one to the 
line of a 50-acre Thomas Ryan survey, located on the west side of 
the South fork and binding on it; the point where it strikes that sur- 
vey being the tenth stake corner called for as located on Thomas 
Ryan's line. Then, running the tenth line with that line of the Ryan 
survey, the distance called for, not the course called for, north 85° 
west, but north 19° west, the course of the Ryan line, takes one to 
another point in that line, being the eleventh stake corner called for 
as located in Thomas Ryan's line. Then running the eleventh line 
the course called for, but extending it from 40 pôles called for to 
300 pôles, takes one to the line of an Isaac Foster survey of 200 
acres; the point where it strikes that survey being the twelfth stake 
corner called for as located on Isaac Foster's line. Then running the 
twelfth line neither according to course or distance called for — i. e., 
south 33° east 150 pôles — but south 8° east 270 pôles, takes one to 
the northwest corner of the Robert Parmley 250-acre survey owned 
by the patentée Mills at the time of the making of survey in question, 
in which three pines are called for; that corner being the thirteenth 
corner called for as "J. W. Mills corner, a pine." Then running 
with the northern line of the Robert Parmley 250-acre survey, called 
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for in the patent as "]. W. Mills, Old — Line," to the northeast 

corner of that survey where three Spanish oaks, now gone, once 
stood, and on past it to the beginning. This location really gives 14 
lines and 14 corners, instead of 13 lines and 13 corners, as called 
for in the patent. This arises from the fact that the patent boimdary 
calls for one line from the "J- W. Mills corner, a pine," with "Mills 
old line" to the beginning, when as a matter of fact there are two 
lines, one from the northwest corner of the Parmley 250-acre survey 
called for as three pines to the northeast corner called for as three 
Spanish oaks and the other from the latter corner to the beginning, 
the two not having the same course. Such, then, is the lotation 
called for by the patent according to the defendant's claim. It must 
be conceded that it is considerably away from the calls of the patent. 
It gives a quantity six or seven times as great as called for; extends 
the distances of four lines, the lîrst one from 200 pôles to 410 or 
414 pôles, the fifth one from 60 pôles to 86 pôles, the ninth one from 
60 pôles to 150 pôles, and the eleventh one from 40 pôles to 300 
pôles; changes the course of one line, the tenth one. from north 85° 
west to north 19° west; changes the courses and distances both of 
two lines, the eighth one from south 45° west 20 pôles to north 90 
pôles and the twelfth one from south 33° east 150 pôles to south 
8° east 270 pôles; gives an additional line and corner, thus making 
the boundary one of 14 lines and 14 corners, instead of 13 lines and 
13 corners, and provides a plat which does not much, if at ail, re- 
semble that in the certificate of survey on which the patent is based. 
Yet by such manipulation five lines, tiiree between the first two river 
clifï corners, the second, third, and fourth, and two between the last 
two rivers cliff corners, the sixth and seventh, are preserved exactly 
as called for, three river cliff corners, two corners in a Thomas Ryan 
line, and a line coinciding with a Thomas Ryan line, one corner in 
an Isaac Poster line called for are provided; and the boundary is 
connected with the Robert Parmley 250-acre survey then owned by 
Mills at its northern boundary. 

As already intimated, I am not sure that I bave caught the plain- 
tiffs' position as to the location of the patent. Possibly they contend 
it is nonlocatable, or, in other words, that its location is so uncertain 
as to be void. Possibly they contend that the coffîn poplar is not the 
beginning corner, and that of the two poplars referred to in the évi- 
dence the other poplar should be accepted and the patent located with 
it as the beginning corner. Possibly they contend that whichever pop- 
lar is accepted as the beginning corner it should be located according to 
courses and distances called for, without any référence to the calls for 
the river cliff, Thomas Ryan's line, Isaac Foster's line, and the J. W. 
Mills corner, a pine or Mills old line, Connecting the thirteenth corner 
with the beginning corner by a line drawn between them. Possibly 
they contend that, according to the location claimed by défendant, 
the patent boundary will not reach the river cliff, Thomas Ryan's 
line, Isaac Foster's line, J. W. Mills' corner, a pine and Mills old 
line. The plaintiff's surveyor so testifîes. According to him, ex- 
tending the first line from the beginning corner along its course from 
196 F.— 58 
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200 pôles called for to 410 or 414 pôles will not reach the river cliff. 
To reach the river cliff, it will hâve to be extended to 585 pôles. So 
extending, it is not possible with the courses and distances given ac- 
cording to defendant's location to reach the other calls for the river 
cliff, for Thomas Ryan's line, for Isaac Foster's line, and for the 
J. W. Mills corner a pine and Mills old line. Or possibly they contend 
that the patent should be located extending the first line from the 
beginning corner from 200 pôles to 585 pôles so as to reach the river 
cliff, then running the second, third, fourth, and fifth Unes so as to 
reach the river cliff again as a sixth corner, and the sixth, seventh, 
and éighth lines, so as to reach the river cliff again as a ninth corner, 
and then Connecting the ninth corner by certain lines with the Robert 
Parmley 250-acre survey without making any effort to connect with 
the Thomas Ryan or Isaac Poster surveys, which should not be accept- 
ed as the surveys called for in the patent, ail as indicated in the testi- 
mony of plaintiff's surveyor, but which I find some difficulty in com- 
prehending. I hâve an idea that this is the position upon which more 
than any other plaintiffs rely. 

Before taking position as to whether the patent is locatable and 
what is its true location, it should be noted that défendant claims that 
by a judgment of the circuit court of Wayne county rendered at its 
January term, 1907, affirmed by the Court of Appeals of Kentucky 
on the 28th day of February, 1908, in certain litigation pending there- 
in, the patent in question hère has already been located in accordance 
with her contention, and that the plaintiffs are estopped by reason 
thereof from claiming that such is riot the true location. That the 
patent has been so located is the fact; the opinion of the Court of 
Appeals on its affirmance of the judgment of the Wayne Circuit 
Court being reported as Alexander v. Hill (Ky.) 108 S. W. 225. 

The défendant Pinkie Kidd, then Pinkie Hill, was the plaintiff in 
that litigation. It was begun llth day of January, 1904. The deed 
from Alexander to plaintiffs had then been made, but it was not 
lodged for record until January 12, 1904, the day after the suit was 
brought. She did not then know of the making of that deed, and 
did not learn of it until after the termination of that litigation. She 
had been told that a deed had been made by Alexander to one J. W. 
Rowe, but, on examining the records, had found no such deed. The 
suit was brought by her to quiet her title as against the Alexander 
claim. In her pétition she claimed the patent to be located as claimed 
herein and as was subsequently adjudged therein, and that she was 
in the actual possession of the land covered by it as thus located. She 
made défendants thereto F. N. Alexander, plaintiff's grantor, whom 
the record showed to be still the owner of the Alexander claim, and 
J. W. Rowe, to whom she had. been told a deed therefor had been 
made. Neither of the plaintiffs were parties of record, unless it can 
be said that J. W. Rowe should be taken as plaintiff I. W. Rowe. 
The action was defended by Alexander. He did so in the name of 
himself and J. W. Rowe. Thè answer was in their joint names, and 
ail steps were so taken and the judgment went against both. 

In the deed from Alexander to plaintiffs he had given a gênerai 
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warranty wliich bound him to indemnify plaintiffs against the de- 
fendant's daim. They had heard of the existence of her claim prior 
to and at the time of their purchase and the purchase was made in 
view of it. They possibly did not understand that it was as large 
a claim as it turned eut to be or that it was held by défendant, or 
that it might be asserted in a suit thereafter to be brought. Appar- 
ently ail that they had been informed about it was that it covered 
83 or 86 acres, that it was held by her adopted father, John Hill, 
and that it was involved in a suit then pending in the circuit court 
of Wayne county brought by her grantor against John Hill and 
others to recover damages for cutting down a small number of 
trees standing thereon and which subsequently resulted in his favor. 
I do not think there can be any question that the understanding be- 
tween plaintiffs and their grantor, Alexander, was that he was to 
défend the land covered by their purchase against that claim as un- 
der his covenant of warranty he was bound to do so. It was in pur- 
suance to this understanding that their grantor, Alexander, when the 
défendant brought her suit in the Wayne circuit court on January 
11, 1904, the day before the deed was put to record asserting her 
claims against him, and J. W. Rowe, took charge of the défense of 
the suit, and controlled and managed it, and bore its expense until 
its termination. Nor hâve I any doubt of the f act that plaintiffs knew 
of the pehdency of this suit, and that their grantor was defending 
it, and that they were relying on his defending it pursuant to his 
understanding with them and in accordance with his covenant of 
warranty. They so knew and relied through their attorney, who was 
on the ground, and had "fuU authority" to "look after the land" 
if not otherwise. In so doing, there fore, their grantor, Alexander, 
was acting on their behalf as well as of himself, and they are bound 
and concluded by the judgment therein. It is not open to them now 
that that litigation has resulted in favor of défendant to come into 
this court and seek to reopen it. Mr. Greenleaf says : 

"Justice requlres that erery cause be once falrly and impartially tried, but 
the public tranqulllity demands that, having been once so tried, ail litigation 
of that question and between the same parties should be closed forever. It 
is also a most obvious principle of justice that no man ought to be bound 
by proceedings to which he is a stranger ; but the converse of this rule is 
equally true, that by proceedings to which he was not a stranger he may well 
be bound. Under the term 'parties' in this connection, the law includes ali 
who are dlrectly Interested in the subject-matter, and had a right to make 
défense or to control the proceedings and to appeal from the judgment This 
right involves also the right to adduce testimony and to cross-examine the 
witnesses adduced on the other side. Persons not having thèse rlghts are 
Etrangers to the cause. But to glve f ull effect to the principle by which par- 
ties are held bound by a judgment ail persons who are represented by the 
parties, and claim under them, or in privity with them, are equally concluded 
by the same proceedings. The ground, therefore, upon which persons stand- 
ing in this relation to the lltigatlng party are bound by the proceedings to 
which he was a party, is that they are Identlfled with him in interest; and, 
wherever this ïndentity is found to exist, ail are concluded alike." 1 Green- 
leaf, Ev. |§ 522, 523. 

It is urged that the judgment rendered in the tresspass suit in 
the Wayne circuit court brought by plaintiffs' grantor against défend- 
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ant's adopted father, John Hill, in favor of the plaîntîff therein, îs 
res adjudicata as against the défendant. I do not think that it is, 
but, if it were, that défense might hâve been asserted in the subsé- 
quent suit brought by défendant against plaintiffs' grantor and J. 
W. Rowe in that court, and the judgment therein is res adjudicata, 
not only as to what was actually decided therein, but as to ail dé- 
fenses which might hâve been made therein. 

The judgment, therefore, of the Wayne circuit court in that suit, 
affirmed by the Court of Appeals, is an estoppel against the plaintiffs 
claiming herein that the true location of the patent in controversy 
is not as adjudged therein. 

Were this not the case, and the true location of the patent an 
open question before me, I do not think I would be justified in de- 
ciding the matter differently from the state courts. It is true that 
some additional évidence has been introduced herein, but I do not 
think that it is of such conséquence as to warrant my going that 
far. 

The bill is dismissed, at plaintiffs' costs. 



STEAMSHIP RUTHERGLBN CO., Limited, v. HOWARD HOULDER & 

PARTNERS, Inc. 

HOWARD HOULDER & PARTNERS, Inc., v. STEAMSHIP RUTHERGLEN 

00., Limited. 

(District Court, S. D. New Torlt. October 18, 1910.) 

1. Shipping (I 39*) — Chabteb — Construction — Uuabanteed Capacitt o» 

Vesski.. 

A guaranty In a charter party made in New York for an Englisli ship, 
whlcli was to receive a lump sum for the voyage, tliat lier dead weight 
capacity was "6,100 tons of 20 cwt.," construed, on évidence that such 
was the English custom, to mean long tons of 2,240 pounds, and the 
charterer held entltled to an allowance because of her failure to load 
such quantlty, which was tendered. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. t| 141-148; Dec. 
Dlg. i 39.*] 

2. Shippino (I 177*) — ^Demubragb — Cesses Culuse in Chastes. 

Under a charter party wliich required the charterer to provide lighters 
If necessary to enable the steamer to go alongslde any safe docli, and 
by which a lump sum as frelght was to be pald for the voyage, the 
vessel was entltled to demurrage for the time she was delayed before 
she could get a berth where she could lie for discharglng where she 
could hâve discharged at once U a portion of her cargo had been light- 
ered, notwithstanding a cesser clause that "charterers' liabllity to cease 
on cargo being shipped and frelght pald" and the payment of frelght 
before discharge. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. {{ 576-582, 584; 
Dec. Dig. { 177.» 

Demurrage, see notes to Harrlson t. Smith, 14 0.0. A. 657; Randall 
T. Sprague, 21 0. 0. A. 337; Hagerman v. Norton, 46 O. G. A. 4.] 

•For otbcr caseï ■•• lun* topie * ( numbxr in D*c. it Am. Digt. 1907 to data, ft Rep'r Indexes 
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3. Shippikg (§ 39*) — Chabtbes^Cesseb Clause. 

If a charter iiarty contains an agreement between the ovvner and 
charterer which cannot be performed, and cannot even be entered upon 
when tlie cargo is shipped, or when bills of lading are signed at the 
loading ports, the charter niust continue In existence until that portion 
of the contract relatlng to some other place and to a future time is 
completed, notwithstanding an apparently conflicting provision of the 
cesser clause. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 141-148 ; Dec. 
Dig. § 39.*] 

4. Shipping (§ 39*) — Charteks — Agency Fées. 

A provision of a charter party that the steamer was to be consigned 
to ebarterer's agents at port of loading and diseharging "on usual tenus, 
say f 10. 10s at each port" araounted to an agreement by the charterer 
that the agency fées should not exceed such sum and rendered it liable 
for the excess where a substantially larger fee was charged by its agents. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

In Admiralty. Suit by the Steamship Rutherglen Company, Lim- 
ited, against Howard Houlder and Partners, Incorporated, with cross- 
libel. Decree for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for Rutherglen. 
Wheeler, Cortis & Haight (Charles S. Haight and John W, Griffin, 
of counsel), for Howard Houlder & Partners. 

HOLT, District Judge. Thèse are a libel andi cross-libel filed to 
recover clainis arising out of a shipment of a cargo of railroad iron 
on the steamship Rutherglen on a voyage from New York to Dalny. 
Manchuria, and thence to Takow, Formosa. The original libel was 
filed by the owner of the Rutherglen against Howard Houlder & Part- 
ners, Inc., the charterers of the steamer, to recover upon three claims : 
(I) A cLim for an unpaid balance of the lump sum chartered freight 
of £277.7.7, amounting in United States currency to $1,349.86. (2) A 
claim for 15^4 days' demurrage while awaiting discharge at Dalny, at 
the rate of £45.14 per day, making a total of £708.7, or, in United 
States currency, $3,447.17. (3) A claim for an excess agency fee 
charged to the steamship by the agents designated by the charterers 
at Takow in the sum of £14.10, or $70.56. The cross-libel is to recover 
damages because the steamer was not loaded to her full capacity. It 
allèges that the steamer when she sailed had 13,112 empty cubic feet 
of space, which would hâve stowed 325 tons of cargo, and that the 
charterers were damaged by the steamer's refusai to take said ad- 
ditional cargo in the sum of £466.17.6, making £169.9.11 due, in ad- 
dition to the sum of £277.7.7, withheld by the charterers from the lump 
sum freight. 

[1] 1. The charter party was made in New York. It guaranteed 
the steamer's dead weight capacity at "6,100 tons of 20 cwt." A ton 
of 20 cwt. in this country usually means a short ton of 2,000 pounds. 
But this was a charter party of an English vessel, and there is evi- 

*For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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detice in the case that the generally understood meaningf of the term 
"ton" as used in charter parties is a long ton; that is to say, that 
the term "cwt." means a weight of 112 pounds, the usual meaning of 
the term in England, instead of 100 pounds. It does not appear to 
be contradicted by the counsel for the Rutherglen that that is the cor- 
rect meaning of the phrase, and I shall assume that the charter par- 
ty guaranteed that the steamer had a dead weight capacity of 6,100 
tons of 2,240 pounds each. The évidence in my opinion shows that 
the actual weight of the cargo carried was 13,173,389 pounds, amount- 
ing to 5,880.97 long tons. With this amount of cargo the ship was 
overloaded, and in my opinion, upon the évidence, the ship could not 
carry 6,100 long tons, and the owner is liable under the guaranty that 
she could carry that amount. The price to be paid for the steamer 
as fixed in the charter was the lump sum of £9,400. The évidence 
in the case is not sufficiently clear and speciiic to enable me to pass 
satisfactorily on the question what amount of déduction should be 
made from the lump sum freight in view of the claim made in the 
cross-libel of the respondents. A référence will be directed upon that 
point. 

[2] 2. The second claim in the libel is to recover $3,447.17 for 
151/2 days' demurrage at Dalny. The steamer, when she arrived at 
Dalny, could not get a berth where she could lie without discharging 
a part of her cargo, and was obliged to wait ISy^ days before she 
could get such a berth at which to discharge. The charter party pro- 
vided that the charterers were to provide lighters, if necessary, to en- 
able the steamer to go alongside of any safe dock, wharf, or anchor- 
age. There were vacant berths at Dalny where the steamer could hâve 
gone alongside and discharged, if about 500 tons of cargo had been 
removed ; upon lighters. It is claimed that no lighters could be ob- 
tained at Dalny. The évidence is that there were junks which could 
hâve been obtained. The respondent claims that they were fishing 
junks, unfit to be used for the discharge of heavy railroad iron, but 
the évidence is that there were large junks there which could have- 
been obtained. It is also claimed that, if the iron had been discharged 
into any of thèse junks, it could not hâve been unloaded from the 
junks onto the wharf. The évidence does not satisfy me that such 
was the case, but, if 500 tons had been put upon junks, that would 
hâve enabled the steamer to go to her wharf and begin unloading, and 
then, if necessary, the iron on the junks could hâve been taken back 
after an équivalent amount had been taken out from the steamer. There 
is a provision in the charter party that any time lost in loading or dis- 
charging through various causes, and, among others, through any 
causes beyond. the personal control of the charterers, is not to be 
computed as part of the lay dfeys; and it is claimed that the charterers 
could not obtain lighters, and that, therefore, they were absolved from 
the obligation to obtain lighters. But I think that that provision does 
not nullify the other positive provision of the charter party that the 
charterers should provide lighters, if necessary, to enable the steamer 
to go alongside a safe dock. This was a voyage charter. The owner 
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was entitled to hâve the ship make the voyage and return promptly, 
and I think that the charterers by the charter in substance agreed to 
provide lighters, if necessary, to discharge the cargo at Dalny prompt- 
ly, and agreed that, if that was not done, they would be hable for de- 
murrage. 

The charterers rely on a clause in the charter party that the vessel 
is to be discharged according to the custom of the port, and hâve called 
a witness who testifîed that it was the custom of the port at Dalny for 
steamers to discharge in turn. This witness had been at Dalny but 
once, andi was hardly qualified to prove custom. But probably the al- 
leged custom was nothing but the usual practice of harbor masters in 
ail ports. A common sensé of justice would lead any harbor master to 
send steamers to vacant berths in their turn. But I do not understand 
that the libelant complains that the Rutherglen was not admitted to 
a dock deep enough for her draft as soon as one was vacant. The 
complaint is that no lighters were provided so that, by taking ofl; a 
part of her cargo, she could hâve gone at once to a shallower berth 
which was vacant. 

[3] The charterers further rely upon the cesser clause in the char- 
ter, which provides : "Charterers' liability to cease on cargo being 
shipped, and freight paid." The Rutherglen Company claims that that 
clause does not apply because the lump sum freight was not paid 
in full, but, as in my opinion the charterers were justified in the déduc- 
tion which they made, the just amount due for the lump sum freight 
was paid in full. The question recurs then whether the cesser clause 
applies, so as to free the charterers from their spécifie agreement to 
provide lighters, if necessary, at the port of discharge. The question 
is a nice one. Some authorities hâve undoubtedly gone very far in 
holding charterers exonerated by the cesser clause from ail claims aris- 
ing at the port of discharge. But I concur with Judge Hough in the 
case of Union Steamshipping Co. v. Gans Steamship Line,^ that : 

"If the charter party contains an agreement ljet\yeeii the owner and the 
charterer which eannot be performed and cannot even be entered upon wheii 
the cargo is shipped or when bills of ladinj? are signed at the loading ports. 
the charter nmst continue in existence iintil that portion of the contract 
relatlng to some other place and to a future tlnie is completed." 

If the provision in the charter party that the charterers are to pro- 
vide lighters, if necessary, at the port of discharge is nullified by tlie 
cesser clause, there was no reason for inserting it in the charter party. 
It never had any validity. It died at birth. 

In this case the Manchurian Railway was being constructed. Very 
large shipments of railroad iron and materials for the construction of 
the railway were being made deliverable at Dalny. It was apparently 
a port in which usually not a large business was done. There were 
but few docks there at which ships of large draft could lie. There 
was a probability of congestion there. It was entirely compétent for 
the parties to stipulate which should be responsible in case of delay 

1 See note at end of case. 
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in iinloadiing. By the charter tlie charterers agreed to provide light- 
ers, if necessary. If it be assumed that it was not in their power to 
provide them, that fact, in my opinion, does not free them from lia- 
bility. They made the contract, and I think that they were bound 
either to provide the lighters or to pay the demurrage. I think, there- 
fore, that the Rutherglen Company is entitled to recover its claim for 
demurrage of $3,447.17. 

[4] 3. The third claim is for an excess agency fee charged to the 
steamship by the agents designatedi by the charterers at Takow. The 
charter provided that the steamer was to be consigned to the char- 
terers' agents at port of loading and discharging "on usual terms say 
i 10. 10s at each port." When the Rutherglen reached Takow, the 
charterers nominatcd Bain & Co. as their agents at Takow. Bain 
& Co. refused to act as such agents for the fee of £10.10, and! de- 
manded a fee of £25. The master of the Rutherglen paid it under 
protest. In my opinion the charterers agreed that the agency fee 
should not exceed îlO.lO, and the owner of the Rutherglen is entitled 
to recover the excess paid over the amount agreed upon in the charter, 
being £14.10, or $70.56. 

My conclusion, therefore, is that the Rutherglen Company should 
recover the sum of $3,447.17 for demurrage, and $70.56 for excess 
of agency fées, with interest and costs, and that a référence should 
be ordered to détermine what amount, if any, should be deducted from 
the freight hy reason of the claim set up in the cross-libel. 

Note. — The mémorandum of Hough, District .ludge, in the case of Union 
SteamsMpping Co. Y. Gans Steamship Line, referred to in the opinion, is 
as follows: 

"The exception to the sixteenth article of the answer seems to me well 
taken. In that the cesser clause is not a défense to this action. - 

"If the charter party contains an agreement hetween the owner and ehar- 
terer which cannot be performed and cannot even be entered upon when the 
cargo is shipped or when bills of lading are slgned at the loading port, the 
charter must continue in existence until that portion of the contract relating 
to some other place and to a future time is completed. 

"This charter party does contain such a provision, namely, that the ship 
wlU be consigned to the charterer's agent at the port of destination, and 
that such charterer's agent shall (in effect) reçoive as and for his compensa- 
tion no than £10.10. 

"I remain of the opinion that this clause can be given no meaning what- 
ever unless construed to be a warranty or guaranty on the part of the char- 
terer that no more than the stipulated fee is exacted. 

"It is no answer to this to say that the owner should not hâve paid more 
than £10.10, nor is it any answer to point out that the charterer's agent 
became the owner's agent by the act of consignment. Thèse statements 
may be true, but there was an antécédent duty upon the charterer to see to 
it that the agent noniinated by the charterer agreed to serve for the stipu- 
lated sum. Therefore the exception to the sixteenth article of the answer is 
sustained. 

"But this does not go to the kernel of the controversy. The seventeenth 
and eighteenth articles of the answer (taken together) seem to me to clearly 
assert that the payments or exactions which are the subject-matter of this 
suit were not paid to charterer's agents but to persons lnwfully appointed in 
France and clothed with power of demanding and obtaining thèse fées no 
matter whether they were or were not the ship's agents or whether or not 
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they had the ship consigned to theiii. If this be not true, it is at least tlie 
construction of the answer most favorable to the pleader, and the court is 
bound to accept it. 

"It could not hâve been the intention of the parties that, if A. B. at the 
port of Bordeaux was under French law entitled to collect a certain fee for 
entering the Marka at that port, such expansé could be put upon C. D. by 
an agreement between the owner and charterer of the Karma to the effect 
that the steamer should be consigned to C. D., and be be paid for ail bis serv- 
ices a smaller sum than the statutory cost of entering. In other wovds, 
the ship's agent in America attends to the entry of a vessel consigned to 
hlm as a part of his agency duty. The answer in this case déclares in effect 
that in France he cannot do it, but some officiai must do it, and niust be 
paid for it at statutory rate. 

"If this be true, the shipowners bave in efCect been taxed, and lawfuUy 
taxed, and it was beyond the power of either owner, charterer, or agent to 
avoid or diminish said tax. This is substantially the point as to which 
there was no proof in The Cape Breton arbitratlon, to which Mr. Woolsey 
refers. In this case there may be no proof when the trial cornes on, but the 
pleading avers a défense which I think good. 

"The exceptions to the seventeenth and eighteenth articles of the libel 
are overruled." 



In re P. SANFORD ROSS, Inc. 
(District Court, E. D. New York. May 28, 1912.) 

1. Shipping (§ 209*) — Limitation of Liability — Time of Proceedings. 

A vessel may be surrendered under the statute allowing a limitation 
of liability before or after a verdict settling the responsibility for the 
clalm against which the limitation is sought, and, although a verdict 
may be recovered by the claimant in another court, the value of the ves- 
sel if limitation is allowed measures the amount of damages recoverable 
thereon. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

2. Shippikg (§ 204*) — Admiraltt (§ 6*) — Limitation of Liabiiatît — "Ves- 

sel" — Pile Dbiveb. 

A barge with a pile driver mounted thereon and moved from place to 
place by tugs, which at the time of an injury to an employé working 
thereon was working in a tidewater stream, is a "vessel" subject to the 
admiralty jurisdietion, and within Eev. St. §§ 4283, 4289 (U. S. Conip. 
St. 1901, pp. 2943, 2945), giving the right to a limitation of liability with- 
out regard to the manner in which it was moored or the fact that at the 
time of the injury the tide was ont and it rested on the bottom. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 639, 640 ; Dec. 
Dig. I 204 ;* Admiralty, Cent. Dig. i| 86-98 ; Dec. Dig. § 6.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7297-7301.] 

3. Shipping (§ 205*) — Limitation op Liability — Right to Limitation. 

A corporation owner of a barge on which was mounted a pile driver, 
in the opération of which an employé was injured, is not chargeable 
with privity or knowledge which will deprive it of the right to a limita- 
tion of liability because the injury was due to the négligence of one of 
its agents or servants, nor because the act of négligence might hâve 

'For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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occurred the same and with the same effect if the pile driver bad bée» 
upon the land. 

[Ed. Note.— For other cases, see Shlpping, Cent. DIg. §§ 639, 640 ; Dec. 
Dlg. § 205.* 

Limitation of owner's liability, see note to The Longfellow, 45 C. C. A, 
387.] 

In Admiralty. On pétition of P. Sanford Ross, Incorporated, foi- 
limitation of liability. Pétition granted. 

Everett, Clarke & Benedict, of New York City, for petitioner. 
Martin T. Manton, of New York City, for claimant. 

CHATFIELD, District Judge. A verdict has been recovered for 
$8,000 in an action brought by Ida Wenderlin, as administratrix, etc., 
of Frithof Wenderlin, deceased, who was killed upon a scow or 
barge owned by the petitioner herein, and upon which there was in 
opération at the time a pile driver of the usual form. This pile driver 
was movedaround from place to place by tugs. At this time it was 
close to shore in shallow water, where the scow could be held by 
hawsers and moved about as was necessary, unless it rested upon the 
bottom at low tide. 

The accident in question occurred upon the 27th day of July, IPO^.. 
The deceased was a laborer engaged at the time in holding in posi- 
tion the particular spile which was then being driven. He was using 
a handspike and was standing upon the lowest or deck platform of 
the scow. The piles were being driven across the channel but close 
to the bank in Flushing creek, which is tidewater at this point, and 
the verdict of the jury has fixed the responsibility of the défendant 
for négligence in the conduct of the work. 

It appears that the verdict of $8,000 was more than the estimated 
value of the pile driver, and the petitioner, therefore, on the 27th 
day of June, 1911, surrendered the pile driver to this court in this 
proceeding. The pile driver was sold for the sum of $1,700, but it 
is now contended that this amount is less than the value which might 
hâve been obtained by an immédiate surrender at the time of the ac- 
cident. The testimony shows, however, that the ordinary déprécia- 
tion for wear and âge, even though lessened by the repairs which 
were actually placed upon the boat and superstructure during the 
intervening time, would equal any différence between the estimated 
sale value of the pile driver at the time of the accident and the 
amount actually realized upon the sale, and no évidence has been 
interposed to lead the court to the conclusion that in this proceed- 
ing the petitioners should be compelled to surrender more than the 
amount obtained. 

So far as the right to surrender is concerned, the administratrix,^ 
who without objection proved a daim for the verdict obtained, now 
contends that this court has not jurisdiction, and that the pétition 
should not be maintained under the statute. She asserts that the 

•For otber caees née same topic & S numbss lu Dec. & Am. Digs. 1907 to date, A Rep'r Indezes^ 
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pile driver was not at the time a vessel and was not in a navigable 
portion of the stream, that it was driving piles upon the shore and 
not in navigable water, and was either resting upon the bottom or 
attached to the bank by hawsers ; so that it was merely such a struc- 
ture as would hâve been erected along the shore and used as an or- 
dinary pile driver upon tracks or staging and not upon a boat. The 
claimant therefore asks that the pétition be dismissed and that the 
verdict be allowed to stand as a judgment against the petitioner, en- 
tirely apart from any admiralty jurisdiction. 

[1] A vessel may be surrendered under the statute allowing lim- 
itation either before or after a verdict has been obtained settling the 
responsibility for the accident. City of Boston (D. C.) 159 Fed. 257; 
The Benefactor, 103 U. S. 239, 26 h. Ed. 351. If a verdict is_ re- 
covered in an action in a state court or in a common-law action in a 
United States court, and if a right to limit ail liability to the value 
of the craft upon which the accident occurred is given by act of 
Congress, then the right of trial by jury may be enjoyed by the 
plaintifï; but the collection of damages may be confined to the value 
of the vessel on which the liability occurred. 

A proceeding to limit liability need not be affected by the form 
or the manner in which the liability is fixed. The statute of Congress 
was intended to and does allow a substitution of the res for the Per- 
sonal claim against the individual in certain kinds of cases, and no 
reason is shown why this should not apply to a cause of action in 
judgment as well as to a cause of action before trial. 

[2] In the présent instance the question is not whether the judg- 
ment can be avoided. That matter is res adjudicata, and the ad- 
ministratrix's right to her judgment has been established. But the 
case présents the question whether because of the place in which 
the accident occurred, and through prier lack of knowledge of the 
defective conditions, the owner of the vessel can avoid as great re- 
sponsibility for the accident as would hâve rested upon him if the 
pile driver had been working upon staging attached to the shore. 

Admiralty jurisdiction embraced the scow and the pile driver at 
the time. The place where she was resting was a part of the tide- 
water, and it is impossible to hold that a boat, moving or subject to 
the rise and fall of the tide, should be within the jurisdiction of 
the admiralty court when afloat, and out of its jurisdiction if it 
happens to ground or temporarily rest upon the bottom. Dailey 
v. City of New York (D. C.) 128 Fed. 796; Steamship Jefferson, 215 
U. S. 130, 30 Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907. 

[2] Nor did the method of mooring alter the character of the 
structure. The accident did occur upon a boat; the proximate cause 
of the death was négligence in handling the boat, or in the method 
of construction of the boat's equipment, according to the finding of 
the jury; and while in this particular case hardship may resuit by 
réduction of the amount of recovery, nevertheless the court cannot 
limit the application of the statute and alter the principle, in order 
to except this particular accident from the légal principles covering 
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every accident of the same sort. If the verdict of the jury was 
based upon the failure to so move the pile driver as to bring the 
pile into a position under the hammer where it could withstand the 
blow, then, surely, the handling of the beat and the act of the foreman 
in managing the boat (while exactly similar, so far as the pile driver 
is concerned, to shifting its position upon a track) would still be an 
act donc in connection with a craft or vessel subject to the admiralty 
jurisdiction. 

If the accident occurred through failure to use a chock or block, 
vvhether permanent or temporary, in driving small spiles, nevertheless 
this was the act of the person managing the vessel, and no négligence 
or failure on the part of the owner bas been shown, except through 
the acts of bis servants; nor is there any suggestion that there was 
privity or knowledge on the part of the owner through carelessness 
in selecting this servant. The suggestion seems to be that the care- 
lessness was in allowing the use of the pile driver without supply- 
ing chock blocks and ordering their use ; that is, with respect to 
something which bas nothing to do with navigation. But this is not 
the test, and an accident of the same sort might bave happened at sea, 
if the pile driver or similar structure were upon the deck of a vessel. 
Nor can a corporation be held to hâve had knowledge of the defect 
or neglect because some one of its servants who is an agent or 
superintendent is guilty of négligence. The neglect must be such as 
would prevent the limitation of liability by an individual owner, and 
must also bave been known to some one acting the part of owner for 
the corporation, not merely as servant in performing the work. The 
use of chock blocks was a temporary expédient which could be em- 
ployed when the foreman thought it necessary; but for the owner 
to hâve afiSxed a permanent or station ary chock on the deck would 
bave made it impossible to use the pile driver for large piles, and at 
any other staging would hâve prevented the further fall of the ham- 
mer. 

The only remaining question is whether the scow was a "vessel" 
within the nieaning of section 4283 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 2943). The language of the section is that: 

"The liability of the owner of any vessel, for any embezzlement, loss, or 
destruction, by any person, * * * incurred without the privity or knowl- 
edge of such owner or owners, shall in no case exceed the ainount or value 
of the interest of such owner in such vessel, and her freight then pending." 

The purpose of the section was plainly to further the interests of 
the merchant marine and to establish a uniform rule of liability, which 
should not overwhelm merchants if a tremendous catastrophe should 
happen, as was always likely to occur at sea. 

Since 1886, section 4289, R. S. (U. S. Comp. St. 1901, p. 2945), 
has applied the limitation of liability to ail vessels used on lakes or 
rivers or in inland navigation, including canalboats, barges and light- 
ers, thus extending the provisions of the law which previous to that 
time had limited it to seagoing vessels. 
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The necessity for determining whether or not the pile driver in 
question was a vessel within tiie contemplation of the statute raises 
the constitutional point which has been disposed of in the case of 
The Blackheath, 195 U. S. 361, 25 Sup. Ct. 46, 49 L. Ed. 236, and 
The Troy, 208 U. S. 321, 28 Sup. Ct. 416, 52 L. Ed. 512. The 
Suprême Court therein holds that admirahy jurisdiction cannot be 
extended by the statutes of Congress over matters which are not 
within the constitutional grant to the United States of matters then 
within the meaning of the word "admiralty." Hence, as was de- 
cided by Judge Benedict, in the case of Woodrufï v. One Covered 
Scow (D. C.) 30 Fed. 269, a floating boathouse, used merely as a 
storage room and as part of a dock, rising and falling with the tide, 
was not a vessel, even though the floating part was similar in con- 
struction to that of a scow. 

A number of cases could be cited, but they are so comprehen- 
sively set forth in the case of Charles Barnes Co. v. One Dredge 
Boat (D. C.) 169 Fed. 895, that référence thereto is sufficient. în 
that case the court held that the word "vessel," when applied to a 
boat carrying a permanent cargo, such as a dredge, elevator struc- 
ture, or pump, with the machinery and accessories, was within the 
jurisdiction of admiralty, and hence would corne within the provi- 
sions of section 4283. 

The décision in that case was with référence to a maritime lien 
and does not necessarily conclude the question as to limitation of 
liability. But in The Raithmoor (D. C.) 186 Fed. 849, the same 
principles hâve been applied with respect to the question of damages ; 
and in the case of the O'Brien Bros., as owners of the Derrick 
Scow Sunbeam.i decided by the United States Circuit Court of Ap- 
peals for the Second Circuit, upon the 26th day of March, 1912, a 
scow capable of carrying a cargo, but not then in use for the carry- 
ing of cargo, and actually at the time having erected on it a derrick 
which was unloading a stone from another boat, was held within the 
limitation of liability statute. 

There can be no doubt in the présent case that the pile driver, when 
moving from place to place on the water, was a vessel just as much 
as she would be if carrying a load of tools and machinery and being 
towed by a tug around the harbor of New York, and the permanent 
attachment of the pile driver end of the engine to the scow does 
not of itself change the character of the boat. 

On the other hand, as in the case of The Hendrick Hudson, Fed. 
Cas. No. 6,355, 3 Ben. 419, a vessel might cease to be navigable or 
to be employed in navigation, and hence lose the character of a 
maritime craft, even though her external form was not altered. In 
the case of The Hendrick Hudson, a boat permanently nioored and 
used as a hôtel or saloon was held not to be engagée! in commerce 
by navigation. In the same way, if the pile driver in this case were 
permanently or temporarily taken away from its use as a scow, and 
the boat part of the structure were turned into a mère platform or 
support for the pile driver, although still remaining in the form of 
1195 Fed. 468. 
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a boat, no admiralty jurisdiction would remain, nor could the boat 
be a vessel within the meaning of section 4283. 

It might happen that one pile should be driven with the use of a 
pile driver, entirely within the jurisdiction of admiralty and while 
the craft retained the character of a vessel, and that the next pile 
would hâve to be driven by running the boat out on shore upon 
ways, and thus turning her into nothing more than a pile driver upon 
a platform shaped like a boat, and hence beyond the jurisdiction of 
the admiralty court. The distinction would bç similar to that made 
between the structure in the The Blackheath, supra, and that in The 
Troy, supra, where a distinct line was drawn between the two cases 
presented, and not because of any inhérent différence in the location 
of the structures injured. 

But to assume that the character of a vessel has been lost and that 
admiralty jurisdiction has been abandoned by allowing the boat to 
rest upon the bottom at low tide, or to become grounded temporarily, 
with the intention that it shall be navigated or towed before proceed- 
ing to the next position for driving a pile, is not sufficient to take 
away the navigable character of the craft, nor to sever it from ad- 
miralty jurisdiction. 

The hardship in the présent case is apparent. The petitioner should 
not be allowed to reduce the liability which the verdict of the jury 
has imposed upon it unless it cornes strictly within the language of 
the section as interpreted by the courts ; and in the absence of restric- 
tive législation it is impossible to relieve the hardship in this par- 
ticular case, if the statute is to be applied impartially as it appears to 
the court. 

The pétition to limit the liability must be granted; but, under the 
circumstances, no costs will be allowed as against the fund. 



JEOLIAN CO. V. ROYAL, MUSIO ROLL CO. 

(District Court, W. D. New York. June IS, 1912.) 

CoPTRTOHTS (§ 76*) — Musical Compositions — Records fob Mechanical, Pao- 

DUCTION PiRACY "PERSON AGGRIEVED." 

Copyright Act March 4, 1909, c. 320, § le, 35 Stat. 1075 (U. S. Comp. 
St. Supp. 1911, p. 1472), glves tbe owner of a copyright for a musical 
composition the exclusive rlght to make or Ucense another to make per- 
forated music roUs or records for mechanlcally produclng such composi- 
tion, subject to the condition that, If he shall make or authorlze the mak- 
Ing of such records, any other person may make similar use of the work 
on payment of a flxed royalty. The rlght so given to a subséquent maker, 
however, does not authorlze him to copy the record of the flrst maker, 
but bis work must be done from tbe original composition, and under sec- 
tion 36 of tbe act, whlcb authorlzes a suit In equlty by any person ag- 
grieved to enjoin the violation of any rlght secured thereby, the original 

•For other cases see eame toplc & S nuubkk In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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maker, whether the proprietor of the copyright or his Ucensee, is entitled 
to an injunction to restrain such copylng or reproduction of hls records. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 68 ; Dec. Dlg. 
f 76.» 

For other définitions, see Words and Phrases, vol. 1, pp. 271-273; vol. 
8, p. 7569.] 

In Equity. Suit by the MoMan Company against the Royal Music 
RoU Company. On motion for preliminary injunction. Granted. 

George D. Beattys, of New York City, for complainant. 
Thayer & Tuttle, of Buflfalo, N. Y., for défendant. 

HAZEL, District Judge. The question raised in this case involves^ 
the right of the complainant, the .(Eolian. Company, under the copy- 
right act of March 4, 1909, to restrain the défendant, the Royal 
Music RoU Company, from copying and duplicating perforated music 
rolls or records manufactured by the former. While, under the pro- 
visions of the copyright law, such music rolls or records are not 
strictly matters of copyright, Congress in passing the enactmeîtt evi- 
dently intended to protect copyright proprietors in their right to their 
productions, and to give them an exclusive right to print, publish, 
and vend the same. If the copyrighted work be a musical composi- 
tion, the owner, under the provisions of the statute, after comply- 
ing therewith, has the exclusive right to perform it publicly for 
profit, and may, if he chooses so to do, make "an arrangement or set- 
ting" of the musical composition, published or copyrighted after the 
passage of the act, for mechanical reproduction. In this manner the 
copyright owner retains control of the right to manufacture music 
rolls, and the mechanical reproduction of such music or composition 
is optional with him. If he elects to mechanically reproduce it, or 
knowingly acquiesces in such use of reproduction by another, "any 
other person," the act says, "may make similar use of the copyrighted 
work" upon payment of a royalty. 

The bill avers that, prior to making the music rolls or records in 
question, complainant was given permission and license to mechani- 
cally reproduce the copyrighted composition and to make perforated 
rolls therefrom. By such permission or license the owners of the 
copyright transferred to the licensees their right to manufacture per- 
forated rolls, or parts, or instruments to mechanically reproduce the 
copyrighted music. The provision of the statute (section le) that 
"any other person may make similar use of the copyrighted work" 
becomes automatically operative by the grant of the license; but the 
subséquent user does not thereby secure the right to copy the per- 
forated rolls or records. He cannot avail himself of the skill and 
labor of the original manufacturer of the perforated roll or record 
by copying or duplicating the same, but must resort to the copy- 
righted composition or sheet music, and not pirate the work of a 
competitor who has made an original perforated roll. 
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The défendant contends there is no provision in the copyright act 
for an action of this kind by the manufacturer of perforated roUs 
or records — a licensee of the copyright proprietor — and that the li- 
cense herein granted conveyed nothing beyond the right to use the 
copyrighted music. This court, however, is of a différent opinion 
and thinks that Congress gave to the owner of the copyrighted vvork 
and to his licensee the right to maintain an action such as this. By 
section 36 of the copyright act it is provided that any party aggrieved 
may file a bill in equity and a Circuit (novv District) Court of the United 
States may grant an injunction to prevent and restrain the violation 
of any rights secured by such act. To effect the purpose intended by 
Congress, this provision must be given reasonable construction 
(Bobbs-Merrill Co. v. Straus et al, 210 U. S. 339, 28 Sup. Ct. 722, 
52 Iv- Ed. 1086), and to give it such construction requires holding that 
the phrase "any party aggrieved" includes a licensee who bas ob- 
tained a right to manufacture and sell perforated rolls. The phrase 
is not limited merely to owners of the copyright, but is broad enough 
to include licensees or others having permission from the owner of 
the copyright to mechanically reproduce the musical composition. 

The allégation charging copying of the rolls by the défendant is 
not denied. The motion for temporary injunction is granted. 
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PENNSYLVANIA E. CO. v. WELDÎ. 

(Circuit Court of Appeals, Third Circuit. June 25, 1912.) 

No. 6 (1,536). 

1. Masibb and Servant (§§ 286, 289*) — Action fok Injury to Servant — 

Questions fob Jury. 

Plaiutiff's intestate was employed by défendant railroad Company on a 
tug used In tovving car floats. Wliile he was standing In tlie narrow 
space between a line of cars and the edge of a float at niglit, to aasist iu 
making it fast alongside the tug, the bow of the approaching tug came in 
contact with the side of the float, and deceased was crushed against the 
side of a car, and killed by a buffer of rope around the stem of the tug, 
Intended to be interposed between that and the float, but wliich was 
placed too high for that purpose when the flat was loaded. There was 
évidence that deceased had worlied on that particular tug one day. 
Held, that the question of defendant's négligence In faillng to exercise 
due care to make safe the place where deceased was required to work, 
as well as the latter's contributory négligence, was for the .iui'y, whether 
such question arose under the common law or under the New .Tersey Eni- 
ployer's Liability Act of Aprll 13. 1909 (P. L. p. 114), which on that sub- 
ject is largely, if not entlrely, declaratory of the common law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006. 1008, 1010-1015, 1017-1033, 10.36-1042, 1044, 1046-1050, 1089. 
1090,1092-1132; Dec. Dig. §§ 286, 289.*] 

2. Master and Servant (| 293*) — Action fob Death of Servant — Instruc- 

tions. 

Instructions in an action for the death of an employé, based on the 
alleged négligence of the master in fallhig to provide a reasonably safe 
place for the servant to work, considered and approved. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1148-1156, 1158-1160; Dec. Dig. § 293.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by EHzabeth G. Weldy, administratrix of Jacob E. 
Weldy, Jr., deceased, against the Pennsylvania Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Alan H. Strong, of New Brimswick, N. J.. for plaintiff in error. 
Robert H. McCarter, of Newark, N. J., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

GRAY, Circuit Judge. [ 1 ] The défendant in error, who was the 
plaintiff below, recovered a judgment on a verdict for damages for 
the death of her husband, while in the discharge of his duties, by 
reason of the alleged négligence of his employer, the plaintiff in error. 

The déclaration cofitains three counts. The gravamen of the ac- 
tion, as contended by the défendant in error, was the failure of the 
employer to exercise due and reasonable care to make safe the place 
in which décèdent was required to work. The neglect of this primary 
duty, it is contended, is evidenced by the permitted existence of cer- 
tain more or less permanent and dangerous conditions péftaining to 

•For other cases see same topic & { ndmbgk in Bec. t. Am. Olga. 1907 to data, 4 Rep'r Indexes 
196 F.— 59 
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the place in which décèdent was required to work, within defendant's 
control and as to which défendant was, or should hâve been, in- 
formed; the duty to guard against such dangerous conditions being, 
of course, iricitided within the général duty of providing a safe place, 
etc. 

Liability of the défendant is predicated in the first and second 
counts ùpon the common law, and in the third count upon the statute 
of New Jersey, of 1909, known as the "Employer's Liability Act." 
P. h. p. 114. 

At the time of the occurrences resulting in the death of the dé- 
cèdent, défendant was in possession, management and control of a 
railroad and cars and of certain tug boats and floats, for the purpose 
of conducting its transportation business and of transferring its said 
cars f rom Jersey City to divers points on the Hudson River and else- 
where. , In the conduct of this business, f reight cars, loaded or other- 
wise, were brought upon the railroad to the dock and there pushed 
onto long floats moored endwise, so that the tracks which ran on each 
side of the float might be in line with the tracks upon which the cars 
were placed. About six of thèse cars were generally loaded upon 
each side of the float, leaving narrow passageways between the rail 
on each sida of the float and the sides of the cars. After the cars 
had been thus loaded, one of the defendant's tugs came alongside and 
towed the float thus loaded to its destination. This was the gênerai 
course of business in which décèdent had been employed by the de- 
fendant for about six months. 

The particular employment of the décèdent was that of a deck hand 
and floatman on the tugs and floats engaged in this transfer work, his 
spécial duty being, when the tug came to or alongside of the float, to 
get onto the float and see if it was ready to be towed, and attach the 
lines from the tug to the float for that purpose. On the night in ques- 
tion, one of thèse [floats — a wooden one 252 feet long and 33 feet 
wide— had been loaded by the defendant's servants with 12 cars, 6 
on each side of the float, and the defendant's tug "Wilmington," on 
which décèdent was employed, approached the float to perform its 
towing service. When near enough, the décèdent boarded the float 
and, in the performance of his duty, went to the office on the dock 
to receive ôrders as to the destination of the cars. He returned and 
reported to the captain, who was in charge of the tug and under ' 
whose orders he was, that the float was to go to Greenpoint, and that 
it Was ail ready to be towed. The tug then backed out into the river 
a short distance, pulling the float after it. It then began to swing 
aroiind, so that its side might be against the side of the float for the 
purpose of towing. During this process of swinging, the tug was 
attached by a short line from the bow to a cleat in the narrow pas- 
sageway between the rail of. the float and the sides of the cars. While 
this movement was being executed, it was necessary for the tug, when 
head on to the float, to approach it so that the linç f rorn its bow 
might be slackened and moyed to another cleat for towing purposes. 
The décèdent, in the performance of his duty, was standing at the 
cleat to which the rope from the tug was attached, and as the tug 
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approached was loosenîng ît from the cleat to which ît was fastened. 
While iri the act of doing so, the bow of the tug came in contact with 
the side of the float, and a large buffer made of hemp rope, which 
embraced the stem of the tug, protruded some sixteen inches beyond 
it over the rail of the float, and crushed the décèdent against the side 
of the car immediately back of him. 

Although there is some dispute as to the fact, there is testimony 
ténding to show that the décèdent had only been employed on the tug 
"Wilmington" since the night before the accident, having been previ- 
ously employed upôn another and smaller tug. The "Wilmington" 
was a very large tug and the bow was necessarily high out of the 
water. At ail events, it is conceded that the rope buffer, intended to 
act as a fender between the stem of the tug and the side of the float 
below the level of thé deck, was so placed as to be considerably higher 
than the rail of the float. The float was made low in the water by 
the heavily loaded cars, and had a list of four or five inches on the 
side towards the tug. Of course, it may be said that the accident was 
due to the float being loaded so deep and being listed to one side, or 
to the buffer being too high on the stem of the large tug. As said by 
the learned judge of the court below, the expression "too high" or 
"too low" is relative. There is no évidence, however, to show that 
the float was deeper in the water than usual when it had its full load 
upon it, or that it was listed more to one side than was usual, owing 
to the unavoidable différence in the loaded weight of the cars on one 
side and the other. But the buffer on the bow of the tug could hâve 
been readily adjusted so as to perform its proper function between 
the stem of the tug and the float, and the obvious danger to one 
standing in the narrow space between the rail of the float and the cars 
could thus hâve been avoided. The work was being performed at 
midnight, and the décèdent, if only employed the night before on the 
tug, was hardly chargeable with knowledge of the conditions which 
created the danger that resulted in his death. As the maneuver de- 
scribed, by which the tug prepared to take charge of the float for 
towing purposes, was the ordinary and necessary one, and involved 
the head-on approach of the tug to the float, the situation was a con- 
stantly recurring one. This is not only inferable from the évidence, 
but from the very présence of the buffer on the stem of the tug, the 
proper function of which was to be interposed between that stem and 
the side of the tug below the level of the deck of the float. The 
placing of this buffer too high to perform its proper function, created 
the dangerous condition to which the décèdent was exposed. 

The question therefore arises, whether the défendant has exercised 
that reasonable care which it is the duty of a master to exercise, in 
order to maintain reasonably safe the conditions under which his serv- 
ant is required to work. We think this question was properly and 
fairly presented to the jury by the learned judge of the court belOw. 
The dangerous condition was the resuit of the high placement of the 
buffer on the stem of the tug, as compared with the height of the 
loaded float from the water to the top of the rail. We think this con- 
dition, resulting from an improper adjustment of the buffer, in its 
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■relation to tbe height of the rail of the-float, is sufficiently covered 
•as a ground, for the charge of négligence in the first two counts of 
the déclaration. 

In respect to the third count, alleging liability under the statute of 
New Jersey above referred to, it is only necessary to say that we 
think this statute is, in ail respects save one, declaratory of the 
common law. It déclares that the master is responsible for any 
defect in the condition of the place, etc., used in his business, which, 
by reason of his négligence or that of any person in his service in- 
trusted by him with that duty, has not been discovered or remedied. 
The plain purpose of the act was to do away with the doctrine of fel- 
low servant in connection with the rule of safety in working places. 
What constitutes an unsafe place in which to work, within the mean- 
ing of the common law rule, or a defective condition in place, works, 
or machinery, within the meaning of the statute of New Jersey, dé- 
pends upon the circumstances of each particular case, when viewed 
in the light of the expérience and practice of men ordinarily prudent 
and careful in the performance of their duties in the premises. The 
dangers to be guarded against are, of course, not such as are inhérent 
in the work itself, but such as are obvious and remediable by the ex- 
ercise of ordinary care. 

We think, therefore, that the first assignment of error, on the 
ground that the court below did not give peremptory instructions to 
the jury in favor of the défendant, is without merit and must be over- 
ruled. 

[2] We hâve carefully considered the other and numerous assign- 
ments of error, based upon the charge of the court to the jury and 
upon its failure to give certain instructions requested by the défend- 
ant below, and think they are equally without merit. The charge as 
a whole was, under the évidence, exceedingly fair to the défendant. 
The charge is a long one and evidently prepared with great care. 
The attention of the jury was repeatedly called to the question pre- 
sented for its détermination, in such language as the following: 

"In other words, would the défendant, In the exercise of that care and 
diligence, hâve discovered the lilîellhood of this fender protruding over the 
boat and the striklng and crushlng of Its employé, whose duty it was — if you 
so flnd — to be at that place, if the float should be weighted down with heavy 
cars or should be made to list on that side by the Improper and careless plac- 
ing of tUe heavier cars on that side?" 

And again: 

"If you ûnd that the défendant, In the exercise of that ordinary care and 
reasonable diligence, could not hâve discovered such a danger, then it is not 
llable, notwithstanding that injury resulted, its liability belng dépendent upon 
such a dangerous condition being made manifest or likely by the exercise of 
ordinary care and reasonable diligence." 

On the whole, we think the case was fairly tried and properly snb- 
mitted to the jury, and the judgment below is therefore affirmed. 
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BARRON V. MeKTNNON. 

(Circuit Court of Appeals, First, Circuit. May 22, 1912.) 

No. 936. 

1. Banks anb Ranking (§ 2(i0*) — National Banks — Porchase or Stock. 

Undpr lîev. St. § 5136 (U. S. Couip. St. 1901, p. 34.55), deiining the gên- 
erai powers of uatioiiiil banl^s, ami cont'erriug no express power to deal 
in stoelîs of corporations, a purchase of stock in a corporation t>y a na- 
tional bank froni one of its offleers for tlie purpose of selllng the same at 
a profit was ultra vires and voidable as between tlie parties. 

[Ed. Note. — l'or otlier cases, see Banks and Banking, Cent. Dig. |§ 977- 
978, 983, 9S4, 98(ii/i-990; Dec. Dig. § 260.*] 

2. Banks ano Ba.n'king (§ 261*) — National Banks — Ultka Vikes Aci — 

PuECHASK 01-- Stock — Title. 

Tliougii a purciiase of corporate stock by a national bank from one of 
its officers was uKi-a vires and ^•oidable as between the parties, it was not 
void, and title passed to tlie bank whlch it could transfer to a third per- 
son prior to aiiy élection by the other party to the original transaction to 
rescind the sale. 

[Ed. Note. — For other cases, see Banlis and Banking, Cent. Dig. §§ 991- 
1000; Dec. Dig. § 261.*] 

3. Corporations (§ 487*) — Powers — T^ltba Vires Act. 

The doctrine of ultra vires rests on the prineiple that on grounds of 
public policy courts will not enforce an illégal or ultra vires eoutract, and 
that a défendant may avail himself of the défense in a suit brought to 
enforce such contracr. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1S9.'5-189S : 
Dec. Dig. § 487.*] 

4. Banks and Ba.skixg (§ 261*) — National Banks — Purciiase of Real Es- 

TATE. 

A purchase of real estate by a national bank for a purpose other than 
that specified by Rev. St. § 5137 (U. S. Comp. St. 1901, p. 3460), is voidable 
only and not void. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 991- 
1000; Dec. Dig. § 261.*] 

5. Banks and Banking (§ 261*)— National Banks— Loans— Collatéral— 

OwN Stock — ïransfek. 

Though a national bank has no power to loan money on its own stock 
as collatéral in violation of Rev. St. § 5201 (U. S. Comp. St. 1901, p. 3494), 
a loan niade In violation of such section is voidable only, and henee the 
bank, having been compelled to take title to its stock so held as collatér- 
al, may convey a good title to a purchaser. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 991- 
1000 ; Dec. Dig. § 261.*] 

6. Corporations (§ 487*)— Ultra Vires — Statu Qro. 

Where a défense of ultra vires is available on the ground of public 
poliey, the court will strive to do justice between the parties, either by re- 
fusing to interfère in rare cases, or by permitting the money or property 
parted with on the faith of the unlawful contract to be recovered or com- 
pensation made therefor. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. S§ 1893-1898 : 
Dec. Dig. § 487.*] 



•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Suit by the receiver of the National Bank of North America, con- 
tinued ifi the name of John W. McKinnon, shareholders' agent, 
against Clarence W. Barron. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

See, also, 179 Fed. 759. 

Sherman L. . Whipple, of Boston, Mass. (Alexander Lincoln and 
Whipple, Sears & Ogden, on the brief), for plaintif! in error. 

Walter I. Badger, of Boston, Mass. (William Harold Hitchcock, 
on the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This suit was brought by the receiver of 
the National Bank of North America to recover the balance due upon 
a promissory note for $70,000 signed by the défendant, Clarence W. 
Barron, and indorsed by him to the bank. Subsequently, upon the 
appointment of John W. McKinnon as shareholders' agent, he was 
substituted for the receiver as the plaintiff in the suit. 

At the close of the évidence, the court below directed a verdict for 
the plaintiff in the sum of $54,852.12. To this ruling, and to other 
rulings admitting and excluding certain évidence, the défendant duly 
excepted, and the case is now before this court on writ of error. 

The important question in the case is whether the Circuit Court was 
justified, upon the évidence, in directing a verdict for the plaintiff. 

The facts, so far as they are deemed material, may be summaf ized 
as follows: 

On October 25, 1906, Charles W. Morse, then vice président of 
the National Bank of North America, sold to the bank 8,000 shares 
of stock of the Mallory Steamship Company. On October 26th, the 
day following, this stock was delivered to the bank by Morse. On the 
same day, Morse received in payment for this stock a cashier's check 
for $200,000, which was at the rate of $25 per share. 

On November 20, 1906, Morse, acting for the bank, sold to the 
défendant 2,000 shares of this Mallory stock at the rate of $35 per 
share, and on the same day the défendant paid for this stock by de- 
livering to the bank his note for $70,000 ; the bank retaining the stock 
as collatéral security for the note. It was understood at the time 
that other stock might be substituted as collatéral for this Mallory 
stock, and subsequently this was done. 

With respect to this transaction, the cashier of the bank, Mr. Wire, 
testified that when the bank bought the stock of Mr. Morse it charged 
up the price it paid in thé bond and stock account, and when this 
transaction went through it was transferred to the loan department; 
that the stock was carried into the collatéral account by crediting the 
bond and stock account $50,000 and the commission account, which 
was a subdivision of the profit and loss account, $20,000; that on 
the collatéral account there stood 2,000 shares at 35 and the note for 
$70,000; that standing on the books of the bank the transaction rep- 



BARRON V. m'kINNON 935 

resented the purchase of thèse shares of stock from Mr. Morse at 25, 
the sale of them to the défendant af a profit of $20,000, paying cash 
to Mr. Morse, and taking the defendant's note and continuing to hold 
the stock as collatéral, then the substitution of bonds of the new Com- 
pany for the stock of the old as collatéral, and the sale of those bonds 
from time to time, crediting it on the note; and that that was sub- 
stantially ail the books show. 

The witness further testified that he understood that Mr. Morse' 
was then engaged in attempting a consolidation that was to corne 
about of a lot of coastwise steamship Unes ; that he made those pur- 
chases of stock and received subscriptions and organized the company 
in pursuance of that purpose. He further testified that while a vice 
président, director, and large stockholder of this bank. Morse turned 
over thèse 8,000 shares to the bank and received a check for $200,- 
000, and that thereafter the bank sold the whole 8,000 shares (some 
of it at 35 and some of it at 40) ; that the quotations on the market 
for those shares on the 20th of November, 1906, were between 33 
and 34. 

The witness further testified that at some time during the year the 
bank gave up the Mallory stock and received in place thereof bonds 
to the face value of $200,000 and 2,000 shares of stock in the Con- 
solidated Company; that the bank still had the shares of stock; that 
after the bonds were delivered to the bank the first coupon, amounting 
to $4,000, was paid to the bank, and no other coupon was paid ; that 
after the maturity of the note the bonds were sold by the receiver 
from time to time, and the amount of the proceeds was indorsed on 
the note; that the 2,000 shares of stock are still in Mr. McKinnon's 
possession. 

Walter W. Lee, a vice président of the bank, testified, among other 
things, as foUows: 

"Q. Mr. Lee, I call your attention to thèse thrèe papers pinned together. 1 
call your attention In the first place to a certiflcate of stock of the Mallory 
Steamship Company and ask If y ou ever saw it before? A. I hâve. I hâve 
seeh it, yes. 

"Q. Where dld y ou see it? A. The first time was November 20th, the day 
it was issued. 

"Q. Dld you at any time see this assignment whlch I hâve just read to the 
jury, signed by Mr. Barron? A. I hâve seen it; yes, sir. 

"Q. Where did you first see that? A. The day I received this certiflcate to 
put in the bank's vaults. 

"Q. That is November 20th? A. November 20th. 

"Q. 1906? A. Yes, sir. 

"Q. What was done wlth it between the time that you received it and. the 
time' It was sent on for transfer? A. It was deposited in one of the safe de- 
posit boxes, of the National Bank of North America. 

"Q. Did you hold it or notî A. I dld," 

The certificate of stock hère referred to was a certiflcate of 2,000 
shares of the Mallory Steamship Company issued to C. W. Morse; 
and on the back of the certificate was an indorsement transferring 
this stock to C. W. Barron. The assignment hère referred to w'as 
an assignment by C. W. Barron of this Mallory stock to the Consol- 
idated Steamship Company. 



936 19C FEDERAL EEPORTER 

Lee further testified thât subsequently the certificate and assignment 
were sent away by some officer of the bank, and that he thereafter 
reeeived in place of it $200,000 bonds of the Consolidated Steamship 
Lines Company and a certificate for 2,000 shares in that company. 

The witness further testified to the following entry in the mém- 
orandum book kept by him as trustée: 

"C. W. Barron, November 20, 1906, 2,000 shares of Mallory exchanged for 
2,000 Consolidated Steamsbip stock and 200 M Consolidated Steamship bouds. 

"E. B. W. W. W. L." 

It also appeared in évidence as a part of this transaction that L,ee 
reeeived from Barron the following trust receipt: 
"Trust Eecelpt. November 20, 1906. ■: 

"Reeeived from G. W. Barron, the following property to be held by Walter 
W, Lee, as trustée, as collatéral securlty— 2,000 shares ot capital stock of the 
Mallory Steamship Company ; and In considération thereof , said trustée here- 
by agrées to hold said property in trust for the purposé 6f seéurlng a certain 
note, endorsed by C. W. Bairron to the National Bank of North America in 
New York, of C. W. Barron dated November 20, 1906 and due November 20,: 
1907, for $70,000.00 and interest at 6 per cent. 

"The intention of thls arrangement is to proteet and préserve uniihpàired 
a possession and lien of the National Bank of North America In Netv' Yotli of 
and on sfiid pi'operty. By W. W. Lee, Trustée." 

It further appeared in évidence that on November 20, 1906, Morse 
gave to Barron the following paper: 

"New York, November 20, 1906. 
"C. W. Barron, Exchange Place, Boston, Mass. 

"Dear Sir: I hereby agrée that In case you se décide, I wlU take from you 
on November 19, 1907, two , thousand (2,000) shares of Mallory Steamship 
Company's stock at what it cost you to-day, $35.00 per share and intéreSît, 
less any divldends you hâve reeeived." 

The défense to this suit is that this entire transaction was, ultra 
vires and wholly void. In support of this positipn.the défendant re- 
lies on the following propositions : , 

(1) The put-chase of stock by a national bank is ultra vires. 

(2) The sale, of stock by a national bank as a part of a spéculative 
venture is equally ultra vires. 

(3) This action, being upon alleged sale of stock to the défendant, 
cannot be maintaihed, becau.s'e ' the sale was ultra vires. 

(4) Assuming that the alîeged sale of stock to the défendant was 
not ultra vires, the bank had no title to the stock which it could cpn- 
vey to the défendant, and therefore there was an entire failure of con- 
sideratien for the note. • 

In considering the question of ultra vires which is raised by thèse 
propositions, it is apparent that the facts in this case disclose not a 
single transaction, but two transactions or contracts which are entirely 
separate and distinct, and which may be stated as follows: 

First. The purchase by the bank from Morse on\0çtober 25, 1906, 
of 8,000 shares of the stock of the Mallory Steamship Company, 'for 
which the bank paid on the day following $200,000.' 

Second. The subséquent sale by the bank ort November 20, 1966, 
of 2,000 shares of this stock to the défendant, for , which the défend- 
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ant gave a note for $70,000 ; the bank retaining the stock as collatéral 
security for the note. 

Concerning the second transaction, it is manifest that there was 
nothing illégal or ultra vires in the sale by the bank of 2,000 shares 
of this stock to the défendant and in the bank taking the stock as 
security for the defendant's note. On the contrary, it may be said 
that, after the bank had purchased the 8,000 shares of this stock f rom 
Morse, it was its duty to dispose of it at once, and thus restore to the 
bank the $200,000 which it paid for the stock ; and if the Comptroller 
had been infornied that the bank had purchased this stock, he would 
doubtless bave directed that the stock be immediately sold. Concord 
National Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. Ed. 
1007. See, also, sections 5137 and 5201 of Rev. Stat. 

[ 1 ] Concerning the first transaction, it is equally clear that the pur- 
chase by the bank of this stock from Morse was ultra vires. National 
banks are not organized for the purpose of trading or speculating in 
stocks, and while this power is not expressly prohibited, such a pro- 
hibition is implied by the f ailure to grant the power. Rev. Stat. § 
5136; First National Bank v. National Exchange Bank, 92 U. S. 122, 
23 E. Ed. 679: California Bank v. Kennedy, 167 U. S. 362, 367, 369, 
17 Sup. Ct. 831, 42 L. Ed. 198; First National Bank v. Hawkins, 174 
U. S. 364, 367, 19 Sup. Ct. 739, 43 L. Ed. 1007; First National Bank 
v. Converse, 200 U. S. 425, 439, 26 Sup. Ct. 306, 50 L. Ed. 537; Cen- 
tral Transportation Co. v. Pullman Car Co., 139 U. S. 24, 48, 11 Sup. 
Ct. 478, 35 L. Ed. 55 ; McCormick v. Market Bank, 165 U. S. 538, 
549, 17 Sup. Ct. 433, 41 L. Ed. 817. 

[2] The main contention of the défendant is that, under the fore- 
going décisions of the Suprême Court, the bank had no title to this 
stock which it could convey to the défendant, and therefore that there 
was an entire failure of considération for the note upon which the 
présent suit is brought. In a word, the defendant's position is that 
the title to this stock is still in Morse. Before considering this prop- 
osition, it may be well to state the effect of its application to the facts 
in this case. 

Assuming that the title to this stock is still in Morse, the défendant 
says that it is the duty of the bank to proceed to recover back the mon- 
ey paid to Morse upon returning to him the stock. But, assuming 
that Morse has $200,000 to pay back to the bank, it is impossible for 
the bank to retUrn this stock to Morse. It appears from the évidence 
that the défendant has transferred his 2,000 shares to the Consolidated 
Steamship Company; it also appears from the évidence that the re- 
maining 6,000 shares were sold by the bank to sundry purchasers ; and 
it would not be an unusual circumstance if in the past five years the 
whole 8,000 shares had been resold and retransferred a number of 
times. 

It is apparent that the question in this case is essentially one of 
title, and not of the enforcement of a contract. 

The contract of October 25, 1906, by which the bank purchased 
8,000 shares of Mallory Steamship stock, and which became fully 
executed the following day by the payment to Morse of $200,000, still 
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remains in fdrce. In other words, it hàs never been repudiated by 
either of the parties to the contract. This suit is not brought to en- 
force this contract ; itt such a suit the défense of ultra vires might be 
set up by either party to the contract. 

The contract of November 20, 1906, by which the bank sold 2,000 
shares of this stoclc to the défendant, taking his note for $70,000, is 
a légal contract, and the only défense to the présent suit upon the 
defendant's note is that the bank had no title to this stock, and hence 
could not convey a good title to the défendant ; in other words, that 
the title to this stock is still in Morse. 

This case therefore présents the question whether on October 26, 
1906, when the bank cotnpieted the purchase of this stock, the title 
passed to the bank or still remained in Morse ; or, to state the ques- 
tion in another way, whether the bank, having purchased this stock 
under an ultra vires contract, could convey a good title to the défend- 
ant before the répudiation of the contract by either party, or while 
it was treated by both parties as a valid and existing contract. 

The question whether the title to stock was in the bank or in Morse, 
under ultra vires transactions similar to the one involved in the prés- 
ent suit, has been before the Circuit Court of Appealsior the Second 
Circuit in two cases, and in both cases the court held that the title to 
the stock was in the bank. Metropolitan Trust Co. v. McKinnon, 172 
Fed. 846, 849, 850, 97 C. C. A. 194; Morse v. United States, 174 Fed. 
539, 544, 545, 546, 547, 551, 98 C. C. A. 321, 20 Ann. Cas. 938. 

[3] We understand that the doctrine of ultra vires rests upon the 
principle that on grounds of public policy the courts will not enforce 
an illégal of an ultra vires contract, and that a défendant may avail 
himself tuf: this défense in a suit brought to enforce the contract. We 
do not understand that the title to property does not pass to the ven- 
dee under an executed contract of sale which is ultra vires. On the 
contrary, we understand the fuie to be that the title does pass, and 
that it rem,ains in the vendee until the contract has -been repudiated, 
and that upon such répudiation the vendee must account to the vendor 
for the property, or, if the property has been disposed of , for its value. 

An instructive and leêiding case on this subject is iPuHman's Car 
Co. V: Central Transportation Co., 171 U. S. 138, 159, 18 Sup. Ct. 
808y 43 L. Ed. 108. In that case, we hâve an instance ôf an executed 
ultra vires contract under which the parties had acted for 15 years. 
The sUbjeçt-matter of the contract was a lease, and the court consid- 
ered the âcts df the lessee under thé lease as lawful until the répudia- 
tion of the contract. The rule was there laid down that after such 
fepudiation the lessee, upon the ground of an implied contract, must 
either retUf n the property- or make compensation f ôr it. In that case 
no property" was returned, and the lessee was held to àccount for the 
value of the property, not at the time the lease was executed, but at 
'the time the contract was repudiated, 15 years latèri; That case rec- 
ognized the right of the lessee to exercise in the use and disposition 
of the piroperty covered by the leaèe ail the poWers confeïred by the 
lease down to the time of its répudiation by the lessee. 

The décisions of the Suprenœ Court under thô national banking 
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law which hâve a bearing on the case at bar arrange themselves under 
three heads : 

(1) Those arising under section 5137 of Rev. Stat. 

(2) Those arising under section 5201 of Rev. Stat. 

(3) Those arising under section 5136 of Rev. Stat. 
[4] Section 5137 provides that: 

"A national banking association may purchase, hold, and convey real estate 
for the followlng purposes, and for no others." 

The purchase, holding, and conveyance of real estate by national 
banks is hère prohibited except for the purposes enumerated in this 
section. With respect to this section the Suprême Court has held in 
several cases that a conveyance of real estate to a national bank in 
violation of the prohibition contained in this section is not void, but 
only voidable. The latest décision of the court on this point is found 
in Kerfoot v. Farmers' & Merchants' Bank, 218 U. S. 281, 286, 31 
Sup. Ct. 14, 54 L. Ed. 1042. In that case Mr. Justice Hughes, speak- 
ing for the court, says: 

"In the absence of a clear expression of législative Intention to the con- 
trary, a conveyance of real estate to a corporation for a purpose not authoriz- 
ed by Its charter is not vold, but voidable, and the sovereign alone can ob- 
ject. Neither the grantor nor hls heirs nor third perspns can impugn it up- 
on the ground that the grantee has exceeded its powers. Smith v. Sheeley, 
12 Wail. 358 [20 L. Ed. 430]; National Bank v. Matthevvs, 98 U. S. 621 [25 
L. Ed. 188] ; National Bank v. Whltney, 103 U. S. 99 [26 L. Ed. 443] ; Rey- 
nolds r. Crawfordsville Bank, 112 U. S. 405 [5 Sup. Ct. 213, 28 L. Ed. 733}; 
Fritts V. Palmer, 132 U. S. 282 [10 Sup. Ct. 93, 33 h. Ed. 317] ; Leazure v. 
HUtegas, 7 Serg. & R. (Pa.) 313. Thus, although the statute by cïear impli- 
cation forbids a national bank from maklng a loan upon real estate, the se- 
curity is not void, and It cannot be successfuUy assailed by the debtor or by 
subséquent mortgagees because the bank vras without authority to tàke tt; 
and the di^regard of the provisions of the act of Congress upon that subject 
only layS;itlie bank open to proceedings by the government for exerelslng 
powers i Doti conf erred by law., National Bank v. Matthews, supra ; National 
Bank v.. Whltney, supra; Swope v. Leffingwell, 105 U. S. 3 [26 L, Ë.d. 930]." 

The opinion then cites at length from the leading case of National 
Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188; where this subject 
is fuUy discùssed. 

[5] Section 5201 provides that: 

[ "No association shall make apy loan, or discount on the security of the 
shares of Its pwn capital stock, nor be the purchaser p^ holder 6t any such 
shares, uiiless.such security or .purchase shall be necessary td prevènt loss 
upon à debt previously contracted tn good faith." 

Several' cases hâve arisen under this section where national banks 
have'ldanéd money on their own shares of stock or purchased such 
shares, jn violation of this section of the statute. In thèse cases the 
court hàs. held, as in the cases relating to real estate, that the.bank's 
title to stock, ;obtained under thèse ultra vires transactionsy is -not 
void, but only voidable, and hence that the bank can convey a good 
title to ^ purchaser. ÎN^'ational Bank of Zenia v. Stewart, 107 U^' S. 
676, 677, 2 Sup. Ct. 778, 27 L. Ed. 592; Lantry v. Wallace. 182 U. 
S. 536, 551, 552, 553, 21 Sup. Ct. 878, 45 h. Ed. 1218. 
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In: National 'Bank ofZenià v. Stewart, the bank took 'as security 
for money loaned to A. shares of its own stock which it subsequently 
sold. In the opinidh in that case the court said : 

"While this seetton [5201] lu tëi'nis pi'ohlblts a banklng association from 
maklng a loan up6n the seêuïlty of shares of its own stock, it imposes no 
penalty, either upon the bank or borrower, If a loan upon such security be 
made. If therefore the prohibition ean be urged agalnst the valldlty of the 
transaction by ariy OBe except the government, it can only be donc before the 
oontract is executed, whlle the security is still subsistlng in the hands of the 
bank. It can tlien, if at ail, be invoked to restrain or defeat tlie enforcement 
of the security. When the eontract has been. executed, the security sold, and 
the proceeds applied to the paynient of the debt, the courts will not interfère 
with the mattçr. Both bank and borrower are in such case equally the sub- 
jects of légal censure, and they will be left by the courts where they hâve 
placed themselves." 

In Lantry v. Wallace, a national bank purchased some of its own 
stock which it subsequently sold to the défendant. In a suit brought 
by the reeeiver to en force the stockholder's liability under section 5151 
(U. S. Comp. St. 1901, p. 3465), the défendant contended that the pur- 
chase by the bank of its own stock was not "simply voidable, but was 
absolutely void," and consequently that the sale to .him of such stock 
was void, and hence that he did not become a stockholder within the 
meaning of section 5151.' In the opinion in that case, af ter referring 
to the décisions in National Bank of Zenia v. Stewart, supra, and 
Scott V. Deweese, 181 U. S. 202, 21 Sup. Ct. 585, 45 L. Ed. 822, 
the court said: 

"In yiew of thèse décisions, it cannot be held that the purehase by the 
bank of its 'own shares of stock w^as void. It was of course a matter of which 
the goyemment by its offlcers could take cognizance; and it may be that it 
was a rhatter of which stockhdlders, ha\'ing an interest Iri the proper admin- 
istration of the aflfalrs of the bank, could complain in a proceeding institut- 
ed by them to restrain the bank from viola tlng the statute." But, when -the 
violation of tbe statute hàs occurred, it is not a matter of whièh a share- ■ 
holder can complain in order that he may be relieved from the Uabillty at- 
taching to him as a «hareholder and which the reeeiver seeks to enforee under 
the orders of the Comptroller. In the présent case, Judge Thayer, delivering 
the opinion of the ■Circuit Court of Appeals, well said: 'In considerlçg the 
second défense wli^çh was interposed by the défendant, it is important to bear 
in mind that thê 2()0 shares of shock which he purchased from the bank was 
not void stock, but was stock which, according to the averrnents of the answer, 
had once been issued to other persons and had been reâcqulrëd by the bank 
by purchasing, It froi» such other persons to preveut them from throwing It 
on the market at rjiirious priées. It is necessary to infer from the aver- 
rnents of the aps^iver that this stock had once passed the scrutiny of thé Comp- 
troller, and had been outstanding and had been held by other persons since 
the orgahization of the bank in the year 1S91. The purehase of this stock 
by the bank under the circumstances disçlosed by the answer was doubtless 
ultra vires, but the purehase in question did ûot render the stock TOid. In 
purchasing It the bank made an unlawful use of its funds, ff>r which the of- 
flcers concerned Ip the transaction could hâve been held responsible, as for 
any other uplawful act, if the corporation had sustalned damage; but in 
point pf fact, by thé sale of the stock to the défendant that portion of its 
capital which had been dissipated by the purehase was restpred by the re- 
sale, and no loss seems to hâve been incurred. We are at a loss to under- 
stand how this transaction on the part of the bank can operate tp relieve tne 
défendant from hls liability as a stockholder In a suit broùght by the re- 
eeiver to recover a stock assessment which was levled solely for the beneflt of 
corporate credltors. The sale of the stock to the défendant after the bank 
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had purchased the same was not unlawful, since it operated to restore that 
part of the capital that had been retlred, and to that extent repalred the 
vvrong which might otherwise hâve been done to the bank's credltors.' " 

Section 5136 defines the gênerai powers of national banks in carry- 
ing on the business of banking. No express power to deal in stocks is 
conferred by this section, and it has been uniformly held by the 
Suprême Court, beginning with the case of First National Bank v. 
National Exchange Bank, 92 U. S. 122, 128, 23 L. Ed. 679, that a 
prohibition to deal in stocks is to be implied from the failure to grant 
the power. It is also settled that the statutes of the United States con- 
stitute the measure of the authority of such corporations, and that they 
cannot rightfuUy exercise any powers except those expressly granted, 
or which are incidental thereto. California Bank v. Kennedy, 167 
U. S. 362, 366, 17 Sup. Ct. 831, 42 L. Ed. 198. 

The cases arising under this section, upon which the défendant 
relies, are cases in which a national bank had acquired stock of an- 
other corporation, and in which it was sought to enforce its liability 
as a stockholder in a suit by the receiver of such corporation. The 
first and leading case is California Bank v. Kennedy, supra. In the 
opinion in that case the court, at page 366 of 167 U. S., at page 833 
of 17 Sup. Ct. (42 E. Ed. 198), states the question in issue as follows: 

" 'The California National Bank, one of the défendants, has appealed upon 
the ground that, by virtue of the statutes under which it is organized, it had 
no power to tiecome a stockholder in another corporation, and that its act in 
becoming such stockholder is so far ultra vires that it cannot he made liable 
for any portion of the indebtedness of the corporation.' " 

The opinion proceeds: 

"No express power to acquire the stock of another corporation is conferred 
upon a national bank, but it has been held that, as incidental to the power 
to loan money on Personal security, a bank may in the usual course of do- 
ing such business aecept stock of another corporation as collatéral, and by 
the enforcement of its rights as pledgee it may become the owner of the col- 
latéral and be subject to liability as other stockholders. National Bank v. 
Case, 99 U. S. 628 [25 L. Ed. 448]. So, also, a national bank may be conceded 
to possess the incidental power of accepting in good falth stock of another 
corporation as security for a previous indebtedness. It is clear, however, that 
a national bank does not possess the power to deal in stocks. The prohibition 
is implied from the failure to grant the power. First National Bank v. Na- 
tional Exchange Bank, 92 U. S. 122, 128 [23 L. Ed. 679]. 

* * ** * •* * * * 

"Whatever divergence of opinion may arise on this question from conflict- 
Ing adjudications in some of the state courts, in this court It is settled in 
favor of the right of the corporation to plead Its want of power ; that is to 
say, to assert the nuUity of an act which Is an ultra vires act." 

After citing authorities, the opinion proceeds : 

"Applying the prlnclples of law tbus settled to the case at bar, the resuit 
la free from doubt. 

"The power to purchase or deal in stock of another corporation, as we hâve 
said, is not expressly conferred upon national banks, nor is it an act which 
may be exercised as incidental to the powers expressly conferred. A dealing 
in stocks is consequently an ultra vires act. Being such, it Is without efflcacy. 
Pearce v. Railroad Company, 21 How. 441, 44.5 [16 L. Ed. 184]. Stock so 
acquired créâtes no liability to the creditors of the corporation whose stock 
was attempted to be transferred." 
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A similar question was before the court in Concord National Bank 
V. Hawkin^ 174 Ù. S. 364, 19 Sup. Ct. 739, 43 L. M 1007, aiid 
First National iBank of Ottawa v. Converse, 200 U. S. 425, 26 Sup. 
Ct. 306, 50 I/. Ed. 537, and the doctrine laid down in California Bank 
V. Kennedy was affirmed. 

Thèse cases establish two propositions : First, that a national bank 
does not possess the power to deal in stocks; and, second, the right 
of the bank to plead its want of power — in other words, to assert the 
nullity of the ultra vires act, in a suit brought by a receiver to enf orce 
the bank's liability as a stockholder. 

In thèse cases the conclusions of the court, as appéars from the 
opinions, were basedl largely upon its décisions in McCormick v. Mar- 
ket Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 L. Ed. 8l7, and Central 
Transportation Co. v. Pullman Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 
35 L. Ed. 55. 

McCbrniick' v. Market Bank was an action upon a lease. The 
bank in that case had executed a lease before it had been authorized 
by the Comptroller to commence the business of banking. The court 
held that the bank was without power to make the lease and that 
it was ultra vires and void. In the opinion, at pages 549, 550, and 553 
of 165 U. S., at pages 436 and 438 of 17 Sup. Ct. (41 L. Ed. 817), 
the court says : 

"The lease sued on, therefore, was clearly prohlbited by thei very terms of 
the statute from whlch the aissoclatlon assunied to dérive Its power to exé- 
cute the lease. 

"The doctrine of ultra vires, by whlch a contract made by a corporation 
beyond the scope of Its corporate powers Is unlawful and vold, and will not 
support an action, rests, as this court has often recognized and affirmed, up- 
on three distinct grounds: The obligation of any one 'contractlng with, a cor- 
poration, to taise notice of the légal limlts of Its powers; the interes't of the 
stocljholdets,l^^ol to be subject to risks whlch they hâve never undertaken; 
and, àbove ail, the interest pfthe public, that the corporation shall not,,tr^n- 
scend the powers conferred upon it by lâw. « * * '' 

"Thé présent case is not one of Irregulàrlty of organization, or of abiifeé ^fç 
a légal povfet, but of an attempt to exercise a power expressly prohiblteçl. by' 
statute. . ;. . 

"The leàSe s;uëd oh havlng been executed by the défendant, contrary.to the 
express prohibition of the statute, which peremptorily forbade the corpora- 
tion to transact any business, unless to perfect its organization, an^ thus denled 
it the capacity of entering Into any contract whatever, except in perfectlijg 
its organization, the lease Is void, cannot be made good by estoppel, and 'will 
not support an action to rec'over anythiiig beyond thé value of what the de- 
fendant has acfually recelyed and enjoyed. Central Transportation Co. v. Pull- 
man's Car Co., 139 U. S. 24; 54-61 [11 Sup. Ct. 478, 35 L: Ed. 551 : Logau 
Cbunty Bank v. Tdwnsend, 139 U. S. 67 [11 Sup. Ct. 496, 35 L. Ed. 107]." 

It will be notedi in that case that' the court recognized' the legality 
of the action of the parties under the lease untjl it was repudiated. 
:, Central, Transportation , Company y. Pullman Car Co., supr^, is 
an important case on the question of ultra vires. That case, as we 
hâve already stated; related to an ultra vires lease between two trans- 
portâtiph cornpaniés Vvhich had been in forcé between the parties for 
15, yé?tt-s., .Thé casé was twice before the Suprême Court. The first 
décision js found in 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55, and 
the second dnl^l U. S. 138i 18 Sup. Ct. 808, 43 L. Ed. 108.^ 
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The first case was an action for rent in which the défendant set 
up as a défense the want of corporate power "on the part of the par- 
ties thereto to make and enter into said indbnture of lease." The 
court sustained this défense, holding that the lease was ultra vires 
and void. In the course of the opinion, at pages 59, 60, and 61 of 
139 U. S., at page 488 of 11 Sup. Ct. (35 L. Ed. 55), the court said: 

"A contract of a corporation, wMch is ultra vires, In the proper sensé, that 
Is to say, outslde the object of its création as deflned in the law of its Or- 
ganizatlon, and therefore beyond the powers conferred upon It by the Légis- 
lature, is not voidable only, but whoUy void, and of no légal effect. The ob- 
jection to the contract is, not merely that the corporation ought not to hâve 
made it, but that it could not make it. The contract cannot be ratifled by 
either party, because it could not hâve been authorlzed by éither. No per- 
formance on either side can give the unlawful contra:ct any valldity, or be 
the foundation of any right of action upon it. ♦ • * 

"A contract ultra vires being unlawful and void, not because it Is in Itself 
Immoral, but because the corporation, by the law of its création, is incapable 
of making It, the courts, while refusing to maintain any action upon the un- 
lawful contract, hâve always striven to do justice between the parties, so far 
as could be doue consistently with adhérence to law, by permittlng property 
or money, parted with on the faith of the unlawful contract, to be recovered 
back, or compensation to be made for it. 

"In such case, however, the action is not maintained upon the unlawful 
contract, nor aecording to its terms ; but on an implled contract of the de- 
fendant to return, or, failing to do that, to make compensation for, property 
or money which it bas no right to retain. To maintain such an action is not 
to affirm, but to disafflrm, the unlawful contract. 

"The ground and the limits of the rule concerning the remedy, in the case 
«f a contract ultra vires, which bas been partly performed, and under which 
property bas passed, can hardly be summed up better tban they were by Mr. 
.lustice Miller in a passage already quoted, where he said that the rule 'stands 
upon the broad ground that the contract itself is void, and that nothing which 
has been done under it, nor the action of the court, can infuse any vitality 
into it' ; and that 'where the parties hâve so far acted under such a contract 
that they cannot be restored to their original condition, the court inquires 
If relief can be given independently of the contract, or whether it will refuse 
to interfère as the matter stands.' Pennsylvania Éailroad v. St. Louis, etc., 
Railroad, 118 U. S. 317 [6 Sup. Ct. 1094, 30 L. Ed. 83]." 

In 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108, the case was be- 
fore the court on the question of an accounting between the parties 
diuring the 15 years the lease had been in force, or down to the time 
of its répudiation by the lessee. 

In the course of the opinion, àt pages 150 and 151 of 171 U. S., at 
page 813 of 18 Sup. Ct. (43 L. Ed. 108), the court said : 

"It was said (page 60 of the report in 139 U. S. [page 488 of 11 Sup. Ct., 
35 L. Ed. 55]), 'tlie courts, while refusing to maintain any action upon the 
unlawful contract, bave always striven to do justice between the parties so 
far as could be done consistently with adhérence to law by permitting prop- 
erty or money parted with on the faith of the unlawful contract to be recov- 
ered back or compensation to be made for it. In such case, however, the ac- 
tion is not maintained upon the unlawful contract nor aecording to its terms, 
but on an implied conira<!t of the défendant to return, or failing to do that, 
to make compensation for the property or money which it had no right to re- 
tain. To maintain such an action was not to afflrm, but to disaffirm, the un- 
lawful contract.' * * * 

"The principle is not new; but, on the contrary, it bas been frequently an- 
nounced, commencing in cases considerably over a hundred years old. It 
was said. by Lord Mansfield, in Holman v. Johnson, 1 Cowper, 341, decided in 
Ï775, tbat 'thé objection that a contract is immoral or illégal as between the 
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plaintifC and défendant sounds at ail tlmes very 111 in the mouth of the. de- 
fendant. It Is not foi* hls sake, however, that the objection -is ever allowed; 
but is founded In gênerai prlneiples of policy, whlch the défendant bas the 
advantage of, contpary to the real justice, as between hini and the plaintifC, 
by accident, if I ma^' so say. The principle^of public policy Is this: Ex dolo 
nialo lion oritur actio. No court will lend fts aid to a man who fôunds hls 
causé of action upon ah immoral or an illégal act.' 

"ïhè cases ùpholding this doctrine are numerous and emphatic. Indeed, 
there is really no . dispute concerning it, but the matter of cqntroversy in 
this case is as to the extent to whlch the doctrine should be applied to the 
facts herein/' 

In applying the doctrine of ultra vires to the facts of that case, 
the court in. the opinion, at pages 159 and 160 of 171 U. S., at page 
817 of 18 Sup. Ct. (43 L. Ed. 108), lays down the following rule: 

"The property was placed in its hands by the lessor and in aecordanee with 
the terms of the agreement. It \vas nottheh impressed with any trust accord- 
Jng to any définition of that term known to us. Although the title did not 
pass and was not intended to pass, the lessèe dld nothlng with the property 
pther than was justified by the lease. His liabllity is.based only upon an im- 
pliëd proinièe 'to return or make compensation therefor. This Implication of 
a proihise would not arise until one or the other party chose to terminate the 
lease, for tjfye law implles such. promise in order only that justice, so far as 
possible, inày be done. So long as neither party takes any objection to the 
agreeméht, and both carry it oùt, there is no room for any différences, and 
no promise to return the property or make compensation is necessary, and 
none is therefore implied. The use of the property is lawful as between the 
parties, so long as the lease was not repudiated by either, and the rent com- 
pensâtes for the use. After the répudiation the promise is then implied, and 
it is fulfilied by the payment of the value of the property at the time the 
promise is implied and interest thereon from that tlme." 

In that case the subject-matter of the lease was cars, contracts, and 
patents. The contracts and patents having expired during the 15 
years the lease was in force, the court held that the rent paid by 
the lessee was a sufficient compensation. With respect to the cars, 
the court ruled that, as they had been mingled with the lesse&'s busi- 
ness, they could not be returned, and hence that the lessee should 
account for their value at the time of the revocation of the lease. 

That case is clearly an authority for the proposition that the acts 
of the parties in the case of an executed ultra vires contract which 
are within the powers and rights conferred by the contract are law- 
ful until the contract is repudiated, when the party who received prop- 
erty under the contract must return either the property or its value 
at the time of the répudiation, on the ground of an implied contract. 

[6] Stated in another way, an ultra vires contract is a défense 
which, on grounds of public policy, a party to the contract may avail 
himself of. When' so set up as a défense, the court will strive to do 
justice between the parties. This may be done either by refusing 
to interfère in some rare cases, or by permitting the money or prop- 
erty parted with on the faith of the unlawful contract to be recovered 
back or compensation made for it. 

The whole doctrine of ultra vires is based upon the principle that 
the court will not aid in the enforcement of an illégal act. At the 
same time, in the case of an executed ultra vires contract the court 
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will treat the disposition of the property received under the contract 
as lawful nntil it is repudiated. 

Applying thèse principles to the case at bar, the bank manifestly 
acquired a good title to this stock and cottld convey a goodtitle to 
the défendant. The bank possessed ail the powers over this stock 
conferredi by its contract of purcbase until the répudiation of the 
contract. If the terms of the contract had been such that Morse 
could hâve brought suit for the purchase price, and the bank had 
set up the défense of ultra vires, then the bank, on the doctrine of 
an implied contract, would hâve been obliged to return to Morse the 
stock which it still held or the value of the stock which it had sold. 

In no case which bas been brought to our attention has the court 
in the case of an executed ultra vires contract relating to the sale of 
property ever questioned the right of the party to whom the property 
was conveyed) to dispose of it, while both parties vfere acting under 
the contract, or questioned the title of a third party to whom the 
property was so conveyed. On the contrary, as we hâve seen, the 
courts recognize the acts of parties under an executed ultra vires con- 
tract as légal until its répudiation. In other words, a vendee of 
property acquired under such a contract can convey a good title to 
a third party at any time during the existence of the contract or until 
it has been repudiated. 

With respect to the other exceptions which relate to the admission 
and exclusion of évidence we find no error in the rulings of the court 
below. 

The judgment of the Circuit Court is affirmed, and the appellee 
recovers costs of appeal. 



MAHONING VALLEY KY. CO. v. O'HARA. 
(Circuit Court of Appeals, Sixth Circuit. Juue 4, 191.2.) 
No. 2,204. 

1. Exceptions, Bill of (§ 38*) — Time foe Settling. 

A .iudgment is not flnally eiitered uutil a pending motion for a new 
trial has been denled, and wliere ^uch motion is coutinued, and not 
passed on uutil tlie next term, a bill of exceptions may alao be settled 
at any time during the same term. 

lEd. Note. — For other cases, seé Exceptions, Bill of. Cent. Dig. §§ 49- 
53 ; Dec. Dig. § 38.* 

Finality of judgments and decrees for purpose of review, see notes to 
Brush Electric Co. v. Pileetric Imp. Co. of San José, 2 C. C. A. 379 ; Cen- 
tral Trust Co. V. Madden. 17 C. C. A. 238; Frescott & A. C. Ry. Co. v. 
Atchison, T. & S. F. R. Co., 28 C. C. A. 482.] 

2. Courts (§ 322*) — .Ttjkisdiction of Fédéral Courts. 

An averment in a pétition that plaintiff "is now, and at ail tlmes here- 
inafter mentloned was, a citizen of Ireland," whlle not techulcally cor- 
rect, is a sufficlent allégation that plaintiff is an alien, for the purpose 
of showing jurisdlctlon in a fédéral court. 

[Ed. Note.— Por other cases, see Courts, Cent. Dig. §§ 876-8S1, 887; 
Dec. Dig. § 322.*] 

*For other cases see same topic & § ncmbeb In Dec. & Am. Digs. 1907 to date, t Rep'r Indexes 
196 F.— CO 
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3. COUKTS (i 280*)-r-JUBiSMOTION OF Fedeeai, Couèts — Hôw SHO\yN. 

Where the jnrlsdlctlon of a fédéral court is not challenged by pleadlng, 
It sufficiently appears, if It Is shown in any part of the record, including 
the proofs. 

[Ed. Note.— For other cases, see Courts, Cent; Dig. |§ 816-818; Dec. 
Dig. § 280.*] : 

4. Caeriers (§ 320*) — ^Action Ton Injuey tO Passen&er on Stbeet Railkoad 

SUFFICIENCY or EVIDENCE, 

^n fvction by a passenger agalnst a street railroad company to recover 
for Injuries received lïi lèaving a csli held properly submitted to the jury, 
where the évidence aia to the materlàl Issues was conflicting. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 1118, 1126, 
1149, 1153, 1160, 1167, 1179; 1190, 1217, 1233, 1244, 1248, 1315-1325 ; Dec. 
Dig. I 320.*] 

5. Tbial (I 295*) — Action mr Injuet to Passengers — iNsiBUcnoNa— Con- 

STEUCTION. , , 

Instructions given on the trial of an action for Injuries to a passenger 
on a street railroad considered, and held not erroneous, when read to- 
géther. . 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717 ; Dec. Dig. 
§ 295.*] 

In Error to the Circuit Court of the United States for the Eastern 
Divisioij of the Northern District of Ohio. 

Action at law by Belinda O'Hara against the Mahoning Valley Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. . 

The défendant in error was plaintifC in the court below, and recovered 
against the rallway company .a judgment for damages from an injury re- 
ceived by her In alighting from the cotnpany's street car, in Youngstown, 
Ohlo. Her story was that it was customary to stop the car in front of a 
certain church ; that she expected and desired to alight at that point ; that 
shortly before reaching this point the usual stop signal was glven, and the 
car stopped ; and that, as she was in the act of alighting, It started suddenly, 
throwing her to the pavement. It was the company's theory that the car 
did not stop at this point, but only at the street crosslng 100 feet beyond, 
and that plaintiff prepared to get o£f, and did get off, while the car was con- 
tinuously in motion. 

The company brings this writ of error and allèges as error: First, that the 
record did not sufflclently show the diverse cltlzenshlp, whlch was the only 
ground of jurisdietlon ; sècoiid, that upon ail the évidence the défendant 
was entltled to an instructed verdict; thlrd, that the instructions to the 
jury were incorrect. The pètitlbneir, as défendant lil error hère, disputes 
thèse claims, and also insists that there is no proper blU of exceptions. 

Arrel, Wilson, Harringtôn & De Ford, for plaintifif in error. 
Charles Koonce, Jr., and Thomas McNamara, Jr., for défendant in 
error. ' ' 

Before WARRINGTON, KNAPPEN, and DENISON, Qrcuit 

Judges. ■ '' 

DENISON, Circuit Judge. [1] The judgment was rendered at 
the October, 1910, term. No order settling a bill of exceptions or pro- 
viding time thërefor was rnatiç at that term; but a motion for a new 
trial was made, submitted, and its décision continued until the next 
term. At the next term, the motion for new trial was denied, and a 

•For other cases see same topic & § numbek in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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time gîven to settle a bill, within whicli time, as extended, the bill 
was settled. It is well understood, as a primary rule, that exceptions 
at the trial must be reduced to form and made a part of the record 
during the term at which judgment is rendered (Muller v. Ehlers, 
91 U. S. 249, 250, 23 L. Ed. 319) ; but it is also settled that the 
judgment is net finally entered, so as to be beyond the control of the 
court at a later term, until a pending motion for new trial is denied 
(Kingman v. Western Mfg. Co., 170 U. S. 675, 678, 18 Sup. Ct. 786, 
42 L. Ed. 1192; In re McCall [C. C. A. 6] 145 Fed. 898, 76 C. C. 
A. 430). The considérations which lead to this latter resuit are ap- 
plicable hère. It would be a vain thing to settle a bill of exceptions 
upon a judgment still contingent; and we are clear that the court 
had fuU power over this subject during the remainder of the term 
at which the motion for new trial was decided. It follows that plain- 
tiff in error is entitled to be heard upon ail its assignments. 

[2] The pétition shows that the défendant company is a citizen 
of the State of Ohio, and as to the plaintiff's citizenship makes only 
this allégation: "That she is now, and at ail times hereinafter men- 
tioned was, a citizen of Ireland." In Rondot v. Rogers, 79 Fed. 676, 
25 C. C. A. 145, this court, applying, as it thought, the then récent 
décision of the Suprême Court in Stuart v. Easton, 156 U. S. 46, 
15 Sup, Ct. 268, 39 L. Ed. 341, held that a description of the plaintiff 
as "a résident of Ontario, Canada, and a citizen of the Dominion of 
Canada, and of the empire of Great Britain," was net a sufficient 
averment that the plaintiff was an alien, to show jurisdiction in the 
Circuit Court. If the rule of Rondot v. Rogers was to be applied 
with apparently logical adaptation to the présent case, it would be 
difficult tpescape the conclusion that the allégation of plaintiff's citii 
zenship is insufficient. However, we think the later décisions of the 
Suprême Court indicate that Rondot v. Rogers should not be extend- 
ed beyond its own f acts, if, indeed, it has not been substantially over- 
ruled. In Hennessey v. Richardson Drug Co., 189 U. S. 25, 34, 23 
Sup. Ct. 532, 533 (47 L. Ed. 697), it is said that no averment of 
alienage is necessary, and that an allégation that plaintiffs were "citi- 
zens of the republic of France," is sufHcient. In Nichols Lumber 
Co. v. Aanson, 203 U. S. 278, 27 Sup. Ct. 102, 51 L. Ed. 181, the 
challenged allégation was that the plaintiff was "a résident of [the 
State of] Washington, and a citizen of Sweden." The argument was 
that Sweden was, jointly with Norway, under the rule of the king 
of Sweden and Norway, and that plaintiff could not, in any event, 
be a "citizen" of Sweden. The court said (203 U. S. 283, 27 Sup. 
Ct. 104, 51 L. Ed. 181) : 

"The allégation that the plaintiff was a résident of the state of Washing- 
ton clearly shjows that the désignation 'citizen of Sweden' was not employed 
to indicate mère résidence, and could only hâve heen Intended as a statement 
of the natlonailty of the plaintiff, the country to which he bore alléglance. 
Whether; as eontended for the défendant in error, the plaintiff, If he owed 
alléglance to the ruler of the kingdom of Sweden, was properiy descrlbed. 
In the strictest technical sensé, as a citizen, instead of as a subject, of Swe- 
den, we need not çonsider, The nieanlng of the pleader being évident, the 
objection la Wlthout merit." 
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When we apply thîs language to the présent case, we find that in 
the strictest technical sensé there is no such thing as a "citizen of 
Ireland." The accurate allégation would refer to plaintiff as a "sub- 
ject of the king of Great Britain and Ireland." While the présent 
pétition does not allège plaintiff 's résidence somewhere outside of 
Ireland, yet we doubt whether the conclusion of the court in the 
Franson Case is intended to be rested on the allégation of résidence 
there found, and we think that, in this case as in that, the meaning 
of the pleader is évident; that the désignation "citizen of Ireland" 
was not employed to indicate mère résidence, and could only hâve 
been intended, as a statement of nationality. 

The présent case may be distinguished from Stuart v. Easton, in 
that a description of one as a citizen of a municipality might vvell 
be intended to indicate résidence dnly, while a description of one as 
a citizen of a country, which, although not politically independent, 
has geographical and political identïty, is not a natural form of de- 
scribing mère résidence. 

[3] Whatever doubt there might otherwise be about the jurisdic- 
tion in this, case we think was solved by the testimony, because, where 
jurisdiction is not challenged by pleading, it sufficiently appears if 
it is disclosed in any part of the record, including the proofs. Robert- 
son V. Cease, 97 U. S. 646, 648, 24 L. Ed. 1057, and cases cited. The 
testimony showed, without dispute, that plaintiff was born in Ireland, 
had always lived there until quite recently, that her parents were now 
living there, and that she was not married or naturalized. Thèse facts 
made her surely a citizen of a foreign state, save for the possibility 
that her father might hâve been a citizen of the United States at 
her birth, or might hâve been naturalized during her minority ; and 
we do not think such possibilities need be negatived in order to sup- 
port otherwise perfect jurisdiction. A very similar situation was 
thought sufficient to- support jurisdiction in Sun Ptg. Ass'n v. Ed- 
wards, 194 U. S. 377, 382, 24 Sup. Ct. 696, 48 L. Ed. 1027. 

[4] As to the second point: There was évidence entitling plain- 
tiff to submit to the jury her theory of the accident. Three wit- 
nesses, besides plaintiff herself, distinctly testified that the car, travel- 
ing east, did stop in front of the church, and started again with a 
violent jerk, and one witness, besides plaintiff, testified that plaintiff 
was alighting during this stop and was thrown down by this sudden 
jerk. As against this, défendant company insista that the undisputed 
évidence, from some of plaintiff's witnesses, as well as from defend- 
ant's witnesseSj shows she was found lying upon the pavement at the 
point where she fell, and that the point where she lay was some 40 
feet east of the line of the east wall of the church projected into the 
Street, and hence défendant allèges that it must be true that the car 
did not stop in front of the church. It is sufficient to say of this 
insistence that the church was a very large one, and that a point in 
the Street 40 feet beyond the east side of the church was not neces- 
sarily outside of that space contemplated by plaintiff's witnesses when 
they speak of "in front of the church," so that there is no necessary 
inconsistency between the claim that plaintiff received her injury at 
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this 40-foot point and the daim that the car stopped at a place sub- 
stantially in front of the church. It may f urther be observed that, if 
there is a necessary inconsistency between thèse two claims, then the 
testimony that the plaintiff fell at the 40-foot point is not undisputed. 
Testimony which asserts one situation is not undisputed, when there 
is other testimony necessarily implying an inconsistent situation. 

, [5] Coming to the matter of instructions to the jury. The only 
complaint which we think requires spécifie mention is because the 
jury was told that the exact point on the street where the injury 
happened was not material. If this language stood alone, it might 
hâve misled the jury; but it was used in connection with, and as sup- 
plementary to, gênerai instructions that the really controlling ques- 
tion was whether the plaintiff was hurt in alighting while the car was 
stopped in front of the church, and that the real force of the testimo- 
ny about the exact location of the point where she fell was as bearing 
on the credibility — i. e., the accuracy of observation and of recollec- 
tion — of the witnesses who testified pro ànd con upon the controlling 
question. In this connection, it was quite correct for the court to 
say, as it did, that the exact point of the location of the fall made 
no spécial différence. 

The other complaints refer either to refusais to give spécifie re- 
quests that were practically covered by the gênerai charge, or to 
criticism upon détails of language and of définition, which we are 
satisfied did not préjudice defendant's légal rights. 

The judgment is affirmed, with costs. 



In re B. JACOBSON & SON CO. 

Appeal of GEORGIA FINE CO. 

(Circuit Court of Appeals, Third Circuit. May 8, 1012.) 
No. 1,592. 

1. Bankruptct (§ 381*) — Composition— Objections. 

An objection to a composition ofïerecl by a bankrupt corporation, on 
the ground that it had committed acts which would be a bar to its dis- 
charge, based on an alleged omission to schedule certain real estate, was 
properly overruled, where it appeared that the property was omltted by 
advice of counsel, because the bankrupt had little, if any, equity thereln, 
and there was no attempt at concealment. . 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

2. Bankkuptoy (§ 381*) — Composition — Objections. 

That creditors, holding notes of a bankrupt corporation indorsed by 
indivlduals connected with the bankrupt, before accepting a composition 
obtained an agreement by such indorsers that they should not thereby 
be discharged, does not invalidate the composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

*For other cases see same topic & { number in Dec. & Am. Digs. 1907 to date, ft Rep'r ladani 
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Iji the pia,ttcr of tHe B.,Jacobson & Son Company, bankrupt. From 
order îçqnfirinîng conjppsition, the Georgia Pine Company appeals. 
Afïirmed. ' , ;■ , , ■ 

Williams, Folsom & Strouse, of New York City, for objecting cred- 
itor. 

Samuel Koestler, of Elizabeth, N. J., for bankrupt. 

Before GRAY, BUFFINGTON. and McPHERSON, Circuit 
Jtidges. 

BUFFINGTON, Circuit Judge. In the bankruptcy proceeding of 
the J^. Jacobson & Son Company in the court below a composition was 
offered àfter deposit of the requisite funds. To such composition the 
Georgia Fine Company, a créditer, objected on three grounds : First, 
thfit the, composition was not for the best interest of creditors ; second, 
that the bankrupt had çommitted acts which barred a discharge ; and, 
third, that the offer and ^icceptance were not in good faith and had 
been ..Bfoçured improperly. On référence thereof to the référée as 
spécial master, he heard prpofs and reported against the objections. 
Thereafter the court on hearing sustained his action, and entered a 
decree overruling the exceptions to his report and confirming the com- 
position., fhereupon the Georgia Fine Company took the présent ap- 
peal. , .,,,' ';'. -, ■ '':.„;., ' , 

After an examination of the proofs, aided by the comprehensive 
report of the référée, we are satisfied the court. below çommitted no 
error in confirming this composition. 

Referring, first, to the objection that the composition is not for the 
best interest of creditors, and without entering into a discussion of 
the détails, we may saythafcit is clear to us why, in view of the many 
and différent kinds of liens against thç real, estate, the narrow range 
of the equities therein, and the uricërtainity of the outcome of the 
pending silits for insurance, the composition was approved by 85 per 
cent, of the creditors. Indeed, we are unable to find in the facts and 
figures in the proofs, which are so fuUy discussed by the master, any 
data from which we côuld figure a conclusion at variance with that 
reachèd by this very large prépondérance of the approying creditors. 

[1] .^be sçcond objection cqncçrped. the omission to include certain 
real estatçinthe bankrupt's schedules, for which omission, it is alleged, 
there could hâve been a convictibh for the statutory offense of hav- 
ing conc^ledj whilë à bankrupt, frbm its trustée, propefty belônging 
to its estate. The findings of fact by the référée, which we approye, 
leaye no.ground on which this "objection can be sustained. Cleai-îy 
therév^as heither dishonçsfcbnçeâli^^ nor a willful intentfto exclude 
from- the schedule assets belônging tO;the bankrupt estate. The Com- 
pany itself was engaged in selling building material to eontractors, and 
waS desiîrbus of carrying on building opérations itself. It was thpught, 
however, that if eontractors knew the company was engâged in build- 
ing opérations in compétition with theroi they wolild céase; deaUng with 
it. Certain real estate was therefore purchased by the company in 
the names pf différent officers, and as buildings were çrected the mater 
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riais, etc., fitrnished by the company were charged against such prop- 
«rties. Over and above the liens against them there was little, if any, 
equity in the company in such properties. The situation was such 
that, even when called to testify, the officers of the company were 
uncertain whether the company was the holder of claims against the 
properties or owners of the properties themselves. Nor was there évi- 
dence of concealment or fraudulent intent. At a meeting of creditors 
held before the bankruptcy proceeding was begun, the fact that the 
company had had such dealings, and that some real estate was thus 
held, was disclosed by its officers. When the bankruptcy schedules 
were prepared, counsel were informed of the situation, and by their 
advice thèse properties were not scheduled. In view of tiie above 
facts, and in the absence of any fraudulent or criminal intent in that 
regard, and in the alleged omission of other assets which the référée 
fully and satisfactorily discussed in his report, we are not justified in 
holding that the bankrupt, or its officers, had committed an otïense pun- 
ishable by imprisonment as provided by the bankrupt law. 

[2] As to the third objection, it suffices to say that certain notes of 
the bankrupt were indorsed by the three Jacobsons, who were con- 
nected with the company. The holders of thèse notes, before accept- 
ing the composition ôffered by the bankrupt, and in order to continue 
to hold the indorsers upori its paper, received from such indorsers 
a writing requesting them to accept the composition and agreeing that 
such acceptance should not serve to discharge them. Concerning this 
paper the référée properly held : 

"This Is not giving to such creditors any more than they had before the 
lequest to slgn the composition agreement, nor Is it agreeing to pay them 
any more than. it was agreed to pay the other creditors." 

Finding, as we do, no error in the decree below, it is affirmed. 



FOOTE V. PARSONS NON-SKID CO., Limited, et al. 

(Circuit Court of Appeals, Slxth Circuit. June 4, 1912.) 

No. 2,301. 

1. Patents (§ 290*) — Suit fob Inpringement — Parties — Intervention. 

Where a dealer is sued for iiifringement in haudiing a given article, 
the right of the manufacturer of that article to Interveue and défend, 
to the estent of exercising any control over the défense to the action, iw 
Bot an absolute right, tiut the intervention niay be permltted or refused 
In the discrétion of the court upon the facts appearing, and in no eveut 
will the défendant dealer be compelled to give up his control of the case 
and his right to make a settlement of his own llabillty. 

[Ed. Note. — For other dises, see Patents, Cent. Dig. §§ 470-472; Dec. 
Dig. § 290.*] 
i. Patents (§ 290*)— Suit fob Jnkkingement — Pa,etjes— Intervention. 

If It is known to the complainant in a suit against a dealer for in- 
frlngement that the manufacturer is participating in the défense, he 
beeomes privy to the suit and is bound by or may take advantage of the 
decree; but, If such participation is not known to the complainant, the 
decree binds neither. So long as tbe complainant bas no such knowl- 

«Fer other cases see same toplc & S numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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edge or notice, he is free to settle wltli tàe défendant on terms satisfuc- 
tory to both, and, after such a settlenient bas been made, the manufac- 
turer wj^n not he granted leave to intei'vene. 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. §§ 470-472; Dec. 
Dig. § 290.*] 

3. Appeal and Ekror (§ 449*) — Effect of Appeal from Interlocutory Ob- 

DER. 

Under the provisions of Judicial Code (Act Marcb 3, 1911, e. 231, ;!(> 
Stat. 1134 [U. S. Coinp. St. Supp. 1911, p. 1!)4]) § 129, an appeal from au 
interloeutory order does not remove the cause, wlilch reniaius geiierally 
in the District Court and subject to its control. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2209 ; 
Dec. Dig. § 449.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

Suit in equity by the Parsons Non-Skid Company, Limited, the 
Weed Chain Tire Grip Company, and Harry D. Weed, against Dor- 
sey E. Foote. From an order continuing and refusing to dissolve a 
preliminary injunction, défendant appeals. On pétition to intervene 
and motion to dismiss 'appeal. Pétition denied, and motion granted. 

The questions hereln arlse in the course of an appeal from an order con- 
tinuing and refusing to dissolve a preliminary injunction which had been 
granted to the Parsons Company against Foote, to prevent the infringement 
of patent No. 723,299, issued Marcb 24, 1903, to Parsons, for an invention 
relating to "armour for pneumatic tires." Foote, the défendant, was a dealer, 
selling at retail varlous automobile accessorles, and among them three styles 
of non-slvidding devices, made, one by the Perry Company, one by the Atlas 
Company and one by the Cleveland Company. The affldavits in support of 
the motion for preliminary Injunction relied wholly upon Foote's sales of the 
Perry and Cleveland devices. Foote was the sole défendant named, and 
défense to the motion for injunction and prosecution of the motion to dis- 
solve were made in his name. The Perry Company and the Atlas Company 
contrlbuted to paying the expenses of the défense, but complainant had no 
kuowledge or notice of such participation, before maliing with Foote its 
agreement hereinafter mentloned. During the progress of the matter in the 
Circuit Court, neither the Perry Company nor the Atlas Company made any 
application to Intervene. After the preliminary injunction was continued, 
the appeal to thls court was taken solely in the name of Foote. Thereafter, 
and after the appeal was perfected, cpmplainant and Foote entered into a 
settlement and signed a written stipulation entitled in the court below that 
a final decree for injunction, but without costs or damages, mlgbt be entered 
for complainants, and another stipulation entitled in this court that the 
appeal mlght be dismlssed. This agreement and thèse stipulations were 
made without the linowledge of the attorney who was appearing in both 
courts, nomlnally for Foote, but who really loolted to the Atlas and Perry 
Companles as his principals. 

Upon filing such stipulation in this court, the Parsons Company entered a 
motion to dismiss the appeal. The attorney who was of record for Foote 
filed in the name of the Atlas Company and the Perry Company, in this court, 
their pétition to intervene in this court in the matter of the appeal, and to 
conduct the appeal in its further regular progress. The facts, as above re- 
cited, appear by the record itself and the aitidavits flled, and we are now 
to dispose of the motion to dlsmiss the appeal and of the pétition to intervene. 

Obed C. Billman, of Cleveland, Ohio, for appellant. 
Duncan & Duncan, of New York City, and J. B. Fay, of Cleveland, 
Ohio, for appellees. 

•For otber cases see same topic & i nvmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] Where a dealer is sued for infringement 
in handling a given article, the right of the manufacturer of that 
article to intervene and défend, to the extent of exercising any con- 
trol over the défense to the action, is not an absolute right. Such in- 
tervention is sometimes permitted and sometimes refused, according 
to the discrétion of the court upon the facts appearing. The act of 
sale by the dealer is a tort independent from the manufacture, and 
the patentée is under no compulsion to sue the manufacturer ; he 
may sélect the défendant, and he has an absolute right to sue the 
dealer alone, if he wishes to do so ; he may not intend nor désire to 
submit to the court of the district of the dealer's résidence ail ques- 
tions which may exist between patentée and infringing manufacturer. 
To compel the substitution, as défendant, of a party whom complain- 
ant has not sued and may not wish to sue, is something of an anomaly 
upon the théories of practice which are involved (Judge, now Mr. 
Justice, Lurton, in Toler v. East Tenn. R. R. [C. C] 67 Fed. 168, 
170) ; but yet it is sometimes permitted, if thought essential to sim- 
plify and completely administer justice under the facts of a particu- 
ïar case. Where so permitted, it is as matter of favor and not of 
right. (Ring, etc., Co. v. St. Louis, etc., Co. (C. C.) 67 Fed. 535, 
540. In any event, the défendant dealer would not be compelled to 
give up his control of the case and his right to make a satisfactory 
settlement and escape personal liability for further costs or for dam- 
ages at any time he might désire, unless he was indemnified not only 
sufficiently but to his satisfaction. Indeed, it would be an extrême 
case which would justify saying to a défendant, against his protest, 
that he must not accept from the complainants a discharge in fuU 
of ail damages and upon such terms as he might think for his inter- 
est, and in place thereof must rely upon anybody's guaranty for his 
ultimate protection against costs and damages. 

[2] With thèse conditions in mind, it must be clear that the manu- 
facturer's .application to intervene and control the cause should be 
made promptly. If it is known to complainants that the manufac- 
turer is participating in the défense of such a suit, he becomes privy 
to the suit, and is bound by, or may take advantage of, the decree; 
but, if such participation is not known to the complainants, then a 
decree binds neither. Lane v. Welds (C. C. A. 6), 99 Fed. 286, 288, 
39 C. C. A. 528; Penfield v. Potts (C. C. A. 6), 126 Fed. 475, 480, 
61 C. C. A. 371 ; Cramer v. Singer (C. C. A. 9), 93 Fed. 636, 35 
C. C. A. 508; Hanks' Ass'n v. International Co. (C. C. A. 2), 122 
Fed. 74, 58 C. C. A. 180; Jefferson Co. v. Westinghouse Co. (C. C. 
A. 3), 139 Fed. 385, 71 C. C. A, 481. So long as such a manufacturer 
has not assumed open control of the action and the attorney, he is 
not a party, but only a "sympathetic and interested nonparticipant." 
General Elec. Co. v. Morgan, etc., Co. (C. C. A. 7), 168 Fed. 52, 56, 
93 C. C. A. 474. 
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It is thils évident that a manufacturer who, until after a décision 
by the court, delays not only his application to come on the record 
as a party, but even any notice to complainants that he is substantial- 
ly a. party, is, whether intentiorially or not, experimenting with the 
court and maintaining himself in a position where he will not be 
bound by the decree if it is against him, but where, if it is against 
the complainants, he can take advantage of it as the gênerai public 
can in a patent case. It follows further that when patentées bring 
suit against a dealer, and so long as they hâve neither notice nor 
knowrledge that a manufacturer is participating in the défense, they 
may settle their controversy with the dealer upon any terms satisfac- 
tory to both ; and that, whatever considération might otherwise be 
given to the manufacturer's application to intervene, it must be de- 
nied if it is delayed until after the known parties bave settled the con- 
troversy. This conclusion makes it unnecessary to consider whether, 
in any event, intervention coiild. be permitted in the appellate court 
upon application there first made. 

We attach no importance to the fact that in this case Foote was, 
by the bill of complaint, said to be combining and confederating with 
others unknown, and that in some parts of the bill référence was made 
to the "défendants." No other défendant was named, and there was 
none. 

[3] We observe by the record that the Circuit Court struck from 
the files the stipulation for decree in that court, apparently upon the 
ground that when the stipulation was filed the case was' pending in 
this court upon appeal An appeal from a motion granting a pre- 
liminary injunction does not hâve the effect to remove the cause to 
this court, but the cause generally remains in the court below, and 
continues in the control of that court. Section 129, Judicial Code. 
The distinction in this particular between such appeaïs as this and 
appeals from final decree was doubtless overlooked by the District 
Judge, if, indeed, he was not intending to exercise his discretionary 
power under this section. 

We think it clear, upon the facts hère appearing, that the consent 
decree to be entered in the court below against Foote can bave no 
efïect upon the rights of the Atlas Company or the Perry Company; 
but, in order that/thé situation may certainly appear in this light, we 
will impos^ upon the complainants, appellees, the condition that they 
file in this court their written stipulation reciting that the entry of the 
final decree in the court . below and the dismissal of the appeal in 
this court are against the protest of the Atlas Company and of the 
Perry Company, and shall not be deemed, in àriy court or for any 
purpôse, to be of any force whatever against the Atlas Company or 
the persons doing business as the Perry Company. 

Upon the filing of this stipulation, the pétition to intervene: will be 
dénied, and the rhotion tO dismiss the appeal will be granted, without 
costs. 
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GORHAM MFG. CO. v. SCHMIDT et aL 
(District Court, S. D. New York. May 9, 1912.) 

1. Tkade-Maeks and Tbade-Names (J 93*)— Infmnqement — Injunotton, 

Proof of sales by défendants as dealers of articles bearlng Infringe- 
icents of complainant's trade-marks, althougti to agents of coiiplalnant 
only, together with proof tliat défendants had other slmllar articles 
dlsplaysd for sale In their store, is sufflcient to entltle complainant to 
an injunction. 

[Éd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dlg. i 93.» 

Restralning Infrlngement of trade-mark or trade-name as dépendent 
on knowledge or intent of Infrlnger, see note to Hutcbinson, Pierce & 
Co. V. Loewy, 90 C. C. A. 4.] 

2. Teade-Mabks and Tbade-Names (| 93*)— LiABiLiTr of Dealebs fob In- 

FBINGEMENT— PEBSUMPTION OF iNTENT. 

Dealers buying from manufacturera are to a certain estent put upon 
inquiry and must be on thelr guard to ascertaln whetlier thé marks and 
labels on packages may be Infrlngements of the trade-marks of other 
manufaCturers, and are not protected from llabllity for selling articles 
bearlng such infringlng trade-marks by the fact that it is not conclu- 
elvely shown that they intentlonally decelved purchasers, which on 
proof of the sales must be presumed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i§ 104-106 ; Dec. Dig. § 93.»] 

In Equity. Suit by the Gorham Manufacturing Company against 
Anthony J. Schmidt and William H. Schmidt. On final hearing. De- 
cree for complainant. 

Hugo Mock, Harry C. Adams (Frederick P. Fish, E. T. Fenwick, 
and L. h. Merrill, of counsel), for complainant. 
Benno Loewy, for défendants. 

HAZEL, District Judge. [1] This is an action for înfrîngement 
of complainant's trade-mark, by the défendants, who are dealers in 
silver-plated ware, and for unfair compétition in trade. The trade- 
mark which is the subject of this controversy is identically the same 
as that considered and held valid and infringed in Gorham Manufac- 
turing Co. V. F. & M. Weintraub, 196 Fed. 957. A recitation of the 
material facts upon which such trade-mark was held valid is unnec- 
essary. The issues are precisely the same save as to spécifie acts of 
infringement. 

The défendants insist that infringement by them is not sufficiently 
established, and, in any event, that there was no fraud or déception in 
the two sales complained of because the buyers, who were respectively 
an attorney for the complainant, and a clerk in its employ, knew the 
nature of the goods they were buying, and that the goods upon which 
the trade-mark was stamped were of an inferior grade. It was also 
testified that the défendants, in addition to such sales, displayed for 
sale in their store 40 or 50 or sp pièces of silverware which had stamp- 
ed on them the anchor, the lion passant, and the old English letter G. 
The prima facie showing is sufiicient to justify enjoining défendants 

*FaT other casea aee Bam« topic & i nvubeb in Dec. & Am. DIeb. 1907 to date, & Rep'r ladezea 
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f rom sellîng their plated ware which has upon it complainant's trade- 
mark. Burnett et al. v. Hahn (C. C.) 88 Fed. 694»; Lever Bros. v. 
Pasfield (C. C.) 88 Fed. 484; Devlin v. McLeod (C. C.) 135 Fed. 164; 
Low V. Fels (C. C.) 35 Fed. 361. ' _ 

[2] Dealers are obliged td b'é on' their guard when bùying from 
manufacturers, and to a certain extent are put upon inquiry as to the 
character of the manufactured product and the manner in which it 
is labeled or impressed, as well as to the packages in which it is con- 
tained, in order to protect the trade-mark rights of other manufac- 
turers engaged in the same business. , The trade-mark in controversy, 
according to the proofs, was used for upwards of 50 years by the 
complainant, and became widely and favorably known in the United 
States as an indication of the genuineness of its silverware, and the 
excellence of the workmanâhip. It is possible that the défendants had 
no knowledge of the way complainant's silverware was identified, and 
honestly relied wholly upon the rectitude of the manufacturer, believ- 
ing that the latter would not trade-mark a product in such a way as 
to influence customers to buy silver-plated ware when they wanted 
complainant's ware. But certainly, under the proofs, to adequately 
protect the complainant, the défendants must be enjoined from fur- 
ther sales of ware impressed with the said trade-mark. 

True enough, it is not conclusively shown that there existed an in- 
tention on the part of the défendants to deceive or def raud their cus- 
tomers ; but, in a case such as this, force must be given to the pre- 
sumption which arises from the inf ringement of a valid trade-mark. 
Gannert v. Rupert, 127 Fed. 962, 62 C. C. A. 594; Florence Man- 
ufacturing Co. v. J. C. Dowd & Co., 178 Fed. 73, 101 C. C. A. 565. 
There is no direct évidence to show that the silverware examined by 
the complainant's witnesses, and the pièces bought by them, were. ob- 
tained by the défendants from the firm of F. & M. Weintraub; but 
it appears by the affidavit of William H. Schmidt, read on motion for 
temporary injunction, that the défendant firm had bought "Sheffield 
Plate" from F. & M. Weintraub. 

The complainant is entitled to an injunction, but without an account- 
ing. 



GORHAM MFG. CO. v. DI SALVO et aL 
Plstrict Court, S. D. New York. May 9, 1912.) 

Trade-Marks and Trade-Names (§ 93*); — Infeingement — Injunctiow. 

Proof that défendants had In their store for sale a large number of 
articles bearlng a apurions imitation of complainant's trade-mark is suf- 
flclent to entltle complainant to an injunction to restrain threatened In- 
fringement, and proof of confusion, déception, or Injury to any marked 
extent Is unnecessary. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. §§ 104r-106; Dec. DIg. § 93.» 

Kestraining infrlngement of trade-mark or trade-name as dependenÉ 
on knowledge or Intent of Infringer, see note to Hutchlnson, Pierce it 
Co. V. Loewy, 90 C. C. A. 4.] 
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In Equity. Suit by the Gorham Manuf acturing Company against 
Bernard Di Salvo and John Di Salve. On final hearing. Decree for 
complainant. 

Hugo Mock, Henry C. Adams (Frederick P. Fish, E. T. Fenwick, 
and L. L- Morrill, of counsel), for complainant. 

Benno Loewy, for défendants. 

HAZEL, District Judge. What has already been said in tbe actions 
against F. & M. Weintraub (post) and against A. Schmidt & 
Son (196 Fed. 955), regarding the validity of complainant's trade- 
mark and infringement, applies in this action. The défendants, besides 
selling silverware, keep an antique shop. It is quite believable that 
connoisseurs in silverware, when seeing the complainant's tra de-mark 
impressed on what they assume to be a secondhand pièce of silver- 
ware, would be misled into buying it in the belief that it was com- 
plainant's production. It is not altogether unlikely that a dealer in 
secondhand silverware might hâve in his possession silverware spu- 
riously marked without his knowing it, or having a dishonest intention 
to palm it ofï for something différent than it really is. It is shown 
without contradiction, however, that the défendants hâve on sale in 
their store a large quantity of silverware, and that upwards of 40 
pièces of varions sizes, at the time of the examination by complainant's 
lawyer, bore the counterfeit marking of the trade-mark in question. 
It is évident that the complainant's witness was not deceived by the 
sale to him, as presumably he was aware that he was not receiving 
genuine silver, or, at least, silver of the fineness of complainant's man- 
ufacture ; yet, as the record stands, it may f airly be supposed that the 
défendants will sell the spurious product for the genuine unless re- 
strained. 

There is no évidence showing that the silver-plated articles in the 
défendants' store came from F. & M. Weintraub; but, nevertheless, 
under the doctrine of Gannert v. Rupert, 127 Fed. 962, 62 C. C. A. 
594, and Florence Manufacturing Co. v. J. C. Dowd & Co., 178 Fed. 
73, 101 C. C. A. 565, proof of confusion, déception, or injury to any 
marked extent is unnecessary, and complainant is entitled to protection 
from threatened infringement. Lever Bros. v. Pasfield (C. C.) 88 
Fed. 484; Low y. Fels (C. C.) 35 Fed. 361. 

A decree of injunction may be entered, without an accounting. 



GORHAM MFG. CO. v. WEINTRAUB et aL 

(District Court, S. D. New York. May 9, 1912.) 

Teade-Marks and Tbade-Names (§§ 21, 97*) — Marks Subject op Owner- 
SHip — Use in Foeeisn Country. 

A manufacturer of silver ware in the United States is not precluded 
from adoptlng as a trade-mark a combinatlon of emblems, consisting of 
a lion passant, an anclior, and the letter G in old Enslish, by tbe fact 
that each was previously used as an English hall-mark, and that used 
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In combinatlon they constitute the hall-mark of the Birmingham Aissay 
OflBee, where such hall-marked ware was not shown to hâve been im- 
ported Into thls country to any considérable extent previous to such adop- 
tion, and Its use of such trade-mark for 50 years durlng whlch it has be- 
come well known as indicating ware of its manufacture entitl es It to pro- 
tection by Injunction against tefrlngement by another American manu- 
facturer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Namea, Cent 
Dlg, §§ 24, 110, 111 ; Dec. Dlg. §S 21, 97.*] 

2. OOMMON Law (i 7*)— Bnglish Statutes— Hall-Mabks. 

The English statuts of 1773 relating to hall-marks Is not In force In the 
United States. 

[Ed. Note. — For other cases, see Gommpn Law, Cent. Dlg. { 7; Dec. 
Dig. «7.»] 

3. Tbade-Maeks and Tbabe-Names (i 45*)— Common-Law Trade-Mabks. 

A manufacturer Is not deprived of his right to a common-law trade- 
mark by the registering of other additional trade-marks. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 63 ; Dec. Dig. § 45.*] 

4. Tbade-Maeks and Teade-Names (§| 70, 97*)— Unfaib Compktiiion— In- 

junction. 

Manufacturers of silver-plated ware, who made and sold articles re- 
serabling in design and, gênerai appearance solid or sterling silver ware 
made by complainants and at the request of customers who were dealers 
stamped thereon imitations of the trade-marks or other identifying marks 
by whlch complainant's ware was known to purchasers, for the pur- 
pose and wlth the effect of creattng confusion, are chargeable with un- 
fair compétition whidh entitles complainant to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 81, 110, 111 ; Dec. Dig. §§ 70, 97.* 

llnfair compétition In use of trade-mark or trade-name, aee notes to 
Scheuer v. Mueller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 O. C. A. 
37W 

In Equity. Suit by the Gorham Manufacturing Company against 
Frederick Weintraub and Morris Weintraub. On final hearing. De- 
cree ïor complainant. 

See, also, 180 Fed. 639. 

Hugo Mock, Harry C. Adams (Frederick P. Fish, E. T. Fenwick, 
and L. L. Morrill, of counsel), for complainant. 
Benno Loewy> for défendants. 
James Gillin, amicus curiœ for the British Government. 

HÂZEL, District Judge. [1] The bill of complaint charges the 
infringement of complainant's trade-mark, consisting of the figure of 
a lion, the représentation of an anchor, and the capital letter G in 
old English, by the défendants, who are copartners and citizens of 
the State of New York. The bill allèges that beginning in 1831 the 
predecessors of the complainant — successive partnerships— conducted 
the manufacture of solid or sterling silver ware in Providence, R. I.; 
and that subsequently the business was conducted by the Gorham 
Company, a copartnership which in 1863 was succeeded by the Gor- 
ham Manufacturing Company, the complainant, a citizen of the state 
of Rhode Island. It is alleged that continuously and without inter- 

*For otber cases see sama toplc & ! numbsb in Dec. & Àm. Dlgs. 1907 to date, & Rep'r Indexes 
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ruption, for a period of 56 years, the solid or sterling silver ware 
of the complainant and its predecessors was conspicuously marked or 
stamped with said trade-mark to designate the particular kind of 
silver ware manufactured by it ; that such trade-mark was at ail times 
displayed upon its silver ware, circulars, advertisements, trade pub- 
lications, and other printed matter, as a resuit of which the Gorham 
Manufacturing Company became favorably and extensively known 
throughout this country as a manufacturer of silver ware of the high- 
est quality; and that the complainant's predecessors were the first in 
the United States to use said trade-mark upon silver ware. The said 
allégations of the bill are fairly sustained by the proof s. 

The following is a sketch of the trade-mark in controversy: 



The bill also allèges unfair compétition by the défendants in the 
use upon their products, an electroplated or silver-plated ware, of the 
following représentation ; 



m:2m 



The use of such mark by the défendants in connection with the 
sale of their products is not denied. The principal défenses are : (1) 
That the three symbols — ^the lion passant, the anchor, and the old 
English letter G — in juxtaposition, form an English hall-mark, and 
therefore cannot be adopted in this country as a valid trade-mark; 
(2) that complainant's marks are not used to indicate the origin or 
ownership of the articles to which they are afHxed, but for the pur- 
pose of identifying the class or quality; (3) that a trade-mark con- 
sisting of a combination of the figures and letter G in suit is a viola- 
tion of the treaties between Great Britain and the United States ; and 
(4) noninfringement. 

The défenses in their entirety are not only novel, but extremely in- 
teresting, and are asserted by counsel for the défendants with vigor- 
ous élaboration. But, in the view taken of this case, the principal 
question arising on the merits is whether the complainant bas the 
légal right to enforce its asserted common-law trade-mark claimed to 
hâve been exclusively applied by it first to articles of standard coin 
silver, and, since 1868, to those of sterling quality. Had the com- 
plainant the right, for the pyrpose of designating silver ware of a 
certain grade, to adopt and use the three symbols — the lion passant, 
the anchor, and the capital letter G — which were the fac simile of a 
prior British hall-mark of the Birmingham Assay Office? Before 
dwelling upon the évidence contained in a voluminous record, the gên- 
erai rule may be stated that any one has the unquestionable right to 
make his merchantable commodities known to the purchasing public 
by attaching thereto a name, mark, or device not previously used by 
another on commodities of the same gênerai kind or description. 
Such device must be for the purpose of enabling the user to impart 
to his salable article, to which it is affixed, an unmistakable charac- 
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teristic to the end that there may be positive identification and dif- 
ferentiation from articles of a similar character produced by another. 
But if the mark or device originated and used by one is afterwards 
adopted and used on similar articles by another to create the impres- 
sion that such articles were manufactured or sold by the former, then 
obviously a fraud or déception is practiced upon the public by the 
latter such as a court of equity will restrain. Manhattan Medicine 
Co. V. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 27 I.. Ed. 706; Browne 
on Trade-Marks, pp. 101-162. 

The claim of the défendants that the trade-mark was really adopted 
to identify the class or quality of the silver vvare, and not its owner- 
ship or origin, is not substantiated by the évidence. Therefore I 
conceive that the crucial questions arising from the alleged infringe- 
ment of the trade-mark are : (1) Whether its adaptation as early as 
1859, as appears by the proofs, and continuous use in this country 
by the complainant down to the présent time, were in fact an ap- 
propriation of a British hall-mark or the essential parts thereof, and 
therefore not subject to a valid trade-mark; and (2) whether such 
hall-mark at the time of its simulation by complainant had achieved 
a réputation in this country such as would mislead the public when 
buying complainant's silver ware intq believing it was buying hall- 
marked ware. 

A temporary injunction was granted herein by Judge Lacombe (176 
Fed. 927) restraining the défendants from using the trade-mark in 
controvcrsy. The application was hear.d and considered upon a rec- 
ord which was not materially différent from that which is now before 
this court, Save pefhaps for the interposition of the British govern- 
ment, the arguments submitted by it, and the refusai by the Patent' 
Office to register complainant's trade-mark — -matters to which référ- 
ence will later be rhade in this opinion. In granting the injunction, 
Judge Lacombe in broad terms expressed the opinion that a manu- 
facturer or dealer in silver ware in the United States is not precluded 
from adopting as a trade-mark an impression niade up of three marks 
or symbols by the f aCt that placed side by side they would indicate 
to a buyer of English silver ware tha;t the article so marked was ster- 
ling ware made in the city of Birmingham in 1831. The learned 
court said that when the dealer "has used the particulâr combination 
on his ware made in this country, for upwards of 40 years, and the 
same has been accepted by the trade as his identifying mark, without 
imitation by any one, he is entitled to an injunction at least until final 
hearing." 

In Kaiserbrauerei, Beck & Co. v. J. & P. Baltz Brewing Co. (C. C.) 
71 Fed. 695, Judge Dallas decided that a mark of identity affixed to 
a vendible article, which could not be lawfully appropriated for such 
purpose in a fôreign country, could nevertheless be properly appro- 
priated and used as a valid trade-mark in the United States. The 
Circuit Court of Appeals for the Third Circuit, affirming such déci- 
sion (74 Féd. 222, 20 C. C. A. 402), held that the t)rovision in the 
treâty with Germany that its citizens living in the United States shall 
receive the same protection as native citizens iri matters of trade- 
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mark, etc., cannot be construed to preclude an alien German from ac- 
quiring by prior use in this country a trade-mark iji a particular word, 
though such use would not be allowed in Germany. The principle 
laid down in the cases cited is applicable to the case at bar. 

The évidence conclusively establishes that from the time the maf-k 
was first used it was the intention of the compkinant's predecessors 
to make their silver ware of coin and sterling standards favorably 
known to the public by their trade-mark — the lion, the anchor, ànd 
the letter G — and that in this intention they hâve been successful. 
That the lion passant, when used as a trade-mark in England or 
elsewhere, is expressive of superior workmanship or superior quality, 
and that the anchor is known in England to represent the place of 
manufacture, and that the hall-mark is protected in England by stat- 
ute — are not enough to deprive the Çomplainant of the right to use 
such features, in combination with the old English letter G, as its 
trade-mark in this country. Sight should not be lost of the fact that 
such adoption occurred many years since at a time when it may fairly 
be presumed.the Birmingham hall-mark was little known in the Unit- 
ed States. It has several times been held by the fédéral courts that 
a trade-mark used abroad may be adopted by one in this country in 
connection with a similar article provided its adoption was in good 
faith. Richter v. Anchor Remedy Co. (C. C.)' 52 Fed. 455. And 
though British hall-marks are not strictly trade-marks, this rule is 
thought analogous. 

The Circuit Court of Appeals, affîrming Richter v. Anchor Rem- 
edy Co., 59 Fed. 577, 8 C. C. A. 220, held that sale to a limited ex- 
tent in this country by a! foreign manufacturer did not amount to such 
use or publicity as would indicate an intention to adopt as a trade- 
mark the marks upon the articles sold. Thus it would appear that 
any limited number of salés in this country, before or since complain- 
ant's adaptation, of hall-marked silver ware assayed in Birmingham, 
did not absolutely deprive it of the right to use a similar èmblem upon 
its vendible wares. Hence the principal questions are whethei" the 
çomplainant originated the trade-mark in this country, the place where 
the articles are manufactured and sold, and whether, after tne ex- 
clusive use thereof by the çomplainant for a period of time sufficiently 
long to give the goods so marked a réputation for fineness or quality, 
the défendants by their imitation infringed the same. 

It is not clearly shown that silver ware hall-marked at Birmingham 
had been iraported into this country, or that such hall-mark was dis- 
tinctively known at the time çomplainant first stamp.ed the three em- 
blems upon its goods. Indeed, the proofs are that such combined 
emblems are understood in this country as a badge affirming that the 
wares are the handiwork of the Gorham Manufacturing Company. 
The évidence does not disclose the importation into this country of 
a sufficiently large quantity of silver ware beai-ing the insigniâ of 
the Birmingham Assay Office to affect the çomplainant in the prlor 
right to the use of its trade-mark as against another citizen of this 
country who wrongfully simulâtes the same and affixes it to an in- 
ferior grade of silver Ware. While it is true thât 'the said hall-maïk 
196 F.— 61 
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is stamped upon silver \vare produced in Birmingham in large quan- 
tities and sold in Great Èritain, yet that fact standing alone is insuf- 
ficient to preclude the complainant from using the mark adopted by 
it half a century, ago, even though the adaptation bears a strong re- 
semblance to the Birmingham hall-mark despite the omission of the 
date letter and duty mark which, according to the publications of 
Buck, Jackson, Cripps, and Chaffers, accompanied in the authorized 
Birmingham hall-mark, the three emblems previously mentioned. 
There was introduced in évidence a silver spur, which, according to 
the testimony of the witness Westwood, was legally hall-marked in 
the year 1830 or 1831, such mark consisting of the said features, with- 
out, however, having the maker's mark and duty mark alined with the 
principal emblems. 

Further discussion of the right of the complainant to simulate the 
Birmingham hall-mark for identifying its products makes it désirable 
that I should hère state that the British government by consul amicus 
curise has submitted an able brief in opposition to the claims of the 
complainant, in which it is requested that it be determined by the 
judgment of this court that neither of the parties tp this litigation 
can lawfully acquire trade-mark rights in the emblems of the lion 
passant,; the anchor, and the letter G, on the ground that such insignia 
is the hall-mark of the Birmingham Assay Office. The importance 
of this question thus presented is not underestimated, and, indeed, 
so impressed by it was the Commissioner of Patents that he recon- 
sidered the application by complainant for registration of the trade- 
mark and held it to be a simulation of the insignia of the Bfitish 
government which public pplicy required should be. refused registra- 
tion. The décision of the Commissioner of Patents is entitled to thfc 
careful thought which I hâve given it, but I am not persuaded by his 
reasoning that the trade-mark in controversy is invalid. This action 
is not based on any registration rights under the fédéral statute, but 
is brougbt by virtue of conimon-law rights — rights obtained because 
of the uninterrupted use of: the mark for many year§ by the com-, 
plainant in, connection \Yith its business, and because of rights pre- 
scriptive in their nature and superior to those of other citizens of this 
country in the said trade-mark, or, indeed, as the repord stands, su- 
perior even to the rights previously obtained by another under the 
laws of England. , The Énglish statute relating to hall-marks cannqt 
be given extraterritorial effect to bar a trade-mark adopted in this 
country and known tp the .trade as designating particular products of 
the complainant. McLoughlin v. Raphaël Tuck Co-, 19,1 U. S. 267, 24 
Sup. Ct. 105, 48 t. Ed, 178; Baglin v. Cusenier Co., 221 U. S. 580, 
31 Sup. Ct. 669, 55 L. Ëd. 863; Kaiserbrauerei, Bçck & Cp. v. J, & 
P. Baltz Brewing Co., supra,,, ,And in applying thç ruje of nonextra- 
territ'orial effect I xpa.y with, propriety qupte the wordssof Mr. Justice 
Hughes in the recently dëcided case of Ferris v. Frohman, 223 U. 
S. 424, 32 Sup. Ct. 263, 56 1,. Ed. t— , that : 

Theré'is rio "Indlcatioa of a purpose to incapacitate Brttlsh citizens from 
holding Oielri intellectual products secure from interférence In other Juris- 
dictlons in.acçordanee with the principles of common law." 
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If this were an action by a British subject to enjoin inf ringement 
of the Birmingham hall-mark complaining that his property rights 
had been invaded, and it was shown that hall-marked silver ware had 
previously been imported into the United States, a différent question 
would be presented for décision. And even in that case something 
more would be required to establish such right than an importation 
"to a limited extent upon spécial orders, to supply particular custom- 
ers." Richter v. Anchor Remedy Co., supra; Kohler Mfg. Co. y. 
Beshore (C. C.) 53 Fed. 262; MacMahan Pharmacal Co. v. Denver 
Chemical Mfg. Co., 113 Fed. 468, 51 C. C. A. 302; Tetlow v. Tap- 
pan (C. C.) 85 Fed. 774. But in a litigation between citizens of this 
country it is to me perfectly plain that one cânnot be permitted to 
infringe upon the prior rights of the other in a trade-mark by the 
use of which the latter has built up an extensive trade in a particu- 
lar commodity. True enough, there is évidence showing importations 
of silver ware f rom Birmingham since the year 1850 ; but whether 
they bore the Birmingham hall-mark or some other hall-mark does 
not appear. There hâve been some importations since 1878 bearing 
the Birmingham hall-mark, but according to the proofs they were 
few prior to 1891, and it nowhere positively appears that silver ware 
containing the Birmingham hall-mark was imported into the United 
States anterior to complainant's adoption of such marking. It is un- 
necessary to go with more détail into the évidence relating to im- 
portations. 

[2] The défendants haveurged that to hold the trade-mark valid 
would be a violation of the treaty between the United States and 
Great Britain, and, furthermore, that such a monopoly would inter- 
fère with importations of silver ware from Ëngland and its posses- 
sions; but this contention, in view of what has been said, is without 
merit. It is further argued, and the point presented for considéra- 
tion, that the act of Parliament of 1773, relating to hall-marks, was a 
public act which became operative throughout the colonies, and was 
continued in force by the first Constitution of the state of New York. 
It is true enough that the first Constitution of this state provided that 
such parts of the common law of England, and of the statute law 
of Great Britain, and of the acts of the Législature of the colony 
of New York, as formed the law of the colony in the year 1775, 
should constitute the law of this state, etc. But in answer to this 
contention it is enough to say that such provision, save as to the 
common law, was not included in subséquent Constitutions, and there^ 
fore is not now the fundameiîtal law of this state; nor are the Eng- 
lish statutes, under which silver ware manufactured in England is 
hall-marked, in force in the United States. 

It next appears that the claim of complainant to an exclusive right 
in the trade-mark in suit was not sustained in an action brought in 
the Exchequer Court of Canada against EUis & Co., and it is insisted 
by défendants that the principle upon which that case was decided 
applies hère. It was not, however, determined in that case that the 
use of complainant's trade-mark in Canada was unlawful, nor was it 
held that the statutes of England as to hall-marking, standing alone, 
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were sufficiient to precludç: cpmplainant from enforcing its trade-ftiark 
rights in Canada. The adverse décision was based upon the fact that 
the Birmingham hall-mark had been in use in Canada for a continu- 
ous period prior to complainant's use. As to whether the évidence 
relating to such prior use in Canada was as meager and unsatisfactory 
as in this case does not appear, but it may be preS|Umed, I think, to 
the contrary, as the learned court regarded the évidence sufficient to 
establish the claim of anticipation. 

[3] The next inquiry is as to the effect of marks registered by the 
complainant, or for which applications for registration were filed. It 
appears that the essential f eatures of one registered trade-mark (No. 
33,902, affixed to the bill) are three raised panels, but the spécifica- 
tion, however, makes clear that each panel has on it a représentation : 
The panel on the lef t, a lion ; the central panel, an anchor ; and the 
right panel, the letter G in old English — but that both the lion and 
anchor may be omitted. But in view of complainant's reliance on its 
common-law trade-mark, it is difficult to see how such marks or pan- 
els hâve any relevancy. It is unimportant that complainant has reg- 
istered other trade-marks which it applies to articles differing in kind 
or quality. Such additional registered trade-marks were not an aban- 
donment of complainant's common-law trade-mark, and their registra- 
tion has not deprived it of right to protection in the use thereof . Lay- 
ton Pure Food Co. v. Church & Dwight Co., 182 Fed. 24, 104 C. 
C. A. 464; Saxlehner v. Eisner & Mendelson, 179 U. S. 19, 21 Sup. 
Ct. 7, 45 L. Ed. 60; Loonen v. Deitsch (C. C.) 189 Fed. 487. 

[4] Concededly the défendants put upon their silver-plated ware a 
simulation of complainant's trade-mark — the anchor, the lion passant, 
and old English letter G — and, although proof of confusion is un- 
necessary (Gannert v. Rupert, 127 Fed. 962, 62 C. C. A. 594), con- 
sidération is nevertheless given the défense of noninfringement in 
treating of défendants' liability for unfair dealing in trade. . It is 
proven that the défendants, with the intention of diverting to them- 
selves a portion of the good will of complainant's business, hâve put 
upon the market and sold a silver-plated ware of inferior grade, but 
of the same gênerai appearance, as that of the complainant's solid 
or sterling ware, and to accomplish their purpose hâve used the com- 
plainant's insignia or trade-mark to cause it to be believed that their 
goods were of the same quality as complainant's. When the défend- 
ants put their inferior grade of silver ware, which has the appearance 
of complainant's, on the market, and then brand and stamp it with 
the anchor, lion, and letter G, a customer acquainted with complain- 
ant's stamp or mark is likely to fall into error and to mistake the 
défendants' ware for complainant's. Pillsbury-Washburn Flour Mills 
Co. V. Eagle, 86 Fed. 608, 30 C. C. A. 386, 41 L. R. A. 162 That 
the défendants intended to engage in compétition with complainant 
and by unfair and dishonest means to divert to themselves a part 
of its business is undeniable; actual confusion from the similarity 
of marki^ig sufficiently appearing by the testimony of witnesses At- 
kins and Falding. The affidavit of Frederick Weintraub shows that the 
firm used on its silver-plated ware various marks which had been given 
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it by différent dealers for whom the ware was manufactured. From 
such testimony and acts. it appears that there was an intention on the 
part of the défendants to misrepresent their goods, and they must 
be held to hâve intended the conséquences of their acts. Von Faber 
et al. V. Faber (C. C.) 124 Fed. 603;'Devlin v. McLeod (C. C.) 135 
Fed. •164; Florence Mfg. Co. v. J. C. Dowd & Ce, 178 Fed. 72,, 
101 C. C, A. 565. It is not enough that the défendants sold their 
ware as silver-plated ware and that dealers were cognizant of the 
character thereof. Pillsbury-Washburn Flour Mills Co. v. Eagle, su- 
pra. 

Other questions hâve been argued; but, in view of the foregoing, 
they need not be substantially passed upon. The complainant is en- 
titled to a decree as prayed for in the bill, with costs. 



CROWE et al. v. BAUMANN. 

(District Court, N. D. New York. .Tune 3, 1912.) 

PbaudS; Staiute of (§ 128*) — Opération and Effeot — I.xvaud Ageeement 
AS Considération for Conveyance. 

Under I.aws N. Y. 1909, c. 52 (Consol. Laws 1909, e. 50) § 242, whlcli 
provides that an estate or interest in real property otlier than a lease 
for a term not exceeding oi)e year cannot lie created or assi;rned unless 
by deed or conveyance in writiufî, a paroi a^ïreenient that, in part con- 
sidération of an assignment liy lessees of a lease for a terra of years, 
they shall hâve the right to occiipy the preinlses to the end of the terni 
by paying an addltional rental to the assignée, is no.t enforceable, being 
not only within the statute but in contradiction of the assiaumont, but 
tbat does not prevent the assignors from showing the true considération 
for the assigninent, and, if the assignée in the exercise of his légal right 
bas taken possesision of the jjroperty In violation of the agrcenient, he 
inay be conipelled to niake good siich considération by paying the différ- 
ence, if any, between the stijinlaled rental and the actual rental value for 
the remainder of the terni. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 83, 
278 ; Dec. Dig. § 128.*] 

At Law. Action by George J. H. Crowe, as trustée of the estâtes 
of Pappas & Karahall, a copartnership, and Nicholas Pappas and 
Peter Karahall, individuals, bankrupts, against Frederick li. Bau- 
mann. On demurrer to second amended complaint. Demurrer over- 
ruled. 

See, also, 190 Fed. 399. 

H. J. Hennessey, of Binghamton, N. Y., for plaintiffs. 
Olmsted & Ashley, of Binghamton, N. Y., for défendant. 

RAY, District Judge. About January 4, 1906, one McNamara 
leased to Pappas and Karahall by a written lease certain valuable 
premises in the city of Binghamton, Broome county, N. Y., and 
Pappas & Karahall entered into the possession thereof under such 
lease. This lease expires December 31, 1920, and the annual rental 
value is now much greater per annum than that expressed in the lease 

^For othRr cases see same topic & \ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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andiagj'eed tolie paid. On or about July 2, 1909, Pappas & Kara- 
hall,by an instmment in writing, sold andi assigned the lease to the 
défendant in this action, Frederick J. Baumann. The assignment re- 
cites that the assignment is "for and in considération of the sum of 
twenty-seven hundred dollars ($2700.) to them in hand pàid by Fred- 
erick J. Baumann and receipt whereof is hereby acknowledged." 
Baumann did not go into the possession of the premises covered by 
the lease, but Pappas & Karahall remained in the possession thereof 
until January 20, 1910, when Baumann took possession of the premises 
against the will of Pappas & Karahall, and without their consent and 
without any légal process or proceedings whatever. After the assign- 
ment of the lease and down to the time that Baumann took posses- 
sion, Pappas & Karahall paid to the lessor, said MeNamara, the 
monthly rent called for by the lease, amounting to $950. January 
20, 1910, Pappas & Karahall filed their voluntary pétition in bank- 
ruptcy, and they were adjudicated bankrupts accordingly, both as a 
firm and as individuals. February 3, 1910, the plaintiff was duly 
appointed trustée in bankruptcy of the said Pappas & Karahall, and 
he duly qualified as such. April 1, 1910, the plaintiff, as trustée, 
tendered to Baumann the sum of $225, rent of said premises for 
the month of January, 1910, and demanded possession of the prem- 
ises, and offered to pay the said sum of $225 rent thereafter during 
the existence of the lease hereinbefore mentioned; that is, down to 
December 31, 1920. 

At the time of the assignment of the said lease by Pappas & Kara- 
hall to Baumann, it was agreed verbally as a part of the considéra- 
tion that, in addition to the said $2,700, Pappas & Karahall would 
pay the owner of the premises the monthly rent up to January 1, 
1910, and that, after that date, they would pay to Baumann the 
monthly rent of $225 per month for the use and occupation of said 
premises during the continuànce of the lease. The complaint allèges 
that it was a part of the considération of the assignment of said 
lease to Baumann that Pappas & Karahall should remain in the pos- 
session of the premises during the continuànce of the lease, and that 
they should pay the monthly rent called for by the lease to the lessor 
down to January 1, 1910, and that thereafter they should pay to 
Baumann the monthly rent of $225. The monthly rent called for 
by the lease is $158.33 for the first ten years and for the last five 
years $166.67. The complaint allèges that this part of the con- 
sidération of the assignment was not expressed in the assignment 
itself, but that the agreement was made and wàs in fact a considéra- 
tion for the -assignment in addition to that expressed in the instru- 
ment. The complaint allèges that Pappas & Karahall down to the 
time of their bankruptcy in ail things performed the agreement which 
was a part of the considération by paying the rent to the owner down 
to January Ist, as stated, arid that Baumann accepted the conditions, 
and recognized the agreement by allowing them to pay the rent as 
aforesaid. The complaint further allèges that, on account of their 
location and availability, the rentâl value of said prehiises is at least 
the sum bf $291.66 per month, and that during the term the value 
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of thë use and occupation of said premises over and above the rent 
to be paid under the agreement aforesaid $225 per month will be 
and is at least the said sum of $7,500. The plaintiff, as trustée, 
seeks to recover the value of the considération agreed to be paid, to 
wit, the value of the use and occupation of said premises during the 
term over and above that which Pappas & Karahall were to pay. 

The contention of the plaintiflf is that Baumann having accepted and 
received the assignment of the lease in considération of his agree- 
ment that Pappas & Karahall should hâve the occupation and posses- 
sion during the entire term on payment of the rent called for by the 
lease up to January 1, 1910, and thereafter on payment of the sum 
of $225 per month, and having broken his agreement and deprived 
Pappas & Karahall and the plaintiflf, their trustée in bankruptcy, of 
the possession of the premises, that Baumann is liable to pay the 
value of the use and occupation which he agreed to allow Pappas & 
Karahall to hâve as a considération for the assignment. 

Chaipter 50 of the Consolidated Laws, being chapter 52 of Laws 
of 1909, § 242, of Real Property Law provides : 

"An estate or interest In real property other than a lease for a term not 
exceeding one year, or any trust or power over or concerning real property, 
or in any manner relating thereto, cannot be created, granted, assigned, sur- 
rendered or declared, unless by act or opération of law, or by a deed or con- 
veyance in writing, subscribed by the person creating, grantlng, assigning, 
surrendering or declaring the same, or by his lawful agent thereunto author- 
Ized by writing." 

It was not illégal to make the agreement set out in the answer, 
but it had no binding force or effect in the sensé that it could be 
enforced. It neither conveyed nor reserved any interest in the real 
estate for a longer period than one year, if for that. In an appro- 
priate proceeding Pappas & Karahall could hâve been removed from 
the premises, and they could not hâve been in such a proceeding 
permitted to prove the agreement set forth. It would hâve been not 
only inconsistent with the absolute assignment of the lease for the 
full term, but in contradiction of the terms thereof. The estate 
granted to Pappas & Karahall and by them conveyed to Baumann, 
to wit, the use and occupation on paying the rent specified, could 
not be eut down to the right to the mère receipt of a rent greater 
than that specified in the lease by a mère verbal agreement. Wood- 
àrd V. Poster, 64 Hun, 147, 18 N. Y. Supp. 827; Hutchins v. Hutch- 
itis, 98 N. Y. 56, 65. There are other cases to the same effect, but 
it séeftiâ t6 me that the terms of the statute quoted are determinative 
of the question. HoweVer^ this does not go to the extent of saying 
that if A. sells his farm to B. by a full covenant warranty deed 
which expresses a considération of $10,000, a mortgage thereon of 
$5,000 being assumed as part payment of the considération ex- 
pressed, and the deed recites an acknowledgment of full payment of 
the balance of the considération, that B., remaining in possession and 
doing ail he has agreed to do, may not, if dispossessed, sue A. and re- 
cover the value of the use and occupation of the farm for 10 years^ 
provided he proves that the considération for the conveyance of such 
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farm was the assumption by A. of the mortgage and the use and 
occupation of.thefarm by B. for 10 years on his paying the interest 
on such mortgage for such time as it came due. If, A. sells and de- 
livers a quantity of merchandise to B. of the agreed value of $1,000, 
and it is verbally agreed that A. is to pay B. therefor by giving him 
the use and occupation for five yëars of a certain house owned by 
A. and B. goes into possession, and is thereafter dispôssessed by A., 
can it be that B. is without remedy ? Must B. lose the value of his 
goods? The value of that which A. agreed to pay is $L,000, but 
B; catinot enforce the payment in the spécifie manner it was agreed 
to be paid, as the statute pronounces that part of the agreement un- 
enforceable, not because it i s an immoral or a corrupt or fraudulent 
considération or agreement, but one which conveys no interest or 
right in the premises. It seems to, me baldly unjust and , unconscion- 
able in such cases to say that the vendor, because ignorant of the 
statute, must lose his property. There is no fraud practiced in in- 
ducing the agreement, and no mistake of fact but one pf law. A. 
does what he bas a légal right to do when he dispossesses B. by 
légal proceedings as the lease for a term of years could not be made 
because of the statute. 

The true considération for the assignment of this lease made by 
Pappas & Karahall to Baumann may be inquired into even if the ré- 
citals in the' assignment are in effect contradicted therèby. Mills v. 
Dow, 133 U. S. 423, 431, 10 Sup. Ct. 413, 33 L. Ed. 717 ; Simmons 
Creek Coal Co. v. Doran, 142 U. S. 417, 437. 12 Sup. Ct. 239, 35 
L. Ed. 1063; Hitzv. National Met. Bank, 111 U. S. 722, 727, 4 Sup. 
Ct. 613, 28 L. Ed. 577. ;; 

In Mills V. Dow, supra, it was held: 

"Where a contract states that the purehàslng priée of its subject-matter is 
$15,000, and that that sum has been 'thls day advaucecl and paid' thçrel'or, 
it is compétent for tlie A-endor, in a suit by him on the contract to show that 
only .$10,000 was paid, with a view to recovering the remaining $5,000. The 
language of the contract Is ambiguous, and does not show actùàl prior or 
simultaneous payment. Evidence of a promise by the défendant, as a part 
of the considération of the contract, to pay certain debts mentioned in It 
which the plaintiff owed, Is admissible ; and the refusai of the défendant ,to 
pay those debts on demand. was a breach of the contract." 

If it be true, as alleged, and conceded by the demurrer, that Bau- 
mann agreed as a part of the considération for the assignment of 
the lease that Pappas & Karahall should hâve the use. and occupation 
of the premises for the term on. paying certain, rents and such use 
and occupation had and has a value, then the trustée in bankruptcy 
may recover of Baumann the value of the considération agreed to 
be paid or given, he having received the assignment of the lease, the 
thing conveyed, and gone into possession of the premises. This is 
the effect of the above-cited cases. In; 39 Cyc. 2019, 2020, the gênerai 
rule (citing cases) is thus stated: 

"Where the proposed contract is never actually entered into, as. where the 
parties fail to agrée, where the contract., is unenforceable, or where the con- 
tract is yoid elther for the want of powér to make it hy éithét party, or 
because the manner of contractlng is not the mode poiuted out by the statute, 
or for any other légal reasou, the party receiving beneflts from such attempt- 
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ed.contract wlU be required, in a proper action therefor, to aecount to tlie 
pa,rtyi from whom suçh benefits hâve been received, including, of course, the 
pureliase nioney paid as a part of the purchase priée, although mala fides on 
the part of the intending purchaser with full knowledge of ail the facts 
may defeat his reeovery." 

In Cooley v. Lobdell, 153 N. Y. 596, 601, 47 N. E. 783, Judge 
Vann, in stating the reason of the rule that payment of the con- 
sidération is not sufficient to justify a decree of spécifie performance 
when the contract to convey is void because not in writing, says: 

"The more generally accepted and on the whole more satisfactory reason, 
however, Is that, as the purchase money can be reeovered back in an action 
and the parties thus restored to their original position, the party paying is 
not injured, no fraud is perpetrated on hlm by refusai to convey, and there 
is no occasion for a resort to equity." 

That is, the agreement to convey cannot be enforced because of 
the statute, but the money paid can be reeovered back, and I take it 
that, if the considération paid is property and not money, the value 
of such property may be reeovered. Hère the agreement to give 
Pappas & Karahall the use and occupation of the premises cannot 
be enforced because of the statute, but Baumann, having received the 
property transferred by them, is not to escape paying the value 
thereof. 

In Henning v. Miller, 83 Hun, 403, 31 N. Y. Supp. 878, certain 
premises were conveyed on the verbal agreement by the vendee that 
she would pay therefor by a devise and bequest in her will. The 
vendee failed to do so. The court held, Bradley, Dwight, Lewis, and 
Haight ail concurring, that, while the agreement was void and would 
not support an action founded thereon, the grantor might and should 
recover of the vendee the value of the property conveyed. So hère, 
while the agreement that Pappas & Karahall should hâve the use 
and occupation was void and not enforceable because of the statute, 
I see no reason why Baumann should not pay the value of the lease 
which he agreed to do. It is not enforcing the agreement, or an at- 
tempt so to do, but an action to recover the value of the lease actu- 
ally assigned and transferred to Baumann, and the value of which 
they fixed by agreement at the sum of $2,700, plus the use and oc- 
cupation of the premises on the payment of the rents referred to. 
Of course, the question will be the value of the lease at the time 
it was transferred to Baumann, and this will be the measure of 
damages. In Reed v. McConnell, 133 N. Y. 425, 435, 31 N. E. 22, 
the court said: 

"The gênerai prlnciple that a party to a void contract cannot repudiate It 
and retain what he bas received from the other under it is well settled. 
Day V. N. Y. C. R. K., 51 N. Y. 58.3, and cases cited. The law in such case 
will raise an implied assumpsit in favor of the other party to accomplish jus- 
tice and prevent fraud." 

In the Henning Case, supra, the conveyance was not void, but the 
agreement as to the payment of the considération was, and so the 
vendor was allowed to recover the value of the land conveyed. 

Hère the transfer or assignment of the lease was not void, but 
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the agreement as to the payment of a part of the considération was, 
and hericç the trustée may réçover the balance of the value of the 
lease, and it seems to me that the value of that which Baumann 
agreed to give will be a proper subject of inquiry. 

In 20 Cyc. 299, the rule is thus stated, citing many cases : 

"Where property has been transferred in considération of an oral promise 
witliin the statute which the promisor refuses to perfonu, the law implies a 
promise on which an action will lie for the value of the property se trans- 
ferred, or, In equity, the land itself may be recovered." 

Demurrer overruled. 



DAVIS V. PLANTEES' TRUST CO. et al. 
(District Court, W. D. Kentucky. June 25, 1912.) 

1. Bankruptcy (§ 211*) — State Couets — Jueisdiction to Detebmine Ques- 

tions Abising undee Bankbuptoy Act. 

In a suit lu a state court to quiet title, broUght under Ky. St. I 11, 
which authorizes such a suit by any person having both the légal title 
and possession of land agalnst any other person setting up claims there- 
to, the court has jurlsdiction to détermine a claim set up by a défendant 
as the trustée in bankruptcy of plaintiffs grantor that the conveyance to 
plaintlfC was in faet a mortgage, and vold as an illégal préférence, under 
Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 1901, 
p. 3445), as amended by Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (U. S. 
Oomp. St. Supp. 1911, p. 1506), especlally ia vIew of the provision of such 
section giving the state courts concurrent jurlsdiction wlth courts of 
bankruptcy of suits to avold préférences. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 321, 323; 
Dec. Dlg. § 211.*] 

2. Bankruptcy (§ SU*) — Fedebal and State Courts — Prioeity of Jtjbis- 

DICTION. 

Where, in such case, the trustée set up bis claim by answer, the state 
court acquirëd jurlsdiction of the controversy to the exclusion of that of 
a fédéral court in a suit subséquently cômmeneed therein by the trustée 
to avoid the transfer which will be stayed until the state. court has de- 
termined the matter, unless there should be such delay as to interfère 
seriously with the settlement of the estaté. 

[Ed. Note.— For other cases, see Bankruptcy, Cent, Dlg. §§ 321, 323; 
Dec. Dig. I 211.* 

Conflict of Jurlsdiction of fédérai courts' with state cpurts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 05^.1 

In Equity. Suit by W. G. Davis, trustée in bankruptcy of George 
Mimms, against the Planters' Trust Company and others. On plea 
of défendants. Order staying hearing. 

S. M. Sapinsky, of Louisville, Ky., and J. R. Mallory and Pétrie & 
Standard, ail of Elkton, Ky., for complainant. 

Bodley & Baskin, of Louisville, Ky., and S. Y, 'Trimble, of Elkton, 
Ky-, for défendants. 

•For other cases see satue topic & § numbbk In Dec. & Am. Digs. 1907 to flate, & Rép'r Indexes 
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EVANS, District Jùdge. This action in equity by à trustée in 
bankruptcy was commencée! on March 9, 1912, and upon a very elab- 
orate statement in the bill the complainant prayed as folbws, namely: 

"(a) That the said défendants hereto, and each of tbem, be compelled to 
answer each and every allégation in this blU contained (but not under oath, 
which Is hereby waived) as fuUy as if directly interrogated as to each. 

"(b) That the aforesaid deed of conveyance from George Miiùms and wife 
to the Planters' Trust Company of May 2, 1911, and of record in the afore- 
said Todd county (Ky.) court clerk's office in Deed Book 34, p. 264, be de- 
clared to be a mortgage, and that said mortgage be declared a préférence 
denounced by the présent Bankruptcy Act, and voidable by this plaintiff, and 
that said mortgage be annuUed, vacated, set aside, and declared void, and 
that said realty be declared to belong to this plaintiff free from said deed and 
from any claim or lien of any sort on the part of the défendants hereto, or 
either of them, and that said writing of May 2, 1911, between said Planters' 
Trust Company and said Mimms be treated as part of the aforesaid deed, 
and in the same wise, and be so decreed against. 

"(c) That this plaintiff hâve such further and other relief and decree in 
the premises as to the court may seem proper and required by the principlcs 
of equity and good conscience." 

This relief is sought under clauses "a" and "b," § 60, of the 
Bankruptcy Act, which are as follows : 

"(a) A person shall be déemed to hâve given a préférence if, being insol- 
vent, he has, within four months before the filing of the pétition, or after the 
flling of the pétition and before the adjudication, procured or sufïered a judg- 
ment to be entered agaliist himself in favoï of any person, or made a transfer 
of any of hls i)roperty, and the effect of the enforcement of such judgment or 
transfer -wiïl be to enable any one of his creditors to obtaln a greater per- 
centage of iiis debt than any other of such creditors of the same class. Where 
the préférence consists bf a transfer, such period of four months shall not 
expire untll four months after the date of the recordlng or registering of the 
transfer, If by law such recordlng or registering is requlred. 

"(b) If a bankrupt shall hâve procured or suffered a judgment to be en- 
tered against him In favor of any person or hâve made a transfer of any of 
his property, and If, at the time of the transfer, or of the entry of the judg- 
ment, or of the recordlng or registering of the transfer if by law recordlng 
or registering thereof is requlred, and bejng within four months before the 
filing of the pétition in bankruptcy or after the flling thereof and before the 
adjudication, the bankrUpt be Insolvent and the judgment or transfer then 
operate àè a préférence, and the person receiving it or to be beneflted thereby, 
or his agent actlng therein, shall then hâve reasonable cause to belleve that 
the enforcement of such judgment or transfer would effect a préférence, it 
shall: be voidable by the trustée and he may recover the property or Its value 
ffom sucïi person. And for the piirpose of such recovery any court of bank- 
ruptcy, as hereinbefore deflned, and any state court which •wrould bave had 
iurisdiction i if bankruptcy had not intervened, shall hâve concurrent juris- 
diction." 

[1] The défendants hâve interposed a plea wherein, speaking gen- 
erally; they assert that theretofore, namely, on October 31, 1911, the 
defendatlt Planters' Trust Company had instituted a suit in equity 
in the Todd circuit court against the complainant as trustée of 'Mimms 
& Parham, bankrupts, and against other défendants associated with 
him, in which it alleged itself tobe theowner and in possession of the 
land described in the hiH of complàint in this, action, and which, it is 
asserted, is the same as that described in the suit in the Todd circuit 
court; that in said suit the Plantées' Trust Company see^s to, quiet its 
title tô thé land ; that, in order to show itself entitled to that relief j it 
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had also allegéd, among other thifigs, that the said Davis, trustée, 
was slandering its title, and waS not'only claiming that the Planters' 
Trust Company had no title thereto, but was himself asserting that it 
was his property. It hadthereupon prayed reUef as follows: 

"That process Issue herein against ail the défendants; that they be re- 
q.uired to appear herein and interplead, If any adverse claim they make or 
have agàinst the plaintifC's rlght, title, or interest in said lahd; that they be 
rëquire^ to set up same herein, and it prays that the court adjudicate the 
same'; it prays that its title to the ?aid lands be established, and put at rest 
by a judgment of this court, and be forever quieted against any and every 
clalm of the défendants adverse thereto, and finally it prays for its costs and 
àll proper relief." 

This prayer is based upon section 11 of the Kentucky Statutes, 
which reads thus : 

"It shall and may be lawful for any person, having both the Ifegal title aud 
possession of lands, to institut© and prosecute suit, by pétition in equity In 
the circuit court of the county where the lands or sème part of them may Ile, 
against any other person setting up claims thereto ; and if the plaintifC shall 
be able to establlsh and does establish his title to said land, the défendant 
shall be, by the court, ordered and decreed to release his claim thereto." 

In Gordon v. Gilfoil, 99 U. S. at page 178, 25 h. Ed. 383, the Su- 
prême Court said : 

"The suggestion was that, as the procèedings in the order of selzure and 
sale were stlll pendlng in the district court, the debt could not be prosecuted 
in the Circuit Court of the United States. But it has been frequently held 
that the pendency of a suit ih a state court is no ground even for a plea in 
abateraent to a suit upon the same matter in a fédéral court. What effect 
the bringing of this suit via ordinarla may have had on the order of seizure 
and sale it is not necessary to détermine. It is possible that it superseded it. 
But the pendency of that proceedlng, vFhen the suit vcas commenced, cannot 
effect the Validity of the procèedings in this suit, nor the jurisdlction of the 
court in repect thereof." 

In view, however, of many décisions since rendered enforcing the 
rule of eomity between courts of concurrent jurisdiction, it would be 
vain to inquire whether that language is to be taken literally jn any 
case not strictly in personam. 

Whatever other courts have said our présent inquiry must bear 
close relation to the following propositions laid down by the Circuit 
Court of Appeals of this circuit in Phelps v. Mutual Reserve Fund 
Life Association, 112 Fed. at pages 464, 465, 50 C. C. A. at page 351, 
61 L. R. A. 717, where it was said : 

"It is a rule of almost uni versai application that between courts ol the 
same soverelgnty and concurrent jurisdlction the court which first acquires 
jurisdiction of the controversy or of the res should be suffered by es^ery other 
court to décide every question within the sphère of the pendlng cause, and 
to continue in the possession o£ the subject-matter of the controversy until 
every question before it shall be decided and the res discharged from Its 
control. This rule has Its foundation, perhaps, in eomity ; but the fruits of 
its récognition have been s6 beneflcent, when applied to courts of concurrent 
jurisdiction created. by différent sovereigntles, as to justify the conclusion 
that it is not only a rule of eomity, but one of necessity. The cases are un- 
merous whlch recognlze its blndlng force and lUustrate its wide application. 
No useful purpose will be subserved in maklng quotations from them." 
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We hâve italicized the part of this language bearing most strongly 
upon the proposition that the court vvhich first acquires jurisdiction 
either of the "controversy" or of the "res" must be left in control of 
the litigation. 

Did the state court first "acquire jurisdiction of the controversy"? 
Is the claim presented by the bill in this case "within the sphère of 
the cause" pending in the Todd circuit court? — are the two dominant 
questions which must be determined upon a considération of the re- 
lief sought by the two suits, respectively, as indicated by the prayers 
above set forth in connection with the statutes upon which the sep- 
arate suits are founded. Nor must we fail to bear in mind that this 
is not a controversy involving a mère pecuniary HabiHty, but is one 
at least quasi in rem, although no seizure of a res bas actually been 
made. The controversy afifects the title to a res — the land — and ail 
the evils which might resuit from conflicting judgments respecting 
that res by two courts of différent sovereignties but of concurrent 
jurisdiction over the subj ect-matter are at least possible. It may be 
that there is a différence in the phrase "having both the légal title 
and possession of lands," used in section 11 of the Kentucky Stat- 
utes, and the averments of the pétition filed in the Todd circuit court, 
wherein the plaintiff in that suit asserts "that it is the owner of and 
is now in the possession of the" real estate, but whether this departure 
in the pleading from the précise language of section 11 is material 
for présent purposes we shall not inquire, though we hardly think it 
can be. 

It appears from the transcript of the record in the state court suit 
which accompanies the plea that a défendant in that suit, namely, W. 
G. Davis, trustée, the complainant in this action, filed an answer there- 
in at the December term, 1911, in which he put in issue ail the ma- 
terial averments made against him in the pétition of the Planters' 
Trust Company, the plaintiff in that suit. Davis, the trustée, in his 
answer in the state court, after admitting the adjudication in bank- 
ruptcy of Mimms & Parham and his own appointment as their trustée, 
proceeds to aver that within four months next preceding the adjudica- 
tion the bankrupt, Mimms, and his wife, had conveyed the real estate 
in controversy to the Planters' Trust Company by a deed which on 
its face purported to convey it in fee simple at the price of $60 per 
acre, but that said bankrupt, being at that time and previously thereto 
indebted to the Planters' Trust Company in large sums, simultane- 
ously with the exécution of the deeds received from the said Plant- 
ers' Trust Company another writing, whereby the latter agreed to 
sell the land back to the said bankrupt vendor within a limited period 
at the same price, and the trustée proceeds to aver that in reality the 
parties did not intend that the deed should convey the fee-simple title, 
but intended that the two papers together should create a mortgage on 
the land to secure the payment of the antécédent indebtedness, and 
therefore, as the mortgage was void under the Bankruptcy Act, the 
title to the land passed to him. The last-described writing is set forth 
in full in the answer of the défendant, Davis, trustée. True, thèse 
allégations were made in support of that part of the answer of the 
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trustée, Davis, which claimed that the bankruptcy court had first ac- 
quii'éd iurisdiction over the subject-matter of the action, viz., the title 
to the land, through a suit brought therein before the Planters' Trust 
Company had sued in the state court. This so-called "suit" we shall 
notice f urther along, and shall then indicate why, as it was brought 
in a summary way before the référée in the bankruptcy proceeding 
proper, the référée had no jurisdiction of the controversy sought to 
be settled by it. Nevertheless, the claim of the trustée in bankruptcy 
to the land was in fact disclosed by the trustee's answer filçd in the 
state court suit, and we think the scope and sphère of thàt suit must 
embrace ail claims to the title to the land which could be asserted by 
any party thereto. The trustée, Davis, claims the right to "recover 
the land," and this claim necessarily is antagonistic to that of the 
Planters' Trust Company, and the title of the latter can, under sec- 
tion 11 of the Kentucky 3tatutes, be quieted as against any and ail 
claims which the défendants in its suit may bave thereto. The judg- 
ment in ité suit will bind and estop ail parties to it. Undoubtedly 
each défendant in that suit has the right to set up and hâve therein 
litigated any claim he may hâve to the land, and thus, if, in the judg- 
ment of the court, it is proper, defeat the action of the Planters' 
Trust Company and establish his own claim. 

The pleading of Davis, trustée, filed in the state court, f urther 
States: 

"Défendant says by reason of the aforesaid that the plaintiflf the Planters' 
Trust Company Is not the owner of sald real estate, and Is not now in, pos- 
session of same, and has never been the owner of said real estate under said 
alleged deed of conveyance, and has never had thé possession or any posses- 
sion thereof. , 

"Défendant, stlU answering, says, further, that long prier to the institution 
of this suit on the 31st day of October, 1911, to wit, on the 29th day-of ,Au- 
gust, 1911, certain creditors oit George Mimms and certain credltors of the 
flrm of Mimms & Parham Ihstituted their respective proceedings In the féd- 
éral court in the United States District Court for the Westemi District of 
Kentucky in the Owensboro division, seeking to hâve the, said GrCprge Mimms 
and thé said flrm of Mimms & Parham adjudged bankrupts, and that the said 
Mimms and the said firm were, pursuant thereto, duly adjudged bankrupts, 
as is heretofore herein fulïy alleged, and this trustée. In reguiar order, pur- 
suant to; said adjudication, was elected trustée; that he reported tci the réf- 
érée to whom. this cause was referred the faets and circumstances relative to 
the history of the title to the real estate hereinbefore fully described; and 
that, upon ordërs duly made, a suit has been Instituted in the said District 
Court before the honorable referte' in bankruptcy, reciting ail said facts and 
seeking to set aslde the alleged conveyance from the said George Mimms to 
the firm of Mimms & Parham, and that said suit is now pending in eaid 
court, and the plaintiff herétia and ail necessary parties hereto are before the 
court tntÉat' proceeding. ' 

"He says, if urther, that there Is involved in the sâid proceeding in the said 
fédéral court, not only the questipa as: to the title to the real estate, but that 
that court bas in its custody and jurisdiction ail the personal estate of the 
said bankrupts George Mimms and the flrm of Mimms & Parham; that he is 
advised that It will be contended by plaintiff herein that ih Its alleged pur- 
chase of reàl estate it canceled certain indebtédness and obligatiéns between 
George Mimms and itself, for which It had security by liens ôf some kind oh 
Personal property, and that, in the event the deed is set aside, plaintiff v/Ul 
thén éndeavor to go back on personal property and assert its claim and .lien 
thereon, and that for this reason- equity demands that this aaid court teiin- 
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quish ail alleged Jurlsdiction herein and abate tils action pendlng the action 
In the aforesaid United States court. 

"Défendant dénies each and every allégation of plaintiCf's pétition herein 
relative to the claims ol W. G. Davis as an Indivldual ; but says, on the con- 
trary, that he acts in this matter as trustée as is alleged in piaintiffl's péti- 
tion, and not otherwise. 

"Wherefore, having fully answered plalntiff's pétition, défendant prays 
judgment that this cause be abated, and that It await the action and proceed- 
ing in the United States District Court ; that flnally said cause be dismissed 
and stricken from the doeket, and for his costs and ail proper and équitable 
relief to whlch he may be entitled in the premises." 

As will be seen, the "suit" in this court referred to in the fore- 
going extract was brought before the référée in the bankruptcy pro- 
ceeding proper. That officer rendered a judgment therein. A revjew 
by the court of this judgment was sought, and after a full hearing 
the ruHng of the référée was reversed and set aside on February 3, 
1912, upon reasons stated in an opinion reported in Re Mimms & 
Parham (D. C.) 193 Fed. 276, wherein the character of that "suit" 
was fully described. Briefly stated, the reason upon which the court 
acted was that the summary proceeding before the référée in the 
bankruptcy case was not authorized by law, and gave the référée no 
jurisdiction over the property because it was claimed adversely by 
the Planters' Trust Company, under which state of case the contro- 
versy could only be litigated in a plenary suit inter partes. Indeed, it 
was altogether clear that the référée had no jurisdiction to entertain 
or détermine the "suit" referred to. After the judgment to which 
we hâve referred Davis brought this suit. 

The claim was also made by the trustée in his answer in the state 
court that the bankruptcy court had acquired jurisdiction of ail the 
bankrupt's estate, and that the title thereto passed to the trustée at 
once. This, as a gênerai proposition, might be quite true, but it nev- 
ertheless leaves open the question of what were, in fact, the bank- 
rupt's assets and property. The contentions now between the parties 
relate to that question, one claiming one way and the other the con- 
trary in respect to the land. The situation being thus somewhat fully 
stated, we corne to the question, "What is within the sphère of the 
cause?" in the state court — ^the one first commenced? Of course, 
if that suit had been to recover specifically named property, or if it 
had been one seeking to enforce a lien upon definitely described real 
or Personal estate, or if it had been a suit for the distribution of as- 
sets, either of a partnership or of an insolvent person, or if it had 
been one upon other kindred causes of action, there could be no doubt 
that the case came within the ruling in Phelps v. Mutual Reserve 
Fund Life Association. This case is not as simple as any of those 
to which we hâve alluded, and our difficulties hâve grown out of the 
provisions of section 11 of the Kentùcky Statutes and section 60 of 
the Bankruptcy Act when considered in connection with the facts 
as we hâve stated them. As the suit in the Todd circuit court was 
begun first, the sufficiency of the plea under considération must pri- 
marily be considered under section 11 of the Kentùcky Statutes, and 
we must ascertain whether one who has the légal title and the pos'^ 
Cession of lands can quiet his title thereto against such claims as thàt 
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of the trustée in bankruptcy. in this case. As there isno limit fixed in 
section 11 and no exceptions specified as to the character of claims 
upon the land which may be set up in ahy suit brought under its pro- 
visions, we cannot suppose that the statute should be very strictly 
construed. It seems to be gênerai in its scope, language, and pur- 
poses, though we must, if possible, ascertain the interprétation given 
it by the Court of Appéals of the state in brder to détermine the 
sphère or scope pf such an action, and thus be able to see what claims 
to land may be set up and.adjudicated therein. After much search, 
\ye cannot say that we hâve been able to find that any definite gên- 
erai rule has been f ormulated for our guidance, but cases like Up- 
church V. Sutton Bros., 142 Ky. 420, 134 S. W. 477, Johnson v. Far- 
ris,' 140 Ky. 435, 131 S. W. 183, Fox v. Cortlétt, 124 Ky. 139. 92 
S. W. 959, 29 Ky. Law Rep. 246, Kincaid v. McGowan, 88 Ky. 101, 
4 S. W. 802, 9 Ky. Law Rep. 987, 13 L. R. A. 289 et seq., and Shef- 
field v. Day, 90 S. W. 545, 28 Ky. Law Rep. 754, seem to indicate that 
the Court of Appeals. regards section 1 1 as a broad one, which reaches 
and émbraces any sort of daim which can be "set up" to land owned 
and in the possession of the plaintifï, especially as the latter, being 
in possession, cannot sue in ejectment. We suppose, indeed, that the 
remëdy given by section 11 would be quite inadéquate if the rights 
of one in possession of land and who claims the légal title thereto 
could not be settled as against ail claims whatsoever which could be 
"set up" by any one made a défendant to the suit, and in that view 
we hâve concluded that the claim of Davis, trustée, not being ex- 
cluded by any exception in section 11, is within the sphère of the 
state court suit, especially as that very claim is disclosed by him there- 
in. He now also asserts that he has title to the land and claims the 
right to "recover" it upon the ground that the conveyance to the 
Planters' Trust Company was, at most, a mère mortgage, and, that 
being such, it was void'because made to secure an antécédent indebt- 
edness within less than foiir months beforé the adjudication in bank- 
ruptcy, and that, thèse things being true, the title passed to him un- 
der section 70 of the act. He thus again clearly discloses that he has 
a claim to the land. This being so, we know of no reason why bis 
claim may not be adjudicated in the suit in the state court, especially 
in view of that clause of section 60b, which, in respect to claims such 
as that of Davis, trustée, gives concurrent jurisdiction to the state and 
fédéral courts. Of course, the state court may exercise its jurisdic- 
tion according to its own forms of procédure, and it abundantly ap- 
pears that Davis, trustée, may assert in the suit in the state court any 
claim he has to the land. In short, we think the claim of Davis, trus- 
tée, is within the sphère of the cause pending in the state court, be- 
cause, first, by section 60b of the Bankruptcy Act, the state courts are 
given concurrent jurisdiction with those of the United States of 
causes such as the one stated in complainant's bill, and which neces- 
sarily involves a claim to the property he seeks to recover ; second, 
in order to quiet the title of the Planters' Trust Company to the land 
as prayed for in its suit in the Todd circuit court, there would seem 
to be no reason why the claim to that land disclosed by Davis, trustée. 
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alike in his answer in the state court and in his bill of complaint in 
this action, may not be heard and determined by the state court, espe- 
cially as the claim of Davis, trustée, must be heard before it can be 
seen whether the title of the Plantera' Trust Company should be 
quieted as against him ; and, third, comity between courts of concur- 
rent jurisdiction requires that the court in which a suit of this char- 
acter was last commenced shall yield to that in which a suit involv- 
ing the same subject-matter was first brought, particularly as either 
court necessarily must consider and adjudicate the question of who 
bas the title to that res which alone is in contest in both suits. Con- 
flicting judgments in such a situation would, to say the least, be most 
embarrassing. 

[2] The opinion of the Circuit Court of Appeals of the Eighth Cir- 
cuit in Zimmerman v. So Relie, 80 Fed. 417, 25 C. C. A. 518, and the 
opinion of Judge Van Fleet in Vowinckel v. Clark & Sons (C. C.) 
162 Fed. 991, strongly support thèse conclusions, and also the pro- 
cédure we hâve concluded to adopt in this case, and which may now 
be stated together with the reasons therefor. Suppose for some cause 
the suit in the state court should be unreasonably delayed and the 
trustée be thwarted in his désire and in the performance of his duty 
to secure a speedy détermination of the claim he had set up to the 
land or an interest therein, we should leave ourselves in that event 
at liberty to hear and détermine the case on its merits, for otherwise 
the proceedings in bankruptcy may be unduly interrupted, and in the 
great resulting delay injustice might be donc the creditors of the 
bankrupts. Consequently, while we think, as matters now stand, that 
the plea is good, we shall not definitely pass upon its sufifîciency, but 
will enter an order staying the proceedings in this action and post- 
poning an actual détermination of the sufficiency of the plea until 
January 1, 1913, with liberty to the complainant then again to bring 
the case to the attention of the court, so that it may be then deter- 
mined what, if any, further steps are necessary or appropriate. 



AMERICAN CHICLE CO. v. W. J. WHITE CHICLE CO. et al, 

(District Court, W. D. New York. June 7, 1912.) 

No. 169. 

1. Traoe-Maiiks and Thabe-Xames (§ 95*) — Unfair Compétition — Use of 

NAME— CO-NSTRUCTION OF COÎN TRACT. 

Where a contraet, convejing the business, good will, and rlglits of a 
maiiufaeturer of chewing gum, and biuding the sellers not to engage in 
the business for 10 years, inade no mention of the name of the sellers 
which had previously been used on the i)ackages of gum sold, in connec- 
tion with names adopted for the différent brands, the question whether 
they were precluded from using such name in a sirailar business after the 
expiration of the 10 years is not sufRciently clear to eutitle the purchaser 
to a prellminary injunc-tion to restrain such use. 

[Ed. Note, — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 108; Dec. Dig. % 95.*] 

*Far other cases see same topic & i nvmeeb in Dec. & Am, Digs, 1907 to date, ft Rep'r Indexea 
196 P.— 62 
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2. Tbade-Makks and Tkade-Names (§ 70*)— Unfair Compétition— Imita- 
tion OF Dbess. 

Défendants held, on the showing made, to bave Intentionally imitated 
packages, dress, and advertlsements of chewlng gum made and sold by 
complainaut to such extent as to constitute unfair compétition and en- 
title complalnant to an injunçtion. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § TO.* 

Unfair compétition In use of trade-marlî or trade-name, see notes to 
Scheuer v. MuUer, 20 O. C. A. 165 ; Lare v. Harper & Bros., 30 C. 0. A. 
376.] 

In Equity. Suit by the American Chicle Company against the W. 
J. White Chicle Company and William J. White. On motion for 
preliminary injunçtion. Granted in part. 

Louis Hicks, of New York City, for complainant. 
Guggenheimer, Untermeyer & Marshal, of New York City (Abra- 
ham Benedict, of New York City, of counsel), for défendants. 

HAZEL, District Judge. [1] The bill allèges unfair compétition 
in trade, and the conveyance by W. J. White & Son, a partnership, 
of thé business and good wrill in the business of the manufacture 
and sale of White's chewing gum to the complainant corporation. 
A motion is made to restrain the défendants pendente lite f rom 
using the name "White" or ; "White's" upon packages, wrappers, 
boxes, or advertlsements of chewing gum manufactured by the de- 
fendant Company, from using the name "White" as part of défend- 
ants' co'rporate name, and from simulating complainant's wrappers, 
labels, signs, and advertlsements. The facts, in so far as material, 
are as follows: 

W. J. White & Son, who for many years prior to June, 1899, 
were engaged in the business of manufacturing and selling chew- 
iug gum of différent kinds and flavors, sold their trade-mark and 
good will in the business to the complainant, at the same time agree- 
ing in writing not to engage in; the chewing gum business for a pe- 
riod of 10 years. The défendant William J. White became the prési- 
dent of the complainant corporation and was such continuously down 
to 1907. Subsequently, in 1911, about twô years after the expira- 
tion of the period in which.he had agreed not to engage in a sim- 
ilar business, he organized the W. J. White Chicle Company, is 
now its président and gênerai manager, and conducts the business of 
■manufacturing and selling chewing gumat Niagara Falls, N. Y. 
It is claimed by complainant that compétition arose by reason of the 
organization of the W. J. White Chicle Company and its use of the 
name "White" or "White's" in connection with the sale of its product, 
which the latter advertises and labels in such a way as to destroy 
the good will of the business which the complainant corporation ac- 
quired frpm W. J. White & Son by means of the conveyance hereto- 
fore mentioned. Complainant further claims that its chewing gum 
has become popularly known by the name of "White's Chewing 
Gum," or "White's Yucatan Chewing Gum," and that therefore de- 

» «For other cases seé same topic & $ numbek In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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fendant corporation, which subsequently adopted the name of "White" 
in connection with its product, did so to palm off its gum for that 
of complainant's; and that, in addition to such wrongful acts, the 
défendant corporation imitâtes complainant's labels, signs, cards, and 
gênerai advertising. 

I hâve carefully considered the varions questions presented and 
argued at the bar, and am of opinion that the question as to whether 
the Personal name "White" or "W. J. White" was included as a 
part of the good will of the transferred business is not entirely free 
from doubt. The agreement in terms includes "ail trade-marks, 
rights, grants, labels, cuts, signs, inventions and patents * * * 
and ail the visible tangible personal property, including the good will 
of the said business." But there is no mention of the surname 
"W^hite" or "White's" in either the agreement of conveyance or in 
the agreement by W. J. White & Son not to engage in competing 
business for a period of 10 years. 

At the time of the conveyance, complainant's predecessors manu- 
factured three brands of chewing gum, "Yucatan," "Red Robin," 
and "Piggy Pepsin," and though the name "White" or "White's" 
was printed upon the wrappers and packages infolding the chewing 
gum, and upon labels and advertisements, it was only printed in con- 
nection with the words "Yucatan," "Red Robin," etc., in much small- 
er type, and was less prominently displayed than were those words. 
In conséquence of such method of printing and advertising, the gum 
seems to hâve become known to the public by the name of the particu- 
lar brand, and not by the désignation of "White's Chewing Gum." 
I am confirmed in this opinion by the testimony of the affiant Strong 
and other dealers who show that the surname "White" in connection 
with "Yucatan'^ gum is used by purchasers in comparatively few in- 
stances ; buyers usually asking for "Yucatan," by which désignation 
alone it àttained popularity and is generally known in the trade. 
Complainant's affidavits show that, upon requesting a package of 
"White's Chewing Gum" from a dealer, the buyer receives either 
"White's Yûcâtan," "White's Whitemint," or White's gum of other 
flavorè. But this confusion arises, I think, from the dealers' ac- 
quaintarice with the printed matter upon the packages, boxes, and 
wrappers, ahd not from that of the ordinary buyer. Moreover, it 
is conceded that, if it had been the intention to convey the exclusive 
right to thé use of the name "White" or "White's" in connection with 
the sale pf the chewing gum business, such an intention would hâve 
been clearly expressed. This argument is, I think, entitled to careful 
considération. The question of what was meant by the term "rights" 
as specifièd in the agreement, and whether it was intended that the 
transferrors should never in the future use such name in connection 
with the chewing gum business shoùld be held in abeyance until there 
can be ail exàmination and cross-examination of the witnesses with 
référence to such asserted exclusive right. The différent products 
of the défendant company are put upon the market by the names 
"White's Whitemint," "White's Meadowmint," etc., and hence the 
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importance ôf ascertaining the rights under the agreement will read- 
ily be appreciated. 

As already stated, it is not sufficiently showti by the complainant 
that the "Yucatan" brand of chewing gum was known to the public 
by the name of "White's Chewing Gum," as distinguished from the 
désignation "Yucatan," and I am therefore disinclined to enjoin the 
défendant corporation from using the personal name of "White" or 
"White's" in connection with its brands of chewing gums. 

[2] There must, however, be a modification of the advertisements 
and cards of the défendant and aiso of the wrappers in which its 
"Whitemint" gum is infolded. The objectionable wrapper and band 
are of pink of only a shghtly différent shade from that used by the 
complainant on its "Yucatan" chewing gum, and as there is a 
strong resemblance between the two even though the complainant 
uses a yellow band around the pink package, the use by the défend- 
ant Company of the pink wrapper and band must be enjoined. The 
square labels and advertising cards by which the défendant advertises 
its products are also thought imitations of complainant's cards. Both 
companies use square cards having in the center a circular disk of 
a bright contrasting color, and thèse cards are suspended by a cord 
at one corner which gives them, when hànging, a diamond shaped 
appearance. Upon the disks of complainant's cards are printed the 
words "Chew White's Yucatan Gum," while upon the défendants' 
disks are the words "Use White's Meadowmint to Chew," the words 
"Yucatan" and "Meadowmint" being in larger type than are the 
other words, while around about the disk on the margins of the 
cards of both are printed various catch phrases. The cards are of 
many colors, those of complainant being of red, white, and blue, 
while those of défendant company are of red, yellow, and green, 
and are manifestly a simulation of complainant's. 

Because of the reasons heretofore outlined, I must on this record 
deny a preliminary injunction restraining the défendant company 
from using the word "White" or "White's" in connection with the 
manufacture and sale of its différent brands of chewing gum. But 
I think it should not be permitted to use the pink wrapper and pink 
band or label binding together the pièces of gum, and should not 
be permitted to use the square advertising cards which apparently 
simulate complainant's, for such are calculated to induce buyers of 
chewing gum to believe that the product of the défendant company 
is the product of the complainant. 

In the affidavit of White, the président of the W. J. White Chicle 
Company, there is stated a willingness to couple, with the name of 
"White" or "White's" on the labels, wrappers, and advertising mat- 
ter, a statement indicating that the company has no connection with 
the business of the complainant, the former business of W. J. White 
& Son, and if complainant desires to incorporate this provision or 
its équivalent in the restraining order it may do so. The form of 
the order as to détails regarding simjlarities between packages, adver- 
tising cards, and labels upon the boxes and around the packages will 
be settled on notice. 
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DE GALARD DE BRASSAC DE BEARN ¥. SAFE DËPOSIT & TRUST 
CO. OF BALTIMORE et al. 

(District Court, D. Maryland. June 3, 1912.) 

1. Parties (§ 32*) — Indispensable Parties. 

To a suit in eqiiity by tlie owner to obtain possession of certain bonds 
whicli bave been seized by one of the défendants as sheriff uuder attach- 
ments issued in several actions against coniplainant. on the ground that 
the bonds were not subjeet to attachment, the plaintiffs in the attach- 
ment suits are indisjiensable parties. 

[Ed. Note. — For other cases, see Parties, Dec. Dig. § 32.*] 

2. Courts (§ 497*) — Conflicting Jukisdiction — Fédéral and State Courts. 

A fédéral court of equity is without jurisdk-tiou of a suit to obtain 
possession of certain bonds which hâve been attached under writs Issued 
by a State court, in actions against the coniplainant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1386, 139T, 1398, 
1404-1406; Dec. Dis. § 497.* 

Conflict of jurisdictlon with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

In Equity. Suit by Louis Elie Joseph Henry De Galard De Bras- 
sac De Bearn, Count and Prince of Bearn and Chalais, against tlie 
Safe D'eposit & Trust Company of Baltimore, the American Bonding 
Company of BaUimore, Alexander Brown, Austin McLanahan, B. 
Howell Griswold, Jr., and Harman Brown Bell, trading as Alex- 
ander Brown & Sons, and Théodore P. Weiss, Sherifï of the City 
of Baltimore. On demurrer to bill. Demurrer sustained. 

Maurice Léon, of New York City, for coniplainant. 

Edward Duffy, of Baltimore, Md., for défendant American Bond- 
ing Co. 

Griswold & Marshall, of Baltimore, Md., for défendant Alex- 
ander Brown & Sons. 

Charles McHenry Howard, of Baltimore, Md., for défendant Safe 
Deposit & Trust Co. 

William C. Smith, of Baltimore, Md., for défendant Théodore P. 
Weiss, Sheriff. 

ROSE, District Judge. The défendants hâve demurred to the bill 
of complaint. In so far as its allégations are well pleaded, they are 
upon this hearing to be taken as true. They are in substance as 
follows : 

The complainant is a citizen of the French Republic. The in- 
dividual défendants are citizens of Maryland. The corporate de- 
fendants are corporations of that state. The amount in controversy 
exceeds $3,000. The complainant is the owner of some $156,000 of 
debts of the Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany, a Wisconsin corporation, and of $29,000 of debts of the New 
York Central & Hudson River Railroad Company, a New York 
corporation. Thèse debts are evidenced by bonds. The bonds are 
registered in the name of one or the other of the complainant's infant 

•For other casea >ee same topic & i ndmbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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children. Thèse bonds are secured by deeds of trust. By their terms 
any transfer of title to thèse bonds shall be invalid and void unless 
made upon the books of said corporations, respectively, in the city, 
county, and State of; Neyy York. ;i 

On or prier to Ôctober 28, 1908, the complainant had been ap- 
pointed by the orphans' court of Baltmore City guardian for his 
two children. Thèse évidences of debts were then suppo.sed to 
belong to them. He was required to give bond as guardian. The 
défendant the American Bonding Company of Baltimore agreed to 
become his surety thereon. The teirms of such agreement were set 
forth in a lëtter written by thé complainant to the défendants Alex- 
ander Bro'wn & Sons. This letter was approved by the American 
Bonding! Company. . In it the complainant said the bonds had been 
placed in a box in the vaults of the défendant the Safe Deposit & 
Trust Company of Baltimore. He promised not to remove the bonds 
therefrom without the consent of the American Bonding Company. 
Access to the box Was restricted to the last-named company and 
Alexander Brown & Sons jointly. ït was given for the sole purpose 
of allowing the latter tp , remove interest warrants from the bonds 
during the, guardianship and to forward the same to New York for 
payment. j , |In December, 1909, the Court of Appeals of Maryland, 
at the suit of the complainant, declared the said guardianship, and 
certain releases given in connection therewith, null and void. Prince 
De-Bearn y. Winans, 111 Md. 434, 74 Atl. 626.. 

By such decree the suretyship of the American Bonding Company 
was extinguished, and with it the sole purpose for which the bonds 
were, placed in the custody of the American Bonding Company and 
Alèiândër 'BroWn & Sons.' The complainant became entitled to the 
imn^ediate possession of said évidences ,of debts. He has urgent need 
of them. ' FiVe suits hâve been broug^t ' against the complainant in 
the superior court of Baltimore City. The plaintî'ffs in ail those cases 
are nonrésidents of the state of Maryland. The claims upon which 
they are brpught arose outside of that statp. On.the ground of the 
complàiîiàrit's rionresidence, the plaintifïs in thèse suits caused writs 
of attachment to issue out of said court directed to the défendant 
sheriff. The last named made return upon said writs that he has 
seized theréunder the particular debts or bonds. The complainant 
has not'bèen personalîy sérved with process in said suits. Thé 
American Bonding Company and Alexander Brown & Sons make nd 
claims to the box or personal claim to its contents antagonistie to the 
complaiîiant. ' Because of such action upon the part of the sheriff, 
complainant ' is unable to secure access to said box or to reniove its 
contents. Complainant makes no personal claim against the Amer- 
ican Bonffing' Company or Alexander Brown & Sons. He joins 
the Safe Deposit & Trust Company as défendant merely to obtain 
against it a decree which will protect it as landlord and as controlling 
-physical access to said box against liability in the preitiisés. 

As. conclusions pf law from the facts above stated, the complain- 
ant allegiés that the proceedings of the défendant isheriffundèr said 
writs, ipiirportingunder^icolor of the attachrnent statutes of Mary- 
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land and of said writs to seize said debts which are owned by the 
complairiant in the state of New York, are illégal and void. He 
says the said debts are not property in the state of Maryland, and 
therefore hâve not and cannot be seized under said writs. He charges 
that the défendant sheriff by his proceedings under the writs of at- 
tachment is attempting to interfère with said box and its contents and 
to incumber complainant's title to said particular debts, and bas 
sought and is seeking to deprive complainant of his property and of 
the efifective control and use thereof without due process of law, and 
to deprive the complainant of the equal protection of the laws in viola- 
tion of the fourteenth amendment. He asserts that the superior 
court of Baltimore City bas no personal jurisdiction over him and has 
not gained jurisdiction over the box or its contents or over the debts 
owned by the complainant in the state of New York. 

The bill prays that the complainant be decreed to be the true lessee 
of the box and entitled to access to the same and to withdraw the 
contents thereof either in person or by his duly authorized repré- 
sentative; that the sheriff be enjoined and restrained from in any 
manner interfering with the said box and its contents; and that 
pending this action the sheriff be enjoined so that this court be not 
hindered in its jurisdiction over this cause; and for other and fur- 
ther relief. 

It will be necessary to consider only two of the objections which 
défendants make to the légal sufficiency of the bill. 

[1] They say: First, the plaintiffs in the attachment suits are in- 
dispensable parties, and they hâve not been brought in. Second, 
before the filing of the bill a state court had assumed jurisdiction of, 
and was exerting control over, the property which the complainant 
asks this court to put into his hands. With such jurisdiction and 
control, this court, it is said, may not lawfully interfère. 

Complainant answers, in effect, that the properties upon which 
the sheriff has attempted to levy are debts due him ; that neither 
he nor the corporate debtors are résidents of Maryland or in any 
wise subject without their consent to the jurisdiction of its courts 
over their persons ; that by the contract between him and his debtors 
his rights to those debts cannot be transferred from him elsewhere 
than in the city of New York, a place in which the writs of the Mary- 
land courts will not run. It follows, he argues, that the so-called 
-attachment proceedings are utterly void. The sheriff is a mère wrong- 
doer. The complainant is entitled to ignore altogether the persons 
at whose suit the writs issued, the court by which they were issued, 
and the writs themselves. The bill itself shows that there are in 
Maryland certain pièces of paper called bonds which are évidences 
of the debts due to the complainant. Without possession of thèse 
pièces of paper, complainant cannot obtain the bénéficiai enjoyment 
in possession of the debts in question, because of certain writs which 
the state court has issued and caused to be levied by its officer, the 
défendant sheriff, upon such pièces of paper and to be laid in the 
hands of the défendants who hâve either the actual physical custody 
of such pièces of paper or the right of access thereto. In short, the 
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attaching creditors sày those pièces of paper are attâcliable, and that 
they may by subjecting them to their attachments compel the appli- 
cation of the debts evidenced by such pièces of paper, to the payment 
of their claims against the complainant. Complainant says they are 
not attachable. 

It cannot be said that the contentions of the attaching creditors 
are so utterly unreasonable that they may be regarded as merely color- 
able. Apparently they hâve received the sanction of the highest 
court of Maryland. De Bearn v. Prince De Bearn, 115 Md. 668, 81 
Atl. 223, 36 L. R. A. (N. S.) 421. 

Nevertheless, the complainant asks this court to décide that con- 
troversy; against the attaching creditors, to déclare that the claims 
which they are asserting under the writs of attàchment are without 
foundation, and to direct that the things upon which they hâve levied 
be taken out of the custody of the court in which their suits are 
pending, and that ail this shall be done in a proceeding to which they 
are not parties. 

Whether the control over thèse bonds which the attaching cred- 
itors are now exercising, and which it is the object of this bill to put 
an end to, is de jure, for the présent purpose matters little. It may. 
be presumed that they say it is. The complainant by filing the bilt 
admits that it exists de facto. If it did not, this suit would not hâve 
been brought. Before this court may adjudge that the attaching 
creditors are wrong, they must hâve their day at its bar. The défend- 
ants hère for their own protection must bring to the attention of this 
court the fâct that the plaintiffs in the attàchment suit hâve not been 
made parties. If this was not done and their absence should chance 
to be overlooked, it might well be that such parties would not be 
bound by the decree. It would then afford no protection as against 
them to one who acted under it. In short, the attaching creditors 
not only hâve an interest in the controversy hère pending, but that in- 
terest is of such a nature that a final decree cannot be made without 
aiïecting that interest or without leaving the controversy in such a 
condition that its final termination may be wholly inconsistent with 
equity and good conscience. They are therefore indispensable parties 
to this proceeding. Shields v. Barrow, 17 How. 139, 15 L. Ed. 158; 
California v. Southern Pacjfic Co., 157 U. S. 249, 15 Sup. Ct. 591, 
39 L. Ed. 683. This rule has been recently and rigidly applied by 
the Circuit Court of Appeals for this circuit. Baltimore, Chesapeake 
& Atlantic Ry. Co. v. Godeffroy, 182 Fed. 525, 105 C. C. A. 63. 

[2] The complainant may, if so advised, amend his bill by making 
the attachirig creditors parties défendant. 

The second ground of objection is one which cannot be so easily 
gotten rid of . This court may not take anything, be it saf e deposit 
boxes, bonds, évidences of debt, or what not, out of the custody 
of a State court. The complainant does not question the gênerai rule. 
He claims that is not hère applicable. He says that, while the su- 
perior court has jurisdiction to issue writs of nonresident attàchment, 
the things which its officer has sought to attach in this case are not 
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attachable. It follows, he argues, that this court may and must, when 
properly applied to, altogether ignore such void proceedings. 

The Court of Appeals of Maryland has expressly decided that a 
court of equity may not assume to déclare such attachments ahogether 
nugatory. De Bearn v. Winans, 115 Md. 139, 80 Atl. 730. See, 
also, De Bearn v. Winans, 115 Md. 604, 80 Atl. 1071; De Bearn v. 
De Bearn, 115 Md. 668, 81, Atl. 223, 36 L. R. A. (N. S.) 421; De 
Bearn v. De Bearn, 115 Md. 685, 81 Atl. 222. It was there decided 
that such évidences of debt or bonds as are involved in the pending 
case may be attached in Maryland. 

Neither the superior court of Baltimore City nor this court hâve 
any control over the other. If it should be hère held that the things 
in question w^ere not attachable, that court would be under no obli- 
gation to subordinate its judgment to that of this court. A conflict 
of jurisdiction would follow. The rule that one court of concur- 
rent jurisdiction may not attempt to exercise control over anything 
which has previously corne into and still is in the control of the other 
court is intended to render such unseemly controversies impossible. 
The facts of this case bring it within both the letter and the spirit 
of that rule. 

If the complainant is right in asserting that thèse bonds are not 
attachable in Maryland and that any attachment of them in this state 
is a violation of rights secured to him by the fédéral Constitution, 
he will not, by what is hère decided, be denied the opportunity to 
hâve his contentions passed upon by the highest court of the nation. 
If there shall be final judgments of condemnation in the attachment 
cases, and those judgments shall be affirmed by the Court of Appeals, 
the complainant may sue out his writ of error to the Suprême Court. 
That tribunal has the right to correct any mistakes which, in passing 
upon a fédéral question, a state court may make. No such power has 
been given to this court. In so saying there is, of course, no intention 
of suggesting that in this case any mistake has been made. 

Technically, as this is a hearing upon demurrer, this court may 
not be entitled to take judicial notice of the fact that to ail the 
cases in 111 and 115 Md., 80 and 81 Atl., cited in this opinion the 
complainant v/as a party. The conclusions herein stated hâve been 
reached, therefore, without considering whether the question as to 
whether a court of equity may interfère with thèse attachment pro- 
ceedings and whether the évidences of debt are under the circum- 
stances of this case attachable hâve been decided contrary to the con- 
tention of the complainant in a case to which he was a party and 
which had référence to the very attachment proceedings which he 
seeks hère to hâve declared invalid. 

The demurrer must be sustained. As the complainant elects to 
stand on his bill as originally filed, and does not wish to amend, it 
will be dismissed at his cost. 
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In r© BACON. 

(District Court, W.O. NEW YORK. Jiine 3, 1912.) 

No. 1,782. 

Bankruptct (§ 224*) — Jueisdiction oP Refekee— Adverse Claims to Pbop- 

EBTY. 

"Where a bank in good faith asserted an adverse clalm to stocks pledg- 
ed to it by a bankrupt, subjéct ,to a prlor pledge tp another bank wàich 
had actual possession of the stocks, a référée was wlthout jurlsdiction 
to détermine its right to them în a sunimary proceedlng over its objec- 
tion flled when it appeared ; nor did It waive siirih objection by pleading 
to the merits at the same time, aiid the good falth of the bank's claim is 
sufficiently established to defeat the jurisdlction lu such proceeding by a 
decree of a state court establishlng its lien in a suit between it and the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 383; Dec. 
DIg. § 224.*] 

In the matter of Francis Bacon, bankrupt. On review of order of 
référée. Reversed. 

Bacon & Huff, of Waterloo, N. Y. (W. S. O'Brien, of Geneva, N. 
Y., of counsel), for petitioner. 

Charles E. Opdyke, of Waterloo, N. Y., for bankrupt. 
George E. Zartman, of Waterloo, N. Y., in pro. per. 

HAZEL. District Judge. This proceeding cornes hère upon the 
pétition of the Eirst National Bank of Waterloo to review the dé- 
cision of the référée in bankruptcy, contending inter alia that the 
référée had no jurisdiction in the matter. The material facts are 
as follows : 

The bankrupt, Bacon, before his adjudication on May 4, 1904, 
pledged to the Exchange National Bank of Seneca Falls, N. Y., cer- 
tain, stocks as collatéral security, and afterwards pledged the identical 
stocks to the First National Bank of Waterloo, N. Y., as collatéral 
security subject to the rights of the prior pledgee which, since the 
stock was pledged, has had the physical possession thereof. The 
agreements pledging the stocks were dated, respectively, February 
20, 1899, and Febriiary 15, 1902. .On August 22, 1910, the trustée 
in bankruptcy petitioned the référée for an order requiring the pled- 
gees to show cause why they should not prove their liens, and why 
the trustée shouldnotpaytO' them the respective' amounts due, and 
redeem such stocks and securities pursuant to General Orders in 
Bankruptcy No. 28. On the. return day of the order to show cause, 
the Waterloo Bank and the Seneca Falls Bank appeared ; the latter 
filing an unsecured claim for $7,327.98 and waiving its lien against 
the said stocks ifi its possession. Prior thereto on May 2, 1905, the 
Waterloo Bank filed, with the référée, a claim against the estate in 
bankruptcy for $4,010 on a promissory. note, to the allowance of 
which objection was made by the trustée. Afterwards the said claim 
was withdrawn by claimants, and the same was expunged from the 
list of claims previously filed against the bankrupt estate. 

*For other cases see same topic & i nvmber in Dec. & Am. Dige. 1907 to date, le Rep'r Indexe*. 
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The trustée în bankruptcy contended before the référée, în 1905 
when the bànk sought to enforce payment of the debt out of the 
stocks, that the pledge or transfer by Bacon of the securities to the 
Waterloo Bank Was invalid, and thereupon an action was brought 
by the Waterloo Bank to reform the instrument, and later a decree 
was entered deciding that the bank held and owned such stocks and 
securities as collatéral security for any indebtedness from Bacon 
existing on or prior to February 15, 1902. 

On the return May of the heretofore mentioned order to show 
•cause, the Waterloo Bank challenged the jurisdiction of the court, 
claimed that it had title to the stocks, and asserted its right to hâve 
the controversy determined in a plenary action. The answer to the 
jurisdiction also contained a plea to the merits. The référée sub- 
stantially held that as the Waterloo Bank ne ver had possession of the 
stocks, and as it had pleâded to the merits, the objection of want of 
jurisdîction was waived. The Waterloo Bank, again before the hear- 
ing on June 3, 1911, renewed its objection to the jurisdiction of the 
court claiming ownership of the stock adversely to the trustée in 
bankruptcy, and upon the overruling of such objection filed a state- 
ment of its claims against the bankrupt, but in so doing disclaimed 
any intention of submitting to the référée for détermination the con- 
troversy arising on the facts. The statement on its face showed an 
aggregate indebtedness from Bacon to the bank of $17,836.20. Sub- 
sequently the référée decided, on évidence susceptible of différent in- 
ferences, that the Waterloo Bank was not an adverse claimant in good 
faith, and that the lien against said stocks pledged to it by Bacon 
amounted to only $390.58 with interest. He disallowed the claims on 
the promissory note above specified, on various other notes of lesser 
amounts, and on 15 bonds of the Waterloo Organ Company, upon 
which Bacon was claimed to be liâble. 

Had the référée jurisdiction? Prior to the amendment of 1910, no 
suit could be maintained by a trustée in bankruptcy under section 70, 
subd. "e" of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
566 [U. S. Comp. St. 1901, p. 3451]), without the consent of the 
opposed défendant if the clàim asserted was adverse. Concededly 
the right of the trustée to proceed herein was under section 70, subd. 
"e" as read in connection with section 23, subd. "b" and therefore 
I think the question of jurisdiction depended entirely upon whether 
an adverse claim in good faith was made. If the claim is found to 
hâve been adverse, the proceeding was not strictly one in bankruptcy 
— as, for example, a proceeding to prove the amount due from the 
bankrupt to the bank — but seems to hâve been a controversy which 
arose in bankruptcy asserting a right of ownership in the stocks, and 
of such a proceeding the référée had not the jurisdictional right to 
make a summary disposai requiring the transfer of the stocks to the 
trustée unless the adverse claim was colorable or fictitious. Matter 
of Friedman, 20 Am. Bahkr. Rep. 37, 161 Fed. 260, 88 C. C. A. 306. 
That the securities were actually in the possession of the Seneca Falls 
Bank— the first pledgee — is not thôught of màterial importance in 
view of the fact that the right of the Waterloo Bank to such pos- 
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session was subjçct thereto.: In my opinion, ît îs feasonably clear 
from the çvjd«pcç that an advçrse daim existed. Indeedj the référée 
decided on diçputed testimony that the Waterloo Bank held a valid 
lien on tlie stocks in an amount less than the aggregate amount 
claimed to be due and owing. The litigations pending between the 
trustée in bankruptcy and the Waterloo Bank evef since the appoint- 
tnent of the former, in which such stocks hâve prominently figured, 
abundantly prove that the latter had rights of possession to the secur- 
ities for the indebtedness or liability of any kind of Bacon or of the 
Waterloo Wagon Company, Limited; The rights of the trustée who 
never actually had possession of the stocks were subordinate to those 
of the bank. 

In First National Bank of Waterloo v. Bacon, 113 App. Div. 612, 
98 N. Y. Supp. 717, an action between this petitioner and the bank- 
rupt in this proceeding, Justice Williams of the Appellate Division, 
Fourth Department, who wrote the opinion in the case involving a 
reformation of the agreement, said: 

"Even If delivery of the scrip to the Seneca Falls bank and the posses- 
sion thereof by it could be regarded as possession in that bank of the 
stock, stlll when the stock was subsequently pledged to the plaintlff, sub- 
ject to the lien of the Seneca Falls Bank, the possession by the first pledgee 
mlglit be regarded as the possession of the second pledgee through the agency 
of the former." 

The Court of Appeals of this state affirmed the Appellate Division 
(189 N. Y. 533, 82 N. E, 1126), and the Suprême Court of the Unit- 
ed States, on writ of error, in ail things approved . the same (Zart- 
man v. First National Bank of Waterloo, 216 U. S. 134, 30 Sup. Ct. 
368, 54 L,. Ed. 418). Such décisions are entitled to considération 
on the question of the right of the Waterloo Bank to possession of 
the stocks. The judgment determining. the title to the stocks was 
offered in évidence by the claimant, but the référée excluded it. Such 
judgment, however, is thought to bear upon the bona fides of the 
claimant and upon the fictitiousness or substantiality; of the claim 
asserted. 

Under the circumstancçs ; presented, a summary proceeding before 
the référée in bankruptcy to require the release of the securities, or 
proof of the amount of the liens secured by them, does not take the 
place of a plenary action. In re Rochford, 10 Am. Bankr. Rep. 608, 
124 Fed. 182, 59 C. C. A. 388 ; In re Knickerbocker (D. C.) 10 Am. 
Bankr. Rep. 381, 121 Fed. 1004; In re Scherber (D. C.) 12 Am. Bankr- 
Rep. 616, 131 Fed. 121. The référée cited various authorities, which 
bave been examined by me, to show a waiver of the jurisdictional 
questions; but such authorities are not thought apposite. In each 
of the cases cited, the objection of want of jurisdiction interposed 
with a plea to the merits was in a plenary action, and not in a bank- 
ruptcy proceeding. Louisyille Trust Co. v. Comingor, 184 U. S. 18, 
22 Sup. Ct. 293, 46 L. Ed. 413, would seem to cover the précise ques- 
tion pres.ented. In that case Comingor, who v^^as cited to show cause, 
moved to dismiss for want of jurisdiction, but, without waiving the 
question, tendered an answer which was not acted on by the référée, 
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nor was his answer filed. Later he was cited to show cause why he 
should not pay certain sums of money in his possession, to the re- 
ceiver in bankruptcy. He answered, but the same was deemed in- 
sufficient, and later, before the district judge, he again questioned 
the jurisdiction of the bankruptcy court to make such orders, but 
the district court held that he had acquiesced in the procédure, and 
was therefore amenable to its jurisdiction. The Suprême Court of 
the United States, however, held that Comingor had not come into 
the bankruptcy court voluntarily, and his objection to the jurisdic- 
tion, at the outset, was properly preserved. Hence I think that the 
Waterloo Bank, while objecting to the jurisdiction of the référée, did 
not confer jurisdiction by pleading to the merits. 

It is true that the référée sitting in bankruptcy had the power to 
ascertain whether there was any basis for the claim of title, or own- 
ership, or right of possession to the stocks which was asserted by 
the answer. Such power or right to enter upon an inquiry as to the 
existence of an adverse claim is beyond question. Matter of Fried- 
man, supra; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
h. Ed. 405; In re Kane (D. C.) 12 Am. Bankr. Rep. 444, 131 Fed. 
386; In re Michie (D. C.) 116 Fed. 749; In re Ironclad Mfg. Co. 
(C. C. A.) 27 Am. Bankr. Rep. 490, 191 Fed. 831. But, neverthe- 
less, if the claim was an adverse one, and the property in controversy 
was not in the custody of the court, no jurisdiction was acquired by 
the référée. Loveland on Bankruptcy (4th Ed.) vol. 2, p. 1050. 

The facts in Re Bacon, 20 Am. Bankr. Rep. 107, 159 Fed. 424. 
86 C. C. A. 404, a décision by the Circuit Court of Appeals for this 
circuit in an earlier review in this bankruptcy proceeding, were clear- 
ly dififerent than those hère. In that case the référée directed the 
bankrupt to transfer the property or fund to his trustée ; but, as the 
wife had asserted a claim thereto, he directed a spécial deposit there- 
of until her claim should be finally determined by the bankruptcy 
court or some other court of compétent jurisdiction. Subsequently 
the référée required her to assert her claim to the fund, and she 
later answered, and testimony was taken. The Circuit Court of Ap- 
peals held that, as she had elected to go on with the examination, 
and as the trustée had actual possession of the fund, she could not 
be heard to question the jurisdiction, after a décision had been 
rendered to the eiïect that the title to the fund was rightly in the 
trustée. 

_ The évidence taken by the référée relating to the indebtedness and 
liability of the bankrupt to the claimant can scarcely, in view of the 
history of the past transactions arising out of the pledge in question. 
be regarded as colorable or fictitious. It was not positively necessary 
thatthe bank should be the absolute owner of the securities in the pos- 
session of the Seneca Falls Bank. It was sufficient if the securities 
were pledged for a liability which remains unsatisfîed. Jaquith v. 
Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620. 

With référence to the note for $4,010: The référée was of the 
opinion that it was not intended to be secured by the securities speci- 
fied in the agreement or pledge, but any such détermination must nec- 
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essarily dépend tipon the law and facts. The indorsement on the 
note to the bank to the effect that the bank "will not demand its pay- 
ment until Mr. Bacon is prepared to meet it" cannot be construed 
literally; its construction depending upon the intention of the par- 
ties at the time of delivery and upon other éléments disclosing the 
actual relations of the parties. Smithers v. Junker (G. C.) 41 Fed. 
101, 7 L. R. A. 264; Nunez v. Dantel, 19 Wall. 560, 22 L. Ed. 161. 

The évidence of the bankrupt, though perhaps indefinite, unsatis- 
factory, and open to différent inferences, is nevertheless to be con- 
sidered upon the questions of whether the asserted adverse claim 
is bona fide. Its credibility, the weight thât should be given it, and 
the relations of the parties towârds each other, are properly mat- 
ters that claimant had a right to hâve considered in a plenary ac- 
tion. Whether the Waterloo Organ Company bonds were virithin the 
intent of the agreement, and whether a demand was made upon 
Bacon, and whether the guarantors of liability on the bonds were 
released, are ail questions depending upon the construction of the 
agreement of February 15, 1902, in connection with the testimony 
relating thereto. 

Without deeming it necessary to further examine the évidence, it 
appears clearly enough, I think, that the several issues, presented 
by the statement of the alleged indebtedness to the Waterloo Bank and 
the answer of the trustée, relate to fact and law. They présent ques- 
tions of such importance and uncertainty, notwithstanding the very 
able and comprehensive opinion of the référée, that I hâve become 
satisfied they should not be determined without the petitioner's con- 
sent in a hearing in the bankruptcy court. 

The décision of the référée is reversed, and the pétition dismissed 
for want of jurisdiction. 



In re FARMEES' SUPPLY CO. 

FEDBEAI. CHEMIOAL CO. v. HOUSE. 

(District Court, N. D. Georgia, E. D. May 13, 1912.) 

No. 256. 

Bankexjptcy (§ 140*) — Uights of Trustée — Dneecordeb Conditional Sale. 

Bankruptcy Act July 1, 1898, c. 541, § 47a(2), .30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 (U. S. Comp. St. Snpp. 1911, p. 1500), wlucli provides that "trustées, 
as to ail property in tlie eustody or coming Into the custody of the bank- 
ruptcy court shall be deenied vested with ail the rights, remédies and 
povvers of a creditor holding a lien by légal or équitable proceediugs 
thereon," was intended to protect gênerai creditors against holders of 
unrecorded mortgages and conditional sale contracts, and, under such 
provision, the right of a trustée to property lield by the bankrupt under 
a contract of conditional sale not recorded as required by Oiv. Code Ga. 
1910, § 3319, or the proeeeds of such property, coujing into his hands, is 
superior to that of thé seller. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

•For other cases see same toplc & S iiumbeé In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of the Farmers' Supply Company, bankrupt. On 
pétition of the Fédéral Chemical Company to review order of référée. 
Affirmed. 

F. C. Shackelford, of Athens, Ga., for trustée. 
Cobb & Erwin, of Athens, Ga., and Slaton & Phillips, of Atlanta, 
Ga., for objecting creditors. 

NEWMAN, District Judge. The question for détermination hère 
on pétition for review of the action of the référée is shown by the 
certificate of the référée, as follows : 

"I, N. L. HutcMns, Jr., the référée In bankruptcy, In charge of this pro- 
ceedlng, do hereby certify: That ia the course of such proceedlng, an order, 
a copy of which accompanles thIs certificate, was made and entered on the 
30th day of March, 1912. That on the 18th day of April, 1912, Fédéral Chem- 
ical Company, feeling aggrieved thereat, flled a pétition for review, which 
was granted. 

"A summary of the évidence on which said order was based is as follows: 
It was admitted on the hearing by counsel for the respective parties that 
the order and contract attached to claimant's pétition, slgned by Farmers' 
Supply Company, to Fédéral Chemical Company, for fertilizer, dated 17th 
day of January, 1911, was, by its terms and conditions, a 'conditlonal bill of 
sale,' unrecorded, as provided for by appropriate Georgia statute. It was 
further admitted that the claim of the Fédéral Chemical Company rested 
purely in open account (no notes having been glven by Farmers' Supply Com- 
pany, as contemplated by one of the conditions of the conditlonal bill of sale) 
other than the writing itself. It was further admitted that the accounts of 
the Farmers' Supply Company for fertllizers furnished by Fédéral Chemical 
Company and sold to customers were dlscovered by the trustée of Farmers' 
Supply Company some time subséquent to hls appointment and qualiflcatiou 
and during the administration of the eftects of the bankrupt concern; that 
the trustée at the time of the filing of thelr intervention by Fédéral Chemical 
Company had collected about ail of said accounts and had the proceeds in hls 
hands; that the question presented on this review is: The contract attached 
to the pétition of Fédéral Chemical Company being one of 'conditlonal sale.' 
unrecorded, did the trustée, under the amendment to section 47a of the orig- 
inal act of 1910, 'as, to ail property in the custody of or coraing into the 
custody of "the bankrupt court, become invested with ail the rights, remédies, 
and powers of a créditer holding a lien by légal or équitable proceedings 
thereon'? Amendment 1910 to section 47a(2) Bankruptcy Act 1898; In re 
Williamsburg Knittlng Mill, 27 Am. Bankr. Rep. 178 (D. O. Va.) 190 Fed. 871 : 
In re Hartdagen, 26 Am. Bankr. Rep. 532 (D. C. Pa.) 189 Fed. 546 : In re 
Calhoun Supplv Co., 26 Am. .Bankr. Rep. 528 (D. C. Ala.) 189 Fed. 537: lu 
re Bazemore, 26 Am. Bankr. Rep. 494 (D. O. Ala.) 189 Fed. 236 ; In re Gehris- 
Herbine Co., 26 Am. Bankr. Rep. 470 (D. C. Pa.) 188 Fed. 502 ; Holt & Co. v. 
Trustées Williamsburg Knittlng Mill et al. [193 Fed. 1020] U. S. Court of 
Appeals Fourth Circuit, No. 1063, aflarmed February 20, 1912." 

The rights of a seller of property sold on what is called condi- 
tional sales in Georgia has been dealt with by this court in several 
cases, and particularly in the case of the Atlanta News Pub. Co. (D. 
C.) 160 Fed. 519. 

There is no doubt that prior to the amendment of Bankr. Act June 
25, 1910, a conditlonal sale, although unrecorded as required by the 
statutes of Georgia (sections 2776 and 2777, Code of 1895; sections 
3318 and 3319, Hopkin's Code of 1910), was good as against gênerai 
creditors and as against the trustée in bankruptcy. It was prior to 
this late amendment of the bankruptcy act assumed that the trustée 
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in bankruptcy stood in the shoes of the bankrupt, and had no greater 
rights than the latter would hâve had to contest the priority of lien 
of one making such a sale. 

In the Atlanta News Pub. Co. Case, in the opinion (160 Fed; 522) 
it was said: 

"The statute of tliis state on the subject of condltional . sales as embodied 
In section 2776 of the, Code of Georgia of 1895 is as foUows: 'Whenever Per- 
sonal property is sold and delivered with the coudition afflxed to the sale, 
that the tltle thereto is to remain In the vendor of sueh pevsonal property 
until the purchase priée thereof shall ha%'e been paid, every such conditional 
sale, in order for the réservation of title to be valid as agalnst thlrd parties, 
shall be evidenced in writlng, and not otherwise. Aud the vvritten contract 
of eveïy such conditional sale shall be executed and attested in the same 
manner as mortgages on Personal property ; as between the parties them- 
selves, the contract as made by them shall be valid and.may be enforced 
whether evidenced in writing or not.' The next section (2777) is as foUovs's: 
'Conditional bills of sale must be recorded within thirty days from thelr 
date, and in other respects shall be governed by the laws relating to regis- 
tration of mortgages.' The meaning of section 2776 as applied to the facts 
in this case, afe eonstruéd by the Suprême Court of the state, Is this: (1) 
Where there is a niere oral réservation of title and no writing whatevér ou 
the sublect, the title wlll be so flxed in the vendee that the rights of third 
parties obtaining judgments or liens antedating the sale may be enforCed 
against the vendor's claim of title. (2) Where the contract reserving title 
in the vendor is^ in writing, although not properly executed and recorded as 
required by thé statute, the réservation is good as between the parties, and 
as to gênerai creditors, and also as to creditors with liens antedating the 
conditional sale ; and is only sub.iect to such liens as are obtained, or debts 
arlsing from crédit given in good faith by reason of the property being in 
the possession of the vendee with apparent ownership and without any notice 
of title elsewhere." 

The trustée in bankruptcy, occupying no better position than the 
bankrupt who was the purchaser of property from one reserving title, 
under the state law could not contest the priority or lien pf the seller. 
This being the law of Georgia on the subject, it would be recognized 
and enforced in the bankj-uptcy court, but the amendment of June 
25, 1910 (36 Stat. 838,; c. 412), amending section 47 of the original 
Bankruptcy Act, contains the following language: 

"And such trustées as to ail projierty in the oustody or coming into the 
custody of the bankrupt court shall be deemed vested with ail the rights, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

This amendment made a vital change in the act. Instead of the 
trustée haying no greater right than the bankrupt would bave, he now 
has, and had when the présent bankruptcy proceeding was instituted. 
"the rights, remédies, and powers of a créditer holding a lien by 
légal or équitable proceedings." The lien or priority would undoubted- 
ly be superior to that of the creditor selling goods by a conditional 
bill of sale as against the property or so much thereof as might come 
into the h'àtids'of the fnlstèe. ' 

Jiidge Evàiis ift the District Court for thé ' Western District of 
Kentucky in-Rè Laustnân, 183 Fed. 647, apparently heldthat in Ken- 
tucky, andûndter theStâtûtes of that state, the amendment of 1910 
would hâve ho eiSëct on ihe rights of parties to conditional sales. 
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Other judges, however, hâve not agreed with Judge Evans in this 
conclusion. 

In tlie case of Bazemore, 189 Fed. 236, Judge Grubb of the District 
Court for tlie Northern District of Alabama, quoting the first and 
second headnotes of the case, decided as follows: 

"Act June 25, 1910, c. 412, § 8, 36 Stat. 840, amendlng Bankr. Act July 1, 
1898, c. 541, § 47a(2), 30 Stat. 557 (U. S. Oonip. St. 1901, p. 3438), provides 
that trustées in bankriiptcy as to ail property in the custody or coming into 
the custody of the bankruptcy court shall be deemed vested with ail the 
rights, remédies, and powers of a créditer holding a lien by a légal or équi- 
table proceeding thereon. UeM, that such amendaient confers on the trustée 
an absolute right to attack the unreeorded lien of a conditlonal seller with- 
out référence to whether the trustée represents creditors who hâve in fact 
acquired liens by .légal or équitable proeeedlngs against the bankrupt. 
* * * Under the state law a conditlonal vendor, holding under an unre- 
eorded conditlonal sale, has no priority over .iudgment debtors of the vendee 
wlthout notice, and under Bankruptcv Act July 1, 1898, c. 541, § 47a(2), 30 
Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act June 25, 1910, 
c. 412, 36 Stat. 840, conferring on the bankrupt's trustée the rights of a lien 
créditer, the trustée ac<]uires the same rights as judgment creditors without 
notice, such conditlonal seller has no priority, and the order of payment pro- 
vided for by section 64 is not therefore interfered with by refusing to allow 
priority of payment to such conditional seller." 

This case went to the Circuit Court of Appeals for this, the Fifth 
Circuit, and was reported as Cable Co. of Alabama v. Stewart, 191 
Fed. 699. The question had been made before Judge Grubb as to 
whether the papers constituting the évidence in the conditional sale 
were properly recorded, as well as the effect of the amendment of 
section 47a(2) of the Bankruptcy Act of 1898, by the act of June 
25, 1910. In the opinion Judge Shelby says this: 

"It Is évident that, if theré was a eomplianee with the statuts which we 
hâve quoted, requiring registration of the conditional sale (Code of Alabama 
1907, i 3395), the condition would be valld even as against judgment cred- 
itors of the bankrupt ; and, conceding, but not deciding, that the construction 
plaeed on the amendment by the court below is correct, and that the amend- 
ment is applicable to the failure to record contracts existing a year before 
its passage, the conditional sale would remain valid against the bankrupt's 
trustée, for his right cannot be held superior to that of judgment creditors. 
We flnd It necessary, therefore, to consider only the correctncss of the déci- 
sion that the record of the contract of sale was insufflclent because of the 
failure to record the 'contract note.' " 

Judge Shelby then proceeds to give the reasons for holding that 
the contract was properly recorded, so that the décision of the Circuit 
Court of Appeals affects in no way the décision made by Judge 
Grubb as to the effect of the amendment of June 25, 1910. In the 
case of Williamsburg Knitting Mill, 190 Fed. 871, Judge Waddill, 
in the District Court for the Eastern District of Virginia, expresses 
the same view. In the opinion Judge Waddill says, quoting from 3 
Remington on Bankruptcy, p. 331 : 

" 'By the amendment of 1910 to the bankruptcy act, section 47a(2) "this re- 
Jected doctrine" that bankruptcy opérâtes as an "équitable levy" as to proper- 
ty in the custody of the bankruptcy court, has become the accepted doctrine.' " 

Judge Waddill continues : 

"Moreover, this author shows that Congress by the amendment in question 
purposely sought to modify the décision of Xork Manufacturing Co. v. Cas- 
196 F.— 63 
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sell, 201 U. S. 344 [26 Sup. Ct. 481, 50 L. Ed. 782]. At page 331 of the same 
volume (Eemlngton 3) the report of the Senate judlciary committee on the 
amendinent of the açt Is set out in fuU, stating In terms that its object and 
purpose was to meet the décision, in the Yorlt Case, and to adopt in lieu 
thereof the viewS hereln taken. Collier on Bankruptcy (8th Ed.) pp. 541, 542, 
refers to this amendment approvingly, and, in effect, takes the same view 
of the act that Kemington does, though he calls attention to the fact that 
more logically the amendment should hâve been made to section 70 of the 
Bankrupt Act, tnstead of section 47." 

I hâve no doubt that the référée correctly decided this case, and 
that the right of the trustée in bankruptcy as against funds coming 
into his hands f rom fertiHzer notes and accounts was superior to 
that df the Fédéral Chemical Company. I am unable to attribute 
any other meaning to the amendment of 1910 to section 47 of the 
Bankruptcy Act except this. It was intended to protect gênerai cred- 
itors against the holders of unrecorded mortgages and conditional 
bills of sale. 

The action of the référée is approved. 



NILES V. LUDLOW VALVE MFG. CO. 
(District Court, S. D. New Tork. April 22, 1912.) 

COEPOBATIONS (§ 156*) SlOCKHOLDEES — RiGHTS OF PbEFEBEED AND COMMON 

Stockholders. 

Preferred stockholders of a New Jersey corporation, where the certifl- 
cate of incorporation provided, as permitted by the law of the state, that 
the preferred stock should "receive Interest or dividends of 8 per cent 
per annum and be preferred as to capital as well as to dividends," who 
hâve recelved such dividends for a number of years, hâve no interest in 
surplus earnings of the corporation which hâve been allowed to accu- 
mulate; but sùch earnings belong to the common stockholders, the cor- 
poration retalning sufBcient property to pay the principal of its capital 
stock of both classes in full in case of dissolution. 

[Éd. Note.— For other cases, see Corporations, Cent. Dlg. || 5S1-583, 
593-603; Dec. Dig. § 156.*] 

At Law. Action by William W. Niles, as administrator, against 
the Ludlow Valve Manufacturing Company. On motions by both 
parties for directed verdict. Verdict directed for défendant. 

Niles & Johnson, of New York City, for complainant. 
Guggenheimer, Untermyer & Marshall (Abraham Benedict, of coun- 
sel), for défendant. 

HOUGH, District Judge. This is not the court in which it is 
appropriate to write an elaborate essay on the rights of preferred 
shareholders, although the facts presented in this brief record afford 
the opportunity. Such an essay, if done well and with authority, 
is much needed. No more will be done hère than to briefly indicate 
conclusions which are stated, while fully recognizing that much may 
be said on the other side. 

The statutes of New Jersey, at the time of the organization of de- 
fendant and ever since, do not either fully or definitely state the rights 

•For other cases «ee «ame toplc & S numebb In Dec. & Am. Dig». 1907 to date, & Rep'r Indexes 



NILES V. LUDLOW VALVE MFG. CO. 995 

of preferred as against common shareholders, as the same tnay be 
urged under ail the varying contingencies of business. In that state, 
as elsewhere, the rights, privilèges, and duties of diverse classes of 
shareholders rest in contract. The contract must be made under the 
law, and in pursuance of law; but the law is wide enough to per- 
mit many lavvful variants of contractual rights. See the cases cited 
and approved by Swayze, ]., in Lloyd v. Pennsylvania Electric Vehicle 
Co., 75 N. J. Eq. 263, 72 Atl. 16, 21 L. R. A. (N. S.) 228, 138 Am. St. 
Rep. 557, 20 Ann. Cas. 119. 

The défendant company has been in prosperous existence for a con- 
sidérable number of years. Under the state law, as it stood at the 
time of incorporation, the holders of preferred stock were to be en- 
titled to "a fixed yearly dividend," to be expressed in the certificate 
of incorporation. The certificate of this company stated that the pre- 
ferred stock should "receive interest or dividends of 8 per cent, per 
annum and be preferred as to capital as well as to dividends." The 
stock certificates issued (one of which is held by plaintiff) only en- 
gages the défendant to pay "to the holders of this stock a yearly 
dividend of 8 per cent, per annum, payable half-yearly on the Ist 
days of January and July in each year." 

The nature of the contract entered into between the corporation 
and its preferred shareholders is not otherwise shown in this record, 
except as the intent of the parties may be dravvn from their actions. 
To me it is most important that for 20 years dividends hâve been 
declared of 8 per cent, upon the preferred stock, and almost always 
at a much higher rate upon the common stock. Let it be admitted 
that this fact works no estoppel against the plaintiff, and also that 
no inference of assent can be drawn against the plaintiff in respect 
of this method of declaring dividends, yet it remains true that, when 
a considérable number of persons raised no objection for many years 
to a method of interpreting a contract capable of being interpreted 
in another way, such silence is a fair argument that the practical 
construction given to the contract by those who originally entered into 
it is strong évidence that vv^hat was done was what they meant to 
hâve done. 

The inference I draw from the language of the documents referred 
to and the history of this corporation is that when défendant was 
formed the preferred shareholders agreed that ail earnings over and 
above an amount équivalent to 8 per cent, per annum on the pre- 
ferred stock should belong to the common stockholders. This con- 
clusion is strengthened by the use of the word "interest" in the char- 
ter. It is a very inappropriate word, and yet it is to me significant 
of the understanding of the preferred shareholders that they were 
investing as many hundreds of dollars as they procured shares of 
stock, out of which they were to get a return of 8 per cent, per 
annum, and no more. 

The évidence is uncontradicted that in the course of years the 
défendant company earned some $500,000 more than it paid out 
for expenses and dividends; and to me the vital question hère 
is: Who owned that $500,000 before distribution? Of course, ail 
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the property of the company was liable for debts; but it is admitted 
hère that, after providing for ail debts and for payment in fuU of 
ail outstanding stock, there was still cash or property on hand, earned 
in the opération of the defendant's corporate activities, amounting 
to $500,000. 

If I am right in my interprétation of the shareholders' contract with 
the corporation of their own création, the common shareholders were 
entitled to hâve those surplus earnings distributed to them in divi- 
dends, and I am wholly unable to see that it makes any différence 
whether such dividends took the form of cash or stock. It is, I 
think, true that underlying the question on the surface of this case 
is the inquiry: What would hâve been the rights of the preferred 
shareholders, had this company gone into involuntary dissolution with 
a large accumulation of earnings in its treasury, so that after paying 
every shareholder, whether common or preferred, 100 cents on the 
dollar, this surplus would still hâve remained. A condition something 
like the one supposed has arisen in the English courts, and I think 
the comment upon it by Swayze, J., in the case cited, supra, is instruc- 
tive: 

"The common stockholders insisted that the whole of this surplus was 
profits, and that, as they were entitled to ail of the profits after paying the 
5 per cent, to the preferred stockholders, they were entitled to the whole of 
the fund. The court, however, held that this position was untenable, and 
that the rule contended for by the common stockholders applied only to 
anmial profits, and not to the large profits arising from the sale of the prop- 
erty of the corporation." 

The fund out of which the stock dividend hère in question was 
declared consisted of annual profits, although such profits had been 
kept on hand and permitted to accumulate for a number of years. 
If such profits, when and as earned, belonged to the common share- 
holders (after paying 8 per cent, to the preferred), they did not cease 
so to belong by failure to pay them ail out in annual dividends. 

In conclusion, it is my opinion that the preferred shareholders in 
this company hâve no right to dividends, except to the extent of 
8 per cent, per annum; nor hâve they any rights in capital, except 
to the extent of 100 cents on the dollar of their stock, unless any 
addition to the original value of the corporate property is due, not 
to accumulated earnings, but to an unearned incrément attaching 
to the corpus of defendant's estate. 

For thèse reasons, a verdict is directed for défendant. 



TINITED STATES v. FARR'S BX'R. 

(District Court, E. D. Pennsylvania. June 7, 1912.) 

Ko. 18. 

Inteenal Revenue (1 8*) — Legact Taxes — Computation. 

A vested life estate given hy will passes on. the death of the testator 
and its value for the purpose of Computing the legacv tax thereon under 
War Revenue Act June 13, 1898, c. 448, §§ 29, 30, 30 Stat. 464, 465, as 

•For fither cases see same topio & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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araended by Act March 2, 1001, c. 806, §§ 10, 11, 31 Stat. 946, 948 (U. S. 
Comp. St. 1901, pp. 2307, 2.308), is to be ascertalned as of tbat date upon 
tlie expectancy of the life tenant according- to the mortallty tables In 
use, and is not affected by the fact that the llfe tenant dies before the 
expiration of the year allowed for payment of the tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 11, 12 ; 
Dec. Dig. § 8.* 

Internai revenue tax on legaeies, Inheritances, and transfers, see note 
,to Ward v. Sage, 108 C. C. A. 417.] 

Action by the United States against George W. Farr's executor to 
recover legacy tax. Judgment for plaintiff. 

Jasper Y. Brinton, Asst. U. S. Atty., and J. Wiiitaker Thompson, 
U. S. Atty. 

Maurice B. Saul, J. W. Bayard, and J. G. Johnson, of Philadelphia, 
Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. The facts out of which this 
controversy arises will appear by the following case stated : 

"George W. Farr, defendant's testator, died on the 13th day of Deceniber, 
A. D. 1901, having first made and published his last will and testament, in 
vrritlng, dated the 20th day of February, A. I>. 1899, and codicils thereto, 
dated, respectlvely, October 9, 1S99, December 24, 1900, January 21, 1901, and 
July 23, 1901, which were duly proved and recorded in the ofllce of the reg- 
ister of wills in and for the county of Philadelphia and state of Pennsylvania. 

'■By sald will, after sundry spécifie bequests, he provided, inter alla, as 
follows: 

" 'I give and beaueath to my sister, Emma S. Farr, ail my clothing, books, 
furniture, pictures, large mantel, marble parlor clock, jewelry, solid silver 
and silver plated ware, etc., in fact, aJl contents belonging to me now in my 
iouse No. 1810 Spruce street, Philadelphia, Pa., not otherwise disposed of 
by this will, After the payment of the foregoing legaeies and animities, I 
give and bequeath to my sister, Emma S. Farr, ail the remaining net income 
of my estate, real, Personal and mlxed, for her own sole Personal use and 
disposai, for and during the term of her natural life.' 

"The said Emma S. Farr died on August 27, 1902. 

"The value of the furniture and other articles bequeathed to the said 
Emma S. Farr was $767.50. The clear value of the residuary Personal estate 
of the décèdent in which the said Emma S. Farr had a life interest under 
the will aforesaid was $166,033.98. The total amount of the income paid to 
ter, including the amount apportioned to the date of her death, was $5,738.08. 

"Under the provisions of the Act of June 13, 1898, § 29, the défendant, on 
February 15, 1904, filed, under protest at the request of the plaintiff, and 
claiming, notwithstanding, that no tax was due, a return and schedule of 
legaeies or distributive shares arising from Personal property of any kind 
whatsoever, which were in charge or trust of the said défendant as executor 
of the estate of George W. Farr, deceased. In said return the interest of the 
said Emma S. Farr was valued at $43,919.38, said amount being the fair 
présent value of a life estate in said suni of $166.033.98 to a persou of the 
âge of the said Emma S. Farr at the date of the death of the said décèdent, 
as computed by the use of the mortality tables duly adopted by the plaintiff, 
the total valuation required to be made of the share of the said Emma S. 
Farr in the Personal property of the estate of the said George W. Farr, and 
including the value of the furniture, etc., being thus $44,086.88. On the basis 
of the return so made under protest, a tax, at the rate of $1.12 for each and 
every hundred dollars of the clear value of such interest, was duly assessed 
by the plaintiff on the amount stated in said return; said tax being In the 
amount of $502.72. The amount of the tax assessed as aforesaid not having 
been paid within the 10-day period required by law, demand was made upon 

♦For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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the défendant by the plaîntlff, on March 7, 1004, for the paytnent of the said 
sum, together wlth the payment of an additional sum of $25.14, whlch the 
plaintlfC clalœs to be due by the défendant as a 5 per cent, penalty for fail- 
ure to pay wlthln said 10 days, as so required, but which sald amount de- 
fendant refused and since refuses to pay to plaintiff." 

The life tenant's estate was vested — ^that much is conceded — and 
in my opinion passed to her in possession and enjoyment at the death 
of the testator, namely, on December 13, 1901. On that date the 
will took effect, the estate vested, and the obligation to pay the tax 
came into being. The government's right to demand a tax was then 
complète, and it only remained to ascertain the amount. This was 
properly done by valuing the estate according to the accepted tables 
of mortality. U. S. v. Fidelity Trust Co., 222 U. S. 158, 32 Sup. Ct. 

59, 56 L. Ed. . Such valuation could not hâve been objected to, 

and would probably hâve met with no dispute, if the life tenant had 
been alive at the expiration of the year of grâce that the act of March 
2, 1901, allows for the payment of the tax. But I think the death 
of the life tenant before the end of her expectancy can make no 
différence in the method of ascertaining the actual value of the es- 
tate to be taxed. Before the death of a life tenant, no one can be 
sure of the exact value. The tenant may live longer than the ex- 
pectancy declared by the tables. In that event, the actual value of 
the estate is shown to be larger than the value put upon it at the 
testator's death. On the other hand, the tenant may die before the 
limit of expectancy is reached, and thus the actual value will be shown 
to be less than the value at the testator's death. But it cannot be be- 
lieved that the government must wait for its tax until the life tenant 
shall die, in order that the actual value may be ascertained beyond 
peradventure. The law permits a reasonable course to be taken— the 
use of mortality tables — so as to reach an average, and exceptional 
cases must necessarily be disregarded. In a situation like the prés- 
ent, the government gets a larger sum than could hâve been exacted 
if the date of the life tenant's death could hâve been predicted ; but, 
if the tenant proves to be unusually long lived, it may easily receive 
less than its due. Thèse contingencies do not alter the gênerai statutory 
rule. The tax is laid upon the actual value of the estate. This is 
the value at the time when the estate vests. And a vested life estate 
passes when a testator dies, and its value is to be ascertained as of 
that date. Hertz v. Woodman, 218 U. S. 205, 30 Sup. Ct. 621, 54 
L. Ed. 1001. 

The clerk is directed to enter judgment in favor of the government 
for $527.86, 



In re KARP et al. 
(District Court, S. D. New York. May 4, 1912.) 

BANKBTJPTCT (§ 136*)— COMPBLLINQ SUBKENnEE OF PBOPEEIY Bt KANKEUPT 
IMPEISONJCENT — EXÏENT. 

Where bankrupts were imprlsoned for contempt for failure to com- 
ply with an order requlring them to turn over assets alleged to hâve 
been withheld to their trustée, such iuipiisonment would not be con- 

♦For other cases aee same topic & S humbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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tlnned indeflnitely, but they would be dlscharged after a reasonable time 
on its appeuring that they were not able to eomply with the order. 

[Ed. Note. — For otber cases, see Bankruptcy, Ceut. Dig. § 235; Dec. 
Dig. § 136.*] 

In the matter of bankruptcy proceedings of Samuel and Jacob Karp. 
Application by the bankrupts to be purged of contempt and be re- 
leased from jail. Granted. 

Lehmaier & Pellet, of New York City, for the motion. 
Saul S. Myers, of New York City, opposed. 

MAYER, District Judge. The bankrupts herein apply to be purged 
of contempt of court and for release from jail. They were adjudged 
guilty of contempt by an order entered December 5, 1911. On or 
about January 31, 1911, they were arrested under a writ of ne exeat. 
Samuel Karp remained in custody and in jail until the early part of 
April, 1911, a period of about two months, whereupon he was released 
on bail. Jacob Karp remained in jail under the writ of ne exeat until 
July, 1911, a period of about six months, and then was released on 
bail. Various applications in connection with varions proceedings here- 
in hâve been made to the judges of the court, but only one prior ap- 
plication has been made in respect of the order adjudging thèse bank- 
rupts guilty of contempt. This application was made before Judge 
Hand in the latter part of February, 1912, less than three months 
after the contempt order had been entered. 

There are submitted on behalf of the bankrupts various affidavits 
which were not before Judge Hand, and which account for various 
sums of money claimed to hâve been used for the support of the fam- 
illes of the bankrupts and for counsel fées. The affiants statc their 
businesses and addresses, and set forth with particularity the dates and 
amounts of the moneys advanced as above stated for the benefit of 
the bankrupts. The condition of the families of thèse bankrupts, con- 
sisting, in each instance, of a wife and a large number of minor chil- 
dren, is pitiable, and in that regard affidavits are made by the super- 
intendent of a charitable Society and the président of a benevolent 
association. Nothing has been presented to contradict the affidavits as 
to the condition of thèse two families, and I présume that, if the con- 
ditions were other than set forth, counsel for the trustée would bave 
called the same to my attention in view of the fact that thèse two 
men connected with benevolent organizations had given their addresses 
and could hâve been readily interviewed. But, in addition to what ap- 
pears on the face of the papers, I hâve had an independent investigation 
made by a responsible officiai of a responsible philanthropie organiza- 
tion, and he has reported to me that the conditions of thèse two fam- 
ilies are as represented. A copy of his report to me is hereto an- 
nexed. The report of the spécial master,- rendered after a thorough 
and painstaking inquiry, shows that thèse two bankrupts were guilty 
of gross misconduct, and hâve defrauded the creditors eut of assets 
to the amount of about $14,600. The spécial master has found that 
Samuel Karp was initially responsible for the disappearance of $10,200 

*For other cases see same topic & § number in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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and Jacob Karp for $4,470 and, believing that they were actîng în 
co-operation, he recommended that an order be made directing both 
of thé bankrupts to turn over the total sum of $14,500 in round num- 
bers. The situation, as thus briefly outlined, is difficult of solution. 

The objeCt of thèse proceedings is to compel the bankrupts to turn 
over the arnount referred to and to uphold the dignity of the court and 
command obédience to law. If corrupt bankrupts believed that there 
is any definite period within which they may be released f rom custody, 
it may well be that some of them would willingly submit to an order 
for contempt as a slight penalty for the making away of assets to the 
détriment of merchants who hâve extended crédit to them. On the 
other hand, where it appears that bankrupts are not able to respond, 
there must be some limit to imprisonment, for it certainly was never 
intendedi that imprisonment should be perpétuai. It is never easy to 
discover -what has become of secreted assets, but it not infrequently 
happens that such assets are dissipated in the efforts of the corrupt 
bankrupt to save himself from the penalty of the law, and to support 
his family obligations during a period vk'hen he is unable to get into a 
new business or employment. In this case the trustée and his counsel 
hâve rendered a distinct service by their commendable pursuit of thèse 
bankrupts and the bankrupts must realize, to the fullest extent, the 
serious character of their acts. Samuel Karp has been confined alto- 
gether (on the writ of ne exeat and the contempt order) for a period 
less than his brother, and is entitled to less considération because of 
the gravely discreditable story which he told as to the disappearance 
of the money in his possession. 

Under ail the circumstances, an order will be made discharging the 
bankrupts from custody as foUows • Jacob Karp on May 7, 1912, and 
Samuel Karp on June 1, 1912. Settle order on two days' notice. 



GALLAGHBE v. FLORIDA EAST COAST EY. CO. 
(District Court, S. D. New York. May 14, 1912.) 

1. Courts (§ 359*) — Fédéral Courts — ^Rules of Décision — Polict or State. 

The fédéral courts consider the pollcy of the state In wMch they are 
situa téd in determining the enforceability of sta tûtes of other states. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 359.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrln, 11 C. C. A. 71; Hill v. Hite, 29 0. C. A. 553.] 

2. Death (§ 35*) — Statutes — Foreiqn Statutes — Eneoecement — Public 

POLICY. 

A Florida statute creating a cause of action for wrongful death pro- 
vides that, where the décèdent leaves no widow, minor child, or person 
dépendent on him for support, an action may be malntained by his ex- 
ecutor or admmlstrator, and the recovery Ig an asset of the décèdent 
to be dlstrlbuted as if it were an aetual asset belonging to the décèdent 
at the tlme of his death. Held, that such act construed by the Florida 
courts to authorlze a distribution of the amount recovered to creditors 

•For other cases see same toplo à % numeer In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexa» 
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was contrary to the policy of the state of New York, and would not 
tlierefore be enforced in a fédéral court sitting in New York. 

[Ed. Note. — For other cases, see Death, Cent. TDig. § 50; Dec. Dig. 
$ 35.* 

Wliat law governs actions for wrongful death, see note to Burrell v. 
Fleming, 47 C. C. A. 606.] 

At Law. Action by Peter Gallagher, as administrator of the goods, 
chattels, and crédits of Jolin Gallagher, deceased, against the Florida 
East Coast Railway Company. On demurrer to complaint. Sustained. 

George S- Scofield, of New York City, for the demurrer. 
William A. McQuaid and Edgar J. Treacy, both of New York City, 
opposed. 

MAYER, District Judge. This is an action, brought by an admin- 
istrator appointed in the county of New York, to recover damages 
for the death of the décèdent in Elorida due, as alleged, to the nég- 
ligence of the défendant. 

It appears from the complaint, to which défendant demurs, that dé- 
cèdent left no widow, minor child, or any person dépendent on him 
for support. 

The Florida statute hère pleaded, which créâtes the cause of action, 
is so contrary to the policy of the state of New York that it will not 
be enforced in this jurisdiction. 

[1] It is, of course, well settled that the fédéral courts consider 
the policy of the state in which they are situated in order to détermine 
the enforceability of the statute of another state. Slater v. R. R. Co., 
194 U. S. 125, 128, 24 Sup. Ct. 581, 48 L. Ed. 900. 

[2] The case at bar does not corne within the principle of Stewart 
V. B. & O. R. Ce, 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537. In 
that case the only material différence between the two statutes was 
that one statute allowed the action to be brought in the name of a 
représentative, while in the other the action was required to be brought 
in the name of the state; but there was nothing in that case which 
showed that the statute of the state in which the cause of action arose 
was, in substance, inconsistent with the public policy of the state in 
which the right of action was sought to be enforced. The Florida 
statute set forth in the complaint herein provides, where a décèdent 
dies leaving no widow, minor child, or person dépendent upon him for 
support, that an action may be maintained by bis executor or admin- 
istrator, and that any recovery is an asset of the décèdent to be dis- 
tributed as if it were an actual asset belonging to décèdent at the time 
of his death; and it bas been held by the highest court of the state 
of Florida (Jacksonville Electric Co. v. Bowden, 54 Fia. 470, 45 South. • 
755, 15 L. R. A. [N. S.] 451) that under such circumstances the money 
recovered) will be paid to creditors. The theory of New York state 
législation has been that, where a person lost his life through another's 
négligence, a cause of action resulting therefrom was for the benefit 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



1002 196 FEDERAL EEPORTBB 

of those entitled to the support or aid of the deceased. The Florida 
statute goes further and makes the death of the deceased by nég- 
ligence a possible commercial asset which can be availed of by cred- 
itors. 

Each community has its own view as to the proper course to be 
pursued in dealing with subjects of législation ; but the view of Flor- 
idla, as expressed in its statute, is so dissimilar from and so incon- 
sistent with the policy of the state of New York that the New York 
courts hâve already refused to entertain jurisdiction in a case arising 
out of the very same accident set forth in the complaint herein, and 
that view is probably binding and, in any event, persuasive upon this 
court. Zeikus v. Florida East Coast Ry. Co., 144 App. Div. 91, 128 
N. Y. Supp. 933. 

iThe demurrer is sustained. 



In re JEREMIAH SMITH & SONS, Inc. 

(District Court, D. Connectlcut June 6, 1912.Ï 

No. 1,608, D. C. 

DAMAGK8 (§ 1.S2*)— PEKSONAL INJUKIES — AMOTJNT. 

A suitable award of damages to a married man, 28 years old, in 
good health and earning $10 per week, who was injured by an explosion 
i wMch wrecked the boat on which he waa working, as a resuit of which 
I he suflered severe shock, the effiect of which mlght be permanent, great 
I pain and sufferlng, some Impairment of his hearlng and other mlnor In- 
i jurles, It not appearing probable, however, that he was permanently 
disabled from performing any labor held to be $4,500. 

[Ed. Note.— For other cases, eee Damages, Cent Dig. §§ 372-385, 396 ; 
Dec. Dig. § 132.*] 

In Admiralty. In the matter of pétition of Jeremiah Smith & 
Sons, Incorporated, for limitation of liability. Hearing on claim of 
Edward O'Neil for damages. Damages awarded. 

See also 193 Fed. 395. 

James D. Dewell, Jr., of New Haven, Conn., and Avery F. Cush- 
man, of New York City, for original libelant and petitioner. 

John E. Healey (Frank Wasserman, of counsel), of Fall River, 
Mass., for claimant. 

PLATT, District Judge. This matter has had its ups and downs. 
In its latest phase the damage claimant has been permitted to estab- 
lish his claim at a hearing in which testimony has been offered pro 
and con, bearing upon his allégations of damage, in order that I 
may décide what compensation he is entitled to receive for his in- 
juries, which were caused by the négligence of the original petition- 
ers, acting through their vice principal. He will therefore be called 
the claimant and the original petitioner the respondent. The claimant 
is bound, of course, to prove his damages and injuries by a fair pre- 

*For other cases see same topic & § nvmbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ponderance of the testimony. It is the duty of the court to go in 
his favor as far as évidence which seems crédible and reasonable 
will warrant. 

On December 22, 1908, the claimant was 28 years old, married, 
in good health, and earning $10 a week on a small boat at South 
Somerset, Mass. He was pouring gasohne into a pipe on the deck 
which connected with a tank below, and while doing so an explosion 
occurred which practically destroyed the boat and projected the 
claimant into the air. He landed in the water some distance from 
the dock, but was rescued and taken to his home, nearby, and from 
there, by ambulance, to a hospital. It was a severe explosion, and 
his escape from death is almost a miracle. He was badly burned, 
jarred, and shaken. His claim for injuries, which he endeavors to 
support by évidence, is very large. He tells me that his eyesight, 
which was excellent before the explosion, is very defective now. He 
uses glasses, which, by personal inspection, I find to hâve only a slight 
magnifying power. At the worst, the in jury to his eyesight is moder- 
ate, and, taken alone, might be called negligible. He says that his 
hearing, good before, is permanently injured now, and that in one 
ear he cannot hear at ail and in the other ear only loud and distinct 
talking. My view of the matter is that the explosion has caused 
serious and lasting injury to his hearing, but I do not think that 
he is as deaf as he says he is. During the trial he heard his own 
counsel much better than he appeared to hear counsel for respondent. 
I think an award of substantial damages will tend to benefit his 
capacity for hearing quite a little. He says his nose is permanently 
injured. It certainly was badly gashed, but, except as it affects his 
appearance, it cannot be said to be in such a condition as to per- 
manently prevent its use for the purposes to which a nose is intended 
by nature to be put. If his sensé of smell has been weakened, it 
will become normal after proper attention has been given to his nose. 

His story about the fractures of the ribs and breastbone and de- 
pression of skuU seems to bave assumed undue prominence in his 
mind, owing to the exigencies of the trial. The doctor in charge 
at the hospital, after the accident, did not fînd the defects which 
are now exploited so strenuously. He mentions other troubles which 
I hâve not overlooked, but time forbids their enumeration. Ail the 
claimed injuries, both those which without doubt exist, and those 
lacking corroboration, are only incidents leading up to and offered as 
reasons for his main claim, that he is in gênerai a nervous wreck, and 
will never recover. It is clear to me that he was very badly shat- 
tered as a direct resuit of the explosion. He will never again be 
the strong man he was before the accident. His pain and sufïering 
must hâve been intense, although he would hâve me believe that for 
the fîrst eight days after the explosion he was unconscious. In the 
matter of compensation I must crédit him with considérable pain 
during that period. A careful review of ail the testimony, how- 
ever, fails to satisfy me that his earning power has gone forever. 
It was never very large, and in the natural order of events would 
hâve continued small if there had been no accident. I hâve struggled 
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to fix in my mind a belief that he will continue to be a permanent 
hindrance and incubus to his wife and family, after he gets what 1 
deem to be reasonable compensation, but such a thought will not 
stay there. On tlie contrary, I feel sure that the award vvhich I 
intend to make will act as a wonderful restorer to his énergies. The 
amount of money, which will mean adéquate compensation for his 
injuries, has from the beginning been fioating through my mind as 
in close proximity to $5,000. It ought not to go much above or 
much below that sum. 

As I am writing, this is my last thought. Let a decree be entered 
against the respondent for $4,500 and costs. 



MEMORANDUM DECISIONS 



AMERICAN mON & STEEL MFG. CO. v. SEABOARD AIR UNE RT. 
et al. (Circuit Court of Appeals, Fourtli Circuit. Marcli 13, 1912.) No. 
1,064. Appeal from the Circuit Court of tlie United States for tlie Eastern 
District of Virginia, at Rictiiuond. George Wayne Andersoii, for appellant 
II. L. Lewis, for appellees. 

PER CURIAM. Certifled to Suprême Court of the United States on ques- 
tion or proposition of law. Certificate filed. April 11, 1912, certifled copy 
of certificate transmitted to clerk of the Suprême Court. 



AMERICAN TOBACCO CO. et al. v. WARE-KRAilER TOBACCO CO. et 
al. (Circuit Court of Appeals, Fourth Circuit. March 5, 1912.) No. 1,080. 
In Error to the Circuit Court of the United States for the Eastern District 
of North Carolina, at Raleigh. For opinions below, see 178 Fed. 117; 180 
Fed. 160. Junius Parker, W. R. Perkins, Aycock & Winston, and F. L. 
Fuller, for plaintiffs In error. C. O. Daniels, F. A. Woodard, F. D. Swindell, 
N. T. Green, and F. S. Spruill, for défendants in error. 

PER CURIAM. Writ of error dismissed, with costs, on motion of plain- 
tiffs in error. Judgment flled. 



ATLANTIC TRANSPORT CO. OF WEST VIRGINIA v. IMBROVEK. 

(Circuit Court of Appeals, Fourth Circuit. March 9, 1912.) No. 1,058. Ap- 
peal from the District Court of the United States for the District of Mary- 
land, at Baltimore. See, also, 193 Fed. 1019. Bond, Robinson & Duffy, for 
appellant. Semmes, Bowen & Semmes and W. H. Price, Jr., for ai)pellee. 
PER CURIAM. February 26, 1912, dècree of District Court affirmed, with 
costs. Decree flled March 9, I9l2, upon pétition of appellant, mandate of 
this court is stayed pending appellant's application for a writ of certiorari 
in the Suprême Court. April 13, 1912, writ of certiorari of Suprême Court 
of the United States presented. Stipulation of attorneys filed. Return, to- 
gether with the writ, transmitted to the Suprême Court of the United States. 



ATLANTIC TRANSPORT CO. OF WEST VIRGINIA v. STATE OF 
MARYLAND. (Circuit Court of Appeals, Fourth Circuit. February 20, 
1912.) No. 1,059. Appeal from the District Court of the United States for 
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the District of Maryland, at Baltimore. See, also, 193 Fefl. 1019. Bond, 
Eobinson & Duffy, for appellant Semmes, Bowen & Semmes and W. H. Price, 
Jr., for appelles. 

PEU CUEIAM. Decree of District Court afflrmed, witli costs. Deeree 
filed. Mardi 9, 1912, upon pétition of appellant, mandate of this court is 
stayed pendlng appellant's application for a writ of certiorari in tlie Su- 
prême Court. April 13, 1912, writ of certiorari of Suprême Court of the 
United States presented. Stipulation of attorneys filed. Return, togetlier 
witU the writ, transmitted to the Suprême Court of the United States, 



BAKER et aL v. FEDERAL OIL, & GAS CO.t (Circuit Court of Appeals, 
Third Circuit. November 27, 1911.) No. 1,557. Appeal from the Circuit 
Court of the United States for the District of Delaware. In Equity. Suit 
by Frank R. Baker and James K. Mitchell against the Fédéral Oil & Gas 
Company. E^om a decree of dismissal complainants appeal. Affirmed. John 
R. NieholKon, of Wilmington, Del., for appellants. Andrew C. Gray, of Wil- 
mlngton, Del., and B. J. Kent, of Pittsburgh, Pa., for appoUee. Before BUF- 
FIIMGTON and LANNING, Circuit Judges, and McPHERSON, District Judge. 

PER CURIAM. WTiile the members of this court hâve had différent 
grounds for arrlvlng at such conclusion, and do not flnd it necessary to ex- 
press an opinion concerning the appllcability of the nlnety-fourth equity rule 
(29 Sup. et. xxxvii), ail unité In holding that the decree of dismissal should 
be affirmed, with costs. 



CURTIN V. BENSON et al. (Circuit Court of Appeals, Ninth Circuit. May 
6, 1912.) No. 1.600. Appeal from the Circuit Court of the United States for 
the Northern District of California. See, also, 158 Fed. 383. Marshall B. 
Woodworth, for appellant. John L. McNab, U. S. Atty., for appellees. 

PER CURIAM. On motion of Mr. Woodworth, counsel for appellant, or- 
dered appeal dismissed. 



THE SAIDA. (Circuit Court of Appeals, Second Circuit. Aprll 8, 1912.) 
No. 198. Appeal from the District Court of the United States for the South- 
ern District of New York. Blodgett, Jones & Burnham (E. E. Blodgett, of 
counsel), for appellant. Convers & Kirlin (J. Parker Kirlin and William H. 
McGrann, of counsel), for appellee. Before COXE, WARD, and NOÏES, Cir- 
cuit Judges. 

PER CURIAM. Decree afflrmed, with costs, on opinion of the District 
Judge. 191 Fed. 623. 



HOIvT T. HENLET. (Circuit Court of Appeals, Fourth Circuit. February 
23, 1912.) No. 1,063. Appeal from the District Court of the United States 
for the Eastern District of Virginia, at Norfolk. In Bankruptcy. See, also, 
193 Fed. 1020. S. O. Bland and R. T. Armistead, for appellant. Norvell 
L. Henley, Henley & Henley, O. D. Batchelor, and Christian, Gordon & Chris- 
tian, for appellee. 

PER CURIAM. Decree of District Court afflrmed, with costs. Decree 
filed. March 11, 1912, pétition of appellant for appeal to Suprême Court 
of the United States, assignment of errors, and order allowing appeal filed. 
March 14, 1912, appeal bond flled and approved. Citation issued and service 
of citation acknowledged. March 28, 1912, certified transcript of record, to- 
gether with the original citation, transmitted to the Suprême Court of the 
United States at Washington, D. Q, 

t Rehearing deuleil. 
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THE JOHN H. STARIN. (Circuit Court of Appeals, Second Circuit. 
Jnne 14, 1912.) No. 22. Appeal from the District Court of the United Statea 
for the Eastem District of New York. This cause cornes hère upon addl- 
tlonal tesfîmony taken in compllance with opinion of this court flled Novem- 
ber 20, 1911 (191 Fed. 800, 112 C. C. A. 286). James J. Macklln (De Lagnel 
Berier, of counsel), for appellants. James D. Dewell, Jr. (A. F. Cushman, of 
counsel), for appellees. Before LACOMBE, WAKD, and NOYES, Circuit 
Judges. 

PBR CDBIAM. The wltnesses hâve been recalled and cross-examined on 
matters touchlng whlch objections to their testifying were sustalned in the 
District Court. Addltional testimony has also been taken. The cross-ex- 
amination has developed nothing of importance. Upon the whole record 
we cannot see that "privity or knowledge" by the owner is at ail made out. 
Even if a thorough inspection before the accident might hâve disclosed a 
condition whlch called for attention, the petitloner Is liable only for his 
Personal négligence. He provlded a shlpyard for the repalr of his floatlng 
property, and employed competetit agents to inspect and maintaln it. Their 
négligence Is not his Personal négligence. Quinlan v. Pew, 56 Fed. 113, 5 C. 
C. A. 438; The Tommy, 151 Fed. 370, 81 C. C. A. 50. 

The decree is affirmed, with costs. 



In re LLOYD ITALIANO SOCIETA DI NAVIGAZIONB. Appeal of 
UNITED STATES. (Circuit Court of Appeals, Second Circuit. Aprll 8, 
1912.) No. 148. Appeal from the District Court of the United States for 
the Southern District of New York. Henry A. Wlse, U. S. Atty. (Addison 
S. Pratt and Cari E. Whitney, Asst. U. S. Attys., of counsel), for the United 
States. Wallace, Butler & Brown (Frederick M. Brown, of counsel), for ap- 
pellee. Before COXE, WARD, and NOYES, Circuit Judges. 

FEE OURIAM. It appears from the papers, and was admitted at the 
argument, that a décision of the Interesting question debated, no matter how 
it may be determined, will in no way afCect the disposition of the fund as 
directed by the final decree entered In the District Court. The fact that the 
question is one whlch the shipping interests of this and other countries 
wish to hâve settled is unimportant. This court does not sit to hear and 
décide moot questions. Appeal dismissed. 



In re LOVING. (Circuit Court of Appeals, Sixth Circuit. May 17, 1912.) 
No. 1,985. Pétition for revlew to Western District of Keutucky. J. D. Moc- 
quot, for petitloner. Bradshaw & Bradshaw, for respondent. See, also, 
171 Fed. 834. 

PER OURIAM. Dismissed for want of jurlsdiction. 



MARVEL BUCKLB CO. et al. v. ALMA MFG. CO. et al. (Circuit Court 
of Appeals, Fourth Circuit. May 11, 1912.) No. 1,040. Appeal from the Cir- 
cuit Court of the United States for the District of Maryland, at Baltimore. 
A. V. Cushman, of Washington, D. C. (Morris A. Soper, Charles B. Mann, and 
Charles B. Mann, Jr., ail of Baltimore, Aid., on the brlef), for appellants. 
lilvlngston Gifford and Charles S. Jones, both of New York City (S. H. Lauch- 
heimer, of Baltimore, Md., on the brief), for appellees. Before PRITCHARD, 
Circuit Judge, and McDOWELL and CONNOR, District Judges. 

PER CURIAM. The décision of the trial court (180 Fed. 1002) is af- 
firmed, with costs. 



In re HITCHELI/. (Circuit Court of Appeals, Second Circuit. Aprll 12, 
1912.) No. 224. Pétition to Revise Order of the District Court of the 
United States for the Southern District of New York. W. J. Carell, for 
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petitioner. Arthur Furter, for respondent. Before LACOMBE, COXE, and 
NOYES, Circuit Judges. 
PEK OURIAM. Order aflBrmed in open court. 



MUNSO"N V. MeCLAUGHRY. (Circuit Court of Appeals, Eighth Circuit, 
a nue 11, 1912.) No. 3,776. Appeal from tlie District Court of tlie United 
States, for the District of Kansas. ïurner W. Bell, for appellant. McCabe 
Moore, Asst. U. S. Atty., for appellee. 

PER CURIAM. Reversed on authorlty of Halligan v. Wayne, 179 Fed. 
112, 113, 102 C. 0. A. 410, and remauded wlth directions to grant pétition 
for a writ of habeas corpus and to forthwith discbarge Munson from further 
custody. Opinion to be filed later. 



PENN-AMERICAN PLATE GLASS CO. et al. v. NOËL CONST. CO. OF 
BALTIMORE CITY. (Circuit Court of Appeals, Fourth Circuit. May 11, 
1912.) No. 1,021. In Error to the Circuit Court of the United States for 
the District of Maryland, at Baltimore. Charles F. Stein and Thomas G. 
Hayes (Wm. Vf. Saperston and A. Bernard Chancelier, on the brief), ail of 
Baltimore, Md., for plaintiffs in error. J. Kemp Bartlett and B. Howard 
Bland (L. B. Keene Claggett and Edgar Allan Poe, on the brlef), ail of 
Baltimore, Md., for défendant in error. Before PRITCHARD, Circuit Judge, 
and McDOWELL and CONNOR, District Judges. 

PER CURIAM. Afflrmed, with costs. 



WASHINGTON et al. v. TEARNEY et al. (Circuit Court of Appeals, 
Fourth Circuit. March 16, 1912.) No. 1,008. Appeal from the District 
Court of the United States for the Northern District of West Virginia, at 
Martinsburg, in Bankruptey. For former opinion, see 194 Fed. 830. 

PER CURIAM. Deeree of District Court afflrmed, with costs. Decree 
filed. April 5, 1912, mandate issued and transmitted to clerk of the District 
Court of the United States for the Northern District of West Virginia, at 
Martinsburg. April 9, 1912, pétition of appellauts for a rehearing presented. 
April 10, 1912, rehearing granted and mandate recalled. Order filed. 



WRIGHT et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. May 6, 1912.) No. 3,612. Appeal from the Circuit Court of the 
United States for the Eastern District of Olilahoma. L. C. Brown (C. T. 
Atkiuson, on tlie brief), for appellants. Paul A. Ewert, Sp. Asst. Atty. Gen., 
for the United States. Before SANBORN, HOOK, and ADAMS, Circuit 
Judges. 

HOOK, Circuit Judge. This is a suit by the United States to cancel con- 
veyances of lands in Oklahoma allotted to a Quapaw Indian, upon the 
gronnd that they are contrary to the restriction against aliénation prescribed 
by act of Congress. Défendants elaim under a deed from the widow of 
the allottee. The Circuit Court gave a decree for complainant and défend- 
ants appealed. Three questions are presented : Has the United States the 
right to maintain the suit? Does the restriction against aliénation run with 
the land and therefore affect the heirs of an allottee? Was the widow an 
indispensable party to the suit? Answers to ail thèse questions adverse 
to the contentions of défendants hâve been given by this court. United 
States v. Allen, 103 C. C. A. 1, 179 Fed. 13; Goodrum v. Buffalo, 89 G. 
C. A. 525, 1C2 Fed. 817; Bowling v. United States, 111 C. G. A. 561, 191 
Fed. 19. Affirmed. 
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